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MARCH  16, 1994 


Competitiveness  Policy  Council 
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Albert  Shanker  (Labor) 

President 
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COMPETITIVENESS  POLICY  COUNCIL 

Request  for  Fiscal  Year  1995  Appropriation 


For  Fiscal  Year  1995,  the  Competitiveness  Policy  Council  requests  an  appropriation  of 
$1.14  million.  This  request  represents  no  increase  from  our  Fiscal  Year  1994  appropriation. 

The  Council 

The  Coimcil  was  established  by  Congress  in  1988,  pursuant  to  Public  Law  100-418 
(Section  5204),  to  develop  recommendations  for  the  President  and  Congress  on  how  to  improve 
the  nation's  competitiveness  and  to  analyze  the  impact  of  federal  initiatives  to  that  end.    The 
twelve  member  Council  has  equal  representation  from  business  executives,  labor  union  presidents, 
government  officials  (federal  and  state)  and  the  public  interest.  Four  members  are  appointed  by 
the  President;  four  by  the  joint  House  leadership;  and  four  by  the  joint  Senate  leadership.  There 
are  six  Democrats  and  six  Republicans.    Dr.  C.  Fred  Bergsten,  Director  of  the  Institute  for 
International  Economics,  was  elected  chairman  of  the  Council  at  its  first  meeting  in  June  1991. 
Dr.  Laura  D' Andrea  Tyson,  Chairwoman  of  the  Council  of  Economic  Advisors,  was  appointed 
by  President  Clinton  in  September  1994. 

In  accordance  with  its  legislative  mandate,  the  Council  released  its  first  report  to  Congress 
and  the  President  in  March  1992,  setting  out  a  conceptual  framework  for  analyzing  the  nation's 
competitiveness  problems.  In  addition,  the  Council  established  eight  subcouncils  to  address  its 
initial  set  of  priority  issues:  capital  formation,  corporate  governance,  critical  technologies, 
education,  manufacturing,  public  infrastructure,  trade  policy  and  training.'  The  membership  of 
each  subcouncil  reflects  the  full  Council's  quadripartite  representation  and  each  is  chaired  by  a 
prominent  national  leader.  These  initial  eight  subcouncils,  held  approximately  30  meetings 
around  the  country  between  June  and  December  1992  and  brought  together  over  200  of  this 


^  The  Council's  legislation  provides  for  the  establishment  of  subcouncils  on  particular 
issues  or  industries. 
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nation's  leading  citizens  from  business,  labor,  government,  and  the  general  public,  including  16 
corporate  CEOs,  6  labor  union  presidents,  1 9  senior  Administration  officials,  and  22  US  Senators 
and  Congressmen. 

The  Council's  second  report  to  Congress  and  the  President,  released  in  March,  1993,  is 
largely  based  on  the  detailed  recommendations  developed  by  these  initial  eight  subcouncils.  The 
report  lays  out  a  comprehensive  competitiveness  strategy  for  the  United  States  (see  Tab  1  for  the 
press  release  and  summary  of  report).    The  strategy  sets  basic  national  goals  for  restoring  US 
competitiveness  and  includes  detailed  recommendations  on  what  the  Congress  and  President  can 
do   to   improve   American  education  and  training,   technology  and  manufacturing,   public 
infrastructure,  trade  policy,  and  capital  formation.  The  Council  also  makes  recommendations  for 
improving  federal  government  institutions  to  analyze  the  country's  competitiveness. 

Activities  in  Fiscal  Year  1994 

The  Council  has  been  focusing  on  three  primary  tasks  during  FY  1994.  First,  the  Council 
has  devoted  much  of  its  effort  monitoring  implementation  of  the  recommendations  included  in 
its  second  report  to  the  President  and  Congress.    The  Council  issued  a  progress  report  to  the 
President  and  Congress  in  October  1993,  (Tab  2),  reporting  that  many  of  the  Council's 
recommendations  in  the  area  of  education,  technology,  infrastructure  and  trade  policy  had  already 
been  or  were  in  the  process  of  being  implemented.  The  group  also  pointed  to  several  areas  where 
more  needs  to  be  done,  for  example,  on  reducing  restrictions  on  exports.  The  Council  continues 
to  work  with  members  of  the  Administration  and  Congress  toward  the  adoption  of  all  of  its 
recommendation. 

Second,  the  Council  expanded  its  workplan  to  include  five  new  areas  of  study:  capital 
allocation,  health  care  reform,  high-performance  workplaces,  regulatory  issues  and  social 
problems.  The  Council  is  focusing  on  the  competitiveness  aspects  of  these  issues. 
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The  Council  invited  representatives  of  business,  labor,  public  interest  and  the  government 
to  participate  in  its  Subcouncil  on  Capital  Allocation,  co-chaired  by  Robert  Denham,  Chairman 
of  Salomon  Inc.  and  Professor  Michael  Porter,  of  the  Harvard  Business  School  (Tab  3  includes 
membership  list  and  prospectus.)  This  Subcouncil  has  ab-eady  held  three  meetings  in  Boston, 
New  York,  and  Washington.  In  addition,  the  Subcouncil  staff  has  convened  several  expert  groups 
to  discuss  specific  issues  such  as  shareholder  monitoring  of  boards  of  directors,  employee  and 
management  ownership,  and  the  debt  bias  of  the  tax  code.  These  Subcouncil  and  expert  group 
meetings  will  continue  into  FY  1995. 

In  the  area  of  health  care  reform,  the  Council  commissioned  two  pieces  of  research  to 
analyze  the  potential  impact  of  health  care  reform  on  American  living  standards.  This  research 
looks  at  three  issues:  how  the  current  health  care  system  effects  the  nation's  living  standards, 
measured  by  changes  in  real  wages,  the  extent  to  which  the  Administration's  health  care  reform 
proposal  reduces  the  federal  budget  deficit,  and  the  impact  of  the  Administration's  health  care 
reform  proposal  on  the  tradable  and  non-tradable  goods  sectors,  in  particular  on  the  nation's  top 
export  and  import  industries. 

On  the  issue  of  creating  high  performance  workplaces,  several  Council  members  and  the 
Executive  Director  participated  in  the  President's  Summit  on  the  Workforce  of  the  Future  last 
summer.  As  follow-up,  Coimcil  member  Edward  Regan  has  been  working  with  Labor  Secretary 
Reich  in  studying  the  role  of  non-financial  measiires  in  evaluating  company  performance.  More 
recently,  the  Council  convened  a  special  meeting  to  review  the  Labor  Department's  proposal  for 
creating  a  "re-employment"  program. 

The  Council  has  begun  working  on  the  impact  of  social  problems  on  the  nation's 
competitiveness.  James  Renier,  until  recently  CEO  of  Honeywell  Corporation,  has  provided  the 
Coimcil  with  a  paper  on  the  need  for  more  pre-school  intervention  and  better  coordination  of 
social  services  in  order  to  reduce  the  burdens  currently  being  placed  on  the  nation's  education 
system  making  it  more  difficult  for  teachers  to  teach  and  students  to  learn  . 
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In  the  area  of  regulatory  issues,  the  Council  commissioned  a  survey  of  existing  regulations 
and  their  impact  on  the  nation's  competitiveness.  This  paper  will  look  at  the  costs  and  benefits 
of  regulations  concerning  environmental  protection,  job  and  product  safety,  and  liability  costs. 

The  Council's  third  area  of  work  invloves  continuing  to  expand  its  role  as  a 
"competitiveness  ombudsman,"  considering  particular  issues  as  they  arise  during  the  year.  One 
such  example  is  the  Council's  letter  to  Commerce  Secretary  Brown  concerning  exports  controls 
(Tab  4).  In  its  upcoming  report,  the  Council  will  present  data  on  recent  trends  in  public 
investment  in  human  and  physical  capital  and  options  for  improving  federal  decision-making 
concerning  such  long-term  investments. 

In  addition,  the  Council  continues  to  work  on  one  of  our  central  aims,  raising  public 
awareness  on  issues  relating  to  American  competitiveness.  As  part  of  that  effort,  over  8,000 
copies  of  our  second  report,  A  Competitiveness  Strategy  for  America,  were  circulated  around  the 
country  and  have  been  discussed  in  numerous  business  settings  and  university  classrooms.  In 
addition,  6,000  copies  of  the  eight  subcouncil  reports  and  3,500  copies  of  the  progress  report 
have  also  been  requested  by  the  public.  The  Second  Report  was  received  by  the  President, 
presented  before  several  Congressional  committees,  and  discussed  in  nearly  two  dozen  major 
publications.  (Tab  5  includes  a  selection  of  press  stories  written  on  the  report.) 

Activities  for  Fiscal  Year  1995 

The  Coxmcil  plans  to  expand  its  analytical  work  in  several  areas  such  as  health  care 
reform,  the  linkage  between  social  problems  and  competitiveness,  and  improving  capital 
allocation.  We  are  also  exploring  better  ways  to  measure  public  investment  and  encourage  shift 
in  fiscal  priorities  toward  the  long-term  stability  of  the  US  economy. 

The  Council  regularly  receives  input  from  representatives  of  the  Administration,  Congress, 
business,  labor  and  academia,  which  it  relies  on  in  developing  its  rolling  agenda  of  policy  issues 
critical  to  US  competitiveness.     Following  the  announcement  of  President  Clinton  's  new 
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appointments,  the  Coiinci'  plans  recommence  monthly  meetings  and  implementing  a  vigorous 
workplanin  1994-95. 

Explanation  of  Appropriation  Request 

Summary  of  Resources: 

FY  1994  Estimate 

Appropriation  $1,140,000 

Unobligated  Balance  1 , 1 82,000 

TOTAL  FY  1994  2.322.000 

FY  1 994  Outlays  (estimated)  f  1.656.0001 

Carryover  to  FY  1995  (estimated)  $  666,000 

FY  1995  Estimate 

Requested  Appropriation  (requested)  $1,1 40,000 

Carryover  from  FY  1 994  (estimated)  666,000 

TOTAL  FY  1995  1.806.000 

FY  1 995  Outlays  (estimated)  1.772.000 


$     34,000 


Justification  of  Estimates 


Personnel  Compensation  and  Benefits:  Total  salaries  and  benefits  are  estimated  to  be  $682,000 
for  FY  1995,  an  increase  from  $563,000  in  FY  1994.    The  Council  has  a  small  fiill-time  staff 
including  the  Executive  Director,  Policy  Director,  Associate  Director,  Research  Assistant, 
Financial  Officer,  and  three  Administrative  Assistants,  who  support  all  the  Coimcil's  activities 
and  coordinate  all  subcouncil  activities. 

Travel  and  Transportation:  The  Council  expects  to  spend  $135,000  in  FY  1995,  the  same  level 
as  in  FY  93.     This  includes  travel  expenditures  for  Council  members  to  attend  meetings 
($25,000),  as  well  as  funds  for  staff  to  visit  and  evaluate  programs  and  conduct  public  hearings 
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on  issues  relating  to  US  competitiveness  ($25,000).  $85,000  is  budgeted  for  travel  related  to 
subcouncil  meetings. 

Rem,  Communications  and  Utilities:  'JThe  FY  1995  budget  includes  $140,000  for  rent  and 
$35,000  for  communications  and  utilities.  For  the  past  two  and  a  half  years  the  Council  was 
housed  at  the  Institute  for  International  Economics  and  did  not  pay  any  rent.  The  Council  moved 
into  approximately  4,000  square  feet  of  government  space  on  January  1,  1994.  Rent,  as  set  by 
the  General  Services  Administration,  is  estimated  at  $35.00  per  square  foot.  Communication 
expenses  are  projected  to  be  $20,000  lower  than  estimated  for  FY  94,  as  that  included  the  one- 
time cost  of  purchasing  a  new  telephone  system. 

Printing  and  reproduction:  The  Council  projects  to  spend  $125,000  for  FY  1995,  the  same  as 
in  FY  1994.  This  includes  $75,000  for  the  annual  report  and  another  $50,000  for  reproducing 
Council  and  subcouncil  background  materials. 

Consulting  and  other  services,  support  payments  to  GSA  and  R&D:  The  Council  expects  to 
spend  $225,000  for  consulting  services  and  $265,000  for  research  and  development,  including 
special  studies  conmiissioned  by  the  Council  and  subcouncils  on  topics  relating  to  US 
competitiveness.  $60,000  is  budgeted  for  Council  and  subcouncil  meeting  support,  $25,000  less 
than  requested  for  FY  94,  as  the  Council  can  now  host  all  of  its  Washington  meetings  in  its  new 
office  space.  In  addition,  the  General  Services  Administration  expects  to  charge  the  Council 
$55,000  in  FY  95  for  administrative  support,  up  from  $48,000  m  FY  94. 

Supplies  and  Materials:  The  Council  budgets  $25,000  in  FY  1995  for  reference  materials,  books. 
Congressional  and  other  government  publications  and  subscriptions,  and  office  supplies  and 
materials.  This  estimate  represents  no  increase  over  the  amount  estimated  for  FY  1994. 

Equipment:  The  Council  expects  to  spend  $25,000  for  equipment  in  FY  95.  The  Coimcil 
delayed  purchasing  any  equipment  until  it  moved  into  its  own  space  in  January  1994.    This 
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amount  will  cover  remainag  furniture,  computers,  and  other  office  equipment  which  the  Council 
may  still  require. 

Summary 

The  twelve  members  of  the  Council,  who  serve  voluntarily  and  without  compensation, 
believe  that  this  subcommittee's  very  modest  investment  has  certainly  paid  off  handsomely.  The 
Council  continues  to  demonstrate  that  a  forum  to  promote  business-govemment-labor  cooperation 
can  woric  effectively.  The  Council  has  developed  close  working  relations  with  the  Administration 
and  Congress  and  President  Clinton  is  expected  to  announce  three  new  appointments  to  the 
Council  in  the  very  near  future.  The  Council  also  remains  grateful  for  this  subcommittee's 
continual  support  which  enables  it  to  fulfill  its  legislative  mandate  and  work  aggressively  toward 
improving  our  nation's  competitiveness. 
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COMPETITIVENESS  POLICY  COUNCIL 

1 1  Dupont  Circle,  NW  •  Suile  650  •  Washington,  DC  20036-1207  •  Tel:  (202)  387-9017  •  F.AX:  (202)  32^6312 


NEWS  RELEASE 


March  16, 1993 


Contact   Howard  Rosen  (202)  387-9017 


COMPETITIVENESS  POUCY  COUNCIL  PROPOSES  ENHANCEMENTS  IN  CUNTON 
ECONOMIC  PROGRAM 


JOINT  HEARINGS  BEFORE  JOINT  ECONOMIC  COMMITTEE  AND  SENATE  BANKING. 
HOUSING  AND  URBAN  AFFAIRS  OOMMTTTEE:  10:00  am.  Room  338  Diilsen  Senate  OCHce 

EMBARGO:  March  16,  1993.  10:00  ajn,  E5.T. 

Washington,  Mardi  16 — In  its  Second  Report  to  the  President  and  Congress,  the  Competitiveness  Policy 
Council  proposes  a  detailed  blueprint  for  a  'comprehensive  competitivenes.'i  strategy  for  America.'  Its 
program  goes  beyond  that  of  President  Clinton  in  three  major  respects:  stronger  incentives  for  private 
investment,  a  new  eiqport  expansion  strategy  and  sweeping  education  reform. 


The  Council  condudes  that  the  United  States  ctmtinues  to  face  major  competitiveness  problems' 
despite  recent  pickups  in  the  growth  of  both  the  economy  and  national  productivity.  Moreover,  it  finds 
that  'the  problem  has  been  developing  for  tw>  or  three  decades...  so  it  will  take  some  time  to  restore 
America's  competitiveness.'  The  prwip  believes  the  I  Inited  States  should  seek  a  fundamental  turnaround 
bv  the  year  2000-the  end  of  the  decade,  the  end  of  the  century,  and  the  end  of  the  next  two  presidential 
terms.  It  suggests  that  the  American  puUic  wants  and  will  support  such  an  effort,  and  that  the  present 
period  may  offer  a  unique  opportunity  to  launch  the  needed  reforms. 

The  Competitiveness  Policy  Council  is  a  bipartisan  national  commission  created  by  the  Congress. 
Its  twelve  corporate  leaders,  labor  union  presidents,  high  government  officials  and  representatives  of  the 
public  were  qipointed  by  the  President  and  by  the  jaint  leadership  of  the  Senate  and  House  of 
Representatives.  It  is  chaired  by  Dr.  C.  Fred  Bergsten.  Director  of  the  Institute  for  International 
Economics. 

The  Council  adopts  several  key  goals  for  the  year  2000: 

-  rairiny  national  productivity  growth  to  an  annual  average  of  2  percent  from  the  0.7  percent  rate 
that  prevailed  from  1973  to  1991,  thereby  inaeasing  family  incomes  by  one  third  in  a  single 
generation; 
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achieving  annual  econnmic  yrowth  of  at  least  3-3  1 II  percent,  to  create  enough  high-wage  jabs  to 
restore  full  employment  and  a  rising  standard  of  living;  and 

eliminating  the  defidt  in  our  external  balance,  halting  the  buildup  of  foreign  debt  that  has  turned 
America  into  the  world's  largest  debtor  nation. 

To  achieve  these  goals,  the  Council  supports  many  of  the  investment  proposals  made  by  President 
Clinton  and  his  budget  program.  The  Council  in  fact  txfiTtsstd  pleasure  that  the  President's  program 
includes  a  number  of  recommendations  made  both  in  its  First  Report,  released  in  March  1992,  and  in  its 
new  Second  Report.  The  Council's  latest  recommendations,  however,  go  considerably  further  than  those 
of  the  Administration  in  three  areas. 

First,  American  competitiveness  and  productivity  will  increase  on  a  lasting  basis  only  if  private 
investment  is  raised  permanently  by  at  Itasi  5  percent  of  GNP.  Such  investment  should  be  encouraged 
through: 

-  a  permanent  Equipment  Tax  Credit  fETC^  rather  than  the  temporary  investment  tax  credit 
proposed  for  larger  firms  by  the  Administration; 

a  permanent  Innovation  and  Commerdalization  Tax  Credit  nCTCi  to  replace  the  recenUy  expired 
Research  and  Experimentation  Tax  Credit,  covering  improvements  in  the  manufacturing  process 
as  well  as  in  product  technology,  and 

depredation  allowances  linked  to  the  'competitive  life"  of  equipment  rather  than  its  "tax  life,"  which 
is  often  much  longer  and  thus  discourages  new  investment. 

Second,  international  trade  has  become  a  crucial  element  of  the  American  economy.  We  can 
compete  at  home  only  if  we  can  compete  abroad.  The  Council  therefore  recommends  a  major  new  tssSH. 
expan-sion  strateyv  including: 

-  increasing  governmental  export  credits  to  820  billion  annually  to   compete  fully  with  our  majsr 
foreign  rivals; 

--       elimination  or  at  least  sharp  reduction  of  export  controls  and  other  export  disincentives  that 
currently  block  billions  of  doUais  of  foreign  sales  by  US  companies; 
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doubling  of  the  funding  for,  and  sharp  strengthening  of.  the  government's  export  promotion  effort: 
and 

maintenance  of  competitive  exchange  rates,  as  called  for  in  the  Omnibus  Trade  and  Competitiveness 
Act  of  1988,  via  restoration  of  the  currency  reference  ranges  that  were  maintained  during  1987-88. 

Third,  American  competitiveness  rests  fundamentally  on  the  skills  of  our  people.  The  Council 
argues  that  'the  bottom  line  is  simple:  if  we  want  a  higher  standard  of  living,  we  will  have  to  earn  it  by 
improwig  the  education  and  training  of  our  worirforce.'  The  Coundl  therefore  proposes  sweeping 
educational  reform  including: 

development  of  content  and  performance  standards  for  \*4iat  students  should  know  and  be  able  to 
do; 

linking  governmental  assistance  to  higher  education  to  actions  by  colleges  to  raise  their  admission 
standards: 

adoption  of  a  new  uniform  high  school  transcript  to  encourage  employers  to  review  school  records: 

-       development  of  "pay-forknowledge"  systems  that  reward  teachers  for  acquiring  the  skills  necessary 
to  teach  the  new  standards:  and 

rewards  for  districts  and  schools  that  are  able  to  achieve  these  high  standards. 

The  Council  based  most  of  its  recommendations  on  the  work  of  eight  Subcoundls  that  it  created 
a  year  ago  to  work  on  the  problems  to  which  it  attached  highest  priority:  Capital  Formation,  Corporate 
Governance  and  Fmandal  Markets,  Critical  Technologies,  Education,  Manufacturing,  Public 
Infrastructure,  Trade  Policy  and  Training.  Over  200  leading  Americans  participated  actively  in  developing 
the  Subcoundls'  analyses  and  proposals.  The  Council's  program  thus  reflects  a  high  degree  of  consensus 
among  leaders  of  business,  government  (induding  19  from  the  Administration  and  22  members  of 
Congress),  labor  and  the  public  on  most  major  aspects  of  improving  American  competitiveness.  The  full 
reports  of  all  eight  Subcoundls  are  appended  to  the  Council's  report  and  the  Subcoundls  will  help  the 
Council  monitor  the  implementation  of  their  respective  proposals  in  1993. 
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A  summary  of  the  Council's  catofAtte  list  of  proposals  is  attached.  Preliminary  versions  of  its 
condusioQS,  and  iht  reports  of  each  cf  the  Subcoundls,  were  conveyed  to  Ae  newly  dected 
Administration  early  in  the  transition  period.  Some  of  the  more  important,  all  which  seek  to  sharply 
increase  the  tang  for  eadi  investment  budc,*  indude: 

1.  Worker  training.  The  Coundl  coodudes  that  *the  most  striking  waste  of  our  national  resources  is 
in  the  tortuous  road  we  force  hig^  school  graduates  to  travd  to  make  their  initial  entry  into  the 
work  force.  Other  mHoDS  gain  a  S  to  10  year  head  start  (on  the  United  States)..  The  government 
provides  iu>  hdp  when  (the  young  workers)  need  it  most'  In  adcfition,  'only  five  percent  of  our 
businesses  have  replaced  traditional  production  with  hl^  performance  systems.*  Remet&es  indude: 

—  new  school-to-work  tranation  programs  based  on  tiie  German  t^jprenticeship  model; 

—  lifetime  learning  systems*  via  more  comprehensive  corporate  commitments  to  train  all 
workers; 

—  doubling  the  resources  available  for  retraining  workers  dislocated  by  structural  dianges  in 
the  economy,  and 

—  broadening  the  current  tax  deduction  for  job-rdated  educational  expenses  to  cover  training 
that  iii^>roves  enqdoyment  skills  be^md  the  current  line  of  vrork. 

2.  Tedinolofy.  It  remains  largdy  correct  that  'Americans  are  good  starters  while  Japanese  (and 
others)  are  good  finishers.*  American  industry  has  undervalued  the  importance  of  making  contimial 
improvements  in  products  and  processes,  and  of  manufacturing  in  general.  Government  pc^cy  has 
em{4iasized  sdentific  breakthroughs  rather  than  commerdal  followthrou^is.  In  addition  to  tfie  new 
tax  incentives  already  dted,  the  Government  should 

—  reorient  its  own  R&D  investment  to  dvilian  and  dual-use  purposes; 

—  rapidly  expand  the  Advanced  Technology  Program  in  the  Department  of  Commerce  to  an 
annual  program  levd  of  S750  million;  and 

—  modify  federal  procurement  rtiles  to  make  die  government  a  better  consumer  of  key 
technologies. 


15 


3.  Corporate  Governance.  Major  changes  are  obviously  transpiiing  in  the  relationship  among 
managements,  boards  of  directors  and  shareholders  in  a  number  of  companies.  Continuation  of  that 
process  should  resolve  many  of  the  key  governance  problems.  Companies  should,  however,  also 
begin  preparing  periodic  analyses  of  their  I(»g-tenn  financial,  strat^c  and  organizational  results 
in  relation  to  goals  estaUished  by  management  and  the  board.  These  should  include  non-financial 
measures  of  long-term  prospects  that  em{Aasize  intangibles  such  as  worker  training,  quality  of 
product,  research  and  development  and  strategic  positioning  rather  than  relying  solely  on  items 
which  fall  neatiy  into  the  traditional  securities  industry's  valuations  of  price/earnings  multifdes. 

4.  Public  Infrastructure.  Public  investment  correlates  closely  with  national  productivity  and  yields  high 
returns:  30-40  percent  for  maintenance  of  the  highway  system,  10-20  percent  for  ei^anding  that 
system  in  congested  areas.  But  such  investments  were  only  half  as  great  in  1990  as  in  1980  and 
were  only  one  quarter  as  great  as  in  Germany.  One  half  of  all  American  roads  were  recentiy  rated 
'poor"  or  low/fair."  Highway  congestion  costs  us  an  estimated  SlOO  billion  annually.  EsptdaUy 
needed  are: 

-  new  intermodal  strategies,  particularly  to  siqiport  a  national  eiqport  effort; 

-  full  funding  for  the  Intermodal  Surface  Transportation  Efficiency  Act  (ISTEA); 

-  an  increase  of  $12  billion  in  additional  annual  spending  to  put  our  roads,  bridges  and  mass 
transit  into  good  worldng  order, 

new  federal  techniques  to  encoiutige  states  to  maintain  roads  and  bridges,  sudi  as  bond 
and  grant  covenants  that  incoiporate  a  maintenance  sdiedule;  and 

~  adoption  of  hi^er  roadbuilding  standards  (as  in  parts  of  Europe)  and  life-^de  costing  for 

transportation  design. 

It  is  essential  to  pay  for  all  these  new  programs  responsibly.  In  addition,  the  national  sawig  rate 
must  be  increased  substantially  to  fund  the  required  increase  in  national  investment  Snce  no  one  has 
been  able  to  devise  effective  policy  proposals  to  increase  private  saving,  the  increased  resources  must  be 
generated  primarily  by  reducing  the  budget  deficit  of  the  federal  government 
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The  Coundl  supports  the  President's  budget  program  as  a  gcxxi  first  stqj  in  this  direction.  IffuUy 
implemented,  it  should  generate  an  increase  in  the  national  saving  rate  of  2  1  /2-3  percent  of  GNP.  The 
group  counsels  an  extensive  review  of  the  budget  situation  as  the  President's  four-year  program 
approaches  its  conclusion.  It  suspects  that  substantial  further  cuts  in  the  deficit  may  then  be  required, 
probably  requiring  more  extensive  actions  such  as  reductions  in  non-means-tested  entitiement  programs 
and  institution  of  a  consumption  tax  or  value-added  tax  -^ 

The  Council  is  pleased  to  note  tiiat  some  of  the  proposals  in  its  First  Report  have  already  been 
adOQlfid,  The  International  Trade  Commission  has  created  an  Office  of  Competitiveness  to  begin 
providing  the  baseline  projections  of  key  American  industries  which  the  Council  views  as  essential  to 
permit  intelligent  responses  to  problems  of  spedfic  sectors.  The  new  Administration  has  created  a 
National  Economic  Council  to  coordinate  tiie  several  components  of  the  required  competitiveness 
strategy,  drawing  on  detailed  proposals  from  the  Commission  on  Government  Renewal  that  was  partially 
inspired  by  the  Council.  On  tiie  other  hand,  there  has  been  no  progress  in  implementing  the  legal 
requirement  that  all  legislative  proposals  carry  Competitiveness  Impact  Statements  and  the  Coundl 
reiterates  it  recommendation  that  Congress  insist  that  tlus  be  done. 

The  Coundl  plans  to  address  five  additional  key  issues  in  1993: 

the  competitiveness  impact  of  alternative  proposals  to  reform  health  care; 

how  to  create  high  performance  workplaces: 

tort  reform: 

capital  allocation:  and 

sodal  problems  undermining  the  nation's  competitiveness. 

On  the  basis  of  the  detailed  proposals  for  a  comprehensive  strategy  laid  out  in  its  new  report,  the 
Coundl  now  plans  to  fulfill  the  "competitiveness  ombudsman"  role  called  for  in  its  foimding  legislation. 

The  Council's  new  report,  A  Competitiveness  Strategy  for  America,  will  shortiy  be  available  at 
Government  Printing  Office  bookstores.  The  eight  subcoundl  reports  are  reprinted  in  a  separate  volume 
which  will  also  be  available  from  the  Government  Printing  Office.  The  Council's  1992  report,  Euildiog. 
A  Competitive  America,  can  be  obtained  from  the  Council. 
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Competitiveness  Policy  Councfl 

Second  Report  to  the  President  and  Congress 

Summary  of  Recommendations 

The  Competitiveness  Policy  Council  is  a  national  commission  established  by  the  Congress  in  the 
Omnibus  Trade  and  Competitiveness  Act  of  1988.  Its  mandate  is  to  serve  as  a  "national  forum'  and  ad\ise  the 
President  and  Congress  on  improving  the  competitiveness  of  the  United  States. 

The  Council's  membership  is  quadripartite:  three  corporate  leaders  (Rand  Araskog,  CEO  of  ITT,  Jack 
Murphy,  CEO  of  Dresser  Industries;  and  Alexander  B.  Trowbridge,  former  President  of  the  National  Association 
of  Manufacturers),  three  labor  imion  presidents  (Jack  Barry,  President  of  the  International  Brothertiood  of 
Electrical  Workers;  Al  Shanker,  President  of  the  American  Federation  of  Teachers;  and  Lynn  Williams,  President 
of  the  United  Steelworken  of  America),  three  high  level  government  officials  (one  appointment  to  be  made  by 
President  Clinton;  Edward  Regan,  Comptroller  of  New  York  State;  and  William  Graves,  Secretary  of  State  of 
Kansas)  and  three  representatives  of  the  public  interest  (C.  Fred  Bergsten,  Director  of  the  Institute  for 
International  Economics;  Bruce  Scott,  professor  at  the  Harvard  Business  School;  and  Edward  Vetter,  President 
of  Vetter  and  Associates.)  The  President,  the  joint  leadership  of  the  House  and  the  pint  leadership  of  the 
Senate  each  appointed  four  members.  The  group  includes  six  Democrats  and  six  Republicans. 

The  Council  made  its  first  report  in  March  1992,  highlighting  the  seriousness  of  the  nation's 
competitiveness  problem,  analyzing  its  underlying  causes,  outlining  possible  responses  without  making  firm 
recommendations,  and  launching  a  process  to  develop  such  recommendations  on  the  basis  of  in-depth  analysis 
of  the  most  important  components  of  the  issue.  The  Council  established  eight  Subcoundls,  as  authorized  in  its 
legislative  mandate,  to  develop  spedlic  policy  recommendations  in  the  following  areas:  Education,  Training, 
Critical  Technology,  Corporate  Governance,  Trade  Policy,  Manufacturing,  Public  Infrastructure  and  Capital 
Formation.  Over  200  leading  American  representatives  of  business,  government,  labor  and  the  public 
participated  in  the  eight  Subcoundls.  Together,  the  subcoundls  held  over  30  meetings  throughout  the  country, 
preparing  detailed  analyses  and  proposals  that  provided  the  foundation  for  most  of  the  recommendations  that 
the  Council  is  making  in  its  Second  Report  to  the  President  and  Congress. 

The  Council  sets  out  several  goals  in  its  Second  Report 

1.  The  United  States  should  double  its  growth  of  national  productivity-from  less  than  1  percent  annually 
to  at  least  2  percent.  Higher  productivity  is  the  only  way  to  raise  the  national  standard  of  living. 
Meeting  the  target  of  increasing  productivity  growth  by  1  percent  annually  would  raise  family  incomes 
by  one  third  in  a  single  generation. 

2.  The  economy  must  grow  by  at  least  3-3  h  percent  annually,  combining  our  targeted  productivity  growth 
of  2  percent  with  the  expected  annual  growth  of  at  least  1  percent  in  the  country's  labor  force,  to  achieve 
and  maintain  full  employment 

3.  We  must  improve  the  quality  of  American  jobs  at  the  same  time  we  preserve  their  quantity. 

4.  Economic  models  show  that  doubling  productivity  growth  will  require  increasing  national  investment  by 
at  least  4-6  percent  of  GDP.  or  about  $300  billion  annually  at  current  prices.  Most  of  the  expansion 
must  come  from  the  private  sector. 

5.  This  increase  in  investment  should  be  financed  domestically.  The  United  States  is  already  the  worid's 
largest  debtor  country  and  cannot  prudentiy  continue  to  depend  on  foreign  capital. 

6.  The  national  saving  rate  will  have  to  rise  by  S-7  percent  to  fund  both  the  targeted  increase  in  national 
investment  (4-6  percent)  and  the  trade  improvement  (about  1  percent).  This  would  restore  it  to  the 
level  that  prevailed  prior  to  1973. 


18 


The  central  thrust  of  our  reconunendations  is  a  sharp  increase  in  private  investment  and  a  cutback  in  the  growth 
of  consumption,  especially  by  the  public  sector.  There  is  considerable  overlap  between  the  Council's 
recommendations  and  President  Clinton's  proposals  in  A  Vision  of  Change  for  America.  In  some  cases,  the 
Council's  recommendation  go  beyond  the  President's  program-especially  in  encouraging  private  investment, 
eiqport  expansion  and  education  reform. 

Education 

The  Council  believes  that  the  key  to  improving  American  education  is  the  establishment  of  rigorous 
content  and  performance  standards  along  the  lines  of  the  National  Education  Goals.  Educators  and  tedinical 
experts  must  develop  assessments  that  are  based  on  these  new  standards.  Schools  and  districts  as  a  whole  must 
be  held  accountable  for  the  progress  their  students  make  in  achieving  them.  We  must  change  expectations  from 
minimum  competency  to  high  achievement  for  both  college  and  work-bound  students.  Our  K-12  students  must 
become  productive  workers  instead  of  entitled  consumers. 

None  of  these  steps  will  succeed  if  students  do  not  assume  responsibility  for  their  own  learning. 
Working  hard  and  achieving  in  school  must  "count"  for  students,  whether  they  go  to  college  or  enter  the  labor 
force  immediately.  We  must  therefore  give  students  a  stake  in  high  performance  through  the  following  steps: 

—  External  assessments,  phased  in  over  a  10-12  year  period,  should  be  given  to  high  school  students 
with  the  results  serving  as  a  major  factor  in  their  qualifying  for  college  and  for  better  jobs  at 
better  wages; 

—  Colleges  and  universities  should  raise  their  admissions  standards,  over  a  similar  10-12  year  period, 
to  reinforce  the  shift  to  higher  standards  in  elementary  and  high  schools; 

—  The  federal  and  state  governments  should  condition  their  assistance  to  higher  education  on 
evidence  that  colleges  and  universities  are  raising  their  admission  standards,  and  they  should  offer 
more  favorable  financial  aid  terms  to  students  who  meet  high  standards; 

—  No  student  who  meets  high  standards  should  be  denied  the  opportunity  for  higher  education  for 
financial  reasons; 

—  Employers  should  be  encouraged  to  review  school  records  —including  course  grades,  conduct,  and 
teacher  recommendations-in  choosing  among  job  applicants.  A  new  uniform  transcript,  jointly 
designed  by  employers  and  schools,  should  be  developed. 

draining 

Our  Training  Subcoundl  made  recommendations  in  four  major  dimensions  associated  with  training. 
The  first  is  continuous  worker  retraining,  or  "lifetime  learning,"  which  could  be  achieved  through  requiring  firms 
to  invest  1.5  percent  of  payroll  in  training  ("play  or  pay"),  federal  grants  or  training  tax  credits. 

The  second  dimension  is  the  school-to-work  transition.  Our  Subcoundl  recommends  continued 
experimentation  with  different  types  of  school-to-work  transition  programs;  apprenticeship  programs,  compacts, 
cooperative  education,  and  career  academies.  The  federal  government  should  finance  pilot  programs  of  public- 
private  cooperation,  create  a  national  youth  service  corps  as  already  proposed  by  President  Clinton,  and  earmark 
a  portion  of  public  works  funds  for  youth  apprenticeship  programs.  Most  importantly,  as  with  education,  the 
federal  government  should  insist  that  agreed  skill  standards  provide  the  foundation  for  all  these  efforts. 
Secretaries  Reich  and  Riley  have  already  called  for  a  similar  strategy.  President  Clinton's  plan  calls  for  $12 
billion  over  four  years. 
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Third,  the  United  States  needs  a  conqvehensive  program  to  ease  the  ad jistment  process  for  all  workers 
dislocated  by  technological  change,  defense  conversion,  increased  international  trade  flows  and  oAer  sources  of 
structural  change.  Sudi  a  program  should  combine  various  aspects  of  existing  programs  with  benefits  that 
include  job  search  assistance,  skills  assessment,  counseling,  referral  services,  adequate  income  support,  payments 
for  retraining  programs  and  extended  income  and  benefit  payments  through  the  training  perioid.  The  Clinton 
program  calls  for  $4.6  billion  to  develop  this  type  of  program. 

Finally,  we  need  to  better  coordinate  various  worker  training  programs  at  the  local,  state,  and  national 
levels  in  order  to  better  serve  our  training  needs.  A  body  of  experts  should  be  brought  together  to  standardize 
the  myriad  of  current  retraining  programs,  ^thin  one  year,  the  group  should  submit  specific  reoonomendations 
for  eliminating  duplication  among  the  125  federal  employment  and  training  programs  currently  spread  across 
14  federal  agencies. 

Technology 

A  major  problem  facing  American  competitiveness  is  the  lag  of  American  firms  in  converting 
technological  advances  into  a  competitive  advantage  in  the  marketplace~the  'commercialization'  of  technology. 
The  Council  recommends: 

1 .  Private  sector  R&O  should  be  stimulated  and  expanded  by  implementation  of  a  permanent,  incremental 
bmovation  and  Conunerdalization  Tax  Credit  (ICTQ  to  cover  R&D  on  process  inq>rovements  as  well 
as  product  development  President  Clinton  has  called  for  a  similar  Research  and  Experimentation  Tax 
Credit  The  Council  recommends  an  additional  25  percent  credit  for  industry-^xmsored  university 
research  and,  to  help  overcome  corporate  reluctance  to  test  traditional  antitrust  tenets,  an  additional 
10  percent  credit  for  participation  in  the  first  two  years  of  new  R&D  consortia  registered  under  the 
Cooperative  Research  Act  of  1984. 

2.  The  government  should  use  defense  spending  reductions  to  reorient  its  own  R&D  spending  from  purely 
military  to  civilian  and  dual  use  R&D.  Defense  research  and  exploratory  development  should  be  kept 
strong  but  the  new  R&D  budget  should  also  emphasize  generic  tedmologies. 

3.  Some  of  these  funds  should  be  used  to  expand  federal  support  for  cooperative  projects  in  areas  of  strong 
industry-government  mutual  interest  Specific  steps  indude: 

•  Encouraging  ARPA  and  the  military  services  to  actively  pronrate  dual  use  technologies; 

•  Ejqpanding  the  Advanced  Technology  Program  in  the  Department  of  Conunerce  to  an  aimual 
program  level  of  about  S7S0  million.  Preadent  Clinton's  plan  calls  for  an  increase  of  $138  million 
in  FY  1994.  rising  to  $680  million  by  FY  1997; 

•  Allocating  10-20  percent  of  the  resources  of  the  multi-program  labs  operated  by  the  Department 
of  Energy,  of  the  NASA  labs,  and  of  selected  DOD  labs  to  jointly  plaimed  and  jointly  funded 
industry/government  R&D  on  the  basis  of  model  Cooperative  Research  and  Development 
Agreements  (CRADAs)  with  private  firms;  a  similar  initiative  is  outlined  in  President  Clinton's 
plan; 

•  Modifying  Federal  procurement  rules  to  make  the  federal  government  a  better  oonsimier  of 
leading  edge  tedmdogies; 

•  Authorizing  ARPA,  the  Department  of  Commerce,  the  Nat! onal  Institutes  of  Health  and  ptibaps 
others  to  participate  directly  in  the  commercialization  of  tedmologies  they  have  supported. 
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Trade  Policy 

The  Council  recommends  six  major  initiatives  in  this  area. 

1.  The  new  Administration  should  place  high  priority  on  developing  a  global  growth  strategy  with  our  G-7 
partners,  especially  Japan  and  Germany. 

2.  We  must  aim  to  maintain  equilibrium  exchange  rates.  The  United  States  should  therefore  seek 
agreement  in  the  G-7  on  a  credible  system  of  reference  ranges  as  maintained  during  1987-88. 

3.  The  United  States  must  push  hard-through  multilateral,  regional  and  bilateral  negotiations -to  open 
foreign  markets  to  American  products.  It  is  essential  to  bring  the  Uruguay  Round  to  a  successful 
conclusion.  To  preserve  the  full  benefit  of  a  NAFTA  agreement,  it  will  have  to  contain  strong  provisions 
protecting  the  environment,  labor  adjustment  and  worker  rights.  Bilateral  talks  are  especially  important 
with  Japan,  and  the  Structural  Impediments  Initiative  should  be  revised  and  reinvigorated. 

4.  We  recommend  a  sharp  increase  in  the  quality  and  quantity  of  US  export  credit  programs.  The  annual 
program  level  of  the  Export- Import  Bank  should  be  increased  to  $20  billion. 

5.  US  export  promotion  efforts  should  be  sharply  increased,  focused  and  improved.  Working  within  the 
framewori(  of  the  new  National  Economic  Council,  the  Trade  Promotion  Coordinating  Committee 
should  streamline  the  ISO  current  e^qport  promotion  programs  scattered  across  ten  different  agencies. 
A  single  budget  function  for  export  sufjport,  including  export  finance,  should  be  created  and  funding  for 
export  promotion  should  be  doubled  over  the  next  five  years. 

6.  A  major  effort  is  needed  to  eliminate,  or  at  least  sharply  limit,  our  own  export  disincentives  that  block 
billions  of  dollars  of  foreign  sales  by  American  companies. 

Manufacturing 

There  are  three  specific  policy  measures  that  should  be  adopted  to  promote  new  investment,  especially 
in  manufacturing: 

1.  Establishmentof  an  incremental  and  permanent  Equipment  Tax  Credit  (ETC).  By  limiting  its  coverage 
to  equipment,  and  excluding  plant  and  real  estate  investment,  the  credit  can  generate  much  higher  payoff 
per  doUar  of  tax  expenditure.  President  Clinton  has  proposed  a  similar  incremental  tax  credit  for  all 
businesses  on  a  temporary  basis,  and  for  small  businesses  on  a  permanent  basis. 

2.  The  government  should  authorize  industry  consortia  for  joint  production  as  well  as  research. 

3.  The  tax  code  should  be  modified  to  permit  firms  to  depredate  manufacturing  process  equipment,  newly 
installed  after  the  adoption  of  this  policy,  at  a  rate  such  that  the  'tax  life'  of  the  equipment  would  be 
equal  to  its  "competitive  life." 

Public  Infrastructure 

Our  Subcoundl  on  Public  Infrastructure  identified  several  components  of  the  nation's  transportation 
system  that  require  particular  attention: 

1.  Inunediate  full  funding  of  the  spending  levels  authorized  in  1991  by  Intennodal  Surface  Transportation 

Efficiency  Act  (ISTEA),  an  increase  of  about  $4  billion  over  FY  1993.  The  Clinton  program  calls  for 
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almost  S3  billion  in  additional  spending  in  FY  1993  and  S2.6  tnllion  above  baseline  spending  in  FY  1994. 

2.  The  nation's  air  traffic  control  system  needs  basic  refonn.  The  Clinton  program  calls  for  $720  million 
over  four  years. 

3.  Continue  funding  for  emerging  transportation  tedinologies  -including  intelligent  vthide  and  highway 
systems,  high  speed  rail,  and  magnetic  levitation  trains  -  at  thdr  ISTEA  levels.  This  is  consistent  with 
the  Clinton  program. 

4.  F«tf«v<  the  live  of  our  existing  national  roads  and  bridges  and  increase  the  life  expectancy  of  all  new 
construction. 

5.  Over  and  above  ISTEA's  authorized  levels,  aim  to  nuse  the  current  level  of  infrastructure  spending  by 
up  to  $12J  billioa  This  increase  would  includes  $1  trillion  for  intermodal  improvements;  $1  trillion  for 
bridges;  $13  trillion  to  stop  endlessly  deferring  maintenance  on  our  public  transit  systems;  and  $9  billion 
for  necessary  capacity  eiqpansions  wd  pavement  repairs  on  the  National  Highway  System. 

6.  The  Federal  Government  should  establish  a  c^tal  budget  to  help  rationalize  the  government's 
investment  process  t>y  distinguishing  deariy  t>etween  current  and  capital  ejqpenditures. 
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1 1  Dupom  Circle,  NW  •  Suite  650  •  Washington,  DC  20036-1207  •  Tel:  (202)  387-9017  •  FAX:  (202)  32&6312 


NEWS  RELEASE 


October  1, 1993 


EMBARGO:  October  6. 1993, 10:30  ajiu,  E^.T. 

COMPETmVENESS  POUCY  COUNCIL  CALLS  ON  ADMINISTRATION 
AND  CONGRESS  TO  RESUME  FOCUS  ON  US  COMPETITIVENESS 

NEWS  CONFERENCE:  October  6, 1993. 10:30  ajn,  8th  Floor,  1 1  Dujxmt  Circle,  NW,  Washington,  DC 

Contacu  Howard  Rosen  (202)  387-9017 


Washington,  October  1— President  ainton'ii  "compairiveneBi  ayendii"  should  now  hecnme  the  centerpiece  ti 
IIS  amnnmir  pnlirvmnlriny  accotding  to  a  Dew  rcpoit  of  the  Ccmpctitiveness  Policy  Council  to  the  Fresideia 
and  the  Congress.  Tbe  Council  urges  the  adoption  of  a  series  cf  additional  measures  to  increase  the  quantity  and 
quality  of  public  and  private  investment,  without  retreating  on  their  eSorts  to  reduce  the  budget  de&iL  The 
Presidem's  new  initiatives  oa  health  care  refonn  and  reinventing  govemmoit  should  be  seen  as  integral  parts  of 
this  strategy.  So  should  die  Administration's  pending  proposals  on  education,  training,  technology  and  trade— all 
of  which  need  to  be  pursued  vigorously  to  strengthen  die  natica's  competitiveQess  prospects. 

The  Competitiveness  Policy  Council  is  a  bipartisan  naticoal  commissico  created  by  Congress.  Its  twelve 
members  include  coiporate  leaders,  labor  union  presidents,  senior  govemmem  officials  and  representatives  of  the 
public  (list  attached).  Tliey  were  appdmed  by  the  President  and  by  the  joim  leadership  of  die  US  Senate  and  House 
of  Representatives.  Laura  D' Andrea  Tyson,  Chair  of  die  Council  of  Economic  Advisers,  was  recently  qipointed  by 
the  President  to  serve  as  die  federal  government  representative  on  die  Council,  and  she  did  not  paitidpate  in  die 
preparation  of  diis  report.  Ibe  Council  is  chaired  by  Dr.  C  Red  Bergsten,  Director  of  die  Institute  for  Intenaaticnal 
Economics. 

In  the  1992  campaign,' President  Clinton  argued  diat  boosting  private  and  public  investment  in  people, 
technology  and  infrastructure  was  die  key  to  inqnoving  US  productivity  growth,  international  competitiveness  and 
standards  of  living.  Regrettably,  die  debate  earlier  diis  year  over  a  short  temi  fiscal  stimulus  distracted  die 
Administi'ation  and  die  country  from  diis  imperative.  In  its  new  report,  the  Cmmcil  mils  nn  ihn  PrMirtent  mri 
CfwiyrwK  to  Twiime  Ihrir  foram  nn  Inny  imn  invwtmpin  mea.'airES  to  impmvff  mmpetiriveneM.  The  repon  highUghtS 
de  many  pro-cooqxtitive  initiatives  diat  are  underway  and  points  to  die  areas  where  die  Administration  and  Congress 
should  do  more  to  achieve  a  pro-growth  invesbnent  strategy  in  the  months  and  years  ahead. 
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Deficit  Reduction 

The  budget  package  passed  bv  the  Congress  in  August  takes  an  important  first  step  in  stemming  the 
growth  of  the  Federal  budget  defieiL  thereby  freeing  up  more  of  the  nation's  savings  to  be  invested  and  raising 
America's  standard  of  living.  The  Coundl  is  aware  that  many  question  the  wisdom  of  further  deficit  reduction 
at  a  time  \Aen  economic  growth  seems  to  be  modest,  but  reiterates  that  the  Administration  and  the  Congress 
must  pereevere  on  this  critical  course,  and  seeks  to  articulate  the  crudai  linkages  between  deficit  reduction  and 
the  health  of  the  nation's  economy. 

president  Qinton  and  Vice  President  Gore's  'Reinventing  Govemmenf  initiative  is  an  appropriate  next 
step  in  restoring  fiscal  discipline.  Increased  productivity  is  at  the  center  of  any  competitiveness  strategy  and  the 
public  sector  must  contribute  to  this  outcome  by  sharply  improving  its  own  performance.  Moreover,  improving 
governmental  accountability  will  enhance  public  confidence  that  the  government  can  achieve  the  broader 
competitiveness  goals  which  the  Council  advocates. 

Health  Care  Reform 

In  its  initial  report  to  the  President  and  the  Congress  in  March  1992,  the  Coundl  stressed  that  the 
soaring  cost  of  health  care  was  a  major  drain  on  the  competitiveness  of  the  American  economy.  We  applaud 
the  President's  initiative  to  limit  the  rise  in  these  costs  (as  well  as  to  expand  insurance  coverage  to  all 
Americans).  The  Coundl,  in  its  role  as  "competitiveness  ombudsman,"  is  currently  studying  the  competitiveness 
impact  of  the  various  health  care  reform  options  and  will  reporting  its  findings  in  the  near  future. 

Private  Investment 

As  the  Coundl  uqplained  in  its  first  two  reports  to  the  President  and  the  Congress  ^  higher  levels  and 
more  productive  forms  of  private  investment  in  plant  and  equipment  research  and  development  and  worker 
training  are  essential  for  improving  American  competitiveness  and  economic  performance.  This  interim  report 
rdterates  the  importance  of  lowering  the  hurdle  rate  for  new  investment  by  American  industry.  This  should 
indude  consideration  of  a  reconstituted  investment  tax  credit  and  changes  in  depredation  allowances  to  make 
the  tax  life  of  new  equipment  more  consistent  with  its  competitive  life. 

Trade  Policy 

Eiyanding  overseas  markets  for  US  goods  is  critical  for  creating  high-wage  pbs  in  the  United  States 
and  enabling  American  firms  to  adiievp.  their  full  competitive  potential.  Toward  that  end,  the  Coundl  applauds 
the  Administration's  pursuit  of  a  "global  growth  strateg/  and  its  crudally  important  efforts  to  bring  the  Uruguay 


>  Building  a  Competitive  America,  the  Council's  1992  report  and  A  Competitiveness  Strategy  for  America, 
the  Council's  1993  report  are  both  available  from  the  Government  Printing  Office. 


26 


Round  to  a  successful  conclusion.  In  addition,  the  new  report  of  the  Trade  Promotion  Coordinating  Committee 
(TPCC)  mirrors  many  of  the  Council's  earlier  recommendations  for  esqpanding  export  financing  and  promotion, 
and  for  removing  many  of  the  present  policy  impediments  to  US  exports.  These  initiatives  deserve  early 
Congressional  action.  The  Council  also  urges  the  Administration  to  reach  agreement  with  Japan  (and  perhaps 
the  entire  G-7)  to  lock  in  the  stronger  exchange  rate  for  the  yen  that  enables  American  companies  to  now 
compete  with  Japanese  firms  on  an  equitable  basis. 

The  Public  Investment  Agenda 

The  Council  urges  that  the  public  debate  refocus  on  the  critical  importance  of  enhandng  national 
investment  in  physical  and  human  capital.  One  procedural  reform  would  be  the  adoption  of  an  "investment 
budget"  whereby  the  Administration  identifies  and  quantifies  the  investment  elements  in  its  annual  economic 
program  so  that  tiie  Congress  and  the  public  can  judge  the  split  between  investment  and  consumption.  The 
Congress  should  then  vote  on  the  adequacy  of  the  investment  component  as  part  of  its  annual  budget  resolution. 
Such  a  process  could  help  mitigate  the  bias  in  the  budget  process  against  programs  that  have  a  delayed  payoff 
but  are  critical  for  increasing  national  productivity,  and  thus  standards  of  living,  over  the  longer  run.  Such 
investments  must  of  course  be  fully  paid  for  under  budget  rules. 

The  Council  makes  the  following  spedfic  public  investment  recommendations: 

1.         Hwpan  Respwrces 

Institutional  improvements  in  the  US  public  education  system  may  be  the  single  most  important  pro- 
competitiveness  step  that  can  be  taken  at  this  time.  The  Administration's  bill  --  the  "Goals  2000"  legislation  ~ 
builds  on  the  Council's  recommendations  for  setting  educational  goals,  establishing  mechanisms  to  develop 
standards,  and  improving  student  assessments.  There  are  some  differences  between  the  House  and  Senate  bills 
which  we  hope  will  be  resolved  in  a  manner  consistent  with  the  Administration's  approach.  The  Coundl  believes 
that  dear  and  challenging  content  and  performance  standards,  student  assessments  based  on  those  standards. 
training  for  teachers  to  teach  to  higher  standards  and  greater  accountability  for  schools  and  students  are  essential 
for  improving  the  performance  and  equity  of  the  education  system. 

The  Coundl's  recommendations  for  investing  in  people  are  based  on  the  need  for  a  system  of  life-long 
learning,  beginning  with  the  transition  from  school-to-work,  continuous  worker  training  and  dislocated  worker 
assistance.  The  Coundl  is  encouraged  by  the  Administration's  school-to-work  proposal,  which  is  consistent  with 
the  Coundl's  recommendations,  and  we  hope  for  speedy  implementation  of  its  provisions.  Continuous  worker 
tr^ning  seems  to  have  less  priority  on  the  current  agenda  and  the  Coimdl  calls  on  the  Adrrunistration  to 
fadlitate  training  opportunities  for  all  workers. 
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The  United  States  also  needs  a  comprehensive  prop-am  to  help  workers  who  are  advereely  affected  bv 
policies  that  benefit  tfie  economy  as  a  whole.  Defense  conversion,  trade  liberalization  (as  with  NAFTA)  and 
tedmological  change  are  placing  severe  pressures  on  the  US  labor  market  The  Council  calls  on  the  President 
and  the  Congress  to  develop  policies  wfaidt  encourage  labor  market  flexibility,  moving  workers  from  low-skilled, 
lowwage  pbs  to  hi^-skilled,  high-wage  jobs  in  Atmtier  industries  while  also  offsetting  adjustment  burdens 
concentrated  in  certain  regions  and  sectors.  Such  a  program  must  have  secure  funding  and  adequate  benefits 
to  insure  a  meaningful  efforts  to  as^t  workers  adjust  to  changing  economic  conditions.  President  Clinton  has 
announced  his  broad  intentions  in  this  area  but  a  specific  program  has  not  yet  been  offered. 

2.  Technology 

The  Council  is  encouraged  by  the  President's  tedmology  initiatives,  whidi  would  substantially  implement 
the  Council's  recommendations.  The  Administration's  initial  requests  for  increased  tedmology  funding  were  not 
approved  by  the  Congress,  however,  and  the  Council  reaffirms  its  earlier  recommendation  that  civilian 
technology  programs  be  increased  by  at  least  S4  Ullioo  per  year  by  FY97  without  further  aggravating  the  deficit 

In  addition.  Congress  should  make  permanent  the  research  and  experimentation  tax  credit  which  was 
included  for  only  a  temporary  period  in  the  recent  budget  package.  Industry  cannot  take  fiill  advantage  of  a 
temporary  credit  and  the  Coundl  ui^es  the  Congress  to  make  a  long-term  commitment  to  boosting  research, 
which  is  essential  to  the  coimtr/s  competitiveness  position. 

3.  Public  Infrastructure 

The  gasoline  tax  should  be  increased  further  to  fund  additional  infrastructure  programs  of  at  least  S2 
billion.  The  gasoline  tax  has  long  been  a  vehicle  for  fuiuiing  these  programs  and  should  not  be  treated  as  general 
revenue.  The  Council  believes  that  the  American  people  are  prepared  to  pay  higher  taxes  when  they  can  see 
the  benefits  in  increased  investment 

In  addition,  ill-considered  transportation  'demonstration''  projects  undermine  the  credibility  of  federal 
infrastructure  investments.  The  Council  urges  a  moratorium  on  future  site-spedfic  demonstration  projects 
pending  the  establishment  of  a  process  to  evaluate  the  merit  of  these  'demonstrations.* 


28 


Competitiveness  Policy  Council 


Appointed  by  the  President: 

Albert  Shanker  {Labor) 

President 

American  Federaticm  of  Teachers 


Alexander  Trowbridge  (Business) 

President 

Trowbridge  Partners 

Laura  D'Andrea  Tyson  (Government)* 

Chair 

Council  of  Economic  Advisers 


^pointed  1^  the  House  of 
Representatives: 


Edward  O.  Vetter  (PiMic  Interest) 

Preddent 

Edward  O.  Vetter  and  Associates 


C.  Fred  Bergsten,  Chairman 

(Public  Interest) 

Director 

Institute  for  International  Economics 


Appointed  by  the  Senate: 

Rand  V.  Araskog  (Business) 
Chairman  and  CEO 
m  Corporatirai 

John  Barry  (Labor) 
President 

IntematicHial  Brotherhood 
of  Electrical  Workers 


John  J.  Murphy  (Business) 
Chairman  and  CEO 
Dresser  Industries,  Inc. 

Edward  V.  Regan  (Government) 
Former  Con^>troller 
State  (tf  New  York 

Lynn  R.  Williams  (Labor) 

President 

United  Steel^wrkets  of  America 


William  Graves  (Government) 
Secretary  of  State 
State  (tf  Kansas 

Bruce  Scott  (Public  Interest) 
Professor  of  Business  Administration 
Harvard  Business  SdKX>I 


*  Laura  ly  Andrea  Tyson  was 
recendy  appointed  to  the  Council 
and  did  not  participate  in  the 
preparation  of  this  report. 


29 


ENHANCING  AMERICAN 
^      CMMPETITIVENESS: 

A  Progress  Report  to  the 
President  and  Congress 


etUiveness  Policy  Council 


October  1993 


30 


Competitiveness  Policy  Council 


Appointed  by  the  President: 

Albert  Shanker  (Labor) 

President 

American  Federation  of  Teachers 


Alexander  Trowbridge  (Business) 

President 

Trowbridge  Partners 

Laura  D' Andrea  Tyson  (Government)* 

Chair 

Council  of  Economic  Advisers 

Edward  O.  Vetter  (Public  Interest) 

President 

Edward  O.  Vetter  and  Associates 


Appointed  by  the  Senate: 

Rand  V.  Araskog  (Business) 
Chairman  and  CEO 
nr  Corporation 

John  Barry  (Labor) 
President 

International  Brotherhood 
of  Electrical  Workers 

William  Graves  (Government) 
Secretary  of  State 
State  of  Kansas 

Bruce  Scott  (Public  Interest) 
Professor  of  Business  Administration 
Harvard  Business  School 


Appointed  by  the  House  of 
Representatives: 

C.  Fred  Bergsten,  Chairman 

(Public  Interest) 

Director 

Institute  for  International  Economics 

John  J.  Murphy  (Business) 
Chairman  and  CEO 
Dresser  Industries,  Inc. 

Edward  V.  Regan  (Government) 
Former  Comptroller 
State  of  New  York 

Lynn  R.  Williams  (Labor) 

President 

United  Steelworkers  of  America 


*  Laura  D' Andrea  Tyson  was  recently 
appointed  to  the  Council  and  did  not 
participate  in  the  preparation  of  this 
report. 


31 


Enhancing  American 
Competitiveness : 


A  Progress  Report  to 
the  President  and  Congress 


Competitiveness  Policy  Council 


October  1993 


79-970  O  -  94  -  2 


32 


I. 

Introduction 


The  United  States  is  talcing 
significant  steps  to  enhance  its 
competitiveness.  Since  our  first 
report  to  the  President  and  Congress 
ic  March  1992,  the  Competitiveness 
Pohcy  Council  has  noted  better 
practices  in  the  business  community 
and  better  policies  in  the  federal 
goverimient.  During  1993,  a  series 
of  forward-looking  government 
initiatives  has  been  launched  and 
some  have  come  to  fruition.  The 
most  important  initiative  was  the 
five-year  deficit  reduction  program 
championed  by  the  Administration 
and  delivered  by  the  Congress. 

Nevertheless,  much  remains  to  be 
done.  The  Clinton  Administration 
needs  to  resume  emphasis  on  its 
original  pro-competitive  investment 
agenda  despite  the  failure  of  its  initial 
"economic  stimulus"  package. 

The  Administration  should  not 
allow  fundamental  investment  goals 
to  become  subordinated  to  the  new 
triad  of  health  care  reform.  NAFTA, 
and  "Reinventing  Government"  All 
three  of  these  issues  have  important 
implications  for  American  competi- 
tiveness.' Still,  the  Administration 
and  Congress  should  not  ignore 
vitally  needed  reforms  in  education 
and  training,  export  promotion,  put>- 
lic  infrastructure,  and  technology 


policy.  The  President  must  of  course 
establish  priorities,  and  American 
competitiveness  should  be  among 
these  priorities.  Moreover,  we  be- 
lieve that  the  prospects  for 
successful  action  on  the  "new  triad" 
will  be  enhanced  if  public  under- 
standing is  fostered  as  to  how  they 
relate  to  the  broader  themes  of  im- 
proving American  competitiveness 
and  productivity. 

The  focus  on  competitiveness 
suffered  a  serious  blow  from  the 
poUtical  fallout  surrounding  the  "eco- 
nomic stimulus"  package  earlier  this 
year.  That  package  confused  a  long- 
term  investment  strategy  with  a 
short-term  stimulus.  The  capital 
spending  aspects  of  the  package  were 
confused  with  immediate  job  cre- 
ation. The  relationship  between 
deficit  reduction  and  new  investment 
was  never  clearly  articulated.  As  a 
result,  the  failure  of  the  package  to 
pass  the  Senate  cast  a  shadow  over 
the  Administration's  entire  invest- 
ment program.  This  is  especially 
troubling  in  light  of  the  proven  link- 
age between  inaeased  investment 
and  higher  productivity  growth. 

Our  purpose  in  issuing  this  report 
is  two-fold.  First,  we  want  to  call 
public  attention  to  the  important 
progress  that  has  occurred.  In  addi- 
tion to  our  support  for  reducing  the 
budget  deficit,  we  applaud  the 
Administration's  efforts  in  pro- 
moting education  standards, 
improving  the  coordination  of  tech- 


nology policy,  restarting  the  Uruguay 
Round  and,  most  recently,  in  an- 
nouncing initiatives  to  boost  exports 
and  reduce  export  disincentives. 

Second,  we  want  to  help  refocus 
attention  on  other  key  aspects  of  the 
competitiveness  strategy  that  we 
advocated  in  March  1993: 

1.  providing  incentives  for  private 
investment, 

2.  providing  assistance  to  dislocated 
workers, 

3.  rebuilding  transportation  infra- 
structure, 

4.  incorporating  compe'itiveness 
considerations  into  the  develop- 
ment of  all  new  governmental 
programs,  and 

5.  articulating  for  the  public  how 
investment  differs  from  consump- 
tion. 

Although  our  discussion  of  pri- 
vate investment  is  placed  at  the  end  of 
the  report,  we  do  not  mean  to  give  it 
less  emphasis.  The  lower  interest  rates 
that  have  resulted  in  part  from  the 
budget  package,  while  enormously 
valuable,  are  not  sufficient  by  them- 
selves to  spur  the  additional  invest- 
ment our  economy  needs.  Smaner 
public  investment  and  stronger  pro- 
expon  policies  will  help,  but  further 
direct  steps  will  be  required  to  shift  a 
larger  share  of  GDP  into  investment 
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II. 

The  Council's 

Approach 

The  Competitiveness  Policy 
Council  is  a  12-niember  bipartisan 
federal  advisory  committee  whose 
members  are  drawn  from  business, 
labor,  government,  and  the  public 
interest.  In  1992,  we  reported  to  the 
President  and  the  Congress  that 
"America's  economic  competitive- 
ness... is  eroding  slowly  but  steadily."' 
We  pointed  out  three  underlying 
causes  for  this  problem.  The  first  is 
America's  proclivity  to  think  and  act 
with  a  short-term  horizon.  A  second 
fundamental  problem,  which  helps 
explain  the  emphasis  on  the  short- 
term,  is  the  perverse  incentives  that 
permeate  American  society.  For  ex- 
ample, our  tax  laws  penalize  saving, 
till  investment  away  from  productive 
capital  equipment,  and  favor  con- 
sumption and  debt.  The  third  problem 
is  America's  slowness  to  recognize 
the  need  to  think  globally. 

In  March  1993.  the  Council  issued 
its  second  major  report  to  the  Presi- 
dent and  the  Congress.  In  this  report, 
we  laid  out  a  comprehensive  competi- 
tiveness strategy  for  America.'  Our 
specific  recommendations  were  devel- 
oped through  a  series  of  public 
meetings  of  the  full  Council  and  eight 
Subcouncils  focussing  on  Capital 


Formation,  Corporate  Governance, 
Critical  Technologies,  Education, 
Manufacturing,  Public  Infrastructure, 
Trade  Policy,  and  Training. 

The  Council's  sfrategy  for  im- 
proving American  co..ipetitiveness 
begins  with  the  setting  of  clear  na- 
tional goals.  Our  central  objective  is 
to  increase  the  growth  of  national 
productivity — from  less  than  1  per- 
cent annually  to  at  least  2  percent — 
in  order  to  raise  the  national  stan- 
dard of  living. 

Faster  productivity  growth  alone 
is  not  sufficient.  Companies  can  be- 
come more  efficient  simply  by  laying 
off  workers,  as  many  are  currently 
doing.  However,  in  order  to  guarantee 
an  inaeasing  number  of  high- wage, 
high-skill  jobs,  the  economy  must 
expand  by  at  least  3  to  3  1/2  percent 
annually.  Attaining  this  level  of  ex- 
pansion requires  a  large  increase  in 
national  private  investment  (by  at  least 
4  to  6  percent  of  GDP)  which  should 
be  financed  al  home  through  increas- 
ing domestic  private  saving.  It  also 
requires  a  corresponding  increase  in 
public  investment. 

To  assist  the  Council  in  drawing 
up  this  progress  report,  we  asked  four 
of  our  eight  subcouncils — Critical 
Technologies,  Public  Infrastixicture. 
Trade  Policy  and  Training — to  pro- 
vide their  assessment  of  recent 
federal  initiatives  and  to  make  any 
new  recommendations  that  seemed 
appropriate.  These  four  Subcouncil 
reports  are  appended. 


III. 

Progress  So  Far 

This  section  will  discuss  the 
Administration's  major  initiatives 
with  competitiveness  implications. 
We  start  with  the  ones  that  are 
largely  on  track.  In  the  next  section 
we  point  out  the  areas  where  greater 
attention  is  needed. 

1.  Deficit  Reduction 

In  the  Council's  1992  Report  to 
the  President  and  the  Congress,  we 
pointed  to  the  large  federal  deficit  as 
a  significant  cause  of  the  low  national 
saving  and  investment  rates  that  in 
turn  are  a  major  cause  of  the  nation's 
competitiveness  and  economic  prob- 
lems. The  Council  recommended  that 
the  Federal  budget  be  shifted  into 
surplus  in  order  to  make  a  net  contri- 
bution to  national  saving.  We  noted, 
however,  that  while  increased  saving 
is  necessary  for  greater  investment 
(unless  the  money  is  borrowed  from 
abroad),  it  is  not  sufficient.  Invest- 
ment will  occur  only  if  there  are 
market  opportunities. 

The  focal  point  of  the 
Administration's  efforts  in  ils  first 
seven  months  was  on  developing  and 
winning  approval  of  a  five-year  defi- 
cit reduction  plan.  The  Council 
endorsed  the  thrust  of  the 
Administration's  initiative  in  our 
1993  report.  Budget  correction  is 
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absolutely  essential  and  we  are 
gratified  that  the  program  enacted  is  a 
good  Stan  in  this  direction.  This  is  a 
significant  accomplishment  and 
should  contribute  to  strengthened 
American  competitiveness. 

We  are  aware  that  many  people 
continue  to  question  the  wisdom  of 
deficit  reduction  at  a  time  when  eco- 
nomic growth  is  so  modest. 
Therefore,  we  want  to  reiterate  why 
the  Clinton  Administration  and  the 
Congress  chose  the  right  course. 
First,  the  high  level  of  government 
dissaving  contributes  to  raising  inter- 
est rates  which  discourages 
job-creating  private  investment.  Sec- 
ond, the  commitment  to  reduce  the 
deficit  is  a  factor  in  the  substantial 
decrease  in  long-term  interest  rates. 
These  low  rates  provide  a  consider- 
ably larger  boost  to  the  economy  than 
the  "short-term  stimulus"  that  was 
contemplated  in  February — and 
could  be  reversed  if  budget  correc- 
tion is  threatened.  Third,  the 
accretion  of  budget  deficits  over  the 
past  20  years  has  reduced  the  flexibil- 
ity of  the  federal  government  to  use 
fiscal  policy  tools.  Demonstrating 
that  the  federal  government  can  con- 
trol its  budget  will  restore  some 
ability  to  utilize  fiscal  tools.  Fourth, 
the  increasing  national  debt  siphons  a 
growing  percentage  of  taxes  into 
paying  interest  on  that  debt.  This 
subverts  confidence  in  the  govern- 
ment as  the  public  sees  less  tangible 
return  on  each  tax  dollar. 


The  Administration  is  reportedly 
ptepaiiag  a  new  round  of  spending 
cuts.  The  Council  supports  this  effon 
and  intends  to  review  budget  recom- 
mendations from  groups  such  as  the 
Concord  Coalition  (Rudman- 
Tsongas). 

2.  Education 

Investing  more  in  our  human 
resources  is  absolutely  crucial  to  a 
competitiveness  strategy  that  aims  for 
higher  economic  productivity.  The 
Council  made  a  number  of  specific 
recommendations  on  education  and 
training  in  our  1993  report  Many  of 
these  initiatives,  such  as  improving 
apprenticeship  and  school-to-work 
programs,  are  being  pursued  by  the 
Administration. 

Making  institutional  improve- 
ments in  the  US  public  education 
system  may  be  the  single  most  im- 
portant pro-competitiveness  step  that 
can  be  taken.  The  Council  offered  a 
set  of  policy  reforms  in  this  area,  and 
the  Clinton  Administration  has 
adopted  a  similar  approach.  The 
Administration's  bill — the  "Goals 
2000"  legislation — would  set  educa- 
tional goals,  establish  mechanisms  to 
certify  national  standards  and  new 
student  assessments,  and  encourage 
states  to  adopt  standards-based 
education  reform. 

This  legislation  has  been  reported 
by  both  the  relevant  House  and  Sen- 
ate committees.  There  are  some 
differences  between  the  bills  which 


we  hope  will  be  resolved  in  a  manner 
consistent  with  the  Administration's 
approach.  The  Council  believes  that 
clear  and  challenging  content  and 
performance  standards,  student 
assessments  based  on  those  stan- 
dards, training  for  teachers  to 
teach  to  higher  standards  and 
greater  accountability  for  schools 
and  students  are  essential  for 
improving  the  performance  and 
equity  of  the  education  system. 

3.  Technology 

Technology  policy  is  a  key  ele- 
ment in  the  competitiveness  equation 
for  at  least  three  reasons.  Fiist,  the 
ability  of  manufacturers  to  make 
constant  improvements  in  products 
can  be  a  pivotal  factor  in  whether  a 
company  remains  competitive  inter- 
nationally. Second,  new  technology 
empowers  workers  by  increasing 
their  productivity,  which  should 
result  in  higher  wages — though 
achievement  of  the  full  benefit  re- 
quires significant  efforts  to  upgrade 
workers'  skills  and  to  utilize  worker- 
friendly  technologies.  Third,  there  is 
a  positive  relationship  between  the 
commercialization  of  new  technolo- 
gies and  the  creation  of  new  jobs. 

Several  months  ago,  the  Admin- 
istfation  announced  a  new  technology 
policy,  including  increasing  the  bud- 
get for  the  Advanced  Technology 
Program  to  $680  million  over  five 
years.  The  Council  strongly  supports 
that  initiative.  Legislation  to  iinprove 
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the  National  Institute  for  Standards 
and  Technology  and  to  promote  com- 
petitiveness partnerships  in  the 
federal  labs  are  moving  ahead  in  tx)th 
the  House  and  the  Senate. 

Although  the  Administration 
proposed  a  permanent  R&E  tax 
credit,  the  Omnibus  Budget  Recon- 
ciliation Act  of  1993  renews  the 
credit  for  only  three  years  (including 
one  year  retroactively),  thus  under- 
mining industry's  ability  to  integrate 
it  into  long  range  planning.  We  urge 
the  Congress  to  make  a  long-term 
commitment  to  the  research  tax 
credit  and  to  expand  it  to  cover 
improvements  in  process  as  well 
as  product  technology. 

There  are  several  areas  of  tech- 
nology policy  that  have  not  moved 
ahead  as  quickly  as  we  would  have 
hoped.  The  Administration's  initial 
request  for  $146  million  for  the 
Advanced  Technology  Program  was 
not  approved  by  the  Congress  and 
only  small  increases  are  being  pro- 
vided for  FY94.  The  Council 
reaffirms  its  earlier  recommenda- 
tion that  civilian  technology 
programs  by  FY97  be  increased 
by  at  least  $4  billion  on  an  annual 
basis  by  channelling  funding,  per- 
sonnel and  facilities  to  them  from 
previous  defense  missions. 

Although  the  Council  favors 
inaeased  investment  in  critical  tech- 
nology, we  believe  that  a  portion  of 
the  increase  could  be  offset  by  cuts 
in  low  priority  technology  programs. 


The  Council  notes  the  possibility  of 
establishing  a  Laboratory  Closing 
Commission  to  evaluate  whether 
there  is  continued  need  for  all  700 
current  federal  laboratories. 

In  addition,  the  Council  recom- 
mends that  the  Administration  seek 
more  private  sector  expertise  in 
setting  technology  strategy  and 
evaluating  R&D  programs  such  as 
the  Technology  Reinvestment  Pro- 
gram. The  federal  government  needs 
to  develop  t)etter  mechanisms  for 
securing  private  sector  input,  includ- 
ing situations  where  experts  may 
have  a  financial  interest  in  the  out- 
come of  some  issues.  It  is  currently 
too  difficult  for  knowledgeable 
people,  active  in  the  private  sector, 
to  provide  technical  assistance  to 
government  agencies. 

4.  Export  Promotion 

America's  huge  u-ade  deficits, 
which  have  accumulated  over  $1 
trillion  over  the  past  decade,  are  the 
single  clearest  indicator  of  the 
nation's  competitiveness  problem. 
Trade  improvement  is  particu- 
larly critical  for  the  American 
economy  because  it  can  provide 
new  markets  that  will  create 
high-paying  jobs  in  the  short  run 
and  spur  new  private  investment 
to  meet  the  growing  demand.  At  a 
time  when  economic  growth  is 
sluggish,  expanding  sales  in  over- 
seas markets  becomes  even  more 
important. 


The  Council  applauds  the 
Administration's  pursuit  of  a  "global 
growth  strategy."  The  Council  also 
recommended  in  our  1993  report 
that  the  Administration  "push  hard... 
to  open  foreign  markets  to  American 
products."  and  the  Administration 
has  done  this  both  in  obtaining  a  G-7 
commitment  to  restan  the  Uruguay 
Round  and  in  working  out  a  new 
framework  for  US-Japan  economic 
relations. 

The  Administration  has  also 
moved  to  invigorate  the  Trade  Pro- 
motion Coordinating  Committee 
(TPCC),  which  recently  outlined  a 
new  strategy  for  exports  with  the 
goal  of  increasing  exports  from  the 
current  level  of  $700  billion  to  $1 
trillion  by  the  end  of  the  century. 
Specifically,  the  TPCC  recommends 
liberalizing  certain  export  controls 
which  affect  some  $35  billion  of 
high  technology  exports.  The  TPCC 
report  also  calls  for  the  creation  of 
one-stop  shops  to  consolidate  the 
current  maze  of  federal  export  pro- 
motion services  and  a  unified  export 
promotion  budget.  Finally,  the 
TPCC  report  recommends  steps  to 
attract  more  financial  institutions 
into  export  financing  and  proposes 
increasing  per-project  caps  on  fi- 
nancing by  the  Overseas  Private 
Investment  Corporation  from  the 
current  $50  million  to  as  much  as 
$200  million.  Many  of  these  points 
were  recommended  by  the  Council 
in  March. 
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An  effort  Is  needed  to  reduce 
domestic  export  disincentives  that 
blocl(  tens  of  billions  of  dollars  of 
foreign  sales  by  American  compa- 
nies/ It  is  particularly  important  to 
limit  our  present  unilateral  export 
controls;  only  multilateral  controls 
have  proven  to  be  effective  against  a 
target  country.  In  addition,  the  ad- 
ministration of  export  controls 
should  be  consolidated  into  one 
federal  agency  under  the  supervision 
of  the  National  Economic  Council  in 
conjunction  with  the  National  Secu- 
rity Council. 

There  are  several  areas,  however, 
in  which  the  Administration's  efforts 
fall  short  of  the  competitiveness 
agenda  favored  by  the  Council.  An 
agreement  with  Japan  (and  per- 
haps the  entire  G-7)  is  needed  to 
lock  in  the  strong  exchange  rate 
for  the  yen  that  has  developed  over 
the  past  six  months.  The  stronger 
yen  will  promote  a  sharp  reduction  in 
Japan's  huge  trade  surplus  over  the 
next  two  to  three  years  and  imf)rove 
American  competitiveness  in  world 
markets.  Renewed  weakening  of  the 
yen  would  reverse  these  gains,  how- 
ever, and  the  Administration  should 
therefore  seek  to  lock  in  the  current 
level  through  adopting  currency  ref- 
erence ranges  (as  recommended  by 
the  Council  in  its  March  1993  re- 
port). Attention  is  also  needed  to  the 
problem  of  the  inaeasing  price  of  the 
dollar  relative  to  certain  European 
currencies. 


The  Heads  of  State  communique 
issued  at  the  G-7  Sununit  in  Tokyo 
indicates  that  Japan  agreed  to  stimu- 
late demand-led  growth  "as 
necessary"  (without  any  commit- 
ments to  specific  targets).  Following 
Ja[>an's  recent  reductions  in  interest 
rates,  the  US  government  should 
encourage  Japan  to  further  stimulate 
demand  with  fiscal  measures.  Ger- 
many should  be  urged  to  build  on  its 
recent  interest  rate  reductions  to  re- 
verse the  negative  growth  and  double 
digit  unemployment  that  has  spread 
throughout  Europe. 

A  sharp  increase  Is  needed  in 
the  quality  and  quantity  of  US  ex- 
port credit  programs.  Export 
finance  is  often  crucial  in  determin- 
ing the  outcome  of  contracts, 
particularly  in  the  fast-growing  mar- 
kets of  the  developing  world.  The 
Export-Import  Bank's  aimual  pro- 
gram level  should  be  increased  from 
$15  to  20  billion  to  support  more 
intensive  export  efforts.'  Additional 
increases  may  be  needed  in  future 
years. 

Trade  measures  cannot  make 
America  more  competitive  but  they 
can  boost  oitf  opportunity  for  com- 
petitiveness by  inCTeasing  the  size  of 
worid  markets.  The  ability  of  Ameri- 
can workers  and  firms  to  compete 
successfully  in  world  markets 
depends  to  a  large  extent  on  whether 
there  is  adequate  US  investment  in 
human  resources,  technology  and 
physical  capital.  That  is  another 


reason  why  the  US  government  needs 
to  have  a  comprehensive  competi- 
tiveness strategy  agenda. 

5.  Reinventing  Government 

An  effective  and  efficient  gov- 
ernment is  essential  for  achieving 
greater  US  competitiveness.  This 
has  always  been  the  case.  But  the 
need  is  more  urgent  now  at  a  time  of 
tight  federal  budgets,  difficult  do- 
mestic problems,  and  increasing 
economic  challenges  from  abroad. 
The  members  of  the  Competitive- 
ness Policy  Council  have  examined 
the  recent  Report  of  the  National 
Performance  Review  and  believe 
that  it  makes  an  excellent  start  at 
improving  the  management  of  what 
is  probably  the  most  complicated 
enterprise  in  the  world. 

The  Council  supports  many  of 
the  Vice  President's  recommenda- 
tions, some  of  wtiich  have  already 
been  considered  by  our  Subcoun- 
cils.  It  is  very  important  tliat 
unnecessary  federal  spending  be  cut 
so  that  these  funds  can  be  reallo- 
cated to  needed  investment 
initiatives.  Getting  more  bang  for 
the  taxpayer's  buck  may  be  one  of 
the  most  pro-competitiveness 
actions  a  government  can  take. 

As  the  Report  notes,  there  have 
been  numerous  efforts  in  the  past  to 
reform  and  reorganize  the  federal 
government.  It  is  true  that  many  of 
these  past  efforts  proved  disappoint- 
ing. Nevertheless,  we  have  high 
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hopes  for  the  Clinton  Adminisira- 
tion's  initiatives  because  of  the  fresh 
approach  that  it  takes.  In  focusing 
on  improving  the  productivity  of 
federal  employees,  on  eliminating 
cumbersome  procurement  regula- 
tions, on  adapting  new  technology, 
and  on  developing  a  "customer" 
orientation.  Vice  President  Gore's 
package  may  be  the  most  signifi- 
cant government  reform  effort  in 
several  decades. 

In  endorsing  this  initiative,  we  do 
not  necessarily  agree  with  every 
recommendation  or  with  the  suffi- 
ciency of  the  reform  package.  But  we 
do  believe  that  many  of  the  reforms 
are  significant  and  well  considered 
and  that,  as  a  package,  they  go  in  the 
proper  direction.  Since  so  many  of 
the  important  public  investments  are 
largely  delivered  by  government 
(e.g.,  roads  and  primary  education), 
improving  the  government  delivery 
system  can  make  a  significant  contri- 
bution to  competitiveness. 

6.  Health  Care  Reform 

The  Council  supports  the 
Administration's  efforts  at  seeking  a 
fundamental  reform  of  the  US  health 
care  system.  We  are  pleased  that  the 
Administration  and  the  Congress  will 
seek  to  keep  the  process  a  bipartisan 
one.  The  Council  is  now  smdying  the 
competitiveness  impact  of  the 
Administration's  initiatives  and  plans 
to  provide  an  analysis  thereof  in  its 
role  as  "competitiveness  ombudsman." 


IV. 

Where  More 
Action  Is  Needed 

The  Council's  competitiveness 
strategy  emphasizes  the  need  for 
greater  public  investment  in  infra- 
structure, technology,  training  and 
education.  These  programs  have  a 
substantial  long-run  payoff  in  rais- 
ing the  productivity  of  the  economy 
and  in  fostering  new  private  invest- 
ment. We  are  pleased  that  the 
Administration  is  pursuing  many  of 
these  initiatives,  but  we  are  disap- 
pointed that  the  investment  issue 
has  become  submerged  in  recent 
months.  There  were  a  number  of 
pro-competitive  elements  in  the     .' 
Admimstration's  "stimulus"  pack- 
age— $3  billion  for  highway 
improvements,  $250  million  for 
airpon  improvements,  $146  million 
for  the  Advanced  Technology 
Program,  and  $47  million  for 
cooperative  R&D  agreements  at 
the  National  Labs.  But  after  the 
Congress  failed  to  adopt  the 
Administration's  budget  supplemen- 
tal, these  investments  seem  to  have 
dropped  from  sight. 

The  Council  makes  the  follow- 
ing specific  recommendations  for 
improving  the  quality  and  quantity 
of  public  investment: 


1.  Infrastructure 

As  the  Council  noted  in  its  1993 
report,  "there  is  a  widespread  consen- 
sus that  infrastructure  investment  and 
economic  growth  are  intertwined,  and 
that  well-selected  public  investments 
in  infrastructure  can  play  an  impor- 
tant role  in  furthenng  econonuc 
growth."'  Indeed,  we  see  better  infra- 
structtire  as  having  a  multiple  payoff 
in  decreasing  manufacturing  costs,  in 
spurring  related  private  investment, 
and  in  facilitating  exports. 

The  Council  supported  the 
Administration's  supplemental  re- 
quest for  increased  transportation 
investment  and  regrets  that  this  por- 
tion of  the  President's  initial  budget 
package  was  not  enacted.  We  urge  the 
Administration  to  seek  the  authorized 
level  of  funding  for  surface  transpor- 
tation for  FY95  and  beyond. 

We  are  not  advocating  a  massive 
program  to  pave  America.  Rather,  we 
favor  greater  efforts  to  rehabilitate 
existing  facilities  and  to  upgrade 
the  quality  of  roadbuilding  to 
world-class  standards  so  that  roads 
will  last  longer.  It  is  this  sustained 
effort  to  improve  infrastructure  that 
will  have  a  high  payoff  over  the  long- 
run.  The  Council  also  supports  a 
strong  program  in  high  speed  rail, 
Mag-lev,  and  intelligent  vehicle  high- 
way systems. 

The  Council  supports  increasing 
the  level  of  infrastructure  investment 
by  about  $3  billion,  to  be  financed 
through  increasing  the  gasoline  tax.' 


6       A  PROGRESS  REPORT  OF  THE  COMPETmVENESS  POUCY  COUNaL 


38 


The  retail  price  of  gasoline,  adjusted 
for  inflation,  is  now  at  a  historical 
low,  well  below  the  level  that  pre- 
vailed before  the  first  "oil  shock"  of 
1973.  The  gasoline  tax,  long  a  ve- 
hicle for  funding  these  programs, 
should  not  be  treated  as  general  rev- 
enue. The  American  people  are 
prepared  to  pay  higher  taxes  when 
necessary  as  long  as  they  see  the 
benefits  of  their  investment. 

As  noted  in  our  1993  report, 
inappropriate  transportation  "dem- 
onstration" projects  can  discredit 
federal  infrastructure  efforts.'  Many 
of  these  projects  are  not  demonstra- 
tions in  the  normal  sense.  The 
Council  urges  a  moratorium  on 
future  site-specific  highway  dem- 
onstration projects  pending  the 
establishment  of  a  process  to 
evaluate  the  merit  of  these  "dem- 
onstrations." 

The  Council  endorses  the  rec- 
ommendations to  resttucture  FAA's 
Air  Traffic  Control  System  into  a 
govermnent-owned  corporation 
within  the  Department  of  Transpor- 
tation. Our  Subcouncil  on  Public 
Infrastructure  considered  this  matter 
extensively  last  year  and  called  for  a 
"process"  to  evaluate  organizational 
reforms.  The  National  Airline  Com- 
mission did  an  excellent  job  of 
considering  this  problem  and  we 
endorse  its  recommendation  for 
restructuring  the  FAA.' 


2.  Dislocated  Workers 

The  United  States  needs  a  com- 
prehensive program  to  help  those 
workers  who  are  adversely  affected 
by  policies  which  aim  to  benefit  the 
economy  as  a  whole.  US  labor  mar- 
kets are  under  enormous  pressure 
with  defense  conversion,  changes  in 
trade,  technological  and  other  struc- 
tural changes.  Government  labor 
market  programs  serve  as  one  vehicle 
for  helping  reduce  the  adjustment 
burden  borne  by  these  workers.  A 
comprehensive  program  would  com- 
bine various  aspects  of  existing 
programs  to  provide  adequate  ben- 
efits to  all  workers  in  need.  Benefits 
should  include  job  search  assistance, 
skills  assessment,  counseling,  refer- 
ral services,  payment  for  training 
programs  and  extended  income  and 
benefit  payments  through  the  train- 
ing period. 

Realizing  this  need,  the  Adminis- 
tration has  requested  approximately 
$1.2  billion  in  additional  funds  for 
dislocated  worker  assistance  in  FY 
1994.  While  this  level  of  funding  is 
greater  than  that  devoted  to  dislo- 
cated workers  during  the  1980s,  the 
Administration  has  not  yet  offered 
a  detailed  proposal  and  this  should 
be  done  quickly.  The  Council  be- 
lieves that  any  serious  adjustment 
program  must  include  adequate 
income  maintenance  payments  and 
have  a  secure  funding  source,  so 
that  all  workers  in  need  will  receive 
adequate  benefits. 


The  Council  has  discussed 
NAFTA  but  has  not  taken  a  position 
on  the  pending  Congressional  action. 
We  reiterate  the  point  made  in  our 
1993  report  that  while  NAFTA 
would  be  expected  to  lead  to  in- 
aeased  exports  to  Mexico,  NAFTA 
would  also  add  to  the  need  for  im- 
provements in  worker  adjustment. 

3.  Focusing  the  Debate 

Now  that  the  budget  package 
has  been  enacted,  the  Council 
urges  that  the  public  debate  be 
refocused  on  the  competitiveness 
agenda.  The  National  Economic 
Council  should  play  a  central  role  in 
the  budget  process,  assuring  that 
decisions  about  allocating  scarce 
investment  dollars  are  made  strategi- 
cally at  ^e  highest  levels  of  the 
government. 

We  believe  strongly  that  the 
American  people  will  support  a 
genuine  government  investment 
program  so  long  as  it  is  comple- 
mentary to  budget  discipline.  This 
means  that  greater  investment  must 
be  fully  paid  for.  Reducing  the 
federal  deficit  and  increasing 
public  investment  must  go  hand- 
in-hand.  The  view  that  we  must 
choose  one  or  the  other  is  a  fea- 
ture of  Washington  that  needs  to 
change. 

Under  current  budget  rules,  in- 
creasing federal  investment  will 
necessitate  cutting  other  programs  that 
impede  (or  fail  to  contribute  as  much 
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to)  American  competitiveness.  We 
believe  that  a  number  of  existing  pro- 
grams have  much  less  priority  than 
those  we  recommend,  and  tnat  such  a 
trade-off  is  therefore  twth  feasible  and 
desirable.  Given  the  difficulty  of  mak- 
ing these  cuts,  however,  the  Congress 
may  want  to  consider  new  mecha- 
nisms to  assist  it. 

In  our  view,  the  Congressional 
experiment  in  aeating  the  Base  Clos- 
ing Commission  was  a  success.  It  is 
worth  considering  whether  some 
features  of  that  approach — the  "inde- 
pendent" bipartisan  commission  and 
the  non-amendable  package — could 
be  applied  to  finding  spending  reduc- 
tions in  other  programs.  The  Council 
itself  would  be  willing  to  suggest 
spending  cuts  if  requested  to  do  so  by 
the  Administration  or  the  Congress. 

Our  policymakers  must  make  a 
clearer  case  for  how  the  right  kind 
of  public  investment  now  can  lead 
to  much  higher  economic  growth  in 
the  future.  It  is  also  important  to  see 
the  ways  in  which  pro-competitive 
policies  dovetail.  For  example,  trade 
liberalization  creates  opportunities 
which  can  be  seized  to  maximum 
effect  over  time  only  with  the  ben- 
efits of  public  investment  in  worker 
traimng  and  technology.  Likewise, 
technological  change  can  cause  dislo- 
cation which  can  be  alleviated  by 
export-induced  job  creation  and  em- 
ployee retraining.  These  linkages 
make  it  even  more  important  for  the 
federal  govemmeni  to  maintain  a 


balanced  and  comprehensive  invest- 
ment agenda. 

We  urge  0MB  to  propose,  and  the 
Congress  to  institute,  an  "Investment 
Budget."  We  would  like  to  see  a 
process  whereby  the  Administration 
separately  considers  the  appropri- 
ate split  between  investment  and 
consumption  and  formulates  a 
multi-year  plan.'"  The  Congress 
should  vote  on  the  adequacy  of  the 
investment  component  as  part  of  the 
annual  budget  resolution.  We  would 
hope  that  such  a  process  would  miti- 
gate the  bias  in  the  budget  process 
against  programs  that  have  a  delayed, 
though  high-yield,  payoff" 

The  Investment  Budget  that  we 
propose  would  not  make  it  easier  to 
"deficit-spend"  for  tme  investment 
programs."  It  removes  no  budget  disci- 
pline for  investment.  Its  purpose  is  to 
educate  the  pubUc  and  assure  that 
policymakers  consider  the  trade-off 
between  investment  and  consumption 
in  allocating  scarce  budget  resources. 
New  investment  would  have  to  be  paid 
for  rather  than  added  to  the  deficit 

It  IS  also  important  to  deal  with  the 
widespread  public  cynicism  about 
government  "invesunent."  Our  lead- 
ers must  articulate  why  investment  is 
different  than  everyday  operational 
spending.  They  should  develop  new 
decision-making  mechanisms  to  dispel 
the  widespread  presumption  that  much 
infi-astructure.  tectinology  and  scientific 
spending  is  allocated  for  paroctiial 
polibcal  purposes  ("pork").  The  Con- 


gress should  explore  ways  to  maintain 
the  integrity  of  merit-based  selection 
systems  for  determining  which  pro- 
grams to  fund. 

4.  Boosting  Private 
Investment 

As  the  Council  explained  in  its 
1993  report,  increased  and  smarter 
private  investment  in  plant  and 
equipment.  R&D.  and  worker  train- 
ing is  essential  to  raise  productivity, 
create  jobs  and  boost  incomes.  With- 
out additional  increases  in 
investment,  even  our  current  standard 
of  Uving  will  not  be  sustainable. 
Thus,  we  are  heartened  by  recent  data 
showing  an  increase  in  corporate 
expendimres  for  worker  training. 

One  of  our  main  recommenda- 
tions, which  arose  from  our 
Manufacturing  Subcouncil,  was  for  an 
incremental  and  permanent  "equip- 
ment tax  credit."  We  believe  that  such 
a  credit  would  both  increase  the  level 
of  private  investment  and  inaease  the 
payoff,  in  terms  of  the  national 
economy,  from  each  dollar  invested. 
Although  the  AdministtaUon  sought  a 
permanent  investment  tax  credit  (ITC) 
for  small  businesses,  its  credit  for 
large  companies  was  to  run  only  for 
two  years.  The  entire  proposal  at- 
tracted little  support,  largely  because 
of  the  temporary  nature  of  the  credit, 
and  died  in  the  House  Ways  and 
Means  Committee. 

In  assessing  the  desirability  of 
tax  expenditures,  it  should  be 
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recognized  that  the  popularity  of  a 
credit  among  busi  ness  leaders  may  not 
be  the  best  measure  of  its  efficacy. 

When  members  of  the  Council  publicly 
advocated  a  permanent  equipment  tax 
aedit  for  all  firms,  including  in  testi- 
mony before  the  Senate  HnaiKe 
Committee,  we  were  told  that  "Busi- 
ness doesn't  want  the  ITC"  and  "they 
would  prefer  a  lower  corporate  tax 
rate."  These  views  carried  tiie  day. 

The  Council  did  not  propose  an 
equipment  tax  aedit  because  it  would 
be  popular  in  the  business  community. 
We  did  so  because  we  believe  that 
such  an  incentive  would  channel  more 
corporate  spending  into  high-payoff 
investment.  Our  purpose  was  to  use 
tax  incentives  to  change  existing 
corporate  behavior  and  encourage 
job-creating  investment.  Therefore, 
we  were  not  surprised  when  corpo- 
rations showed  limited  enthusiasm 
for  the  proposal.  What  did  surprise 
us,  however,  was  that  this  lack  of 
enthusiasm  was  so  dispositive  in  the 
decision  to  drop  the  whole  idea. 

The  Council  remains  convinced 
that  lowering  the  hurdle  rate  for  new 
investment  would  be  conducive  to 
increasing  productive  investment  by 
American  industry.  If  an  equipment 
tax  credit  is  not  politically  possible  at 
this  time,  we  urge  the  Administration 
to  consider  alternative  approaches  to 
the  same  end."  One  option  would  be 
to  test  a  five-year  investment  tax 
credit  for  small  business  only.  A  small 
amount  of  tax  incentive  might  lever- 


age a  great  deal  of  private  investment 
by  employers.  Another  option,  which 
we  recommend  in  our  latest  report,  is 
to  change  depreciation  allowances  so 
that  the  lax  life  of  the  equipment  is 
consistent  with  its  competitive  life. 
We  also  recommend  reinstating  the 
R&E  tax  CTedit  permanently  (as  dis- 
cussed above). 

There  is  also  an  immediate  need 
for  new  investment  in  the  continuous 
training  of  active  workers.  This  issue 
was  considered  in  several  of  our  sub- 
councils  last  year  and  will  be  taken  up 
again  in  our  new  Subcouncil  studying 
High  Performance  Workplaces. 


V. 

Conclusion 

The  Council  is  pleased  that  a 
significant  portion  of  our  competi- 
tiveness strategy  has  been  put  into 
place  by  the  new  Administration  and 
the  Congress.  But  a  great  deal  re- 
mains to  be  done.  Now  that  the 
Congress  and  the  Administration 
have  concluded  action  on  the  five- 
year  deficit  reduction  plan,  we  urge 
that  the  Administration  give  high 
priority  to  articulating  a  multi-year 
competitiveness  agenda.  We  believe 
that  the  public  will  support  such 
long-term  investment,  if  government 
officials  do  a  better  job  explaining 
how  spending  for  "investment"  will 


create  jobs  and  improve  our  standard 
of  living  in  the  long  run.  The  Council 
stands  ready  to  assist  in  this  effort  in 
our  stamtory  role  as  a  national  "fo- 
rum" for  championing 
competitiveness. 

There  is  a  tendency  for  public 
officials  and  the  media  to  perceive 
competitiveness  as  "one  more  issue" 
that  must  compete  for  attention  with 
other  issues  like  health  care  reform  or 
reinvention  of  government.  We  do  not 
concur  with  that  "either-or"  view. 
Rather,  we  believe  that  difTicult 
policy  reforms,  such  as  health  care, 
will  stand  a  better  chance  of  being 
enacted  if  the  competitiveness  impli- 
cation of  continued  inaction  were 
better  recognized  by  the  public.  It  is 
for  these  reasons  that  we  think  com- 
petitiveness should  be  an  underlying 
principle  both  in  crafting  better  pro- 
grams and  in  selling  them  to  the 
public. 

Although  the  "competitiveness 
agenda"  seems  to  have  dropped 
from  sight  in  recent  months,  we 
believe  that  the  time  Is  right  for  the 
Administration  to  get  back  to  such 
basics.  The  federal  government 
needs  a  comprehensive  competitive- 
ness strategy  to  guide  its  efforts  to 
create  jobs  and  boost  America's 
standard  of  living.  The  Council  has 
offered  such  a  strategy  and  we  stand 
ready  to  assist  the  Administfation  and 
the  Congress  in  attaining  urgently 
needed  change. 
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Notes 

1  The  Council  emphasized  that  soar- 
ing health  care  costs  were  one  of 
the  America's  six  most  important 
competitiveness  problems  in  Build- 
ing a  Competitive  America,  March 
1992,  pp.  24-25,  31-32.  Given  the 
large  number  of  health  care  reform 
plans  already  in  existence  or  in 
preparation,  the  Council  decided 
not  to  initiate  its  own  plan.  We 
have  recently  created  a  Subcouncil 
to  analyze  the  competitiveness 
implications  of  the  President's  new 
plan  and  other  reform  proposals 
that  come  before  Congress. 

2  Competitiveness  Policy  Council, 
Building  A  Competitive  America. 
(Washington,  DC:  Government 
Printing  Office),  March  1992,  p.  1. 

3  Competitiveness  Policy  Council, 
A  Competitiveness  Strategy  for 
America,  (Washington,  DC:  Gov- 
ernment Printing  Office),  March 
1993. 

4  A  recent  study  found  that  exports 
foregone  by  US  expxjrt  disincen- 
tives may  range  as  high  as  $40 
billion  annually.  See  J.  David 
Richardson,  Sizing  Up  U.S.  Export 
Disincentives,  (Washington,  DC: 
Institute  for  International  Eco- 
nomics), 1993. 


5  The  Clinton  Administration 
orginally  proposed  reducing 
Eximbank's  FY94  funding  level 
by  $34  million.  Instead,  the  Con- 
gress added  $250  million  to 
promote  exports  to  the  former 
Soviet  Union,  bringing  the  Bank's 
program  level  to  over  $18  billion. 

6  Competitiveness  Policy  Council, 
A  Competitiveness  Strategy  for 
America,  (Washington,  DC:  Gov- 
ernment Printing  Office),  March 
1993,  p.  31. 

7  Council  member  Bruce  Scott  dis- 
sents from  this  recommendation. 
He  favors  a  much  larger  gas  tax 
inaease  but  does  not  agree  that  it 
should  be  devoted  to  infrastructure. 

8  The  Council  notes  that  little  of 
the  criticism  of  the  President's 
stimulus  package  was  aimed  at 
transportation  programs.  The  main 
target  was  the  $2.5  billion  for  com- 
munity development  block  grants. 

9  The  National  Comnussion  to  En- 
sure A  Strong  Competitive  Airline 
Industry,  Change,  Challenge  and 
Competition,  (Washington.  DC: 
Government  Printing  Office), 
August  1993,  pp.  8-9.  This  Com- 
mission was  chaired  by  Governor 
Bailies,  who  also  chairs  the 
Council's  Public  Infrastructure 
Subcouncil. 


10  Present  law  already  requires  a 
repon  on  public  civjlian  capital 
investment.  See  31  USC  1105(e). 
It  has  been  several  years  since  this 
repon  was  made  in  full. 

1 1  The  FY  1994  Budget  of  the  United 
States  Government  (p.  71)  in- 
cludes a  chapter  on  federal 
investment  outlays,  but  this  infor- 
mation is  apparently  not  used  in 
decision-making.  The  Budget 
also  includes  a  listing  of  newly- 
proposed  "investment  initiatives" 
(p.  A 1203).  Not  all  of  these  pro- 
grams are  clearly  investment. 

1 2  Once  the  federal  budget  gets 
under  control,  it  would  be  appro- 
priate to  consider  a  separate 
budget  discipUne  for  investment 
in  order  lo  allow  a  reactivation  of 
fiscal  policy.  Even  the  fiscally 
prudent  Japanese  use  off-budget 
bonds  for  construction  projects. 

1 3  Council  member  John  J.  Murphy 
opposes  any  effon  to  revive  the 
Investment  Tax  Credit. 
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In  the  summer  and  fall  of  1992, 
the  Subcouncil  on  Critical  Technolo- 
gies developed  a  comprehensive  set 
of  recommendations  to  improve  the 
contribution  of  technology  to  the 
nation's  economic  welfare.  These 
recommendations,  contained  in  the 
Subcouncil' s  report  Technology 
Policy  for  a  Competitive  America, 
served  as  the  basis  for  technology 
recommendations  in  the  full  Com- 
petitiveness Policy  Council's  second 
annual  report  to  the  President.   This 
report  summarizes  the  activity  to 
date  in  implementing  these  recom- 
mendations and  highUghts  the  next 
steps  needed  to  ensure  continued 
progress. 

Our  recommendations  sought  to 
refocus  Federal  science  and  technol- 
ogy policy  on  the  new  challenge  of 
international  economic  competition, 
replacing  the  traditionally  predomi- 
nant focus  on  the  challenge  of 
military  competition  with  the  Soviet 
Union.   They  also  address  our 
nation's  central  technology  problem: 
the  need  to  apply  technology  effec- 
tively to  new  products  thai  can  be 
conceived,  developed  and  manufac- 
tured in  the  U.S.,  thereby  improving 
the  nation's  standard  of  living.   To 
this  end  we  must  improve  the  use  of 
the  nation's  substantial  science  and 


technology  resources  and  provide  a 
climate  that  fosters  investment  in 
research  and  development,  educa- 
tion, and  small  companies.   In 
summary,  our  recommendations 
were  to: 

/.  Increase  National 
Investment  in  Civilian  and 
Dual-Use  R&D 

■  Equalize  the  allocation  of  Federal 
R&D  funds  between  defense  and 
civilian  R&D  and  give  priority  to 
programs  with  the  strongest  Unks  to 
industry  (e.g.  programs  where 
industry  shares  in  the  planning, 
conduct,  or  funding  of  the  R&D). 
Government  R&D  institutions, 
especially  Federal  labs,  should  also 
be  made  to  work  more  closely  with 
industry. 

■  Provide  tax  incentives  to  encour- 
age increased  private  sector 
investment  in  R&D  and  equipment. 

2.  Promote  Commercializa- 
tion of  Strategic  Technology 

■  Authorize  ARP A,  ATP  and  NIH 
to  purchase  equity  or  extend  loans/ 
loan  guarantees  to  help  support 
commercialization  of  promising 
technologies  developed  through  their 
R&D  contracts. 

■  Revise  Federal  procurement  laws 


and  regulations  to  provide  incentives 
for  technology  investment  and 
development  by  stimulating  markets 
for  irmovative  technologies. 

3.  Create  a  World  Class 
Technology  Base 

■  Improve  the  infrastructure  for 
technology  utilization  by  helping 
small  manufacturers  modernize,  by 
improving  education  and  uaining, 
and  by  improving  the  nation's 
information  infrastructure. 

4.  Organize  U.S.  Institu- 
tions for  Results 

■  Establish  a  focal  point  for  private 
sector  input  to  the  science  and 
technology  policy  making  process, 
particularly  at  the  White  House  level, 
and  improve  mechanisms  lo  manage 
technology  policy  and  coordmaie  it 
with  other  policies,  such  as  tax, 
regulatory,  trade,  and  environmental 
policies. 

It  is  important  to  restate  that  the 
end  goal  of  the  subcouncil 
recommendations  is  to  improve 
America's  economic  performance. 
There  is  no  doubl  that  in  the  long 
run,  our  nation's  ability  to  have 
ample,  well-paymg  jobs  and  a  high 
standard  of  living  depends  on  our 
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ability  to  develop  and  deploy  tech- 
nology. Technology  is  key  to 
creating  the  new  industries  that 
generate  new  jobs.   It  also  helps 
existing  industries  improve  their 
productivity,  enabling  them  to 
preserve  jobs  in  the  United  States 
that  would  otherwise  go  to  foreign 
factories. 


II. 

Implementation 
Status 

Progress  in  Some  Areas 

We  are  encouraged  to  see  that 
many  of  the  recommendations  in  the 
Clinton  Administration's  technology 
plan,  Technology  for  America's 
Economic  Growth:  A  New  Direction 
to  Build  Economic  Strength,  re- 
leased on  February  22,  coincide 
with  recommendations  endorsed  by 
the  Subcouncil.   Significant  progress 
has  already  been  made  in  several 
areas.   Congress  approved,  and  the 
President  signed  into  law  on  June 
10th,  legislation  that  will  modify  the 
National  Cooperative  Research  Act 
to  give  joint  production  ventures  the 
same  antitrust  protection  as  joint 
R&D  ventures.  This  will  allow 
companies  to  work  together  to 
increase  their  competitiveness  in 
new  areas,  such  as  manufacturing  in 


capital  intensive  technologies  where 
it  is  difBcult  for  companies  to  go  it 
alone. 

The  Administration  has  also 
shown  a  clear  intention  to  aa  in 
areas  where  it  alone  can  implement 
the  recommendations.   For  example, 
the  Department  of  Defense  is 
seeking  to  revise  its  procurement 
regulations  in  ways  that  will  both 
save  money  and  ultimately  stimulate 
commercial  innovation.   The  Ad- 
ministration has  also  sent  strong 
signals  to  industry,  the  Federal 
laboratories  and  the  Congress  that 
civilian/dual-use  technology  and 
collaboration  with  industry  will  be 
priorities  for  the  future.  The  impact 
that  this  commitment  is  beginning  to 
have  is  evident  in  many  areas.   The 
culture  at  the  Federal  labs  is  becom- 
ing more  responsive  to  industry 
needs  and  spawning  inaeased 
partnerships  with  industry,  and  new 
legislation  has  been  introduced  that 
reallocates  budgets  of  the  Federal 
labs  to  industry/govertunent  partner- 
ships and  inaeases  funding  for 
industry-led  programs.  We  urge  the 
Administration  and  the  Congress  to 
continue  the  progress  that  has  been 
made  in  these  areas. 

Lack  of  Progress  in  Other 
Areas 

In  other  areas,  however,  imple- 
mentation has  not  progressed.   For 
example,  the  Administration's 
economic  stimulus  plan,  which  in 


reality  was  a  mix  of  stimulus  and 
longer  term  investment  proposals, 
was  not  enacted  by  Congress.   This 
important  package  included  strong 
increases  for  several  programs  that 
are  vital  to  competitiveness  in 
technology,  such  as  NIST's  Ad- 
vanced Technology  Program.  The 
demise  of  the  stimulus  package  can 
be  partly  attributed  to  polarization  of 
the  political  debate  in  the  Congress, 
which  has  centered  around  the  need 
for  deficit  reduction.   This  is  an 
important  goal,  but  the  narrow  focus 
on  spending  cuts  disregards  the 
equally  vital  need  for  investments  in 
areas  that  will  improve  industry's 
capability  to  commercialize  technol- 
ogy and  CTeate  jobs.  As  a  result  of 
this  climate,  even  the  attempt  to 
make  the  R&D  tax  credit  permanent 
~  an  action  that  has  had  broad 
bipartisan  support  for  nearly  a 
decade  ~  has  been  put  at  risk. 

Reasons  for  Lag 

Overall,  implementation  of  the 
President's  -  and  the  Council's  ~ 
technology  program  appears  to  have 
slowed  for  several  reasons: 
■   Lack  of  a  clear  articulation  of 
the  rationale  for  the  program,  and 
lack  of  a  detailed  long-term  plan  for 
implementation.  The 
Administration's  technology  plan 
contained  a  long  list  of  commend- 
able recommendations,  but  in  many 
cases,  the  specifics,  justification  and 
prioritization  necessary  for  effective 
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implementation  have  not  been 
articulated. 

■  Competing  interests  have  di- 
verted attention  away  from  continued 
emphasis  on  implementation.  For 
example,  once  the  stimulus  package 
failed  in  Congress,  there  was  Uttle 
focus  within  the  Administration  to 
address  anew  strategic  issues  and 
problems. 

■  The  tight  budget  climate,  and 
the  fact  that  the  Administration's 
budget  request  was  $5.7  billion 
more  than  allowed  by  the  budget 
agreement  for  disaetionary  spend- 
ing, forced  the  Congress  to  choose 
between  stimulus  and  investment 
packages  and  other  discretionary 
spending  requests. 

■  Inappropriate  characterization  of 
technology  programs  as  "pork" 
rather  than  investment. 

■  The  tendency  of  both  the 
private  sector  and  the  political 
process  to  give  less  support  to  long- 
term  investments  programs 
compared  to  programs  with  more 
immediate  impact.  In  some  cases, 
the  private  sector  has  not  made 
technology  programs,  which 
primarily  have  long-term  benefits, 
it  highest  priority. 

The  Subcouncil  recognizes  that 
the  Administration  has  only  had  six 
months  to  enact  a  long  list  of 
technology  policy  recommendations, 
and  over  time,  a  number  of  the 
programs  may  be  evenmally  imple- 
mented. Regardless,  we  are 


concerned  about  the  slow  pace  and 
the  dimmed  prospects  for  many  key 
technology  programs.  For  this  reason 
we  are  respectfully  re -emphasizing 
the  importance  of  our  recommenda- 
tions and  increasing  our  efforts  to  see 
them  implemented. 


III. 

Priority  Actions 

The  following  are  areas  which 
require  immediate  action: 


Balance  defense  and 
civilian  R&D  spending  by 
1995.  The  Subcouncil,  reaUzing 
the  tight  budget  and  need  for  deficit 
reduction,  has  not  advocated  major 
new  increases  for  R&D.   Rather  we 
have  proposed  balancing  defense  and 
civilian  R&D  spending  by  1995. 
This  will  enable  a  shift  of  nearly  $8 
billion  bom  defense  development  to 
high  priority  civilian  and  dual-use 
applied  research  and  development 
programs.   Considerable  funding  for 
dual-use  R&D  has  already  occurred 
in  the  Department  of  Defense,  but 
not  all  civiUan  technology  efforts 
can  be  effectively  handled  this  way. 
A  significant  portion  of  the  $8 
billion  should  be  shifted  to  programs 
within  civiUan  agencies.  The 
Administration  adopted  this  recom- 
mendation as  a  goal  for  1998,  which 


is  moving  in  the  right  direction.   It 
has  not,  however,  followed  up  with 
a  detailed  plan.   The  FY  1995  budget 
submission  to  Congress,  due  in  a 
few  months,  is  the  appropriate 
opportunity  to  begin  emphasizing 
and  implementing  this  shift. 

The  Administration's  Technol- 
ogy Reinvestment  Project,  in  which 
five  agencies  are  cooperating  to  use 
nearly  $500  million  in  defense  funds 
for  dual-use  technology  programs,  is 
a  positive  action  in  this  area.  The 
enormous  private  sector  response  to 
the  program,  with  several  thousand 
proposals  (and  commitments  of 
billions  of  dollars  of  private  sector, 
state  and  local  resources  in  cost 
sharing),  shows  the  pressing  need 
for  such  a  program.  We  are  con- 
cerned, however,  that  the  process 
for  reviewing  the  proposals  does  not 
build  in  more  private  sector  exper- 
tise to  ensure  that  the  proposals 
selected  for  funding  are  high  quality 
and  reflea  industry  priorities.   The 
Administration  has  also  not  made 
clear  what  TRP's  role  will  be,  if 
any,  in  future  years.   If  it  is  in- 
tended to  be  a  longer  term  program, 
the  Administration  should  specify  its 
goals,  plans  and  estimated  funding 
levels,  and  ensure  more  intense  and 
systematic  participation  from  the 
private  sector. 

Expand  programs  with 
strong  linkages  to  industry. 

The  Administration  has  proposed 
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large  increases  in  programs  with 
close  links  to  industry  and  markets, 
such  as  the  Advanced  Technology 
Program  and  the  Manufacturing 
Technology  Centers  at  the  National 
Institute  of  Standards  and  Technol- 
ogy, and  the  National  Science 
Foundation's  Engineering  Research 

Figure   1 


Centers  (see  figure  1).   It  has  also 
supported  strengthening  the  linkages 
between  other  Federal  R&D  activi- 
ties, especially  those  conducted  at 
Federal  laboratories,  and  those  of 
the  private  sector.   The  proposed 
increases  for  these  high  priority 
programs  have  had  mixed  success  in 


Congress,  and  these  programs  are 
not  being  built  up  as  fast  as  is 
necessary. 

Congress  needs  to  strengthen  its 
commitment  to  long-term  economic 
growth  by  increasing  support  for 
NIST.  NSF,  NIH,  DOE  technology 
partnerships,  and  ARPA  dual-use 


CiTilian/Daal  Use  Teclinologj  Programs 

Comparison  of  President's  FY94  Funding  Requests 
and  CPC's  FY95  neconmiended  Funding  Levels  <$  M> 
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programs.   The  Administration 
needs  to  continually  support  these 
programs  in  Congress  and  reempha- 
size  them  in  its  FY1995  budget. 
Legislation  that  will  increase 
funding  for  key  technology  pro- 
grams and  help  strengthen  the 
linkages  between  the  labs  and 
industry  is  moving  in  both  houses 
(see  Table  1).  VUs  legislation 
should  be  supported  by  the  Adminis- 
tration and  passed  by  the  Congress 
quickly. 


Improve  technology  poliq/- 
maJdng  and  management. 

Our  recommendations  put  great 
emphasis  on  creating  better  mecha- 
nisms for  private  sector  input  to 
government  policy  making  in 
technology.  In  particular,  we  stress 
the  need  for  a  permanent  set  of 
advisory  committees  that  can  deal 
with  the  many  technology  policy 
issues  Ae  country  faces  and  can  be  a 
partner  with  the  administration  in 
formulating  strategies  and  budgets. 


We  also  support  strengthening  the 
Federal  Council  on  Science  and 
Technology  (FCCSET)  and  using  it 
to  coordinate  and  manage 
interagency  technology  initiatives, 
such  as  those  in  biotechnology,  high 
performance  computing  and  commu- 
nication, advanced  materials  and 
processing,  and  manufacturing,  and 
to  develop  new  initiatives,  such  as 
in  electronics.   FCCSET  also  needs 
to  be  modified  to  facilitate  private 
sector  input,  specifically  by 

Table   1 


Key  Technology  Legislat 

ton 

Bill 

FrinMarr  Coalm 

Status 

H.R.820/ 

•    lacmse  Tcrhnnlogy  Adminisumtioo 

The  House  passed  H.R.820  on  VI 9/93 

S4 

fi»dii« 

Tlic  Senate  Commerce  Committee  passed 

•    Incnmse  NIST  Funding  (lotrmmural  RAD. 

S  4  on  5^5/93  and  reported  the  bill  to  the 

fiiD  Senate  for  its  consideralioa;  no  further 
action  to  date 

•    Estuwsn  tecfanology  financing  programs 

H.R.1432/ 

(veotufc  capitnl,  cmliui  tecfaoology  loans) 

DOE  Labomoty  Techooloor  Act  / 

•    RoDoole  10-20%  of  DOE/N  ASA  kb 

HXUn  was  referred  to  the  House 

S.473 

budgets  to  pamienhips  with  industry 

Subcommittee  on  Energy,  the  Energy 

Act 

Subcommittee  and  the  Houae  Committee  on 

•    Improve  processing  of  CRADAs 

Space,  Science  and  Technology  are 
currently  holding  hearings 

S.473  early  June  and  reported  the  bill  to  the 
fiiU  Senate  for  iu  consideratioD.  nofiinber 

HJl.1757/ 

action  to  date 

•    Develop  hi^  perfixnunce 

Tlie  House  passed  H.R.1757  on  7/26^93 

S.4.ritl«6 

appbcabofu  for  hedtbcmrc.  educaboo. 

The  Senate  Commerce  Committee  passed 

muu&ctuiing.  bbraries,  etc 

Title  6  along  with  the  rest  of  S.4  on  S/2S/ 
93;  the  bill  was  reported  to  the  fiiU  Senate 
for  consideratioa;  no  fiiitber  action  to  date 
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developing  a  means  for  the  govern- 
ment to  receive  input  from  the 
people  that  have  the  necessary 
knowledge,  even  if  they  have  a 
personal  interest  in  the  outcome  of 
some  issues.  While  this  is  a  sensi- 
tive issue,  both  Congress  and  the 
Administration  have  made  it  almost 
impossible  for  krrowledgeable 
people,  active  in  the  private  sector, 
to  participate  effectively  in  govern- 
ment affairs.  The  Administration  has 
been  non-committal  on  this  issue 
and  has  tended  to  rely  on  informal 
communication.   Informal  channels 
of  communication,  while  important, 
may  not  survive  the  changes  in 
personnel  that  inevitably  will  occur. 
The  Administration  needs  to  move 
quickly  to  improve  private  sector 
input  to  technology  policy  making 
and  to  strengthen  the  planning  and 
management  of  interagency  pro- 
grams.  This  can  be  accomplished 
through  a  properly  defined  mecha- 
nism that  depends  on  private  sector 
input  as  a  major  source  of  advice 
and  a  strengthened  FCCSET. 

Make  the  R&D  tax  credit 
permanent.    Although  the 
Administration  supported  this 
recommendation  and  the  House  tax 
bill  adopted  it,  the  Senate  and  the 
budget  reconciliation  conference 
report  once  again  made  the  credit 
temporary.    This  will  prevent 
industry  from  using  the  credit  in 
long  term  planning  and,  as  a  result. 


undermine  its  effectiveness.  Both 
Republican  and  Democratic  presi- 
dents are  on  record  as  strongly 
favoring  a  permanent  R&D  tax 
credit.   As  the  least  politically 
controversial  of  the  recommenda- 
tions to  strengthen  industrial 
competitiveness  in  the  U.S.,  this 
action  is  an  important  litmus  test  of 
government's  commitment  to 
addressing  the  nation's  long  term 
economic  ills.   The  Administration 
and  Congress  should  cooperate  to 
make  the  R&D  tax  credit  perma- 
nent. 


IV. 
Conclusions 

The  above  issues  and  recom- 
mendations need  to  be  addressed 
quickly  and  effectively  by  the 
Administration  and  the  Congress. 
The  key  oppommiues  to  effect 
change  in  technology  policy  in  a 
major  way  are  through  the  FY  1995 
and  FY  1996  budgets.   As  a  result, 
the  Administration  needs  to  devote 
immediate  and  continued  effort  to 
develop  a  detailed  plan  for  imple- 
mentation of  its  technology  plan  that 
includes  Justification,  articulation 
and  prioritization  of  recommenda- 
tions, and  development  of  milestones 
and  evaluation  criteria. 

The  Congress  also  needs  to  do 


its  part  to  pur  the  country's  technol- 
ogy policy  on  sound  footing,  and 
through  its  action,  acknowledge  the 
critical  role  of  technology  in  meeting 
the  nation's  economic  challenge.   In 
order  to  accomplish  this  without 
major  increases  in  R&D,  the  Con- 
gress will  have  to  work  together  to 
set  national  priorities  and  shift  funds 
to  areas  important  to  competitiveness 
of  the  private  sector. 
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I. 

Introduction 

The  r^iblic  Infrastructure  Sub- 
council  of  the  Competitiveness 
Policy  Council,  charged  with  devel- 
oping recommendations  for 
enhancing  US  international  competi- 
tiveness by  improving  effectiveness 
and  efficiency  in  the  movement  of 
people,  goods,  and  information,  met 
on  June  17,  1993  to  revisit  its  rec- 
ommendations in  light  of  recent 
developments.'  At  that  meeting  the 
Subcouncil  reaffirmed  its  earlier 
position  that  investment  in  infra- 
structure is  critical  for  enhancing  US 
productivity  growth  and  for  sustain- 
ing the  long-term  competitiveness  of 
the  national  economy. 

During  the  1992  Presidential 
campaign,  investing  in  infrastructure 
was  presented  as  a  positive  step 
toward  longer-term  economic  devel- 
opment and  prosperity.  Early  this 
year,  however,  the  debate  over  the 
prof)er  level  and  focus  of  infrastruc- 
ture investment  took  an  unfortunate 
njm.  Although  the  transponation 
sections  of  the  President's  stimulus 
package  were  not  the  lightning  rod 
for  criticism,  one  result  of  the  debate 
over  the  package  was  that  virtually 
all  infrastructure 


investment  came  to  be  identified  in 
the  popular  press  and  in  the  public's 
mind  with  swimming  pools  and 
"pork." 

This  type  of  equation  does  no 
service  to  the  country.  A  nation  that 
fails  to  maintain  its  infrastruaure 
essentially  places  itself  on  an  eco- 
nomic starvation  diet. 
Characterizing  infrastructure  invest- 
ment as  a  jobs  program  or  as  a 
short-cut  to  economic  stimulus  is 
neither  helpful  nor  accurate.  More- 
over, it  does  a  serious  disservice  to 
our  nation's  long-term  economic 
prospects. 


II. 

Recommendations 

The  Subcouncil  makes  the  fol- 
lowing recommendations  on 
infrastructure  investment  levels  and 
funding  for  the  FY  1994  budget 
cycle: 

■    Fully  Funding  ISTEA.  The 

Subcouncil  recommends  an  aggres- 
sive program  to  preserve  and 
improve  transportation  infrastruc- 
ture.  We  fully  support  the 
President's  FY  1994  budget  pro- 
posal calling  for  approfwiating  full 


authorization  levels  for  highways 
under  ISTEA,  and  moving  forward 
with  new  transportation  technologies 
including  high  speed  ground  trans- 
portation and  intelligent  vehicle 
highway  systems  (IVHS).   For  tran- 
sit, the  budget  calls  for  $4.6  billion 
in  spending  a  21  percent  increase 
over  the  enacted  level  for  FY  1993 
but  still  a  half  billion  under  the  au- 
thorized ISTEA  level  of  $5.1  billion. 
The  Subcouncil  believes  that  full 
ISTEA  fimding  is  needed  for  high- 
ways and  fransit,  both  to  maintain  the 
balance  of  highway  versus  transit 
spending,  and  to  address  pressing 
needs  for  modernization  and  rebuild- 
ing of  major  existing  transit  systems. 
Most  members  of  the  Subcouncil 
beUeve  that  additional  funding  for 
preserving  and  upgrading  existing 
infrastrucmre  is  long  overdue. 
Fully  funding  ISTEA  is  a  necessary 
first  step,  but  it  is  still  not  enough. 
Congestion  on  the  highways  and  al 
airports  is  costing  the  nation  billions 
of  dollars  each  year;  missing  con- 
nections across  modes  of  transport 
impede  trade;  inadequate  and  dete- 
riorating transit  facilities  prevent 
people  from  getting  jobs  and  busi- 
nesses from  meeting  their  hiring 
needs.   All  of  these  are  competitive- 
ness issues. 


'   Due  to  bis  respoDsibiliiies  as  Cbainnao  of  Ihe  President's  National  CommissiOD  to  Ensure  a  Strong  Competitive  Airhne  Industry.  Governor 
Gerald  L.  Baliles,  tlie  Cbamnan  of  the  Subcounal,  was  unable  to  chair  this  meeting  or  participate  m  the  preparation  of  this  statement.    Thomas  M. 
Downs.  Commissioner  of  the  NJ  Department  of  Transportation  chaired  the  meeung.    The  SubcouncU's  complete  recommendations  are  presented  m 
"Investing  in  Our  Future:  Report  of  the  Public  Infrastructure  Subcouncil"  in  Reports  of  the  SubcounciU.  CompetitiveDess  PoUcy  Council, 
Washington.  DC.  March  1993. 
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■  Funding  Mechanism.  An 

adequate,  stable  funding  mechanism 
remains  an  absolute  necessity  for  a 
productive  infrastructure  sector.  Tra- 
ditionally the  gas  tax  has  been 
dedicated  to  infrastructure  improve- 
ments, and  this  has  contributed  to  its 
credibility  as  a  user  fee.   In  recent 
years  this  credibility  has  been 
eroded,  due  in  part  to  the  diversion 
of  2.5  cents  of  the  gas  tax  away 
from  infrastructure  spending.   Ac- 
cording to  a  recent  GAO  report,  the 
Highway  Trust  Fund  is  barely  suffi- 
cient to  support  full  funding  of 
ISTEA  after  FY  1995.    Moreover, 
current  revenues  are  inadequate  to 
finance  any  significant  increase  in 
infrastructure  spending  beyond 
ISTEA  levels. 

There  is  growing  interest  in 
dedicating  part  of  the  gas  tax  to 
general  revenue  as  opposed  to  ear- 
marking it  for  improving  the 
nation's  infrastnicmre.   The 
Subcouncil  opposes  any  efforts  to 
divert  the  gas  tax  for  general  rev- 
enue.  The  Senate  version  of  the 
budget  included  a  4.3  cent  increase 
in  the  gas  tax,  earmarked  for  the 
highway  trust  fund.   However,  in- 
CTeasing  the  gas  tax  without 
increasing  infrastructure  spending 
would  only  build  up  an  unobligated 
balance  in  the  trust  fund,  further 
eroding  public  trust.   The 
Subcouncil  encourages  Congress  to 
develop  a  forward  looking 


infrastructure  plan  which  includes  a 
strategy  for  future  spending.  The 
American  people  are  prepared  to  pay 
higher  taxes  when  necessary  as  long 
as  they  see  the  benefits  of  their  in- 
vestment. The  Subcouncil  calls  on 
Congress  to  "put  the  trust  back  in 
the  trust  fund"  and  preserve  the  gas 
tax  as  a  means  of  financing  infra- 
structure. 

■  Demonstration  Projects.  The 

public  is  understandably  confused  by 
conflicting  images  of  infrastructure 
investment,  which  is  sometimes 
characterized  as  a  productive  eco- 
nomic investment  and  other  times  is 
criticized  as  pork.  Even  worthy 
demonstration  projects  in  transporta- 
tion t)ecome  tarred  with  the  brush  of 
"pork"  and  that  denigrating  attitude 
then  spreads  to  all  transponation 
projects.   The  Subcouncil  believes 
this  problem  musi  be  addressed 
directly.   Beginning  with  the  current 
(FY  1994)  authorization  and  appro- 
priations process,  the  Subcouncil 
recommends  that  Congress  impose 
on  itself  a  three-year  moratorium  on 
new  transportation  demonstration 
projects  (including  water  demonstra- 
tion projects  by  the  Corps  of 
Engineers,  highway  and  transit  dem- 
onstrations under  ISTEA,  aviation 
demonstration  projects,  etc.).    Dur- 
ing this  period,  Congress  should 
work  to  improve  the  process  by 
which  infrastructure  projects  are 


approved,  exploring  the  appropriate 
state  and  federal  roles,  and  refining 
a  set  of  evaluation  criteria  to  apply 
to  futtve  projects. 

III. 

Making  the  Case 

for  Infrastructure 

Investment 

The  difficulties  in  passing  the 
President's  economic  stimulus  pack- 
age and  FY  1994  budget  and  the 
continuing  debate  over  energy  and 
transportation  taxes  cannot  be  dis- 
missed as  failures  of  rhetoric.  They 
point  to  a  diminishing  understanding 
of  the  need  to  invest  in  infrastruc- 
ture, an  unwillingness  to  pay 
increased  taxes  thai  are  not  directly 
linked  to  results,  and  a  popular  dis- 
enchantment with  "business  as 
usual"  in  infrastructure.    All  of 
these  problems  sap  public  confi- 
dence in  the  decision-making  process 
for  infrastructure  investment.  Below 
we  discuss  these  issues  and  make 
recommendations  for  restoring  public 
confidence  in  infrastructure  invest- 
ment. 

In  our  repon  earlier  this  year,  we 
said  that  the  nation  must  invest  in 
preserving  its  infrasUTicture,  and  that 
these  investments  should  be  paid  for 
directly  with  dedicated  taxes.  In  the 
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current  budget  debate,  the  view 
seems  to  be  expressed  that  federal 
infrastructure  investment  is  not  par- 
ticularly necessary,  and  that  any  such 
investments  at  the  federal  level 
would  likely  be  paid  for  by  increas- 
ing the  deficit.  Let  us  examine  each 
of  these  two  points  more  closely: 

1.  Why  invest  in  preserv- 
ing our  infrastructure? 

Maintaining  a  viable  infrastructure 
is  essential  for  any  region  of  the 
country  and  for  the  country  as  a 
whole  to  retain  current  levels  of 
business  development,  attract  new 
business,  and  sustain  its  standard  of 
living.   Congested  and  deteriorated 
highways,  broken  water  mains,  in- 
adequate sewage  treatment,  air  traffic 
delays,  inadequate  links  from  truck  to 
rail  or  rail  to  marine  terminals,  re- 
duced bus  and  rail  service  all  of 
these  deficiencies  may  be  the  facts  of 
modem-day  life,  but  they  also  reduce 
productivity,  drive  up  the  cost  of 
goods  and  services,  and  reduce 
peoples'  access  to  employment.  The 
real  issue  is  not  just  fixing  potholes; 
it  is  competitiveness.  Well-selected 
public  investments  in  infrastructure 
can  play  an  important  role  in  further- 
ing economic  growth  and  can 
develop  US  industries  into  world- 
class  leaders  on  the  cutting  edge  of 
international  competition. 

Recommendation:  The  Subcouncil 
calls  upon  the  President  and  Admin- 


istration to  make  dear  the  basis  for 
infrastructure  investments.  The  pub- 
lic can  and  will  understand  the 
difference  between  qiending  for  the 
short-run  ai>d  investment  for  the 
long-run  if  the  distinctions  are  clearly 
drawn  and  a  common  sense  argumem 
made:  the  primary  goal  of  long-term 
investments  is  to  produce  loog-term 
benefits  to  the  economy,  in  addition 
to  creating  jobs  in  the  sbon-mn; 
their  overriding  purpose  is  to  im- 
prove conditions  for  future 
generations.   Long-leim  investment 
should  not  be  pitted  against  deficit 
reduction,  in  fact,  loog-tenn  capital 
investment  can  actually  lead  to  defi- 
cit reduction;  it  is  this  investment 
that  what  will  ultimately  make  pos- 
sible sustained  growth,  improved 
productivity,  and  a  strengthened 
private  sector. 

2.  Paying  for  infrastruc- 
ture investment  separately 
from  other  spending.  There 

are  several  reasons  why  this  is  im- 
ponant.  Fust,  taxpayers  are 
generally  more  willing  to  pay  addi- 
tional taxes  when  tbere  is  a  direct 
link  between  the  tax  and  the  use  of 
the  ftmds.  This  increases  peoples' 
trust  that  the  money  collected  for  a 
particular  purpose  will  in  fact  be 
dedicated  to  thai  purpose.  Of 
course,  not  all  uses  of  hmds  ate  the 
same;  some  monies  are  qient  on 
immediate  expenses;  other  invest- 


ments produce  payoffs  in  the  future. 
Most  households  and  businesses 
understand  the  difference  between 
short-run  spending  and  long-run 
investment  as  it  applies  in  their  own 
economic  situations:  families  set  up 
separate  bank  accounts  for  their 
children's  college  education;  busi- 
nesses take  out  loans  to  pay  for  new 
machinery  that  will  raise  productiv- 
ity and  ensure  a  rising  stream  of 
income  into  the  future. 

Yet  the  difference  between 
short-run  spending  and  long-run 
investment  is  often  ignored  at  the 
federal  level.   One  reason  is  the  way 
in  which  the  federal  government 
treats  operating  expenses  and  capital 
investments  in  its  budgeting  and 
decision-making  processes.   Cur- 
rently, operating  expenses  of  the 
federal  govermneni  are  mixed  to- 
gether in  the  budget  with  investments 
that  add  to  future  output.  Valuing  all 
uses  of  money  with  a  current  dollar, 
one-year  perspective  is  bound  to  lead 
to  unwise  uses  of  tax  dollars;  it  al- 
most guarantees  that  capital  needs 
will  be  sacrificed  for  short  term  cash 
flow.  One  remedy  for  this  problem 
might  be  a  capital  budget  for  the 
federal  government.  We  should  be 
mindful  that  in  this  current  situation 
of  large  budget  deficits  there  will  be 
an 

almost-irresistible  temptation  to  clas- 
sify all  expenditures  as  investments. 
The  capital  budget  idea  should  be 
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pursued  and  Congress  should  develop 
ways  to  avoid  this  temptation. 

Recommendation:   For  the  present 
time,  the  Subcouncil  recommends 
that  the  Office  of  Management  and 
Budget  prepare  an  aimual  investment 
budget,  which  would  give  Congress 
a  clear  breakout  of  the  budget  in 
terms  of  investment  and  operating 
expenses.  This  investment  budget 
should  be  separately  considered  and 
voted  on  by  Congress.   We  are  not 
advocating  any  greater  deficit  fi- 
nancing for  the  investment  budget 
than  for  the  operating  budget,  only 
that  the  Executive  Branch  and  the 
Congress  expUcitly  consider  invest- 
ment aggregates. 


IV. 

Other  Actions  to 

Restore  Public 

Confidence 

Strategic  Planning,  invest- 
ment in  infrastructure  in  the  absence 
of  a  compelling  infrastructure  strat- 
egy surely  undermines  public 
confidence  in  the  results.    More- 
over, the  time  has  passed  when 
public  works  could  be  undertaken  on 
a  project  or  strictly  modal  basis  with- 
out regard  to  the  larger  needs  of  the 


community  and  region,  and  without 
regard  to  patterns  of  transport  and 
trade  across  all  modalities. 

The  Subcouncil  is  encouraged 
that  the  Department  of  Transporta- 
tion (DOT)  appears  to  be  taking 
steps  to  strengthen  its  Office  of 
Intermodalism  and  to  consider  trans- 
portation corridors  with  broad 
national  interest.  The  Subcouncil 
again  calls  on  DOT  to  prepare  a 
national  intermodal  strategy  to  guide 
the  development  of  transportation 
policy  from  a  strategic  perspective 
of  competitiveness.   DOT  should 
bring  in  the  business  community  as 
well  as  local  governments  and  con- 
sumer and  environmental  groups  to 
design  an  intermodal  "map." 

The  Subcouncil  also  encourages 
states  to  develop  comprehensive,  up- 
to-date  infrastructure  policies  and 
plans  that  will  allow  for  rational 
investment  and  yield  economic  ben- 
efits.  The  Subcouncil  also  urges  the 
Department  of  Transportation  and 
Congress  to  place  their  deUberations 
on  the  National  Highway  System  in 
the  larger  context  of  a  National 
Transportation  System,  giving 
needed  attention  to  the  role  of  urban 
rail  transit  and  intermodal  networks 
for  both  freight  and  passenger 
traffic. 

Investment  Criteria.  New 
projects  using  public  capital  must  be 
evaluated  with  a  rigor  and  clear- 
headedness that  is  often  more 


commonly  found  in  the  private  finan- 
cial markets.  Suggestions  have  been 
made  by  transportation  leaders  in 
Congress  to  address  the  problem  in  a 
more  rational,  systematic  way.  The 
Subcouncil  encourages  the  National 
Economic  Council  and  the  Depart- 
ment of  Transportation  to  move 
forward  in  a  broader  attempt  to  de- 
velop evaluation  criteria  for 
infrastructure  projects  in  conjunction 
with  the  states  and  other  entities. 

V. 

Administration 
Initiatives 

The  Subcouncil  is  encouraged  at 
seeing  many  pro-competitive  infra- 
structure programs  in  the 
Administration's  proposed  FV  1994 
budget.   We  are  also  encouraged  by 
the  progress  being  made  at  DOT  in 
a  number  of  areas  to  encourage  con- 
gestion pricing  both  for  highways 
and  aviation;  to  develop  innovative 
contracting  mechanisms  that  will 
mean  building  new  roads  to  last  40 
to  50  years  instead  of  20  to  30 
years;  new  federal  requirements  that 
states  maintain  their  highways;  and 
agreements  with  the  laboratories  of 
the  Departments  of  Energy  and  De- 
fense on  pursuing  research  on 
dual-use  transportation  technology. 
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Two  other  initiatives  are  high- 
lighted here  for  their  importance  for 
competitiveness  reasons: 

■  Clean  Cars.  The  Subcouncil 
supports  the  Administration's  pro- 
posal to  convene  a  Clean  Car  Task 
Force  linking  research  efforts  of 
federal  agencies  with  US  auto  manu- 
facturers in  a  strong  push  for 
American  companies  to  develop  a 
clean  car  and  thereby  seize  the  com- 
petitive advantage  in  transportation 
markets  worldwide.   A  push  for 
clean  cars  is  consonant  with  the 
environmental  direction  of  the  Clean 
Air  Act  Amendments  and  the  Na- 
tional Energy  Act,  and  the 
environmental  concerns  of  the 
American  people.   It  is  also  one  of 
the  great  competitiveness  challenges 
of  the  next  two  decades,  and  could 
have  a  profound  and  positive  trans- 
formation on  the  US  automotive 
industry  as  well  as  the  entire  trans- 
portation sector. 

■  Sector  Commissions.  The 

National  Commission  to  Ensure  a 
Strong  Competitive  Airline  Industry 
has  an  opportunity  to  have  a  major 
impact  on  the  future  of  the  industry. 
We  look  forward  to  the 
Commission's  results,  which  we 
anticipate  will  be  seriously  consid- 
ered by  the  Administration, 
particularly  recommendations  for 
long-term  measures  to  strengthen  the 
industry. 


VI. 

Rethinking  Roles 

of  Gk>vemments 

and  Sources  of 

Financing 


A  final  issue  that  the  Subcouncil 
began  to  deliberate  on  is  the  respec- 
tive role  of  federal  and  state 
governments  in  infrastructure  invest- 
ment, and  the  future  of  the  curtent 
system  of  financing.  Serious  ques- 
tions have  been  raised  about  the 
federal  role  in  infi'astnictuie;  at  the 
same  time,  states  and  localiiies  have 
taken  up  the  slack  afier  years  of 
federal  under-investment  in  infra- 
structure.  The  ISTEA  legislation 
has  contributed  to  encouragiiig  a' 
gradual  decentralization  of  transpor- 
tation tIcHtinn-malring  in  Qfder  tO 
generate  moce  lespoiisive  and  effi- 
cient soludons  to  needs. 

Increasingly,  it  appears  that  the 
public's  level  of  confidence  in  infra- 
structure investment  depends  in 
large  measure  on  the  level  of  gov- 
ertunent  undenaking  the  investment 
In  the  last  few  years,  state  after  stale 
has  seen  gas  tax  increases  approved 
for  infrastructure  spending,  while 
small  federal  increases  in  the  gas  tax 
have  been  only  reluctantly  approved. 
This  is  partly  because  of  past  large 
unspent  balances  in  federal  trust 


funds.  It  is  also  because  people  are 
less  willing  to  pay  for  things  the 
more  indirea  are  the  benefits  and 
when  they  distrust  that  the  money 
will  be  spent  wisely,  efficiently,  and 
in  the  nation's  best  interests.  The 
federal  gas  tax  has  lost  much  of  its 
credibility  as  a  user  fee  to  finance 
infrastructure  investment.    Indeed, 
half  of  the  1990  itKrease  in  the  gas 
tax  was  diverted  for  purposes  other 
than  transportation. 

On  the  other  hand,  a  federal  role 
in  infrastructure  continues  to  be 
important:  (1)  to  establish  a  thresh- 
old level  of  capital  investment  that  is 
critical  to  long-term  productivity 
and  economic  competitiveness;  (2) 
to  honor  federal  commitments  to 
national  projeas  such  as  the  inter- 
state highway  system  (and 
prospectively,  to  maintain  a  high 
standard  of  performance  on  the  Na- 
tional Highway  System  when  it  is 
designated);  and  (3)  to  disuibute 
investment  funds  across  regions  of 
the  country,  capitalizing  on  the 
interregional  "spill-over"  benefits  of 
infrastructure. 

'        In  light  of  the  budget  debate,  the 
availability  of  federal  financing  and 
the  role  of  the  federal  government 
will  need  to  be  re-examined.  Alter- 
native sources  and  methods  of 
financing  will  receive  increasing 
attention,  with  a  far  greater  reliance 
on  project  finance  and  user  fees. 
DOT  has  taken  constructive  steps  in 
opening  the  door  to  congestion  pric- 
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ing  and  toll  collection  on  federal 
roads;  other  barriers  to  private/pub- 
lic partnerships  need  to  be  addressed 
as  well.  Potential  federal  (and  state) 
roles  as  guarantor,  underwriter,  or 
initial  investor  in  infrastructure 
projects  will  need  further  debate  and 
clariflcation.  The  federal  presence 
in  the  ongoing  debates  on 
privatization  and  alternative  financ- 
ing must  be  strengthened. 

Recommendation:  The  Subcoun- 
cil  recommends  that  attention  be 
given  at  the  highest  levels  of  the 
Administration  to  the  roles  of  fed- 
eral, state,  and  local  governments  in 
financing  infrastructure,  and  to  ex- 
ploring how  alternative  funding 
mechanisms  can  be  developed  and 
barriers  to  financing  removed  so  as 


to  provide  stable  sources  of  infra- 
structure funding.  This  assessment 
could  take  place  in  the  context  of 
the  National  Performance  Review 
being  conducted  by  Vice-President 
Gore  or  through  the  National  Eco- 
nomic Council's  task  force  on 
infrastructure  financing. 


VII. 

Additional 
Research 

The  Subcouncil  has  identified  a 
number  of  areas  where  additional 
research  would  be  useful;  in  some 
of  these  areas,  the  Subcouncil  may 


itself  commission  or  compile  re- 
search. The  areas  include: 

■  a  comparative  analysis  of  how 
operating  expenses  and  capital  in- 
vestments are  classified  and  handled 
in  the  budgets  of  other  countries; 

B   development  of  guidelines  and  a 
methodology  for  estimating  the  com- 
petitiveness impacts  of  infrastructure 
projects;  in  current  cost-benefit 
analyses,  there  is  no  established  way 
to  capture  the  spill-over  benefits  of 
infrastrucmre  projects  in  enhancing 
trade  or  productivity;   and 

■  an  evaluation  of  the  role  of  user 
fees  in  bringing  a  marketplace  disci- 
pline to  public-private  infrastructure 
projects. 
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I. 

Introduction 


The  US  economy  is  part  of  an 
integrated  world  economy  with 
exports  and  imports  of  goods  and 
services  equalhng  one  quarter  of 
America's  gross  national  product 
This  interrelationship  between  do- 
mestic and  international  economic 
matters  is  demonstrated  by  the  fact 
that  reducing  the  budget  deficit  will 
probably  have  a  larger  impact  on 
reducing  the  trade  deficit  than  any 
other  single  policy  action.  After 
some  initial  delay,  execution  of  the 
Clinton  Administration's  trade 
policy  is  on  target,  but  more  needs 
to  be  done  to  assure  American  eco- 
nomic competitiveness. 

The  Trade  Policy  Subcouncil 
report,  "A  Trade  Policy  for  A  More 
Competitive  America,"  emphasized 
the  need  to  shift  American  thinking 
on  trade  policy  to  encourage  ex- 
pons.  The  report  reflected  the  views 
of  business,  labor,  government  and 
public  interest  representatives,  and 
focused  on  six  main  areas:  global 
growth,  exchange  rate  stability, 
trade  negotiations,  export  financing, 
export  promotion  and  removing 
export  disincentives.  The  outcome 
of  the  G-7  Summit  and  the  an- 
nouncement of  the  US-lapan 
Bilateral  Framework  in  July,  along 


with  the  release  of  the  Trade  Policy 
Coordinating  Committee  (TPCC) 
"National  Export  Strategy"  report  to 
the  Congress  on  September  29,  1993, 
are  important  milestones  for  exam- 
ining the  Administration's  progress 
in  these  six  areas. 

For  the  first  several  months  of 
the  Administration,  its  actions 
seemed  slow  at  a  time  when  the 
development  of  an  export  mentality 
throughout  the  government  and  pri- 
vate sector  was  imperative. 
Negotiations  in  the  context  of  the 
G-7,  the  General  Agreement  on 
Tariffs  and  Trade  (GATT),  the 
North  American  Free  Trade  Agree- 
ment (NAFTA),  and  US-Japan 
Bilateral  Framework  now  demon- 
strate, however,  that  the 
Administration  is  advancing  a  global 
growth  strategy  and  market  opening 
efforts  through  multilateral  and  re- 
gional negotiations,  both  major 
themes  of  the  Second  Report  of  the 
Competitiveness  Policy  Council. 
Moreover,  the  TPCC  report  is 
implementing  many  of  the  Council's 
specific  recommendations  for  in- 
creasing export  financing  and 
promotion  and  reducing  export  dis- 
incentives, most  prominently  export 
controls.  This  export  commitment  is 
critically  important  at  a  time  when 
expansion  of  overseas  markets  for 
US  goods  can  help  offset  slow 
growth  of  the  US  domestic  market. 


II. 

Global  Growth 
Strategy  and 

Exchange  Rate 
Coordination 


The  full  Council  and  Trade 
Policy  Subcouncil  recommended 
G-7  initiatives  which  would  sustain 
and  enhance  global  growth  as  well  as 
maintain  a  competitive  exchange  rate 
for  the  dollar.  Fiscal  stimulus  was 
recommended  to  boost  domestic 
demand  in  Japan.  Fiscal  tightening 
was  recommended  in  Germany  to 
facilitate  lower  interest  rates  there 
and  throughout  Europe.  The  Sub- 
council  recommended  that  exchange 
rate  coordination  be  built  upon  "ref- 
erence ranges"  like  those  installed  in 
the  Louvre  Accord  in  1987  to  make 
US  goods  more  competitive  and 
adjust  the  undervalued  yen.  The 
Subcouncil  also  recommended 
institutional  reforms  to  facilitate 
coordination. 

At  the  Tokyo  G-7  meetings  held 
in  July,  the  Clinton  Administration 
took  some  significant  steps,  consis- 
tent with  full  Council  and  Trade 
Policy  Subcouncil  recommendations, 
to  implement  a  global  growth  strat- 
egy. The  United  States  pledged  to  cut 
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its  budget  deficit;  Europe  committed 
to  lower  interest  rates;  and  Japan 
agreed  to  implement  a  stimulative 
economic  policy  aimed  at  increasing 
domestic  demand  tlirough  fiscal  mea- 
sures. 

In  the  US-J^an  Bilateral  Frame- 
work, the  two  countries  pledged  to 
advance  macroeconomic  coordina- 
tion. US  budget  cutting  and  Japanese 
growth  led  by  domestic  demand  are 
appropriate  actions  in  light  of  the 
economic  situation  in  both  countries. 

Although  a  global  growth  strat- 
egy is  taking  root  in  this  international 
economic  dialogue,  implementabon 
is  still  lacking  in  some  crucial  areas. 
First.  Japan  must  take  stronger  mea- 
sures to  stimulate  demand  Japan  has 
only  begun  to  perceive  the  effects  of 
the  August  1992  and  April  1993 
stimulus  packages,  and  because  of 
continuing  weak  consumer  demand 
virtually  every  political  party  in  the 
July  electoral  campaign  proposed  tax 
reduction  measures  among  other 
actions  in  the  months  ahead.  Post- 
election statements  issued  by 
Morihiro  Hosokawa,  the  newly 
elected  Japanese  Prime  Minister  and 
leader  of  the  seven-party  coalition, 
however,  suggest  that  traditional 
bureaucratic  cautiousness  may  retard 
the  implementation  of  fiscal  initia- 
tives needed  to  stimulate  the 
Japanese  economy.  This  is  so  even 
though  the  new  govermnent  launched 
this  Fall  a  round  of  deregulation  mea- 


sures, as  well  as  another  fiscal  stimu- 
lus package. 

Second,  Germany  must  build  on 
the  cautious  interest  rate  reductions 
made  by  the  Bundesbank  in  recent 
months  in  order  to  reverse  its  nega- 
tive growth  and  the  double  digit 
unemployment  that  has  spread 
throughout  Europe.  Europe's  widen- 
ing of  the  exchange  rate  margins 
under  the  European  Monetary  System 
(EMS)  in  August  may  permit  addi- 
tional interest  rate  reductions  and 
hence  could  stimulate  a  more  rapid 
pickup  of  growth. 

With  regard  to  exchange  rale 
coordination  among  the  world  curren- 
cies, the  Subcouncil  report  stated  that 
"the  United  States  must  address  the 
budget  deficit  to  sustain  long  term 
interest  rates  and  a  competitive  ex- 
change rate  for  the  dollar."  The  US 
deficit  cutting  program  has  helped  to 
correct  the  yen's  earlier  undervalua- 
tion as  interest  rates  in  the  United 
States  have  dropped.  The  dramatic 
burgeoning  of  Japan's  global  trade 
surplus,  combined  with  the  market's 
perception  of  US  official  jawboning 
in  the  first  months  of  the  Administra- 
tion, have  had  the  effect  of  pushing 
the  yen  higher  against  the  dollar  in 
currency  markets.  The  yen  appreci- 
ated by  roughly  20  percent  from 
January  until  late  August,  when  the 
central  banks  of  both  nations  inter- 
vened to  counter  a  fiirther  rise. 
Meanwhile  the  Exchange  Rate 


Mechanism  (ERM),  which  established 
tight  exchange  rate  ranges  within 
which  European  currencies  were  per- 
mitted to  fluctuate,  has  been 
substantially  broadened.  Bearing  all 
these  developments  in  mind,  currency 
reference  ranges  around  current  levels 
might  assist  in  maintaining  a  competi- 
tive level  for  the  dollar  and  insure 
against  renewed  yen  depreciation.  On 
the  other  hand,  others  have  serious 
reservations  that  help  to  explain  why 
references  ranges  have  not  been  imple- 
mented to  date.  The  recent  G-7 
Finance  Ministers'  communique 
addresses  the  need  for  coordination 
bui  avoids  reference  ranges,  stating 
merely  that  "efforts  to  make  ex- 
change rates  more  stable  and  better 
reflect  economic  fundamentals  will 
be  most  successful  if  accompanied 
by  a  close  coordination  of  macro- 
economic  policies." 


III. 

Trade 
Negotiations 

The  Trade  Policy  Subcouncil 
recommended  thai  GATT  nations 
conclude  the  Uruguay  Round  as  soon 
as  possible  and  schedule  a  post-Uru- 
guay Round  multilateral  trade 
negotiation  to  deal  with  new  issues 
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such  as  the  linkages  between  trade 
and  the  environment.  The  Subcouncil 
also  supported  continuing  bilateral 
and  regional  market  access  talks.  G-7 
leaders  have  agreed  to  give  the  Uru- 
guay Round  the  highest  priority  and 
welcomed  the  negotiated  market 
access  package  as  an  impetus  for 
restarting  the  stalled  Round. 

Sir  Leon  Brittan,  chief  trade 
negotiator  for  the  European  Commu- 
nity (EC),  speculated  that  the  new 
market  access  package  concluded  at 
the  Summit  will  make  it  possible  to 
conclude  the  Uruguay  Round  by  the 
end  of  the  year,  and  US  officials 
have  made  confirming  remarks. 
With  Congress  signaling  its  support 
by  renewing  the  President's  fast 
track  trade  negotiating  authority,  the 
final  stages  of  negotiations  should 
be  complete  by  mid-December 
1993.  Obstacles  remain,  however. 
France  objects  to  the  agricultural 
arrangements  embodied  in  the  No- 
vember 1992  Blair  House  Accord. 
Britain  asserts  that  the  United  States 
will  have  to  make  further  cuts  to  US 
textile  tariffs.  And  Japan  must  agree 
to  further  market  access  conces- 
sions. 

The  market  access  package 
adopted  at  the  G-7  Summit  shows 
clear  progress  in  addressing  the 
Trade  Policy  Subcouncil's  recom- 
mendations for  trade  liberalization, 
especially  in  those  areas  of  pharma- 


ceutical products,  medical  equip- 
ment, beer,  furniture,  construction 
equipment  and  distilled  spirits  where 
tariffs  would  be  eliminated.  In  addi- 
tion, tariffs  on  textiles,  apparel,  and 
ceramic  products  would  be  cut  by  up 
to  fifty  percent.  Tariffs  on  glass 
products  would  be  cut  by  twenty- 
five  percent.  This  was  a  major  step 
in  clearing  the  way  to  agreement 
among  the  106  members  of  G ATT. 

In  addition  to  the  multilateral 
efforts  made  in  trade  negotiations, 
regional  trade  negotiations  continue. 
The  Clinton  Administration  has 
completed  negotiations  on  side 
agreements  for  the  North  American 
Free  Trade  Agreement  (NAFTA)  to 
address  labor  and  the  enviroimient, 
two  issues  identified  by  the  Trade 
Policy  Subcouncil  as  needing  further 
attention.  President  Clinton  has  em- 
phasized the  imponance  of  the 
Pacific  rim  nations  for  the  American 
economy  and  has  announced  his 
intention  to  strengthen  economic  ties 
between  the  United  States  and  the 
Pacific  rim  by  creating  a  "new  Pa- 
cific Community."  President  Clinton 
has  called  for  an  informal  leadership 
conference  of  Asian  Pacific  Eco- 
nomic Cooperation  (APEC) 
members  to  follow  a  meeting  of  the 
APEC  mimsters  in  November  in 
Seattle. 


IV. 

Export 
Financing 

The  Trade  Policy  Subcouncil 
recommended  improving  the  effec- 
tiveness of  US  export  financing  to 
aid  in  export  promotion.  Specifi- 
cally, the  Subcouncil  called  for 
increases  in  the  Eximbank  budget  as 
well  as  increased  participation  by 
commercial  banks  via  well-targeted 
"bundling"  and  other  programs  in 
order  to  meet  the  rising  demand  for 
export  financing  and  to  strengthen 
the  US  response  to  subsidized  ex- 
ports by  its  trading  partners.  The 
Subcouncil  also  called  for  additional 
resources  to  help  the  Eximbank  run 
more  efficiently  and  avoid  delays  in 
time-sensitive  business  and  market- 
ing decisions. 

The  Administration  requested 
$757  million  in  FY  1994,  the  same  as 
requested  for  FY  1993,  for  the 
Eximbank.  The  House  provided  $700 
million  for  FY  1994;  however,  the 
Foreign  Aid  Appropriations  Confer- 
ence approved  Senate  language 
funding  the  Eximbank  at  $1  billion, 
$7(X)  million  for  core  programs  and 
$300  million  for  the  Newly  Indepen- 
dent Slates  (the  former  Soviet 
Union).  The  Trade  Policy  Subcoun- 
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cil  had  called  for  $1.2  billion  to  fi- 
nance $20  billion  of  exports,  and 
Congressional  supporters  of  the  new 
legislation  state  that  $1  billion  can 
support  $18  to  20  billion  of  financing. 

The  Eximbank  has  been  making 
efforts  to  revitalize  its  programs  and 
forge  more  public-private  partner- 
ships, building  on  initiatives  begun 
by  the  previous  Administration.  To 
support  the  expansion  of  exports,  the 
Eximbank  is  attempting  to  find  ways 
to  make  its  programs  more  easily 
available  to  small  and  medium-sized 
businesses,  which  in  the  past  have 
received  less  Eximbank  suppon  than 
larger  firms,  and  to  create  "a  more 
proactive,  consumer-friendly  Bank." 

In  early  May,  the  Chairman  of 
the  Export-Import  Bank  announced 
the  use  of  a  Letter  of  Interest  de- 
signed to  reduce  application 
processing  time  from  six  months  to 
seven  days,  an  idea  developed  in  the 
previous  Administration.  The 
Eximbank  has  also  continued  its  fo- 
cus on  the  Small  Business  Group 
strategy,  implemented  in  Spring  of 
1992,  which  added  visibility  to  small 
businesses  and  to  the  city-state  train- 
ing programs. 

The  Subcouncil  had  also  recom- 
mended that  the  United  States 
strengthen  its  response  to  "tied  aid" 
financing  by  its  trading  partners  by 
aggressively  enforcing  the  OECD 
arrangement  on  "tied  aid"  financing 
and  "mixed  credits"  (a  blend  of  com- 


mercial-type financing  with  develop- 
ment lending).  The  TPCC  report, 
stating  that  "Details  of  recommenda- 
tions are  not  available  al  the  time  of 
this  first  printing,"  reflected  a  highly 
pubUcized  Administration  debate  on 
this  topic.  Subsequently  the  Admin- 
istration announced  it  would  set 
aside  $150  million  from  existing 
export  finance  programs  to  combat 
"tied  aid." 


V. 

Export 
Promotion 


The  Trade  Policy  Subcouncil 
urged  the  Administral.on  to  act  as  a 
catalyst  in  the  creation  of  an  "export 
mentality"  by  streamlining  the  expon 
promotion  bureaucracy.  It  recom- 
mended pooling,  expanding  and 
reallocating  the  export  promotion 
budget;  developing  a  clear  export 
promotion  strategy;  and  focusing  on 
the  insufficiently  tapped  potential  of 
small  and  medium-sized  businesses. 

The  Competitiveness  Policy 
Council  and  its  Trade  Policy  Sub- 
council  recommended  a  unified  or 
single  budget  function  to  help  estab- 
lish export  promotion  priorities.  The 
TPCC  report  calls  for  such  a  unified 
budget  in  FY  1995.  The  President's 


export  plan  envisions  a  National 
Economic  Council  (NEC)  inter- 
agency group  chaired  by  Lhe 
Commerce  Department  that  wii; 
assist  the  Office  of  Management  and 
Budget  to  translate  priorities  into  a 
unified  budget.  While  the  ground- 
work has  been  laid  for  the 
implementation  of  this  very  impor- 
tant recommendation,  next  year 
tough  political  decisions  still  need  to 
be  tackled  involving  1)  the  allocation 
of  export  promotion  monies  to  agn- 
cultural  or  manufacturing  products 
(roughly  80  percent  is  now  allocated 
for  agriculture,  a  sector  that  produces 
only  10  percent  of  all  exports);  and  2) 
the  possible  ebmination  or  consolida- 
tion of  some  of  the  19  agencies 
currently  involved  in  export  promo- 
tion. 

President  Clinton  announced  in 
May  that  the  TPCC,  under  the  leader- 
ship of  Secretary  of  Commerce 
Brown  and  Eximoank  Chairman 
Brody,  would  serve  as  a  vehicle  for 
coordinating  US  expon  promotion. 
The  TPCC's  Nafional  Expon 
Strategy  effectively  addresses  a  broad 
range  of  ideas  and  issues  raised  in  the 
Trade  Policy  Subcouncil  repon  The 
President's  expon  plan  calls  for  tlie 
creation  of  one-stop  shops  wheie  all 
federal  export  promotion  and  trade 
finance  programs  can  be  accessed. 
Initially,  four  offices  located  in  Los 
Angeles,  Chicago,  Baltimore  and 
Miami  will  be  created  with  more  to 
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come  in  the  future.  These  offices  are 
designed  to  eliminate  confusion  sur- 
rounding the  current  export 
information  regime,  and  to  assist 
small  and  medium-sized  businesses 
which  do  not  have  offices  in  Wash- 
ington. While  the  TPCC  plan  neither 
consolidates  specifically  nor  elimi- 
nates any  of  the  19  agencies  currently 
operating  some  150  different  export 
promotion  programs,  it  does  make 
progress  in  defining  each  of  the 
agency's  scope.  The  new  program 
should  reduce  current  confusion  over 
jurisdiction  and  make  the  export 
promotion  bureaucracy  more  user- 
friendly. 


VI.  Export 
Controls 


The  Trade  Policy  Subcouncil 
called  for.  and  the  full  Council  en- 
dorsed, the  examination  and  removal 
of  unnecessarily  burdensome  export 
controls  and  other  domestically 
applied  export  disincentives.  The 
Subcouncil's  repon  cited  statistics 
showing  that  these  disincentives 
may  account  for  as  much  as  $30 
billion  in  lost  US  exports.  Specifi- 
cally, the  Subcouncil  called  for 
fundamental  reform  in  US  export 
control  [Mlicy-making  and  adminis- 
tration, multilateral  rather  than 


unilateral  export  controls,  and  con- 
solidation of  export  control 
administration  into  one  federal 
agency  under  the  supervision  of  the 
National  Economic  Council  (NEC) 
in  conjunction  with  the  National 
Security  Council  (NSC).  The  Sub- 
council  proposed  centralizing  export 
control  decision-making  in  the  Com- 
merce Department,  especially  on 
routine  licensing. 

The  Administration's  September 
armouncement  calls  for  the  immedi- 
ate removal  of  export  restrictions  on 
most  computers.  The  plan  also  calls 
for  a  sharp  reduction  in  approval 
time  for  export  licenses.  The 
Administration's  steps  to  streamline 
and  modernize  the  export  control 
regime  are  consistent  with  the  Trade 
Policy  Subcouncil's  recom- 
mendations. 

With  these  major  announce- 
ments, the  Clinton  Administration  is 
fully  engaged  in  expon  control  lib- 
eralization. Now  that  the  President 
has  made  these  significant  decisions, 
the  focus  must  shift  to  Congress  and 
the  Export  Administration  Act 
(EAA).  The  EAA  expired  September 
1990  when  Congress's  attempt  to 
reauthorize  the  EAA  failed.  Conse- 
quently, the  Congress  extended  the 
EAA  until  June  1994.  It  is  hoped 
thai  when  the  Congress  takes  up  new 
legislation,  it  will  embrace  the 
Council's  principles  of  reducing 
unilateral  controls  and  relying  on 


multilateral  mechanisms  of  enforce- 
ment. To  build  on  what  the  President 
has  started,  the  Congress  should 
avoid  legislating  new  foreign  policy 
controls  that  could  lead  to  unin- 
tended set-backs  to  this  welcome 
trade  liberalization. 

The  Administration  is  reviewing 
existing  Coordinating  Committee  on 
Multilateral  Export  Controls 
(COCOM)  requirements  and  will 
likely  expand  the  COCOM's  scope 
to  include  regimes  established  to 
prevent  weapons  proliferation.  The 
recent  US  moves  to  ease  controls 
could  accelerate  a  COCOM  agree- 
ment to  liberalize  computer  and 
telecommunications  controls,  as  well 
as  an  agreement  with  Japan  that  will 
relax  controls  on  supercomputers. 


VII. 
Conclusion 

The  fiill  Council  and  the  Trade 
Policy  Subcouncil  recommended  a 
global  growth  strategy  based  on 
macroeconomic  coordination  to 
achieve  higher  national  growth  rates 
among  the  recession-burdened  G-7 
Industrialized  economies.  The 
Clinton  Administration  is  implement- 
ing many  of  the  Council's 
recommendations,  such  as  addressing 
the  US  budget  deficit  and  urging  the 
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G-7  to  adopt  a  global  growth  strat- 
egy. However,  much  remains  to  be 
done.  Further  commitments  are 
needed  from  G-7  countries  concern- 
ing macroeconomic  coordination. 
The  Administration's  TPCC  export 
plan  mirrors  many  of  the  Council's 
detailed  recommendations  to  stream- 
line and  energize  US  export 
promotion  and  flnancing  policies  and 


to  reduce  expon  controls  that  unnec- 
essarily restrict  US  exports  in  the 
post  Cold  War  era.  Administration 
leadership,  multilateral  coordination 
and  Congressional  reinforcement  are 
all  pan  of  a  continuing  task  to 
achieve  and  secure  fiiture  gains  in 
each  of  these  areas. 

In  recent  years,  exports  have 
been  a  key  engine  of  economic 


growth.  Their  importance  may  in- 
crease as  long  as  fiscal  policy 
remains  constrained  by  high  budget 
deficits.  Therefore,  a  US  trade 
policy  aimed  at  boosting  expons 
must  be  an  integral  part  of  a  long 
term,  ongoing,  overall  strategy  to 
improve  US  competitiveness 
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I. 

Introduction 

During  the  1992  Presidential 
campaign  the  three  major  candidates 
each  placed  high  priority  on  the  im- 
portance of  "investing  in  people," 
through  creating  jobs  and  improving 
worker  skills  and  the  tools  available 
for  work.  Much  of  this  interest  was 
reflected  in  candidate  Bill  Clinton's 
book  Futting  People  First.  Since 
coming  into  office,  President 
Clinton's  concern  has  focused  on  the 
apparent  disconnect  between  eco- 
nomic growth  and  job  aeatioa  This 
concern  served  as  the  centerpiece  of 
the  recent  G-7  meeting  in  Tokyo,  and 
the  participants  agreed  to  hold  a  con- 
ference to  discuss  this  issue  in  the  fall. 

The  United  States  is  faced  with 
the  need  to  pursue  two  objectives 
simultaneously.  On  the  one  hand  we 
must  adopt  maaoeconomic  policies 
which  promote  the  creation  of  more 
jobs.  At  the  same  lime  resources 
must  be  devoted  to  worker  training 
and  investment  in  new  technologies 
and  equipment,  so  that  these  new 
jobs  are  "good"  jobs,  i.e.  high  wage 
jobs  employing  high  skills.  As  the 
Council  points  out  in  its  second  re- 
port, productivity  growth  alone  is  not 
enough,  we  must  also  promote  high 
growth  policies  in  order  to  improve 
our  competitiveness  and  increase  the 


standard  of  living  of  <z//  Americans. 

The  Training  Subcouncil  of  the 
Competitiveness  Policy  Council  met 
throughout  1992  to  develop  recom- 
mendations on  ways  to  improve 
worker  skills.  The  group  was  encour- 
aged by  the  attention  paid  to  the  needs 
of  workers  during  the  campaign  but  is 
now  concerned  that  these  issues  have 
once  again  fallen  off  the  policy  radar 
screen.  We  remain  committed  to 
working  toward  implementation  of 
these  policies.  The  Subcouncil  be- 
lieves that  we  must  actively  pursue 
both  policy  objectives  simultaneously 
-  CTeating  more  and  better  jobs  -  and 
not  one  at  the  expense  of  the  other. 

The  focus  on  training  results  fi-om 
considerable  research  which  suggests 
that  training  enhances  productivity, 
which  in  turn  improves  the  standard  of 
bving  of  all  Americans.  A  fully 
trained  workforce  insures  higher  prod- 
uct quality,  making  US  goods  more 
competitive  in  the  domestic  market 
against  foreign  imports  as  well  as 
more  marketable  in  overseas  markets. 
Investing  in  workers,  through  edu- 
cation and  training,  is  at  least  as 
important  as  Investing  In  machinery 
and  equipment.  There  is  little  point 
in  introducing  technologically  ad- 
vanced machinery  without  properly 
training  workers  in  order  to  get  the 
most  out  of  that  equipment.  Worker 
training  is  also  an  investment  in  en- 
couraging labor  market  flexibility 


throughout  the  economy. 

The  United  States  currently  has 
no  coherent  program  for  worker 
training.  Workers,  youth  and  firms 
face  a  confusing  array  of  public  train- 
ing programs,  riddled  with  duplication 
and  overiap.  No  central  "intake" 
center  helps  potential  trainees  seek 
informafion  on  jobs  skills.  Inadequate 
attention  is  devoted  to  connecting 
public  delivery  systems  with  private 
sector  needs;  virtually  none  is  du'eaed 
at  evaluating  results.  Workforce  train- 
ing needs  are  being  overlooked  by 
workers  themselves  and  by  the  firms 
they  work  for. 

In  its  initial  report  to  the  Competi- 
tiveness Policy  Coimcil,  the  Training 
Subcouncil  made  recommendations  in 
four  major  dimensions  aimed  at  aeat- 
ing  a  strategy  of  "lifetime  learning." 
Any  system  of  "lifetime  learning"  must 
be  founded  on  a  sound  basic  education 
system,  guided  by  high  standards  and 
fair  assessments.'  Beyond  this  founda- 
tion, the  first  step  is  to  improve  the 
"school  to  work"  transition.  The  sec- 
ond area  is  continuous  worker  training, 
in  order  for  workers  to  upgrade  their 
skills  as  the  demands  of  their  jobs 
inevitably  increase  in  today's  rapidly 
shifting,  internationally  exposed 
economy.  Third  is  assisting  the  ffansi- 
tion  from  job  to  job,  by  offering 
retraining  and  other  types  of  assistance 
to  adults  dislocated  by  technological  or 
other  change  in  the  economy.  Fourth  is 


'   The  CouncU's  EducauoD  Subcouncil  focused  oo  achievmg  these  reforms  id  Ibe  oaboo's  education  system.    Its  report,  "Toward  a  Standards  Based 
Education  System."  is  part  of  Reports  of  the  Subcouncils  and  is  available  from  the  Government  Pnnung  Office. 
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the  streamlining  and  improving  cunent 
worker  training  programs. 

In  each  of  these  areas  listed 
above,  the  United  States  faces  two 
challenges.  First,  we  must  improve 
the  efficiency  of  existing  programs. 
There  is  considerable  overlap  in  cur- 
rent training  programs  and  very  poor 
coordination  between  various  types  of 
worker  assistance.  Second,  given  our 
low  starting  place  relative  to  our 
major  competitors,  the  United 
States  must  simply  do  more  in  each 
of  these  areas. 

n. 

School  to  Work 
Transition 

In  our  original  report,  the  Sub- 
council  called  for  the  federal 
government  to  finance  pilot 
programs  of  public-private  coop- 
eration, such  as  apprenticeship 
programs,  compacts  where  employers 
guarantee  jobs  to  students  who  do 
well  in  school,  cooperative  education 
where  seniors  work  part-time  in  areas 
connected  to  their  training  specialty, 
and  career  academies  where  students 
develop  skills  around  a  specific  field. 
Most  importantly,  as  with  educa- 
tion, the  government  should  insist 
that  agreed  skill  standards  provide 
the  foundation  for  all  these  efforts. 

The  Clinton  Administration  has 
placed  "school  to  work  transition"  high 


on  its  priority  list,  requesting  $270 
million  in  additional  funds  for  FY 
1994.  The  Administration  has  called 
for  expanded  demonstration  projects  in 
areas  where  there  cim'ently  are  no 
programs  underway.  The  Subcoundl 
is  encouraged  by  the  Administration's 
efforts  in  this  area  and  calls  on  Con- 
gress to  support  this  initiative. 

III. 

Continuous 
Worker  Training 

There  is  general  agreement  that 
we  must  devote  more  resources  to 
providing  continuous  training  to  ac- 
tive workers.  American  companies 
already  devote  substantial  dollars  to 
workforce  development,  although  the 
resources  are  not  distributed  proper-    ■' 
tionately  according  to  need  or  type  of 
worker.  The  rapid  pace  of  technologi- 
cal change  dictates  the  need  for  a 
system  of  ongoing  training  for  all 
workers. 

While  there  is  little  disagreement 
on  the  need  for  more  worker  training, 
there  is  quite  a  lot  of  debate  on  how  to 
finance  it  The  Subcouncil  originally 
suggested  three  alternative  methods  of 
fostering  increased  training:  (1)  "play 
or  pay,"  requiring  firms  to  invest  1  1/2 
percent  of  payroll  in  training,  by  either 
conducting  the  training  themselves  or 
contributing  the  equivalent  to  a  na- 
tional training  fimd;  (2)  federal  grants 


aimed  mainly  at  smaller  firms,  matched 
by  state  contributions  financed  from 
general  revenues  or  a  small  payroll  tax; 
and  (3)  training  tax  credits. 

In  spite  of  the  interest  during  the 
Presidential  campaign  and  repeated 
calls  for  the  importance  of  inCTeasing 
working  training,  the  FY  1994  budget 
does  not  include  any  new  fimds  for 
worker  training.  It  is  unlikely  that  any 
significant  training  effort,  particularly  if 
it  places  any  additional  burden  on  busi- 
ness, will  be  instituted  within  the  next 
year,  given  the  concern  over  the  in- 
aeased  costs  associated  with  health 
care  reform.  The  Subcouncil  calls  on 
the  federal  government  to  work  with 
state  governments,  businesses  and 
labor  representatives  to  develop  a  long- 
range  strategy  for  improving  the 
availability  of  training  for  all  workers. 
The  first  step  of  this  strategy  should  be 
the  development  of  national  training 
goals.  Companies  should  be  encour- 
aged to  meet  these  goals  through 
financial  and  non-financial  incentives, 
similar  to  the  requirement  that  all  re- 
cipients of  the  Baldrige  Award  meet 
certain  training  objectives. 

IV. 

Dislocated  Worker 
Programs 

Defense  cutbacks,  technological 
change  and  trade  liberalization  have 
joined  forces  to  place  the  US  labor 
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market  under  more  stmctura]  {vessure 
today  than  in  any  time  over  the  last 
fifty  years.  Between  1987  and  1992, 
5.6  million  American  workers  with 
three  or  more  years  of  seniority  per- 
manently lost  their  jobs.  By  January 
1992,  more  than  a  third  were  still 
looking  for  new  jobs  or  had  dropped 
out  of  the  labor  force  entirely.  We  are 
wasting  a  large  pool  of  talent 

There  is  considerable  evidence  that 
the  benefits  of  defense  cutbacks,  tech- 
nological change  and  trade  liberaliza- 
tion will  outweigh  their  associated 
costs,  but  we  catmot  ignore  the  faa  that 
critical  segments  of  the  US  economy 
may  experience  severe  dislocation  as  a 
result  of  these  developments.  Recent 
experience  suggests  that  these  disloca- 
tion effects  are  usually  concentrated  by 
industry  and  region,  making  the  adjust- 
ment process  even  more  difficult 

The  United  States  needs  a  com- 
prehensive program  to  help  those 
workers  who  are  adversely  affected 
by  policies  which  aim  to  benefit  the 
economy  as  a  whole.  Government 
labor  market  programs  serve  as  one 
vehicle  for  helping  reduce  the  adjust- 
ment burden  borne  by  these  workers. 
A  comp-ehensive  program  would 
combine  various  aspects  of  existing 
programs,  providing  adequate  ben- 
efits to  all  workers  in  need.  Benefits 
should  include  job  search  assistance, 
skills  assessment,  counseling,  referral 
services,  adequate  income  support 
payments  for  retraining  programs  and 
extended  income  and  benefit  (includ- 
ing health  care)  payments  through  the 


training  period. 

Realizing  this  great  need,  the  Ad- 
ministration has  requested  approxi- 
mately $1.2  billion  In  additional  funds 
for  dislocated  worker  assistance  in  FY 
1994.  While  the  level  of  funding  is  far 
greater  than  that  devoted  to  dislocated 
workers  over  the  last  decade,  we  are 
still  awaiting  important  details  on  the 
type  of  benefits  and  how  they  will  be 
delivered  The  Subcoundl  believes 
that  any  serious  adjustment  program 
must  include  some  type  of  income 
maintenance  payments  and  must  have  a 
secure  funding  source,  so  that  all  work- 
ers in  need  will  receive  adequate  ben- 
efits, including  access  to  meaningful 
training,  job  search  assistance  and 
irtcome  maintenance  throughout  the 
transition  period. 

This  program  is  a  modest  attempt 
to  offeet  the  huge  financial  and  per- 
sonal losses  which  workers  experience 
when  they  lose  their  jobs.  It  is  also  an 
investment  in  encouraging  labormar- 
ket  flexibility  throughout  the  economy. 

V. 

Streamline 
Programs 

We  need  to  coordinate  various 
worker  training  programs  at  the  local, 
state,  and  national  levels  in  order  to 
better  serve  our  tracing  needs.  The 
United  States  needs  to  create  a  com- 
prehenstve  network  of  local  centers 
to  provide  one-stop  shopping  for 


students,  employees  and  firms  pro- 
viding skills  assessment,  career 
counselling,  Job  placement,  recruit- 
ment and  referral  assistance.  These 
local  centers  should  evaluate  and 
certify  providers  of  training  services, 
and  promote  the  formation  of  training 
consortia  by  companies  and  unions. 
They  should  report  to  new  state  coor- 
dinating councils  (as  already  set  up  in 
New  Jersey  and  Oregon),  which 
should  be  required  by  the  federal  gov- 
ertunent  as  a  condition  for 
disbursement  of  its  training,  education 
and  economic  development  funds. 

VI. 
Conclusion 

The  Clinton  AdministratioD  has 
indicated  that  it  places  a  high  priority 
on  the  development  of  woriq)lace 
skills.  The  serious  attention  devoted 
to  these  matters  by  the  President  and 
the  Secretary  of  Labor  is  significant 
The  Subcouncil  supports  the 
Administration's  efforts  to  develop 
proposals  in  the  areas  of  School  to 
Work  Transition  and  Dislocated 
Worker  Assistance.  These  reforms 
hold  great  promise.  However,  their 
ultimate  effectiveness  will  hinge  on 
the  details  of  program  desiga  How 
the  Administration  and  Congress 
address  issues  such  as  futtding,  eligi- 
bility and  benefit  levels  will  determine 
whether  the  reforms  have  a  durable 
effect  on  our  competitiveness. 
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COMPETITIVENESS  POLICY  COUNCIL 
SUBCOUNCIL  ON  CAPITAL  ALLOCATION 

Scope  and  Preliminary  Agenda 

SCOPE 

The  task  of  the  Siobcouncil  on  Capital  Allocation  is  to 
develop  policy  recommendations  to  improve  the  contribution  of 
private  investment  to  the  nation's  rate  of  productivity  growth 
and  job  creation.   The  United  States  has  been  investing  too 
little  in  both  fixed  and  intangible  assets.   While  a  large  part 
of  the  problem  lies  in  macroeconomic  policy,  a  number  of  studies 
have  concluded  that  microeconomic  policies  play  a  significant 
role  as  well.   In  comparison  to  the  capital  allocation  systems  of 
our  chief  international  competitors,  the  US  system  has  been 
characterized  as  creating  a  divergence  of  interest  between  owners 
and  corporations  which  sometimes  impedes  the  flow  of  capital  to 
those  corporate  investments  which  offer  the  greatest  payoffs, 
both  economically  and  socially.   The  Subcouncil  will  seek  to 
identify  an  agenda  of  specific  changes  in  laws,  regulations  and 
practices  necessary  to  improve  the  climate  for  long  term  business 
capital  formation. 

The  Subcouncil  will  draw  upon  previous  work  on  this  subject, 
including  Capital  Choices:   Changing  the  Way  America  Invests  in 
Industry,  a  research  report  sponsored  by  the  Council  on 
Competitiveness  and  the  Harvard  Business  School  and  directed  by 
Professor  Michael  E.  Porter;  the  National  Research  Council's 
project  on  Capital  Allocation  and  Investment  Performance  in  the 
U.S.  Economy;  the  Twentieth  Century  Fund's  Task  Force  on  Market 
Speculation  and  Corporate  Governance;  the  National  Academy  of 
Engineering's  Committee  on  Time  Horizons  and  Technology 
Investments;  and  the  Competitiveness  Policy  Council's  Subcouncil 
on  Corporate  Governance  and  Financial  Markets. 

PRELIMINARY  AGENDA 

Although  American  corporations  are  increasingly  owned  by 
large  institutional  investors  with  long  term  fiduciary 
obligations,  such  investors  have  tended  not  to  act  as  long  term 
owners  of  the  companies  in  their  portfolios.   Rather  than  nurture 
their  investments  over  long  periods  by  seeking  a  voice  in  the 
oversight  of  management  by  boards  of  directors,  they  have 
preferred  to  buy  and  sell  their  stakes,  often  on  the  basis  of 
near  term  developments.  Alternatively,  they  have  chosen  to 
invest  in  index  funds  which  facilitate  more  stable  holdings  but 
provide  little  incentive  for  investors  to  take  an  active  interest 
in  the  individual  performance  of  the  companies  in  their 
portfolios.   Short  holding  periods  and  passive  oversight  may 
affect  productivity  growth  and  job  creation  by  contributing  to 
underinvestment  in  some  industries  and  overinvestment  in  others. 


74 


One  impediment  to  long  term  ownership  behavior  by 
institutional  investors  is  a  legal  framework  which  provides 
inadequate  financial  incentives  for  investors  to  choose  to  add 
value  to  their  portfolios  by  monitoring  management  through  the 
board.   Another  is  a  lack  of  confidence  in  the  investment 
priorities  of  corporate  managers.   In  relation  to  their  Japanese 
and  German  counterparts,  American  managers  have  been 
characterized  as  being  more  sensitive  to  current  stock  price  than 
to  long  term  corporate  value.   Such  management  tendencies  have 
been  attributed  in  part  to  accounting  and  financial  control 
systems  which  place  heavy  emphasis  on  immediately  quantifiable 
criteria  at  the  expense  of  less  tangible  assets  which  have  at 
least  as  important  a  bearing  on  future  business  prospects. 

The  Subcouncil  will  address  these  issues  by  attempting  to 
develop  concrete  proposals  in  six  areas: 

1)  Creating  incentives  for  long-term  equity  holdings  and 
significantly  reducing  the  debt  bias  of  the  tax  code 

Perhaps  the  single  most  important  step  which  could  be  taken 
to  foster  long  term  ownership  would  be  to  create  financial 
incentives  which  reward  such  behavior.   If  the  double  taxation  of 
equity  were  signif icemtly  reduced  and  long  term  equity  investment 
incentives  were  created  for  taxable  and  tax-exempt  investments, 
pressures  from  owners  would  begin  to  change  the  behavior  of 
institutional  agents.   Owners  would  favor  agents  who  delivered  a 
greater  proportion  of  income  in  the  form  of  long  term  equity 
gains,  and  penalize  those  who  realized  only  short  term  gains  from 
frequent  trading.   Institutional  agents  would  be  more  likely  to 
modify  their  monitoring  and  valuation  approaches  in  order  to  find 
companies  with  attractive  prospects  several  years  in  the  future 
and  exercise  close  oversight  of  management  to  ensure  that  such 
prospects  are  fulfilled. 

2)  Encouraging  closer  monitoring  of  management  by  institutional 
investors 

Recently,  a  number  of  institutional  investors  have  begun  to 
engage  more  actively  in  the  monitoring  and  oversight  of 
management  through  the  proxy  process  and  the  board  of  directors. 
These  developments  have  been  facilitated  by  recent  SEC 
regulations  designed  to  ease  shareholder  communications  in 
certain  circvimstances.  However,  much  of  this  activism  has  not 
encouraged  a  longer  horizon  but  accentuated  a  shorter  one. 
Certain  proxy  and  disclosure  rules  continue  to  deter  effective 
monitoring  by  institutional  investors.   Some  inhibit  the 
representation  of  significant  owners  and  stakeholders  on  the 
board  of  directors.   Such  rules  could  be  modified  in  order  to 
align  better  the  interestjof  owners,  agents  and  managers  while 
preserving  management's  ability  to  act  decisively  and  protecting 
against  undue  concentration  of  economic  power. 
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3)  Encouraoina  larger  holdings  in  individual  companies  by 
institutional  investors 

Many  pension  funds  hold  far  more  companies  in  their 
portfolios  than  financial  theory  suggests  is  necessary  to  reduce 
risk  through  diversification.   In  addition,  the  market  conditions 
which  inspired  current  restrictions  on  the  size  of  holdings  by 
investment  companies  have  changed  considerably  since  the  1920s. 
Certain  laws  and  regulations  discourage  institutional  investors 
from  holding  significant  stakes  and  committing  the  time  and 
resources  necessary  for  the  effective  monitoring  which  long  term, 
patient  investing  requires.   Among  these  are  diversification 
rules,  fiduciary  guidelines  and  statutory  restrictions  on 
significant  holdings  and  the  joint  ownership  of  debt  and  equity 
by  commercial  banks.   Some  of  these  rules  could  be  modified  in 
order  to  give  institutional  investors  greater  incentive  to  buy, 
hold  and  monitor  management  while  maintaining  adequate  safeguards 
against  conflicts  of  interest  and  undue  concentration  of  economic 
power. 

4)  Improving  information  available  for  assessing  long-term 
shareholder  value 

The  quality  of  information  used  to  allocate  capital 
throughout  the  system  has  a  strong  bearing  upon  investment 
choices.   In  order  to  foster  long  term  ownership,  new  accounting 
and  disclosure  conventions  which  provide  an  enhanced  picture  of 
long-term  shareholder  value  could  be  developed.   These  might 
include  new  guidelines  for  amortizing  versus  expensing  of 
investment  in  R  &  D,  new  market  development  and  other  forms.   As 
suggested  in  the  report  of  the  CPC's  Subcouncil  on  Corporate 
Governance  and  Financial  Markets,  both  investors  and  managers 
could  be  encouraged  to  supplement  strictly  quantitative  measures 
of  investment  and  performance  with  qualitative  assessments,  such 
as  the  quality  of  a  firm's  workforce  or  its  level  of 
technological  sophistication.   Disclosure  of  investments  in  such 
intangible  assets  could  be  expanded  in  order  to  improve  the 
information  available  for  investment  choices  and  help  offset  the 
biases  against  intangible  investments  which  are  often  critical  to 
a  company's  future  prospects.   In  addition,  institutions  and 
other  owners  who  have  held  a  significant  ownership  stake  for  a 
qualifying  period  might  be  provided  access  to  more  complete 
information  about  company  prospects  than  that  which  is  disclosed 
publicly,  provided  that  such  information  is  not  disclosed  to 
third  parties.   The  availability  of  such  information  should  be 
linked  to  holding  period  restrictions. 

5)  Encouraging  long  term  employee  and  management  ownership 

Employee  ownership  tends  to  align  employee  interests  with 
the  long-term  health  of  the  corporation.   Tax  rules  and  other 
regulations  should  facilitate  and  encourage  long  term  employee 
stock  ownership.   Rules  which  allow  low-cost  issuance  of  new 
shares  for  employee  ownership  could  be  made,  contingent  upon 
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holding  period  restrictions.   In  addition,  investments  by  pension 
funds  in  sponsoring  companies  could  be  encouraged.   Where  the 
pension  fund  is  a  significant  owner,  one  or  more  pension  fund 
representatives  who  are  independent  of  management  might  sit  on 
the  board.   Similarly,  long  term  management  ownership  could  be 
encouraged  through  modifications  in  the  tax  rules  relating  to 
unrestricted  stock  options.  The  use  of  unrestricted  stock 
options  and  employee  stock  purchase  plans  as  part  of  compensation 
fails  to  make  managers  true  owners.   To  qualify  for  tax  benefits, 
such  plans  should  also  be  restricted  in  terms  of  holding  period 
and  percentage  of  shares  sold  at  any  one  time. 

6)    Improving  small  business  access  to  debt  and  ecruitv  finance 

Small  and  medium  sized  firms  accoxint  for  much  of  the  net  job 
creation  in  the  United  States.  Yet  many  have  difficulty 
obtaining  financing  for  capital  investments  which  expand  capacity 
and  improve  productivity.   Studies  have  suggested  that  risk 
aversion  by  commercial  banks,  high  transactions  costs, 
illiquidity  of  credits  to  these  firms,  market  concentration  and 
inappropriate  regulations  inhibit  the  flow  of  debt  and  equity 
finance  to  this  segment.   The  problem  has  been  exacerbated  in 
recent  years  by  market  and  regulatory  developments  in  the  banking 
industry.   Small  business  access  to  debt  and  equity  finance  could 
be  enhanced  by  facilitating  bank  management  of  risk,  reducing 
transactions  costs  and  stimulating  activity  by  alternative 
financial  institutions  which  are  equipped  to  manage  credits  to 
smaller,  growing  firms  with  intangible  or  illiquid  assets. 

PROCESS 

The  Subcouncil  will  hold  its  initial  meeting  on  November  10, 
1993.  The  current  plan  is  to  solicit  memoranda  on  the  following 
five  topics  from  expert  members  and  advisors:   1)  Taxation;  2) 
Shareholder  Monitoring  (generic  proxy,  disclosure  and  board  cf 
directors  issues) ;  3)  Ownership  Restrictions  (rules  relating  to 
specific  classes  of  institutional  investors) ;  4)  Employee  and 
Management  Ownership;  and  5)  Financial  Information.   After 
discussion  of  these  memoranda  within  small  expert  groups,  the 
Siibcouncil  will  meet  to  consider  proposals  in  each  of  the  five 
areas.  A  paper  summarizing  the  discussion  within  each  expert 
group  along  with  all  of  the  background  memoranda  will  be 
distributed  prior  to  Subcouncil  meetings. 

With  respect  to  topic  #6,  Small  and  Medium  Sized  Firm  Access 
to  Capital,  the  Subcouncil  intends  initially  to  commission  and 
review  research  which  assesses  the  extent  of  debt  and  equity 
capital  access  problems  for  small  and  medium  sized  firms. 
Thereafter,  the  Subcouncil  may  consider  specific  policy  reforms 
under  procedures  similar  to  those  planned  for  topics  #1  through 
#5. 
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John  Barry 
Ltura  D'Andrea  Tyson 

"   WDUam  Graves  "^^   Honorable  Ronald  H.  Brovm 
Secratiary  of  Comnerce 

John  J.  Murphy  OS  Department  of  Commerce 

fwiniVResan  l^th  Street  and  Constitution  Avenue,  N.W. 

■^  Washington,  D.C.  20251 
Bruce  Scott 

_  Albert  Shanker  D®*"^  M^*  Secretary: 

All  inder Trowbridge       in  the  next  few  weeks,  you  will  be  making  decisions 

Edward  O.  Vetter  °"  ^^  and  multilateral  dual  use  export  control  policies 

—  that  will  have  great  impact  on  our  nation's 
LynniMmams  competitiveness.  As  in  prior  reports,  the 

Competitiveness  Policy  Cotuicil  zmd  its  Trade  Policy 
_  Subcovincil  strongly  urge  the  Administration  to  support 

fundamental  reform  in  policy-making  and  the  removal  of 
burdensome  export  controls  and  other  export 
disincentives . 

Here  are  highlights  of  ovir  concerns  on  three  major 
issues:  implementation  of  administrative  reforms;  the 

—  formation  of  COCOM's  successor,  a  multilateral  security 
export  control  arrangement;  and  new  export  control 
legislation  to  replace  the  Export  Administration  Act. 

_  Longer  summaries  of  the  Coiuicil's  views  are  attached. 

Administrative  reform.  Council  members  believe  it 
is  critical  to  implement  immediately  the  recommendations 
~  made  by  the  Trade  Promotion  Coordinating  Committee  on 

September  30,  1993.  We  wish  to  emphasize  our  support  of 
these  three  recommendations: 

1.   Elimination  as  soon  as  possible  of  all 

unilateral  obstacles  and  controls  for  dual  use 

—  products  hot  required  by  law  or  "overriding 

national  interests"; 

_  2.   Increased  centralization  of  export  control 

decision-making,  especially  in  routine 
licensing.  In  the  Commerce  Department; 

—  3.   The  movement  of  items  that  are  on  both  the  US 

Munitions  List  and  COCOM's  Industrial  List  to 
the  Commerce  Control  List. 


1726  M  Street,  N.W,  Suite  300.  Washineton,  DC  20036 
(202)  632-1307      FAX  (202)  632-1350 
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Formation  of  COCOM'S  successor.  The  terms  for  the  new 
multilateral  arrangement  will  have  a  long-term  impact  on 
competitiveness.  Our  special  concerns  are: 

1.  Allowing  each  government  to  make  its  own  export 
licensing  decisions  would  deny  the  United  States  the 
power  of  veto  over  undesirable  technology  transfers; 

2.  Maintaining  policies  our  allies  do  not  would  create 
additional  unilateral  obstacles  for  US  expoirters; 

3.  Failing  to  improve  quickly  the  export  licensing  process 
would  send  US  companies'  clients  to  countries  using 
streamlined  procedures. 

Export  control  legislation.  We  are  not  yet  endorsing  any  of 
the  bills  proposed,  but  we  urge  the  Administration  to  study 
industry-supported  provisions.  We  stress  the  need  to: 

1.  Reduce  unilateral  dual  use  controls  and  rely  on 
multilateral  enforcement  mechanisms.   The  distinction 
made  in  the  current  law  between  national  security 
controls  and  foreign  policy  controls,  with  different 
standards  that  apply  based  on  this  distinction,  is 
artificial  in  present,  and  reasonably  foreseeable, 
circumstances.  The  unique  bias  against  judicial  review 
of  agency  action  in  this  particular  regulatory  area 
deserves  reexeunination. 

2.  Retain  the  protection  of  contract  sanctity,  clear 
standards  for  imposing  new  controls,  annual  review  of 
foreign  policy  controls,  and  limitations  on  unilateral 
controls. 

US  export  competitiveness  is  very  much  on  the  line  as  the 
Clinton  Administration  determines  policies  on  internal  reforms,  a 
successor  to  COCOM,  and  new  legislation.  We  urge  your  continued 
focus  on  the  impact  of  policies  on  competitiveness  in  this  vital 
area.  When  the  TPCC  report  was  released,  President  Clinton 
emphasized  his  concern  with  the  proliferation  of  weapons  of  mass 
destruction  and  stressed  the  need  for  "effective  export  controls 
to  fight  that  kind  of  proliferation."  The  President  also  said, 
however,  that  "streeunlining  unnecessary  controls  will  make  the 
rest  of  the  system  more  responsive  and  efficient  in  combating 
proliferation. " 
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This  Administration  has  an  vmprecedented  opportunity  to  make 
the  export  control  system  more  responsive,  efficient,  and 
effective,  and  to  improve  greatly  our  industries'  eibility  to 
compete.   These  two  objectives  are  not  mutually  exclusive; 
indeed,  they  are  complementary.   The  Competitiveness  Policy 
Council  looks  forward  to  working  with  you  in  this  effort. 

Sincerely, 

C.    Filed  Bergsten 
Chairman 

Attachments 

1.  List  of  Members,  Competitiveness  Policy  Council 

2 .  Summary  of  Position  on  Export  Controls 
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THE  SECRETARY  OF  COMMERCE 

Washington.  O.C.  20230 


MAR  -3  1994 


Mr.  C.  Fred  Bergsten 

Chairman 

Competitiveness  Policy  Council 

1726  M  Street,  NW,  Suite  300 

Washington,  DC  20036 

Dear  Fred: 

Thank  you  for  your  recent  letter  expressing  the  Council's 
support  of  the  Administration's  efforts  to  bring  fundamental 
reform  to  the  U.S.  export  control  system.   I  appreciate  your 
continued  interest  and  comments  regarding  U.S.  export  issues. 
1  particularly  agree  with  your  position  that  it  is  imperative  for 
the  U.S.  Government  to  streeunline  the  export  control  process 
quickly  so  that  the  United  States  maintains  its  position  as  a 
reliable  supplier. 

The  Trade  Promotion  Coordinating  Committee's  September  30, 
1993  report  to  the  U.S.  Congress  contained  a  number  of  recom- 
mendations for  comprehensive  changes  to  reform  the  export  control 
process.   I  am  pleased  to  inform  you  that  we  have  implemented 
many  of  the  changes  delineated  there.   Specifically,  the  Commerce 
Department  has  completed  a  report  recommending  the  elimination  of 
many  current  unilateral  controls.   The  report  is  in  final 
interagency  clearance.   Commerce  has  also  taken  several  steps  to 
streamline  the  decision-making  process  for  export  controls. 
Consistent  with  the  TPCC  report,  we  have  reduced  the  processing 
time  for  review  of  individual  validated  licenses. 

In  a  related  area,  we  also  requested  and  received  additional 
delegations  of  authority  from  our  advisory  agencies,  thus 
reducing  the  number  of  items  that  require  interagency  referral. 
Commerce  has  also  completed  a  report  with  recommendations  for  the 
rationalization  of  the  commodity  jurisdiction  process.   That 
report  too  is  in  final  interagency  clearance. 

The  Council's  concerns  about  a  successor  regime  to  CoCom 
are  valid.   The  Administration  has  been  working  with  the  other 
CoCom  members  to  establish  a  mechanism  for  member  countries  to 
prevent  undesirable  technology  transfers.  Negotiations  are 
ongoing.   We  are  working  to  ensure  that  the  successor  organiza- 
tion will  meet  the  goal  of  preventing  such  transfers. 

The  Administration  is  pursuing  changes  to  the  export  control 
system  through  the  revision  of  the  Export  Administration  Act. 
Commerce  is  working  diligently  with  the  other  agencies  involved 
in  the  licensing  process  and  Congress  for  the  enactment  of 
legislation  that  will  ensure  additional  streamlining  and 
centralization  of  the  export  control  system.   The  proposed 
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legislation  contains  provisions  for  constant  review  and 
justification  of  unilateral  controls  and  retains  contract 
sanctity  provisions. 

I  appreciate  the  time  you  have  teOcen  to  express  your 
concerns  regarding  the  changing  export  control  environment. 
Advice  from  the  business  community  is  extremely  helpful  and  vital 
to  the  Administration's  goal  of  promoting  U.S.  exports  and 
increasing  the  competitiveness  of  American  industry.   I  hope  you 
will  continue  to  give  me  your  views  on  this  and  other  issues. 

Sincerely, 


Ronald  H.  Brown 
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THB  NEW  YORK  TIMES,  WEDNESDAY,  MARCH  17,  1993 


Wider  Investment  Tax  Credits  Urged 


By  STEVEN  GREENHOUSE 


tpecUl  10  The  New  York  Tlnws 

.  WASHINGTON.  March  16  -  A 
touncil  of  expens  that  Congress  and 
former  President  George  Bush  ap- 
pointed to  recommend  ways  of  in- 
creasing the  nation's  competitiveness 
balled  today  for  broader  investment 
lax  credits  than  President  Clinton 
{)roposed.  a  stepped-up  program  to 
epur  exports  and  revamping  the  na- 
tion's high  schools. 
1  In  a  report,  the  bipartisan  council 
^f  business,  labor  and  government 
officials  praised  President  Clinton's 
^onomic  package  but  said  stronger 
measures  were  needed  to  increase 
Investment. 

•   "7T)e  United  States  continues  to 
face   major   competitiveness   prob- 

Ems,"  the  Competitiveness  Policy 
juncil  said,  pointing  to  the  nation's 
huge  trade  deficit.  "The  problem  has 
been  developing  for  two  to  three  dec- 
fides.  It  cannot  be  solved  overnight." 
I  The  panel  called  for  a  permanent 


Investment  tax  credit  on  equipment, 
saying  the  President's  proposal  for  a 
temporary  two-year  creditdoes  not 
go  far  enough.  The  council  also  said 
that  the  tax  credit  on  research  and 
development  should  be  expanded  to 
Include  research  into  improving  the 
manufacturing  process. 
Big  Rise  Urged  in  Export  Credits 

Viewing  exports  as  a  way  to  create 
high-wage  jobs,  the  report  urged  the 
Administration  to  increase  export 
credits  to  $20  billion  a  year  to  help 
American  industry  compete  against 
foreign  rivals.  TTiat  would  be  an  in- 
crease from  $12  billion  at  present  and  ' 
would  involve  an  annual  outlay  of 
about  $1.2  billion  to  subsidize  interest 
rates.  France  spent  $1.99  for  every 
$1,000  in  nonfarm  wports  in  1990,  the 
report  said,  while  the  United  States 
spent  59  cents. 

"The  United  States  really  lags  be- 
hind in  export  finance."  said  C.  Fred 
Bergsten.  chairman  of  the  council 
and  president  of  the  Institute  for  In- 
ternational Economics,  a  Washington 


research  group.  The  council  also  In- 
cludes Rand  V.  Araskog,  chairmaii  of 
ITT;  John  J.  Murphy,  chairman  of 
Dresser  Industries;  Edward  V.  Re- 
gan, a  Republican  who  is  Comptroller 
of  New  York  State;  Albert  Shanker, 
president  of  the  American  Federa- 
tion of  Teachers,  and  Lynn  R.  Wil- 
liams, president  of  tlte  United  Steel- 
workers  of  America. 

Giving  low  marks  to  the  American 
education  system,  the  council  recom- 
mended developing  nationwide  per- 
formance standards,  a  uniform  na- 
tionwide high  school  transcript  and 
increasing  the  importance  of  school 
records  for  colleges  and  employme.n. 
The  council  complained  that  high 
school  students  had  little  incentive  to 
do  well  because  emi>loyers  paid  scent 
attention  to  how  well  they  did  in 
school. 

Student  Performance  Lags 

"Our  high  school  students  perform 
far  worse  than  their  counterparts 
abroad,"  the  report  said.  "Twenty 
percent  of  our  adults  are  functionally 
illiterate.  A  country  cannot  compete 
effectively  unless  its  human  re- 
sources are  world  class,  and  ours  are 
falling  toward  the  bottom  of  tiie 
league." 

Concurring  with  President  Clinton, 
the  report  said  the  Government 
should  do  far  more  to  help  high  school 
graduates  who  do  not  go  on  to  college 
make  the  difficult  transition  to  their 
first  job.  "The  Government  provides 
no  help  when  they  need  it  most,"  the 
council  said. 

The  repon  said  the  Govemmerit 
should  provide  financial  rewards  ^.o 
schools  and  districts  that  achieve 
high  standards.  It  also  said  aid  :o 
colleges  should  be  linked  to  raising 
their  admission  standards. 

Among  the  competitiveness  prob- 
lems the  council  cited  were  that  the 
United  States  devoted  a  far  lower 
percentage  of  its  overall  output  to 
investment  than  did  Japan  ana  Ger- 
many, spent  a  far  higher  percentage 
of  its  output  on  health  care  than  other 
nations,  and  devoted  just  one-fifth  as 
much  of  its  gross  domestic  product  on 
training  workers  as  did  other  indus- 
trial nations. 
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Competitiveness 
Council  Supports 
Bigger  Tax  Breaks 


By  Bob  Davis 

SmfJ  Keporter  of  Thk  Wau.  Stukkt  Joumnai. 

WASHINGTON  -  A  competttiveness 
commission  set  up  by  Congress  urged  tbe 
Clinton  administration  to  provide  bigger 
tax  breaks  for  investments  in  manufactur- 
ing and  research  than  it  has  proposed. 

The  Competitiveness  Pirilcy  Council's 
rapwt  generally  endorsed  President  CUn 
ton's  an>roach  to  investment  spending  but 
iffged  the  administration  to  do  more.  FOr 
Instance,  Mr.  Qinton  has  proposed  for 
large  companies  a  two-year  7%  tax  credit 
on  investments  in  new  plant  and  equip- 
ment Fred  Bergsten.  chairman  of  the 
panel,  said  the  credit  should  be  20%  for  two 
years  and  10%  after  that. 

The  panel  also  urged  that  the  lapsed 
research-and-development  tax  credit, 
which  Mr.  Clinton  wants  to  renew  and 
make  permanent,  be  expanded  to  Include 
certain  funds  qwnt  to  conunerdalize  prod- 
ucts. The  R&D  tax  credit  currently  coveh 
■pending  on  product  development  In  addi- 
tion, the  panel  recommended  a  2S%  tax 
credit  for  oonqiany  spending  oo  ventures 
Witt)  universities  and  a  10%  tax  credit  for 
the  first  two  years  of  q)ending  on  industry 
RM)  consortia. 

Many  companies  don't  join  consortia 
for  fear  that  the  cooperative  ventures 
might  vMate  antitrust  law,  Mr.  Bergsten 
Mid.  The  additkma]  credit  should  encour- 
age them  to  take  the  plunge,  he  argued. 

Overall,  the  council  recommended  that 
the  U.S.  adopt  a  goal  of  increulng  produc- 
tivity 2%  a  year,  which  is  about  three  times 
what  ttie  U^  averaged  between  1973  and 
IMl.  List  year.  U.S.  business  boosted  its 


productivity  2.8%.  the  biggest  increase  in 
20  years.  If  a  2%  growth  in  productivity  is  to 
be  sustained,  the  report  said,  tlie  U.S. 
ecMwmy  must  grow  at  least  3%  to  3  J% 
annually,  to  take  account  of  the  growth  in 
the  work  force  -  estimated  at  1%  to  1.5%  a 
year. 

To  reach  those  levels,  the  panel  said  the 
U.S.  must  invest  an  additional  S60  billion 
over  the  next  few  years,  which  is  several 
times  higher  than  Mr.  CUnton's  plans.  But 
at  the  same  time,  the  panel  wants  to 
eliminate  the  federal  budget  deficit  en- 
tirely in  eight  years  -  even  though  all  the 
additional  ^tending  would  increase  the 
deficit 

The  U-member  commissira  didn't 
come  up  with  any  detailed  budget  plan, 
which  would  include  tax  increases.  "We 
were.,  .in  all  candor  finding  it  difficult  to 
reconcile  strongly  divergent  views,"  the 
report  said.  So  the  panel  punted,  saying  it 
"decided  to  put  our  personal  differences 
aside"  and  support  the  "basic  thrust"  of 
Mr.  Clinton's  jian,  which  also  doesn't 
diminate  the  deficit. 
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US  Competitiveness  Report 
Backs  CUnton  on  Economy 


By  JOHN  MAQQS 


WASHINGTON  -  A  govenmait- 
tpoMoreri  advisory  committee  Tne>- 
dty  proposed  ■  VS.  competitivenen 
ttrateg;  tliat  strongly  snpports 
President  Clinton's  economic  pro- 
fnun  but  deviates  from  it  on  tajt 
credits  and  export  promotioiL 

The  report,  in  the  works  for  the 
better  part  of  a  year,  was  prepared 
by  many  policy  experts  who  helped 

fit  togetner  the  Ginton  plan.  C. 
red  Bergsten,  council  chairman, 
said  that  members  had  been  in  regu- 
lar coouct  with  senior  Clinton  ad- 
visers in  drafting  the  report 

In  Mr.  Clinton's  phrase,  the  stady 
caUs  for  government  to  *invcit  in 
America*  through  spending  oo  work- 
er retraining,  a  shift  in  research 
funding,  more  money  for  transporta- 
tioD  infrastructure  and  natiooal  edit- 
catioo  reform. 

It  also  calls  for  a  new  trade  pro- 
motion strategy  that  focuses  oo  fi- 
nancing exports  and  removing 
export  controls  rather  than  fordng 


open  martete  with  the  threat  at  VS. 
retaliatioa 

The  council  was  created  by  Coo- 
grev  in  1988  and  contains  U  menk- 
bers  appointed  by  the  president  and 
Coogress  from  four  fleldc  business, 
labor,  goverameot  and  public  Inter- 
flit  groopa. 

lU  report  recommends  the  Unit- 
ad  SUtes  adopt  the  goal  of  raising 
prodacUvity  growth  from  the  aver- 
age of  0.7%  a  year  that  has  pre- 
vailed since  U73  to  t%  a  year.  To 
create  jobs  and  raise  wages,  it  also 
recommended  a  goal  o?  boosting 
economic  growth  between  S%  and 
tJi%  a  year,  vf  from  an  average  of 
ia  the  last  four  years. 

In  the  near  term,  the  moat  impor- 
tant part  of  the  report  could  be  iU 
cndonement  of  the  four-year  Clin- 
ton economic  plan,  which  the  cooncil 
eatimates  will  boost  U.S.  growth  to 
li%  to  S%  a  year.  It  recommends  a 
commitment  to  another  four  years 
of  budget  catting  and  suggests 
looking  at  reductions  In  non-means- 
tested  entitlement  progranu.  The 


anthon  also  recommend  use  of  a 
Dew  value-added  or  coosumptioD  tax 
to  help  eliminate  the  deficit  by  1000. 

On  Ux  credits,  the  coodcU  would 
deviate  from  the  Clinton  plan  by 
offering  permanent,  rather  than 
temporary,  tax  crediU  for  investing 
in  new  equipment  and  improving 
manufacturing  technology.  It  would 
also  shorten  the  depreciaUoo  life  of 
equipment 

The  council  would  increase  ex- 
port credit  funding  and  export  prtr- 
motjoc,  instead  of  cutting  thoe  ai 
the  presideat  has  proposed.  It  alsc 
wottid  eliminate  export  cootrob  that 
block  biUioos  of  doUzrs  a  year  in 
foreign  sales  and  it  urged  a  cheaper 
dollar  to  boost  exports  by  restoring 
exchange  rate  guidelines  is  place  in 
lar  and  IMS. 

F1n«Uy,  the  cooncil  pushed  for 
education  reforms.  Including  a 
standardised  high  school  transcript, 
higher  college  admUsion  standards 
and  incentives  for  teachers  and 
schools  to  improve  performance. 
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HobartRowen 

Throwing 
Away 
$30  Billion 

No  need  for  an 
investment  tax  credit. 

Lei't  hive  •  ihow  ol  hinds.  I  tii^ 
to  1  group  ol  25  cofnpiny  helds  last 
wMk,  if  you  think  Bill  Clinton's  pro- 
peaed  7  percent  tlK  credit  will  stimu* 
Ute  your  investments.  Not  a  hind 
wart  up. 

1  never  make  in  investment  deci> 
iion  based  en  the  investment  tix. 
anht — but  sure,  if  they  are  going  to 
give  me  the  money,  I'm  going  to  take 
itr  a  president  of  a  raw  materials 
coopaoy  explained.  All  nodded  agree* 
lBeilt~-no  exceptions. 

Yet  if  Chnion  has  his  way,  Ccn- 
gieis  will  vote  to  revive  the  discred- 
ited 7  percent  investment  tax  credit 
lor  big  business  in  an  "incrementaT 
fotia,  a  key  part  of  hia  short-term 
BSjniha  initiaUve:  It's  to  be  used  only 
when  a  company  invests  nwre  than  it 
did  n  aome  base  period  to  be  de- 
fined— and  It's  for  two  years  only. 

Hie  proposal  was  designed  as  tem- 
porary to  meet  budget  constraints. 
And  the  "incrementar  featu*j  was 
buih  in  to  meet  the  charge  that  in- 
vestment tax  credits  offer  a  bonana 
to  buajnesses  for  expenditures  they 
would  have  made  anyway. 

Together  with  Clinton's  propoeal 
for  a  permanent  credit  for  sniall  bus>- 
nea,  the  taxpayers  will  pick  up  a  $30 
billion  bill  over  the  next  five  years  for 
tha  new  venture  into  the  investment 
credit  approach,  which  over  a  24-year 
penod  has  been  tried,  expanded,  su*- 
peaded.  revived,  repealed,  re-enact- 
ed, reduced  and  finall)'  abandoned — 
one  hoped  for  good— by  the  Tax  Re- 
iam  Act  of  1986. 

By  br,  it  would  account  for  a  hen^ 
share  0^  revenue  knses  that  woukl  be 
ipcurred  for  a  aenes  of  business  sod 
bgb-incxinK  taxpayer  breaks  pn>- 
poaed  by  Clinton. 

TV  operative  question  ii:  Does  an 
iprvestment  tax  credit  work?  Doca. 
adding  the  "incremenlar  feature  cure 
any  of  Its  defects? 

Abaohitely  not.  says  Mortuner  Ca- 
ptB,  John  F.  Kennedy's  Iniemal  Rev- 
eoue  CommissMiner  when  the  first  7 
percent  investment  tax  credit  was  ei\- 
acled  m  1962.  Echoing  the  views  e< 
the  CEOs  who  discussed  the  issue  with 
■le,  he  sad:  It's  just  throwing  swiy 
that  130  billion.  I  have  never  been 
iuM  eased  by  the  impact  that  the  ITC 
had  oo  business  dedston-naking.  Moat 
\tmui  ■iiiM  II 1  know  make  acquiaitioiia 
of  machinery  and  equipment  in  order 
tocakana  production,  not  to  ttceivt  a 
7  ptfcem  or  even  a  10  percent  invcai- 
■nl  tax  creAt. 

Tax  opnt  Rohcrt  S.  Mclntyi*  ^. 
OaSiM  <ar  Tax  -  ~ 

Sralag<rS  I 


The  danger  now  ia  that  Clintoa't 
prapoaal  for  a  temporary  credit,  billad 
as  s  boost  to  ahiggish  recovery,  will , 
be  a  fool  in  the  door  to  a  new, 
permanent  giveaway.  Such  a  revival, 
on  an  even  grander  scale  than  the  old 
7  percent  credit,  is  precisely  what 
was  recommended  Tuesday  by  the 
Competitiveness  Policy  Council,  a  pri- 
vate nonpartisan  commission  chaired 
by  C.  Fred  Bergsten. 

The  Bergsten  tax  proposal,  part  «f 
a  broader  bhiephnl  on  how  lo  pursue 
economic  recovery,  contends  that  a 
huge  credit.  15  to  20  percent  at  the 
•urt,  is  the  best  way  to  reduce  UK 
king-term  coat  el  cspiul  for  manufac- 
turers. 

But  it's  hard  to  counter  Caplin's  and  • 
Mclntyre's  claim  that  reinstilutioo  <rf 
tax  credits,  temporary  or  permanent, 
incremental  or  otherwise,  will  be  an 
inducement  for  game  playing  and  tax 
avoidance,'  as  Caplin  puu  iL 

Jane  Gravelle  at  the  Congressional 
Research  Service  of  the  Library  o< 
Congress  points  out  that  administra- 
tion of  an  ■incremenul"  credit  could 
be  a  nightmare.  She  asks  how  a  baae 
period  o  to  be  devised  lor  a  new  firm. 
And  what  happens  in  the  case  al 
ntergen,  splits  or  partnerships?  Does 
the  lessee  or  the  lessor  get  the  credit? 
So  how  did  Bill  Clinton  get  hooked 
on  a  ux  break  of  dubious  value? 
During  the  campaign,  CImton  was 
kiokmg  for  s  device  that  would  hold 
aome  promise  of  a  shot  in  the  arm  Iqr : 
the  economy  and  that  could  also  be 
touted  as  a  "pro-business*  offset  to  bis 
■aosk-the-rich'  39.6  percent  margmal 
tax  rate  m  the  upper  brackeu. 

He  appears  to  have  been  strongly 
influenced  by  a  recent  study  produced 
by  Lawrence  Summers,  now  his  im- 
dersecretary  of  the  Treasury  designate 
(v  intemational  affavs.  csnchidiag 
that  investment  in  new  equipment  ». 
the  key  to  productivity  growth  and  th«t 
the  credit  >  an  effective  way  to  stimu- 
late such  investment.  That  reversed  a. 
fmfhir*^  Summers  had  come  to  in  a 
H7»  study,  based  on  14  prior  yean 
taperiente  with  the  credit. 

Summers's  new  study  rebed  heavi- 
ly on  a  correlation  betvrcen  high  eco- 
nomic growth  rates  and  investmeiK 
tax  crcdita  in  a  half-dosen  foreign 
countries.  But  Gravelle  challenges 
the  relevance  of  that  experience  to . 
the  VS.  economy. 

TV  bottom  hne:  The  investment 
tax  credit  has  been,  st  best,  s  margin- 
al influence  for  economic  growth  m 
Ihs  country.  The  allure  o(  the  credit 
niat  affect  some  business  investmeni 
daooions.  judging  by  the  effort  lobby 
■u  make  to  revive  It.  But  the  taxpay- . 
en' cost  for  any  small  benefit  ia  much 
too  high.  Bag  it! 


vtel  diidrw  mttMoy  done  or  omnM* 
lad  lodo....  k  (act,  big  tuMiaii  haa 
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Second 
bite  urged 
at  budget 
deficit 


By  Q*oro«  Qrahwn 
Ml  wssMnQlon 

PRESIDENT  BUI  Clinton  U 
being  urged  to  plan  a  aecond 
attack  on  the  budget  deficit 
after  his  current  four-year 
reduction  plan,  in  an  attempt 
to  reatore  competitiveness. 

The  Competitiveness  Policy 
Council,  set  up  by  Congress  in 
1990,  yesterday  called  for  elimi- 
nation of  the  federal  budget 
deficit  by  the  year  3000  -  or, 
even  better,  creation  of  a  bud- 
get surplus  -  as  an  essential 
step  towards  freeing  enough 
savings  to  finance  an  ezpan- 
don  in  US  investment 

Mr  Fred  Bergsten,  dliector  of 
the  Washington-based  Instttute 
for  International  Economics 
and  the  council's  chairman, 
welcomed  Mr  Clinton's  eco- 
nomic programme  as  a  first 
bite  at  die  problem;  Indeed,  the 
Ointon  plan  draws  in  several 
areas  on  the  council's  worlc. 
"Vlt  are  saying  he  should  have 
in  mind  that  the  first  four-year 
tranche  may  not  be  enough." 

In  its  second  annual  report, 
presented  to  Congress  yerter- 
day,  the  council,  which  groups 
leaders  from  business,  labour, 
government  and  academla, 
calls  for  a  central  national  goal 
of  nearly  tripling  productivity 
growth,  to  at  least  2  per  cent  a 
year,  by  the  end  of  the  century. 

Tltat  would  require  "increas- 
ing national  investment  by  at 
least  4^  per  cent  ol  GDP,  or 
about  tsoobn  annually  at  cur- 
rent prkes."  the  report  says, 
adding  that  "most  of  the 
expansion  must  come  ttom  the 
private  sector." 

If  this  is  to  be  financed  inter- 
nally. Instead  of  by  continuing-, 
to  depend  oo  foreign  capital, 
the  council  argues,  the 
national  savings  rate  will  have 
to  rise  by  S-7  per  cent 

"llwae  are  ambitious  goals, 
bat  we  think  they  are  doable." 
Mr  Bergsten  said. 

As  some  of  the  poUdes  advo- 
cated by  the  council  would 
involve  increased  spending,  the 
report  Usts  optkms  for  a  future 
round  of  spending  cuts  and  tax 
increases. 

•  The  m  current  account  def- 
icit climbed  back  to  t62.4bn 
last  year,  with  an  Improved 
aarplns  on  services  partially 
(rffselling  a  widening  merchan- 
dise trade  deficit  and  dedlnlng 
laeome  from  overseas  invest- 
ments. 
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^t  tPasliington  post 

AN    INDEPENDENT    NEWSPAPER 


How  Fast  to  Cut  Deficits? 


IDEALLY,  HOW  br  8hauld  the  budget  deSdt  be 
cut— lod  bow  fast'  President  Omtoa  propoaes  to 
bring  it  down  by  a  little  less  tian  half  over  the  next 
!faur  yean.  Ifis  eocDomists  warn  that  a  too-ttfii  drop 
B  federal  ^lending  might  push  the  economy  back  into 
-Boeasiaa  For  them,  that's  the  bniting  fKtor. 
.~  ■' But  the  emergence  of  a  president  prepared  to  deal 
'ifriously  irith  deficits  has  changed  the  dimate  in 
\iitikjti  dm  debate  is  going  forward.  Suddenly,  quite  a 
°,li^  oif  people  are  caOmg  ^  more  speed.  One  straw  in 
fliis  rising  wind  is  the  advice  last  week  from  the 
Competitiveness  Pobcy  Coindl  (not  to  be  confused 
wth  the  similarly  named  operation,  now  defimct,  run 
by  fanner  vkx  president  Dan  Quayle).  This  one  is  a 
cteaic  Washington  study  commission,  bipartisan, 
ifith  representation  from  business,  labor  and  so 
iocth,  appointed  a  couple  ol  years  ago  by  President 
Bush  and  both  parties'  congressional  leaders  to 
«9amine  the  reasons  why  the  American  economy  in 
many  areas  seems  to  be  blling  behind  its  competi- 
tors abroad.  One  conspicuous  reason  is  that  the 
federal  deficit  has  been  soaking  up  roost  of  the 
private  capital  that  otherwise  wouU  be  invested  in 
economic  devek>pment  This  council  urges  Mr.  Clin- 
ton to  step  up  the  pace  in  deficit  reductkxi  and  aim 
Opt  only  for  a  balanced  budget  but  for  a  significant 
iurphis  by  the  end  of  the  deode. 


Tbaf  s  the  only  way  to  produce  the  nvestment 
capital  necessary  to  make  the  economy  more  pro- 
ductive and  get  incomes  rising  again.  The  two  risks 
are  set  against  each  other — tfie  risk  o^  receaskn  if 
deficit-cutting  goes  too  fast,  and  the  risk  of  ddayed 
productivity  gains  if  it's  too  ak>w. 

Investing  for  higher  productivity  means  more 
than  buying  new  machinery.  This  council  talks  a 
k>t,  and  persuasively,  about  the  urgent  need  to 
remedy  the  kiw  levels  of  skills  in  the  work  force. 
Americans  sometimes  say  that  job  training  doesn't 
work.  One  reply  is  that  this  country  doesn't  try 
very  hard.  It  spends  most  of  its  educatkxi  and 
training  money  on  the  half  of  each  high  school  class 
that's  going  to  college,  and  the  college  graduates 
perform  weD  by  world  standards.  But  other  indus- 
trial countries  spend  four  or  five  times  as  much  as 
this  one  on  the  kids  who  aren't  going  to  college. 
That's  true  of  private  money  as  weD  as  pubUc. 
Most  American  corporations  put  their  training 
efforts  mainly  into  their  managers  and  salespeople, 
not  their  pnxluction  workers. 

As  deficit  cuts  make  greater  investment  possi- 
ble, youngsters  who  don't  go  to  college  need  to  be 
among  the  first  targets  of  it  Economics  requires  it, 
as  weU  as  equity. 
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A  new  boost  for 
competitiveness 

"TS  you  wast  to  UIl  any  Idea  In  the 
world,"  Inventor  Charles  Kettering 
once  observed,  "get  a  committee 
working  on  11" 

Yet  remarkably,  a  politically  bipar- 
tisan committee  of  business,  labor 
and  government  leaders  has  man- 
aged to  advance,  not  to  kill,  the  cause 
of  VS.  economic  competitiveness. 

A  year  ago.  the  Competitiveness 
Policy  Council  issued  its  first  report 
—  a  clear,  concise  description  of 
America's  competitive  sboncomlngs 
and  the  scary  implications  of  those 
shortcomings:  a  long,  gradual  slide 
in  the  American  standard  of  living. 

Competitiveness,  as  the  council 
»es  It,  is  being  able  to  produce  goods 
and  services  that  hold  their  own  on 
global  markets  while  also  providing 
a  rising  and  sustainable  standard  of 
living  for  Americans.  Thus,  If  VS. 
companies  can  compete  only  by  cut- 
ting workers'  wages,  they're  not  com- 
petitive In  the  broader  sense. 

The  first  repori  helped  to  make 
competitiveness  an  issue  in  presiden- 
tial politics. 

Now  the  council  (not  (o  be  con- 
fnsed  with  the  defunct  White  House 
Competitiveness  Council  headed  by 
former  Vice  President  Dan  Quayle) 
has  Issued  its  second  report,  with 
recommendations  for  policy  changes 
needed  to  make  the  VS  economy 
more  productive.  The  report  Is  very 
much  worth  reading,  even  U  yon 
dont  boy  all  its  conclusions. 

Some  council  recommendations, 
such  as  Increasing  job-training  pro- 
grams and  reducing  federal  budget 
deficits,  are  In  President  Clinton's 
proposals.  Some  council  members 
dont  like  Clinton's  deficlKutting 
plan  because  It  relies  so  heavily  on 
tax  increases.  Yet  the  council  said  It 
sopported  "the  basic  thrust  of  IClln- 
ton'sl  program.'' 

Clinton  has  asked  to  meet  with  tbe 
coondl,  and  they  may  get  together 
this  weiek,  said  Uowa.'d  Rosen,  the 
groop's  executive  director. 

m  not  surprising  Clinton  seems 
comfortable  with  the  cooocil's  work. 
Some  of  its  recommendations  have 
wUe,  btpanisan  support  Also,  the 
coondl  and  its  subgroups  bad  a 
heavy  sprinkling  ef  CUntonlstas  (In- 
cluding Laura  D' Andrea  Tyson,  chief 
economic  advlKf  to  CUnton,  and  Ira 
Uagtzlner,  the  Wblte  House  adviser 
on  bealtbcare  refom). 


The  council  also  dearly  agrees 
with  Clinton  that  loisaei-Nre  is  pay 
se  and  that  government  should  ac- 
tively shape  the  natioo's  ecooomic 
and  industrial  future. 

Yet  the  council  foaod  notable 
shortcoming  In  CUntoo's  fnposals 
so  far.  Among  them: 

BwlMS*  bnrcstatat  The  Presi- 
dent hasnt  gone  far  enongb  in  pro- 
viding incentives  for  in»esaaent  by 
business  In  new  equipment,  techno- 
logical research  and  prodnci  devel- 
opment, the  conndl  contends. 
The  coondl  would  extend  to  oO 
"-Easinesses  a  permanenl  tax  credit 
for  investment  in  new  equipment 
The  conndl  prefers  a  larger  credit 
^h.n  Clintoa  iMupoaeil  Clicton 
would  give  investment  tax  credits  to 
all  businesses  for  pta  too  jais, 
leaving  the  credit  in  place  penaa- 
nently  only  for  tiny  coBpanies. 

The  conndl  recommends  making 
permanent  an  expaiwVJ  tax  credit 
for  research  and  devetovoent  The 
credit  should  be  allowed  for  bosiness 
spending  on  process  Improwments 
—  such  as  mannfactaring  Innors- 
Uons  —  and  not,  as  now,  only  for  pre- 
prodnction  R&D.  A  credit  also  should 
be  given  for  corporate  spending  on 
university  research. 

Expartt.  OlBtoo  basnl  tancd  an 
export  policy,  hot  the  co«n>dl  s^s 
that  boofflpg  exports  is  *ttal  to  creat- 
ing high-wage  jobs.  It  arjei  Clinton 
to  work  with  key  trading  partners  to 
adopt  a  global  strategy  for  economic 
growth,  Indudlng  an  eflort  to  ttaW- 
Uie  currency  exchange  raWL 

Tbt  ISO  or  so  federal  programs  for 
promoting  exports  sboald  be  coBsoU- 
dated  Into  a  oAerent  luaUfy.  tbe 
connefl  nld,  and  Sjiendlng  aa  expel 
prranotloo  and  Tinaace  shoald  be 
doaMed,  to  about  »  baUon  a  year. 

Controls  on  U.S.  exports,  many  of 
which  were  insdnied  daring  the 
Cold  War,  ritooU  be  sharply  cat- 
tailed  or  eliminated. 

CdacfUML  aintoo  needs  to  support 
a  national  edncatiaa  tfntegy  that 
vonld  set  standards  (or  pabUc  edoca- 
ttoo.  aaes*  the  pertorBaacc  of  stn- 
dents  and  reward  Madenis  and 
school  diaalcts  acrordlng  to  their 
performance.  Teacben  and  schools 
iboald  be  held  accoantable  for  r«- 
mln,  and  poor  distrtds  aboald  get 


■  Order  "A  CompalittMneta 
Strategy  lor  America'  tarn  tm 
Convetiiiveness  Polcy  Council. 
11  DuPont  arde  NW.  Si*e  esq 
Washington,  O.C  20036.  or  lax 
a  raquas*  to  2Q2-32fr«3t2. 
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Network  Expansion 
Urged  By  Panel 

BY  GENE  KOPROWSKI 

*  '"hite  House  advisory  panel's  report  says  the 
U.S.  should  "expand"  the  networking  and  communi- 
cations components  of  the  High  Performance  Com- 
puting and  Communications  Initiative  as  a  way  of  sti- 
mulating sales  of  certain  strategic  technologies. 

The  Competitiveness  Policy  Council,  a  federally 
created  advisory  board,  released  the  study  late  last 
week.  Although  President  Clinton  called  for  the  aboli- 
tion of  the  CPC  in  his  economic  manifesto,  the  body's 
work  is  expected  to  influence  his  administration's 
technology  policy. 

"We  hed  our  recommendations  in  place  pretty 
much  before  the  election,"  David  Cheney,  staff  direc- 
tor of  the  CPC's  critical  technologies  subcommittee, 
said  in  a  telephone  interview.  "The  administration  had 
advance  copies  of  the  document.  And  I've  heard  from 
talking  to  people  that  this  is  very  consistent  with  what 
they're  doing." 

The  subcommittee  was  chaired  by  Eric  Bloch,  for- 
mer director  of  the  Notional  Science  Foundation. 
Senior  officiels  of  the  Clinton  administration,  including 
chief  economic  adviser  Laura  Tyson,  received  drafts 
of  the  report  during  the  presidential  transition,  Cheney 
said. 

According  to  the  study,  the  government  can  help 
solve  e  central  problem  of  the  U.S.  economy:  the  fail- 
ure of  the  private  sector  to  commercialize  technology. 
The  CPC  says  that  technical  risk  can  be  reduced  by 
federal  support  of  research,  development  and  testing 
or  demonstration  of  new  technologies.  Joint  govern- 
ment-industry projects  can  accomplish  that  aim,  the 
report  states. 

"Possible  joint  projects  include  expanded  commun- 
ications and  networking  within  the  High  Performance 
Computing  and  Communications  Initiative,"  says  the 
CPC. 

The  report  also  recommends  that  federal  agencies. 


■uch  as  the  Advanced  Research  Projects  Agency,  be 
allowed  to  take  equity  positions  in  companies  whose 
technologies  they  funded  at  the  research  phase. 

"It's  taking  R&D  funding  a  little  further  down- 
stream," aaid  Cheney.  "It's  not  likely  to  help  IBM.  But 
smaller  companies  may  be  able  to  get  a  certain 
amount  of  money  and  no  longer  have  to  be  bought 
ought  by  the  Japanese." 

The  CPC  had  earlier  considered  developing  a  tech- 
nology bank.  It  dropped  the  idea  as  too  controversial. 

"We  don't  want  to  aubaidize  things  that  the  market 
supports,"  aaid  Cheney.  'This  (the  equity  investment 
proposal)  is  a  modest  first  step.  We  can«ee  if  it  works 
and  build  on  it." 

The  study  also  includes  the  following  recom- 
mendations: 

•  Stimulate  R&D  through  tax  credits  granted  to  in- 
dustrisl-academic  consortia; 

•  Shift  funds  from  defense  production  and  R&D  to 
civilian  R&D; 

•  Give  the  private  sector  input  into  federal  agency 
priority  setting,  especially  at  NASA  and  the  Depart- 
ment of  Energy; 

•  Modify  procurement  regulations  and  give  priority 
to  products  with  commercial  specificetions; 

•  Base  government  procurement  on  performance 
standards; 

•  Allow  federal  agencies  to  procure  leading-edge 
technologies; 

•  Create  an  additional  phase  of  the  Small  Business 
Innovative  Research  Program; 

•  Increase  federal  support  for  industry-relevant 
R&D  facilities;  and 

•  Reorganize  the  WhKe  House  and  Congress  for 
technological  policy  setting. 

Cheney  said  that  the  ideas  in  the  report  "went 
through  a  tough  filter  and  ought  to  be  implementa- 
ble."  Indeed,  the  panel  was  bipartisan,  including  Re- 
publicans such  as  Rep.  Sherwood  Boehlert,  R-N.Y., 
end  Eugene  Wong,  formerly  of  the  Office  of  Science 
and  Technology  Policy.  Democrats  such  as  Rep.  Rick 
Boucher  (D-Va.)  and  Howard  Samuel  of  the  AFL- 
CIO  participated  in  the  creation  of  the  panel's  report. 

According  to  Cheney,  the  CPC  has  funding  that  will 
last  through  this  fiscal  year,  and  officials  from  the 
group  will  be  lobbying  for  their  ideas. 
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''Panel  Calls  for  Education,  Irtvmmtmmnt   Overhaul  to  Boo»t  Economy  < 
^By  MORTIN  CRUTSINGER= 
■^PP  Economics  Writer" 

WftSHINGTON  <ftP)  -  A  federal  coaaaiBsion  that  studied  ways  to 
boost  the  nation's  economic  fortunes  called  today  for  an  overhaul 
of  the  U.S.  education  system  and  increases  in  long-term  investment 
and  the  savings  rate. 

The  y^pttipet  it  iveness  Policy  Council  advocated  rigorous 
performance  standards  for  schools  and  students,  including  creation 
of  a  uniform  high  school  transcript  to  encourage  employers  to 
review  job  applicants*  academic  perforwance.  It  also  said  colleges 
should  gradually  increase  their  admissions  standards. 

The  panel  of  six  Democrats  and  six  Republicans  generally  praised 
President  Clinton's  economic  progra«  as  a  good  first  step  but  said 
much  bolder  actions  were  needed. 

It  called  for  bigger  tax  breaks  for  businesses  to  boost  the 
country's  investment  rates.  It  said  the  president  also  needed  a 
program  that  would  not  only  cut  the  deficit  in  half  in  four  years, 
as  he  has  proposed,  but  would  eliMinate  it  altogether  in  eight 
years. 

In  the  education  section,  the  council  said  there  was  an  urgent 
need  to  change  ''expectations  from  Minimum  competency  to  high 
achievement  both  for  college-bound  and  work-bound  students.'' 

The  council  acknowledged  that  proposals  to  create  a  uniform  high 
school  transcript  and  national  standards  for  schools  and  students 
were  controversial,  but  it  said  the  current  education  system  badly 
neeoed  reform. 

It  noted  that  America's  adult  illiteracy  rate  was  20  percent, 
compared  with  1  percent  for  Japan,  Mhile  U.S.  students  rank  below 
those  of  Canada,  South  Korea,  Spain  and  Taiwan  in  both  science  and 
math  proficiency. 

■'The  bottom  line  is  simple:  if  Me  want  a  higher  standard  of 
living,  we  will  have  to  earn  it  by  improving  the  education  and 
training  of  our  work  force,''  the  council  said. 

C.  Fred  Bergsten,  an  economist  and  chairman  of  the  council,  said 
there  was  wToegpread  agreement  that  high  school  students  have  no 
incentives  to  study  hard  because  college  admission  standards  are  so 
low  and  the  50  percent  of  students  who  do  not  go  on  to  college 
never  have  to  show  their  high  school  grades  to  prospective 
employers. 

''We  want  to  make  high  school  count,''  Bergsten  said.  "'We  need 
to  put  in  place  tough  standards  students  will  have  to  meet  to 
graduate  from  high  school.'' 

In  most  states,  the  minimum  competency  standards  put  for  high 
school  B''*duation  at  present  call  for  no  more  than  a  sixth  grade  to 
eighth  graoe  level  of  knowledge  and  skills,  Bergsten  said. 

fl  vigorous  effort  to  wipe  out  the  budget  deficit  is  needed  as 
the  only  sure  way  the  country  can  boost  its  national  savings  rate, 
wh»cn  now  is  less  than  half  of  Japan's  rate,  the  council  said. 

Bergsten  said  new  xaxes,  such  as  a  national  sales  tax,  and 
bigger  cut  in  government  benefit  programs  should  all  be  considered 
to  balance  the  budget. 

The  council  recommerKled  larger  business  investment  tax  breaks 
than  those  proooseci  by  Clinton.  Rather  than  a  temporary  two-year   , 
investment  tax  credit  for  big  business,  as  the  president  wants,  the 
council  said  Congress  should  put  in  place  a  permanent  investment 
credit  for  the  purchase  of  new  equipment. 

Government  loan  guarantees  for  U.S.  export  sales  should  be 
boosted  significantly  »r,d   Cold  War  restrictions  on  the  sale  of 
high-technology  items  should  be  scrapped  to  help  eliminate 
America's  trade  deficit,  the  parcel  said. 

Congress  created  the  council  in  the  1988  Trade  Act  to  serve  as  a 
national  clearinghouse  for  proposals  on  boosting  America's 
competitive  standing.  It  includes  four  members  appointed  by  the 
president  and  eight  by  Congress. 

Among  panel  members  were  former  Commerce  Secretary  Barbara 
Franklinj  Albert  Shanker,  president  of  the  American  Federation  of 
Teachers;  Rand  V.  Araskog,  chairman  of  ITT  Corp. ;  John  J.  Murphy, 
chairman  of  Dresser  Industries}  Edward  Regan,  New  York  state 
comptroller;  Lynn  Williams,  president  of  the  United  Steelworkers  of 
America;  and  Kansas  Secretary  of  State  William  Graves. 
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TM  ASMCtUED  PIKSS 


WASHINGTON  -  A  blue-rib- 
bon economic  panel  yesterday 
proposed  an  ambitious  program 
aimed  at  more  than  doubling 
productivity  growth  and  wiping 
.out  the  country's  trade  deficit  by 
the  turn  of  the  century.  . 

The  CojBlEgiitiveness  Policy 
Council  said  the  goals  could  be 
accomplished  by  overhauling  the 
nation's  education  system,  boost- 
ing private  investment,  promot- 
ing export  growth  and  turning 
the  budget  deficit  into  a  surplus 
over  the  next  eight  years,  j..  . 


-:  C.  Rred  Beissten, ■^airman  .of 
ibe  bipartisan  cbnum^sion  creat-^ 
'ed  1^  Con9<ess,'said  that  though 
tou{^  choices  would  be  required 
to  get  Americans  to  invest  more 
and  c<Hisume  less,  be  believed 
that  the  public's  favorable  re- 
sponse to  the  stringent  proposals 
of,  the  adnriaihlraUuft  shows  it  is 
reatly  fbrrlianges.  •  ?'  '-.  *■. 
.  The^councH  said  <pat'ne  goal 
was  more,  irnportant  tliaa  In- 
treasing"  'Annual  productivity 
^ns,  trim  the  0.7^  they  aver- 
aged from  1973  to  1991  to -a  more 
respectable  2%  average.  -Berg- 
sten  said  gains  in  prodnctiTity  — 


output  per,  hour  of  wort  —  are 
the  building  blocks  .for  a  rising 
standard  of  living. 

Some  of  its  most  sweeping  rec- 
ommendations were  in  the  field 
of  education.     .      "      • 

The  council  advocated  rigor- 
ous performance  standards  for 
.schools  and  students,  including 
creation  of  a  uniform  high  school 
b^n$cript  to  encourage  employ- 
ens  to  review  job  applicants'  aca- 
demic performance.  It  also  said 
'  colleges  should   increase  their 
.;|dmissions  standards. 
-The  l2-member  commission 
was  created  by  Congress  in  1988. 
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Page  4 


Education  Dally  ■  March  19, 1993 


Economic  Competitiveiiess  Panel  Outlines  School  Reform  Plan 


A  bipartisan  panel  this  week  proposed  ovier- 

hauling  the  nation's  education  system  to  im- 
prove long-term  labor  productivity. 

"The  key  to  improving  American  education  is 
the  establishment  of  rigorous  content  and  per- 
formance standards  along  the  lines  of  the  na- 
tional economic  goals,"  the  Competitiveness 
Policy  Council  (CPC)  says  in  a  draft  of  its 
second  annnnl  report. 

CPC,  whir  1  Congress  created  in  1988,  called 
on  educators  and  technical  experts  to  develop 
assessments  based  on  the  new  standards,  and 
for  the  federal  government  to  reward  schools 
meeting  those  standards. 

The  federal  government  also  should  develop 
"pay-for-knowledge"  systems  rewarding  teach- 
ers who  acquire  skills  needed  to  teach  the  new 
standards,  CPC  says  in  'A  Competitiveness 
Strategy  For  America." 

The  report  says  "external  assessments,"  to  be 
phased  in  over  12  years,  should  be  given  to 
high  school  students,  with  results  serving  as  a 


mtuor  Cactor  in  their  qualifying  for  college  and 
for  better  jobs  at  better  wages. 

The  12-member  coimdl-made  up  of  corporate 
leaders,  government  of&dals  and  labor  leaders, 
including  American  Federation  of  Teachers 
President  Albert  Shanker-also  calls  on  second- 
ary schools  to  create  a  imiform,  easily  under- 
stood student  transcript  to  encourage  employ- 
ers to  review  applicants'  education  records.   ' ' ' 

Tortuous  Transition  To  Work 

The  council  complained  schools  are  ignoring 
the  needs  of  noncollege-bound  students,  who 
too  often  graduate  without  work  skills.  < 

CPC  called  for  "continued  experimentation' 
with  different  types  of  school-to- work  pro- 
grams, such  as  apprenticeships,  cooperative 
education  and  career  academies. 

The  final  1993  report  to  Congress,  including  re- 
ports from  Us  eight  subcouncils,  will  be  avail- 
able in  two  weeks  front  the  Competitive  Policy 
Council,  11  Dupont  Circle  NW,  Suite  650, 
Washington,  D.C.  20036-1207.  (202)387-9017 
-Dave  Harrison 
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■  CPC  DeDvers  Annual  Report 

The  coDSTCssionally  mandated  Competitiveness 
Policy  Council  (CPC)  recently  released  its  second 
anoiul  report  at  a  joint  bearing  of  the  Senate  Banking 
and  Joint  Economic  Committees.   U.S.  competitive- 
ness depends  on  increased  private  investment,  export 
expansion  and  improved  woilcforce  education  and 
training,  said  CPC  Chairman  Fred  Bergsten,  Director 
of  the  Institute  for  International  Economics,  a  Council 
affiliate.  To  reach  these  goals,  the  CPC  recommends: 

•  Establish  permanent  tax  credits  for  equipment  and 
for  iimovatlon  and  commercialization,  covering 
improvements  in  manufacturing  processes  and  in 
product  technology; 

•  Link  depreciation  allowances  to  the  competitive 
life  of  equipment  rather  than  its  ofUn-longer  tax 
Ufe; 

•  Increase  government  export  credits  to  $20  billion 
annually  and  double  funding  for  other  export 
promotion  efforts;  and 

•  Develop  content  and  performance  standards  for 
students  and  reward  schools  and  districts  that  meet 
these  standards. 

The  CPC  recommendations  are  ha-ted  oa  the  reports 
of  its  eight  subcouncils.   Several  Council  members 
chair  these  panels,  including  Peter  Peterson,  The 
Blackstone  Group,  for  capital  formation;  Albert 
Shaoker,  American  Federation  of  Teachers,  for 
education;  and  Lyim  Williams,  United  Steelworkers  of 
America,  for  training.   Council  Distinguished  Fellow 
Erich  Blocb  chairs  the  critical  technologies  panel. 
Other  panels  include  corporate  govenwnce  and  finan- 
cial markets,  manufocturing,  public  infrastructure  and 
trade  policy. 
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Fort  Worth,  TX 
MORNING  STAR-TELEGRAM 

Dillai-Fert  Worth-Atlington  Mi*  Arii 
Wednesday  0 160.190 

tIAR      17,    1993 


Panel  releases  economic  plan 


WASHINGTON  — A  blue- 
ribbon  economic  panel  proposed 
an  ambitious  program  yesterday    ■ 
aimed  at  more  than  doubling  pro- 
ductivity growth  and  wiping  out  the 
country's  trade  deficit  by  the  turn 
ofthepentury. 

ThejCompetitiveness  Policy 
Council  saidThe  goals  could  be  ac- 
complished by  overhauling  the  na- 
tion's education  system,  boosting 
private  investment,  promoting  ex- 
port growth  and  turning  the  budget 
deficit  into  a  surplus  over  the  next 
eight  years. 

C.  Fred  Bergsten.  chairman  of 
the  bipartisan  commission  created 


by  Congress,  said  that  although 
tough  choices  will  be  required  to 
get  Americans  to  invest  more  and 
consume  less,  he  believes  that  the 
public's  favorable  response  to  the 


NATIONAL 


stringent  proposals  of  both  the  ad- 
ministration and  Ross  Perot  shows 
It  Is  ready  for  changes. 

The  council  said  that  no  goal  is 
more  important  than  increasing  an- 
nual productivity  gains,  from  the 
0.7  percent  they  averaged  from 
1973to  1991  to  8  more  respectable 
2  percent  average. 
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[translation  of  article  in  Handelsblatt  (Dusseldorf ) ,  17  March 
1993] 

USA  /  Proposal  of  the  Competitiveness  Policy  Council  go  beyond 
Clinton's 

By  the  Year  2000  the  United  States  Must  Undertake  Fundamental 
Change 

Despite  the  recent  improvement  in  its  economic  and  productivity 
growth  rates,  the  Untied  States  remains  "confronted  with  great 
competitiveness  problems."  Therefore  the  "Competitiveness  Policy 
Council"  proposed  to  the  administration  "a  comprehensive 
competitiveness  strategy  for  America,"  which  goes  beyond  the 
progrzuns  so  far  annoiinced  by  President  Clinton. 

The  "Competitiveness  Policy  Council"  is  a  bipartisan  commission 
formed  under  the  provisions  of  the  trade  act  of  1988.  It  has  four 
members  each  appointed  by  the  President,  the  Senate,  and  the  House 
of  Representatives.  The  council  is  under  the  leadership  of  C.  Fred 
Bergsten,  the  director  of  the  Institute  for  International  Economics 
(HE)  in  Washington. 

The  Council  recommends  to  the  President  stronger  stimulation 
of  private  investment  activity,  a  new  export  stratesgy,  and  a 
comprehensive  reform  of  education.  Because  the  problems  of  the 
American  economy  have  built  up  over  two  to  three  decades,  "it  will 
take  some  time  to  restore  America's  competitive  capability."  The 
United  States  should,  in  the  council's  opinion,  "strive  for 
fundamental  change  by  the  year  2000."  The  American  public  is 
prepared  to  support  an  intensified  competition  policy.  And  the 
current  state  of  the  economy  offers  "a  unique  opportunity  to 
undertake  the  necessary  reforms . " 

The  Competitiveness  Policy  Council  has  formulated  the 
following  key  objectives  for  the  year  2000: 

Productivity  in  the  American  economy  should  rise  annually  by 
2  percent,  up  from  the  average  rate  of  0.7  percent  recorded 
from  1973  to  1991,  thereby  raising  family  incomes  by  a  third 
within  a  generation. 

—  The  economy  must  grow  in  real  terms  by  at  least  3  to  3.5 
percent  per  year,  so  as  to  return  to  full  employment,  raise 
living  standards,  and  create  a  sufficient  number  of  new  jobs. 

The  trade  deficit,  which  in  1992  rose  again  to  $84  billion, 
must  be  eliminated  and  the  growth  in  external  debt,  which  has 
made  the  United  States  the  world's  largest  debtor  nation,  must 
be  reined  in. 
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To  reach  these  goals,  the  council  endorses  many  of  the 
proposals  made  by  President  Clinton  for  the  stimulation  of  the 
economy,  which  were  based  on  the  commission's  1992  annual  report. 
Yet  the  council  goes  further.  US  competitiveness  and  productivity 
will  only  increase  if  private  investment  increases  by  at  least  5 
percent  of  GDP  for  an  extended  period.  For  that  purpose,  investment 
should  be  encouraged  through  permanent  tax  incentives  for  equipment 
and  innovation,  and  through  depreciation  rules  oriented  to  the 
"competitive  life"  of  investment  goods  rather  than  their  "tax 
life." 

"We  can  only  be  competitive  domestically  if  we  are  also 
competitive  in  foreign  markets,"  the  commission  declares  in  its 
second  annual  report.  Therefore  it  recommends  two  strategies  for 
export  expansion.  Government  export  guarantees  should  be  increased 
by  $20  billion,  to  allow  the  American  economy  to  keep  up  with  its 
major  foreign  competitors,  and  existing  export  controls,  which  now 
block  billions  of  dollars  worth  of  exports,  should  be  eliminated 
completely  or  at  least  sharply  reduced.  In  addition,  "a  competitive 
exchange  rate  for  the  dollar,  as  called  for  in  the  1988  law,  should 
be  sought . " 

The  council  considers  higher  standards  of  living  to  be  based 
unequivocally  on  better  education.  Therefore  the  commission  calls 
for  the  raising  of  educational  standards  and  of  college  entry 
requirements,  improvements  in  teacher  education,  and  the  awarding 
of  prizes  to  schools  that  make  an  effort  to  better  the  education 
they  provide. 

The  council  supports  President  Clinton's  plan  for  deficit 
reduction.  If  carried  out,  they  could  increase  the  saving  rate  by 
2.5  to  3  percent  of  GDP.  In  1993  the  council  will  give  priority  to 
the  following  key  problems:  the  consequences  of  health  care  reform 
for  competitiveness,  the  creation  of  high-technology  jobs,  tort 
reform,  capital  formation,  and  the  social  problems  that  undermine 
the  nation's  competitive  ability. 

[translated  by  Michael  Treadway,  1  April  1993] 
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NEWS  Of  THE  WEEK 


Chemical  and  Engineering  News,  Harch  22,  1993 


U.S.  competitiveness 
plans  get  mixed  review 

The  Clinton  Administration  has  a  pretty 
good  idea  of  how  it  hopes  to  build  a 
new,  technology-based  economy.  It  is 
advancing  tax-based  incentives  for  new 
high-tech  businesses,  a  major  shift  in 
defense  dollars  to  support  civilian  tech- 
nologies, a  whole  spate  of  technology 
support  programs  in  various  civilian 
agencies,  and  a  high-speed  telecommu- 
nications "superhighway"  connecting 
everything  within  reach  of  a  modem. 

One  group  that  is  trying  to  fine-tune 
the  Clinton  competitiveness  agenda  is 
the  high-powered  Competitiveness  Pob- 
cy  Council,  which  last  week  released  its 
second  annual  report  at  a  hearing  before 
Congress'  Joint  Economic  Committee. 
The  council,  an  independent  body  of 
government,  labor,  industrial,  and  pub- 
lic interest  members,  was  established  by 
the  1988  Trade  &  Competitiveness  Act  to 
present  a  scorecard  every  year  on  how 
the  counhy  is  faring  in  its  efforts  to  com- 
pete internationally. 

Big  fa)nomic  problems  still  dog  the 
US.,  says  the  council  report  The  prob- 
lems include  the  lowest  investment  rate 
of  all  the  major  indusbial  countries;  a 
national  savings  rate  even  lower;  a  bud- 
get deficit  eating  up  almost  the  entire  na- 
tional savings;  schoolchildren  whose 
performance  is  well  below  that  of  other 
industrial  countries;  civilian  R&D  spend- 
ing that  is  only  two  thirds  per  capita  that 
of  competing  countries;  a  huge  backlog 
of  outdated,  deteriorating  public  infra- 
structure; a  decline  not  only  in  wages 
but  also  in  the  number  of  quality. jobs; 
and  a  widening  trade  deficit. 

The  council  says  the  Administration  is 
making  a  good  start  on  meeting  the 
challenges,  but  it  could  do  more.  Broad- 
ly, it  must  increase  annual  national  pro- 
ductivity growth  from  less  than  1%  now 
to  2%  armually,  raise  national  invest- 
ment from  4%  at  present  to  6%  a  year, 
and  finance  new  investment  through  in- 
creased domestic  savings. 

Council  chairman  C.  Fred  Bergsten 
told  the  committee  the  current  produc- 
tivity growth  rate  of  0.7%  per  year 
should  be  doubled,  but  not  by  terminat- 
ing workers.  He  said  the  country  must 
increase  its  economic  growth  rate  to 
about  35%,  with  full  employment,  and 
eliminate  the  trade  and  budget  deficits. 
"We  want  to  stop  growth  of  foreign 


debt,"  Bergsten  said.  "We  are  the  worid's 
largest  debtor  country.  That's  an  unsta- 
ble way  of  financing  ourselves." 

The  big  corporate  needs  stressed  in 
the  report  are  a  more  efficient  labor 
force,  faster  commercialization  of  tech- 
nology, and  better  corporate  governance 
leading  to  increased  return  on  capital. 
Bergsten  said  the  main  goal  should  be  at 
least  a  5%  rise  in  private  investment. 
Also  included  in  the  council's  recom- 
mendations are  a  permanent  equipment 
tax  credit;  an  innovation  and  commer- 
cialization tax  credit  that  includes  not 
only  products  but  also  processes;  an  ad- 
ditional 25%  tax  credit  to  support  re- 
search in  universities;  accelerated  depre- 
dation allowances  to  take  into  account 
the  speedy  obsolescence  of  toda/s  infor- 
mation technology;  a  sharp  rise  in  export 


finandnc;  a  fundamental  reform  in  edu- 
cation and  job  training;  and  an  aJditinn- 
al  10%  aedit  for  the  fii^l  iwo  years  of 
new  R&D  consortia 

The  council  urges  that  Defense  Depart- 
ment support  for  duai-u..«  nr.a  f.inuri': 
techn0lng7.es  be  raised  from  lecsi  llwr  II 
billior  oer  yetr  currently  to  up  tci  fS  bil- 
lion a  year.  It  adds  that  the  Administr.i- 
tion  ha.":  done  well  to  reverse  the  prjviii^is 
policy  of  "focucing  primarily  on  es  >li.Tii- 
defense;  taju'.ologies  ana  ocientific  bicik- 
throughs"  rather  than  on  technologies 
with  direct  commerciai  benefit 

On  yUe  whole,  however,  the  Joint 
Economic  Committee  was  skeptical  of 
ckims  that  any  high  tech  irutiatives 
would  stem  the  current  decline  in  high- 
paying  jr-bs  throughout  mdustr)'. 


8    MARCH  22. 1993  C&EN 
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Star-Ledger,  Newark,  New  Jersey  -  March  29,  1993 


i»lf^ 


strategy 
to  boost  nation's 
competitiveness 


There  is  more  news  from  the  competitive- 
ness front.  Rather  than  a  descent  into  weak  pol- 
icy, there  is  an  increasing  emphasis  on  combin- 
ing economics  with  technologj-. 

In  its  second  report  to  Congress,  the  Wash- 
ington-based JimjwtjUveness  Policy  Council 
proposes  a  detailed  bluepnnllbr  what  its  mem- 
bers term  "a  comprehensive  comj)etitiveness 
strategy  for  America."  Its  program  goes  beyond 
that  of  President  Clinton  in  three  m^or  re- 
spects-stronger incentives  for  private  invest- 


Kitta 
MacPherson 


Science 


ment,  a  new  export  expansion  strategy  and 
sweeping  education  reform. 

The  council  concludes  that  "the  United 
States  continues  to  face  m^or  competitiveness 
problems"  despite  the  recent  growth  of  the 
economy  and  national  productivity.  Moreover,  it 
finds  that  "the  problem  has  been  developing  for 
two  or  three  decades . . .  so  it  wili  take  some  time 
to  restore  America's  competitiveness."  The 
group  believes  that  the  U.S.  should  seek  a  fun- 
damental turnaround  by  the  year  2000 -the  end 
of  the  decade  and  the  end  of  the  century. 

It  suggests  that  the  American  public  will 
support  such  an  effort  and  that  the  present  pe- 
riod may  offer  a  unique  opportunity  to  launch 
the  needed  reforms. 

The  council  is  a  bipartisan  national  com- 
mission created  by  Congress.  Its  12  corporate 
leaders,  labor  union  presidents,  high  govern- 
ment officials  and  representatives  of  the  public 
were  appointed  by  the  President  and  by  the 
leaders  of  the  Senate  and  House  of  Representa- 
tives. It  is  chaired  by  C.  Fred  Bergsten,  director 
of  the  Institute  for  International  Economics. 

The  council  adopted  several  key  goals  for 
the  year  2000: 

■  Raising  national  productivity  growth  to 
an  annual  average  of  2  percent  from  the  0.7  per- 
cent rate  that  prevailed  from  1973  to  1991, 
thereby  increasing  family  incomes  by  one  third 
in  a  single  generation. 


■  Achieving  annual  economic  growth  of  3 
to  3.5  percent  to  create  enough  high-wage  jobs 
to  restore  full  employment  and  a  rising  standard 
of  living. 

■  Eliminating  the  deficit  in  our  external 
balance,  halting  the  buildup  of  foreign  debt  that 
has  turned  America  into  the  world's  largest 
debtor  nation. 

To  achieve  the  goals,  the  council  supports 
many  of  the  investment  proposals  made  by  Clin- 
ton in  his  budget.  The  council,  in  fact,  expressed 
pleasure  that  the  President's  program  includes 
a  number  of  recommendations  made  both  in  its 
first  report,  released  in  March  1992.  and  in  its 
new  report.  But  the  council's  latest  recommen- 
dations go  consideralily  further  than  those  of 
the  administration  in  three  areas. 

American  competitiveness  and  productiv- 
ity will  increase  on  a  lasting  basis  only  if  private 
investment  is  raised  permanent^  by  at  least  5 
percent  of  the  gross  national  product,  the  coun- 
cil says.  It  says  such  investment  could  be  en- 
couraged through  a  permanent  equipment  tax 
credit  rather  than  the  temporary  investment  tax 
credit  proposed  for  larger  firms  by  the  adminis- 
tration. The  council  is  also  advocating  a  perma- 
nent iimovation  and  commercialization  tax 
credit  to  replace  the  recently  expired  research 
and  experimentation  tax  credit,  covering  im- 
provements in  the  manufacturing  process  as 
well  as  in  product  technology. 

International  trade,  the  council  also  notes, 
has  become  a  crucial  element  of  the  American 
economy.  In  the  belief  that  the  nation  can  only 
compete  at  home  if  it  can  compete  abroad,  the 
council  says  the  country  should  create  a  strat- 
egy based  on  the  expansion  of  exports. 

But  nothing  is  more  pivotal  than  our  atti- 
tude toward  technology.  Industry-sponsored 
university  research,  such  as  that  in  New  Jersey, 
could  be  encouraged  through  tax  credits  and 
such,  the  council  says.  The  government  can  use 
its  defense  spending  reductions  to  reorient  its 
research-and-developraent  spending  from 
purely  military  to  civilian  and  "dual  use"  techno- 
logies, it  says.  Defense  research  and  exploratory 
development  should  be  kept  strong,  the  group 
believes,  but  the  new  R&D  budget  should  also 
emphasize  generic  technologies. 

The  council  endorses  the  President's  plan 
to  expand  the  budget  of  the  Commerce  Depart- 
ment's advanced  technology  program  but  its 
members  believe  the  program  should  be  given 
even  more.  Clinton's  plan  calls  for  an  increase  of 
$138  million  in  fiscal  year  1994,  rising  to  $680  mil- 
lion by  fiscal  year  1997. 

The  council  also  backs  Clinton's  proposal 
to  allocate  10  to  20  percent  of  the  resources  of 
the  multi-program  labs  operated  by  the  Energy 
Department,  of  the  NASA  labs  and  of  selected 
Defense  Department  labs  to  Jointly  planned  and 
hmded  industry-government  research  and  de- 
velopment based  on  model  cooperative  re- 
search-and-development  agreements  with  pri- 
vate firms. 
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THE  JOURNAL  OF  COMMERCE.  Tmaday  Aprtl  20,  19i 


EDITORIAL/OPINION 


A  Strategy  to  Boost  US  Exports 


By  PAULA  STERN 

Frpsident  Clinton  has  Inherited 
an  old  and  inadequate  trade  agenda 
from  his  Republican  predecessors. 
Despite  the  free-trade  rhetoric  of 
the  past  two  presidents,  trade  policy 
has  often  stressed  protection  of  be- 
leaguered industries  over  expansion 
of  overseas  markets. 

Within  the  past  few  weeks,  bow- 
ever,  a  congressionally  mandated 
policy  group  has  moved  to  change 
those  ^wlicies.  A  trade  policy  panel 
of  the  Competitiveness  Policy  Coun- 
cil recommended  ways  to  boost  ex- 
ports without  falling  into  the  pitfalls 
of  t:.e  past.  Its  overall  objective  Is  to 
foster  export  growth  —  a  growing 
sha''e  of  a  growing  world  market. 

Certainly  the  issues  left  over 
from  the  Bush  era  —  steel  dumping 
cases.  dl<;putes  over  semiconductors, 
aulofl  and  Af^riculturc  —  cannot  be 
Ignored  Rut  the  new  admlnhtratlon 
cannot  let  Itself  be  engulfed  by 
them 

Rathfr,  it  mu.<;t  place  those  issues 
in  a  broader  context  that  directs 
America  s  finite  bureaucratic,  politi- 
cal, and  diplomatic  resources  to- 
ward a  new,  dynamic  trade  agenda 
to  expand,  not  contract,  trade.  The 
administration  also  mast  quickly 
complete  the  Uruguay  Round  and 
North  American  free-trade  agree- 
ment, in  order  to  move  on  to  broad- 
er challenges. 

Pressures  within  the  new  admin- 
istration for  a  sector-specific  "stra- 
tegic trade  policy"  —  modeled  on 
the  US-Japan  semiconductor  mar- 
ket share  agreement  —  are  mount- 
ing and  cannot  be  ignored. 

Indeed,  they  may  increase  be- 
cause of  the  administration's  activ- 
ist technology  policy.  If  not  man- 
itgfd  ■'kilUully.  those  policies  may 
rclnforrp  past  sector  distortions. 

The  danger  with  sectoral  ap- 
proaches is  that  political  muscle 
more  than  markets  will  govern 
trade  at  a  time  when  the  world's 
largest  exporter  and  debtor  cannot 
afford  to  lose  overseas  sales. 

Many  major  exporting  Industries 
fear  they  may  not  rate  as  "high 
tech"  or  "strategic."  And  small  and 
mid  ^ized  firms  —  the  entrepreneurs 
credited  with  generating  the  most 


Jobs  and  Ideas  —  may  be  overlooked 
because  they  lack  the  cloot  in  Wasfa- 
Ington  to  get  on  the  bllaterai.  lector- 
specific  agendas. 

The  new  CliDton  tnde  afenda 
should  concentrate  tsstead  oo  ex- 
panding oppoTtunitks  for  all  export- 
ers. To  start  with,  an  inventory  of 
America's  trading  partoers  should 
be  prepared,  ranlOng  them  accord- 
ing to  market  size,  growth  rate,  pro- 
pensity to  purchase  U.S  goods  and 
services,  accessibility  and  geostrate- 
gic  consideraUoDS. 

This  assessment  would  help  de- 
termine the  policy  mix  withio  a 
three-pronged  Clinton  trade  strategy 
to  enhance  VS.  exports  and  achieve 
the  results  the  president  b  seeking. 

First,  the  Group  of  7  countries* 
mechanism  for  coopcratioo  and  co- 
ordination should  be  energized  to  en- 
sure that  exchange  rates  are  stable 
and  reflect  their  real  values  The 
best  policy  for  alt  exporters,  big  and 
small,  would  be  for  the  new  admio- 
Istration  to  concentrate  oa  slimotat- 
ing  global  ecooomlc  growth. 

If  the  president  Is  seeking  numer- 
ical results  to  demonstrate  resolute- 
ness, bilateral  targets  for  growth 
and  exchange  rates  could  be  brought 
to  the  Group  of  7  summit  in  Tokyo 
this  July  for  adoption  by  all  inditstri- 
alized  nations,  liis  would  revitalize 
worldwide  macroecooomic  coordi- 


natioo.  and  would  have  a  greater 
payoff  for  VS  exports. 

Second,  the  InterriaUonal  trade 
regime  mast  be  expanded.  Early 
condnsion  of  the  Uruguay  Rouod  (rf 
world  trade  talks  would  pave  the 
way  to  a  new  Clintoo  Round  to  deal 
with  emerging  issues  that  are  chill- 
ing trade,  such  as  rules  goveroing 
investment  and  the  relatlooihlp  b^ 
tween  trade  and  the  enTtnuuneoL 

Swift,  sDCcessfol  results  in  con- 
gressional deliberations  on  the 
North  American  free-trade  agree- 
ment also  are  needed.  "Has  would 
open  the  way  for  &  long  overJoe 
Asia-Pacific  initiative  Unking  the 
United  Stales  to  the  faatest-gnnrlag 
markets  in  (he  world. 

Asia  is  an  important  engine  (rf 
world  economic  e""'th,  a  cninal 
market  for  US  'tports  and  a  rttal 
source  of  capital  The  new  admlnla- 
Iraiioa  shoold  foster  c1o9«-  ties  la 
this  dynamic  region  by  strengOken- 
ing  cooperative  institutions  and  by 
trying  to  link  Asia  to  the  North 
American  free-trade  agreement 

President  Clinton  already  has 
signaled  he  is  prepared  to  follow  the 
agnida  set  by  his  predecessor  tc  ne- 
gotiate with  Chilf  after  concluding 
an  agreement  with  Mexico.  But  es- 
tablishing a  link  to  Asia  concurrent- 
ly would  put  Mr.  Clinton's  own 
stamp  oo  the  PKtfic-Americas  map>. 


These  two  iTwtiatJve^t  would  det 
oostrate  America's  desire  to  foster 
cuoatnictive  erooomlc  engagemenl 
In  Asia,  to  balance  the  old  legacy 
neglect  and  to  reoUce  the  bllaten 
nectoral  fugs-of-war. 

Third,  domestic  meaiures  to  pro- 
cufte  and  finance  exports  iH«d  en- 
hanrwnent  This  nsjuire*;  rtr-amll 
ing  and  more  gcaeroualy  f  jodir 
U5.  export  assistance  programs, 
and  Urgeiing  Lbem  to  tir^n  with  the 
greatest  potential. 

In  addlUon,  domestic  export  di 
Incentives  must  be  reduced.  B' 
tween  S0%  and  40%  of  all  U-S  man- 
ufactured exports  now  requir*^  lomc 
'orm  of  written  pennissloa. 

Industry  or  sectoral  retponsi 
tfaooM  be  placed  into  this  broadi 
export  expansion  strategy.  The  chal- 
lenge li  to  ensure  that  InJustry-tpe- 
ciilc  actions  address  all  factori  a 
fecticg  the  competlUvenf^  of  thei 
Industries,  and  tc  minimize  negatlv. 
effects  on  the  overall  economy. 

The  new  sdmlnlstratlon  ^houM 
undertake  thorough  reviewi  hefoi 
launching  a  trade  or  technolo^  n 
spoDte  targeting  a  single  Industry. 
The  reviewing  body  should  Issue 
comprehensive  recomrrendatlona  c- 
enhancing  an  tndusU^  i  Intenaatici 
al  competitiveness,  proposals  thi 
go  beyond  mere  import  relief  or 
market-ahare  proposals. 

One  model  for  such  a  revie* 
bo<*y  Is  the  International  Trad 
Commission.  The  ITC  already  re 
views  Industry  requests  for  import 
relief  on  a  case-by-c.<ise  basis,  but  It 
Is  limited  by  law  to  recommeodla 
only  Import  relief. 

Better  yet  ts  the  Clinton-Initiate^, 
model,  the  newly  formed  National 
Commission  to  Ensnre  the  Compell- 
ti^enen  of  the  Airline  Industry.  I 
done  right,  these  reviews  might  lea' 
ro  actions  that  reduce  the  need  (or 
future  government  assistance. 

Placing  sectoral  responses  Int^ 
thb  broader  agenda  i^eti  the  nei 
president  the  greatest  export  buck 
lor  America's  trsde  policy  bang        • 

PmuUi  Stem,  {ormer  chairwoman  o* 
the  US.  Intenjattonal  Trade  Com 
inisiioo.  Is  a  member  of  the  Trad 
Policy  subcouncil  of  the  Campeti-, 
Ureoeff  Policy  CouncU.    >    - 
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At  a  Concord  Coalition  forum  on  the  economy, 

the  White  House  budget  plan  is  called  a  good  start, 

but  one  that  only  begins  a  tough  balancing  act 

Deficit  Fighters  Urge 
Clinton  to  Keep  Going 


BrJokBDIUia 

Sloff  <*<»  erf  T)w  OviAon  SoOTca  MenWf 


=  WASHmCTOM  = 


BUDGET-BALANCERS  are 
giving  one  and  *  half 
cheers  for  Presldem  Clin- 
ton's newest  plans  to  cut  the  fed- 
eral deficit. 

Paul  Volcker,  former  chairman 
of  the  Federal  Reserve  System, 
was  among  a  bipartisan  group  of 
economists,  academics,  and  gov- 
ernment officials  this  week  who 
praised  Mr.  Clinton,  but  also  ex- 
pressed reservations  about  his 
five-year  budget  plan. 

Mr.  Volcker  says  the  president 
deserves  credit  for  his  budget 
proposals,  which  would  trim  fed- 
eral deficits  over  the  next  (We 
years  by  an  estimated  $5CX)  bil- 
lion. The  program  should  get 
"wide  support,"  he  sajs. 

Yet  the  president's  plan  is  only 
a  beginning,  according  to  Volcker 
and  other  experts.  Even  though  it 
lowers  the  deficit  aigitificaiitly,  It 
is  "only  a  good  start,"  not  the  final 
solution,  says  Fred  Bergsten, 
chairman  of  the  Competitiveness 
Policy  CouncU.  By  the  late  1990s, 
deficits  will  be0n  rising  again, 
unless  there  are  further  tax  in- 
creases or  spending  cuts. 

Dr.  Bergsten,  Volcker,  and 
more  than  a  dozen  other  experts 
held  an  all-day  fontm  on  the  defi- 
cit 1\iesday  twder  the  umbrella  of 
the  newly  formed,  75,000-mem- 
ber  Concord  Coalition. 

Pounded  by  former  Sen.  Wir- 
ren  Rudman  (R)  of  New  Hamp- 
shire, former  Sen.  Paul  Ttongas 
(D)  of  Massachusetts,  and  Peter 
Peterson,  a  former  secretary  of 
commerce,  the  Concord  Coalition 
is  dedicated  to  one  m^jor  goal: 
balancing  the  federal  budget. 

Coalition  members  warn  that 
deeper  and  deeper  budget  deficits 
during  the  past  three  decades  had 
a  corrosive  effect  on  the  Ameri- 
can economy  and  have  darkeited 
the  economic  future  for  the  next 
generation  of  Americans. 

Today,  the  impact  of  the  deficit 
is  felt  by  virtually  every  family  in 
the  United  States.  The  deficit, 
which  is  estimated  at  S320  billion 
this  year,  drains  saving  from  the 
private  sector,  makes  it  harder  for 
businesses  to  raise  investment 
capital,  and  slows  the  creation  of 
new  jobs.  Yean  of  deficits  have 


cut  imrestment  in  training,  equip- 
ment, and  new  factories. 

Volcker  notes  that  net  business 
investment  per  capita  in  the  US, 
because  of  the  deficits,  has 
slumped  to  only  half  the  level  In 
Germany,  and  only  one-fourth  to 
one-third  the  level  in  Japan. 

"We  have  become  »  high-con- 
sumpdon,  low-aaviRgs  country," 
Volcker  says. 

The  result  productivity,  which 
expanded  by  2  percent  to  2.5  per- 
cent annually  during  the  1950s 
and  1960s,  has  slowed  to  1  per- 
cent growth  a  year  in  the  1980s 
and  1990s. 

To  prop  up  its  economy,  the  US 
borrowed  an  estimated  1 1  trillion 
abroad  during  the  past  1 0  years, 
and  risked  losing  concrol  of  Its 
economic  destiny. 

Bergsten  notes  the  heavy  cost. 
If  the  US  had  invested  in  the 
1980s  as  it  did  in  the  1950s,  to- 
day the  typical  American  family 


The  deficit  drains 
private-sector  savings, 
makes  it  harder  for 
businesses  to  raise 
investment  capital,  and 
sic-wn  the  creation  of 
new  lobs. 


would  have  one-third  more  in- 
come -  $40,000  a  year  Instead  of 
$30,000  a  year 

A  difference  of  only  1  percent 
to  1.5  percent  growth  each  year 
In  productivity  is  'absolutety  alt' 
lol'  to  American  living  stand- 
ards, Bergsten  says. 

What's  to  be  done?  Ideas 
flowed  at  the  coalition  forum.  But 
central  to  them  all  was  one 
theme:  The  federal  budget  should 
be  steadily  brought  into  balaiKe 
In  the  next  five  to  eight  years. 

Slashing  the  deficit  will  free  up 
trillions  of  dollars  in  private  CMfh 
Ital  to  invest  in  new  jobs.  Living 
standaitb  will  again  begin  to  rise. 
And  America  will  become  much 
more  competitive  at  the  onset  of 
the  21st  century. 

Senator  Ttongas  had  seven 
spedflc  recommendations  of  his 
own  that  go  beyond  the  Clinton 
budget.  They  Include  ideas  to 
raise  taxes,  to  cut  spending,  and 
to  Mlmulate  the  growth  of  prtvate 


business: 

■  Double  the  cigarette  tax  to 
48  cents  a  pack,  and  double  the 
excise  tax  on  all  forms  of  alcohol. 

■  Elimiitate  two  big  federal 
spending  projects:  the  space  sta- 
tion and  the  superconducting  su- 
percollider in  Texas. 

■  Limit  cost-of-living  al- 
lowances for  entitlements  such  as 
Social  Security  to  Inflation,  minus 
1  percent- 

■  Immediately  begin  incress- 
ing  the  eligible  age  for  Social  Se- 
curity benefits  from  65  to  67. 

■  Require  persons  with  in- 
comes over  $60,000  a  year  to  pay 
more  of  their  own  expenses  under 
the  Medicare  program. 

■  Ease  government  regula- 
tions and  encourage  banks  to  in- 
crease lending  to  private  busi- 
nesses that  are  tryiitg  to  expand. 

■  Find  ways  to  boost  the  flow 
of  equity  capital  to  the  industrial 
sector,  preferably  by  reduriitg 
capital-gains  taxes  to  uto  on 
long-term  investments  in  securi- 
ties. 

The  most  Important  target  of 
financial  experts  here  was  health 
care,  including  Medicaid  and 
Medicare,  the  fastest  gnnving 
parts  of  the  budget  Increases  In 
medical  costs  are  wiping  out  sav- 
ings from  cutbads  in  defense, 
agriculttire,  and  other  programs. 

Fbr  that  reason,  coalition 
members  agree  that  HlUary  Rod- 
ham Clinton's  drive  to  overhaul 
the  US  health-care  system  will  be 
pivotal  to  every  other  effon  to 
balance  the  budget  by  the  year 
2000. 

Some  of  the  recommendations 
of  coalition  members  are  clearly 
controveralaL  As  Itongas  says, 
unlike  current  poUUcians,  he 
doesn't  have  to  worry  about  ap- 
peasing voters.  A  proposal  like 
his  to  hold  down  the  Increase  in 
Social  Security  benefits,  for  ex- 
ample, is  considered  such  a  hot 
topic  that  It  was  dubbed  here  the 
third  rail  of  American  politics.* 
Touch  It,  and  a  poUtidan  could 
end  his  careec 

But  Senator  Rudman,  Ttongas, 
and  others  say  it  is  up  to  the  peo- 
ple wiv>  sec  the  deficit  dangers  to 
push  Congress  and  the  president 
to  make  tough,  controversial  de- 
cisions. 

As  Mr  Peteison  explained,  the 
role  of  the  Informed  citizen  is 
"making  it  safe  for  politicians  to 
do  the  right  thingyA 
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Ottawa  needs  to  recognize 
its  role  in  global  economy 


CLEVELAND  -  Do  countries  matter  any  more? 
Or  do  the  new  forces  of  globalization  make  Cana- 
da and  other  countries  irrelevant  when  it  comes  to 
shaping  our  economic  future? 

Paul  Stem,  the  chaiiman  of  Noitbem  Tdecom. 
writes  in  his  company's  just-released  anmial  re- 
port that  "around  the  world,  a  new  generation  of 
business  leaders  is  aeating  a  new  world  order  — 
erasing  nationsU  boundaries  by  internationalizing 
corporate  activity." 

As  he  adds,  "no  period  in  recent  histoty  has 
seen  such  a  far-reaching 
shift  in  global  d>'namics. 

The  ability  of  compa- 
nies to  invest  anywhere 
in  the  world  for  produc- 
tion, along  with  the  en- 
abling power  of  informa- 
tion technologies  and 
systems  to  co-ordinate 
production  and  speed 
money  and  variom  forms 
of  information  such  as 
software,  engineering, 
design  and  research  around  the  world  In  micro- 
seconds are  woiidng  to  create  a  global  mailcet- 
place. 

Yet  while  internationalism  is  what  Stem  cor- 
rectly calls  "the  new  economic  reali^,"  this  does 
not  mean  that  the  nation-state  is  irrelevant.  Nor 
does  Stem  say  it  is. 

But  it  does  mean  that  its  role  in  raising  produc- 
tivity and  growth  is  changing. 

Howard  Rosen,  the  executive  director  oi  ttie 
U.S.  Competitiveness  Policy  Council,  stressed  dns 
point  at  a  conference  hei«  on  North  American  In- 
dustrial Strategy  organized  bv  the  Case  Western 
R^erve  University  law  school 

"Borders  matter,"  he  said,  and  wiD  continue  to 
do  so  as  long  as  we  have  democratic  nation-states 
in  which  people  e^>ect  their  governments  to  idoi- 
tify  and  promote  their  national  interest. 

Stuart  Smith,  a  former  chairman  of  tiie  Science 
Council  of  Canada  and  now  president  of  Rock- 
Giffe  Research  and  Tedmology,  made  the  point  a 
different  way  when  arguing  that  wliile  we  have 
globalization  of  production  and  flow  of  capital, 
people  are  still  restricted  by  national  boutuiaries. 

Unemployed  Canadian  workers  cannot  foDow 
their  jobs  to  the  southern  United  States  or  Mexico 
since  we  don't  have  free  trade  in  people. 

While  relocating  a  plant  from  Oi^rio  to  Ken- 
tucky may  make  great  economic  sense  for  compa- 
ny shareholders,  it's  bad  news  for  the  Ontario 
workers  who  lose  their  jobs  because  they  can't 
move  to  Kentucky  as  well.  But  if  s  unlikely  tiiat  in 
the  foreseeable  future  that  national  bordos  wni 


be  eliminated  for  the  fn^  movement  of  people. 

The  real  implication  of  globalization  tnen,  as 
Rosen  ejq>lained,  is  that  the  standard  of  Uving  that 
a  country  wants  "has  to  be  achieved  in  the  global 
econon^." 

In  odier  words,  a  country  has  to  pursue  tbe  poli- 
cies to  luElp  make  its  workers  and  companies  com- 
petitive in  this  international  marketplace  and  not 
just  in  its  own  economy. 

The  challenge  for  the  Canadian  and  provincial 
governments  is  to  do  what  it  takes  to  help  Canadi- 
an worken  and  companies  produce  the  kind  of 
goods  and  services  that  generate  good  jobs  and 
ni^  productivity  and  that  the  rest  of  the  world 
wants  to  buy. 

If  they  do,  then  we  have  nothing  to  fear  from 
globalization.  There's  cot  much  talk  of  tbe  disap- 
pearance of  the  state  in  Germat^,  France  or  Ja- 
pan, three  countries  that  dearly  understand  that 
national  governments  can  make  an  important  dif- 
ference to  tile  success  or  faihire  of  their  industry. 

As  Rosen  ej^lained,  governments  play  the  rnti- 
cal  role  in  settuig  macroeconomic  policy  —  the 
level  of  interest  rates  and  the  exchange  rate,  the 
availability  of  credit,  the  level  of  government 
spending  and  taxation.  These  poucies  have  a  sig- 
nificant impact  on  the  competitiveness  of  compa- 
nies and  workers. 

While  these  policies  cannot  be  pursued  in  isola- 
tion from  the  rest  of  the  world,  there  is  fireedom  to 
set  tiiesepolicies  independently,  as  the  Bank  of 
Canada  did  when  it  embariced  on  the  zero  infla- 
ti<m  that  gave  us  a  made-in-Canada  recession. 

Govenifflfiots  also  pla^  a  crucial  role  in  structur- 
al policies  —  policies  that  influence  the  level  of 
workers'  dolls  and  training,  the  investments  we 
make  is  research  and  development,  the  aveiiabOi- 
ty  and  cost  of  capital  for  industry,  the  instruments 
and  inooitives  wc  have  to  e^qnnd  info  world  mar- 
kets, and  the  kind  of  infrastructure  we  have. 

Finally,  as  Rosen  said,  governments  are  called 
on  to  p%  a  role  in  sector  policies. 

In  Canada's  case  this  can  mean,  for  exaasple, 
support  for  pre-competitive  research  and  develop- 
ment or  sharing  tiie  costs  for  spedalized  training 
in  a  specific  industiv. 

While  we  cannot  hide  from  globalization,  we  do 
not  have  to  be  passive  players  either. 

It  has  become  a  dicM  in  Canada,  and  a  superfi- 
cial one  at  that,  that  the  federal  government  is  too 
small  to  inOuence  maior  forces  m  the  world  and 
too  big  to  effectivelypeal  with  local  problems. 

That* s  nonsense.  The  problem  we  have  in  Cana- 
da js  tiiat  our  federal  government  doesn't  seem  to 
uadostand  it  has  an  important  role  to  play  in 
building  an  innovative  economy  based  on  ide^js 
and  innovation,  which  we  have  to  have  if  we  are  to 
participate  in  tiie  new  global  economy. 
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iCompetitiveness  council  says 
the  U  A  has  no  time  to  waste 


By  Ronaid  E.  Yates 

Despite  ihe  receni  upConi  in  the 
economy,  ihe  U.S.  still  faces 
major  conipctiuvcnc«  problems 
that  are  uiwcrmming  ru  ability  to 
survive  in  a  harsh  global 
ecDoomy.  asserts  a  De»  report  l^ 
tbe  Washington -based  Competj- 
tiveaess  P<rficy  Council.  '" 

Tbe  report,  which  at  times 
paints  a  disbeartening  landscape 
of  America's  competitive  posi- 
tion, also  offen  remedies,  many 
of  which  it  insists  |o  heyond 
those  bciof  poshed  by  Presdent 
Cbnton. 

Tbe  key,  tbe  report  adds,  h 
cpeed.  There  a  no  time  to  lose  in 
esublishjnt  a  comprefacnstvt  na- 
tional program  complete  with 
dearly  suted  goals  and  targets  be- 
cause the  impact  of  the  econom- 
ic, social  and  iDdustnaJ  ailmesu 
anlictiog  the  nation  is  growing 
more  acute  every  day. 

Tbe  rcpon  says  that: 

•  Twenty  percent  of  AniericaB 
adults  arc  functJonallv  illiterate, 
and  only  one  in  fivt  U.S.  compa- 
nies believes  high  school  gradu- 
ates can  write  adequately.  More 
than  two-thirds  consider  gradu- 
ates' reading  and  math  skius  sub- 
itasdard. 

•  The  U.S.  racked  up  a  mer- 
chandise trade  deficit  of  SI  tri^ 
lion  over  the  last  decade,  and  that 
deficit  isgrowing  by  SI  00  billion 
a  year.  These  trade  deficits  must 
be  financed  with  foreign  capital — 
a  fact  that  has  transformed  the 
U.S.  from  the  world's  largest 
creditor  into  iu  binest  debtor  na- 
tion. 

•  Tbe  nation  is  stagaering 
under  a  national  debt  orS4  triV^ 
bon  and  a  budget  deficit  that  eats 
up  virtually  all  of  our  national 
saviDgs,  leaving  few  resources 
availaue  to  finance  private  invest- 
ment. 

•  The  U.S.  spends  only  one- 
fifth  as  much  of  its  gross  domes- 
tic product  on  training  as  other 
industrial  counmes.  And  since  the 
end  of  1989  our  economy  has 
produced  zero  net  new  jobs. 

•  Four  of  10  business  execu- 
tives say  they  cannot  modernize 
equipment  because  their  workers 
do  not  have  tbe  appropriate  skills. 
Tbe  minimum  competency  high 
•cbool  graduation  requirements  of 
most  states  and  distxicu  call  for 
DO  more  than  a  6(h-  to  Sth-grede 
level  of  knowledge  and  skill 

•  Tbe  U.S.  already  spends  50 
percent  more  of  its  gross  domes- 
tic product  on  beahh  care  than 
other  major  countries  and  if  we 
fiay  on  mat  path  that  figure  wiO 

<  to  100  percent  by  the  year 


SSSJ.' 


Tbe  counci>  orgcs  that  a  nation- 
al compfchensive  competitiveness 
ftrategy  be  adopted  immediately. 
Such  piobltnu  must  be  anarfccd 
at  their  roots  or  the  economic 
canvas  will  (row  only  bleaker, 
•dds  tbe  bipartisan  oommission 
created  by  Coogrm  in  1988. 

The  repofl  is  the  second  of  two 
isaued  bv  the  covncil.  which  is 
minditfn  bv  Congress  under  the 
1988  Omnibus  Trade  and  Com- 
petitiveness  Act  to  advise  Con- 
gress and  the  prciideni  on 
improving  American  competitivf 
Bess  by  aciiog  at  a  "national 
forum.** 

The  oesncil  report,  available 
from  tbe  U^  Government  Print- 
mg  Ofnoc,  was  presented  recently 
to  joint  hearaifs  of  the  Joint  Eco- 
nomic CoBmiiiec  and  Senate 


ft****^^.  Housing  and  Urban  Af- 
bin  Committee. 

Competitiveness,  which  became 
an  economtc  buzzword  in  tb: 
early  )9M>s  for  tbe  %ay  America 
produces  ioods  and  services  and 
bow  ibosc  goods  snd  services 
slack  up  against  foreign  competi- 
tion, is  actually  much  broadef 
than  thai — ind  much  more  cr.L>- 
cal  to  our  persunii  economic 
well-being  thui  many  may  realize. 

While  some  tfnd  to  dismiss 
such  rcporu  as  exeicises  in  intel- 
lectual ihumb-suckins.  they 
shouldn't,  according  to  >4owu-d 
Rosen,  senior  feUou  «(  the  coun- 
cil and  one  of  ibc  authc-  s  of  the 
report. 

"This  whole  exercise  is  about 
our  standard  of  living."  Rosen 
said.  "And  the  fact  is,  our  stand* 
ard  of  hviag  's  continuing  to 
erode  at  an  aUrming  rate." 

From  1973  to  1991.  U.S.  pro- 
ductivity grew  at  an  average  an- 
nual rate  of  only  0.7  percent,  ac- 
cording the  council  report.  Had 
productrvity  growth  remained  at 

CWe've  been  under  water  so 
long,  trying  to  compete  with 
the  J^^anese  and  other  for- 
eign competitors,  that  we 
feel  hke  we're  drowning. 
Some  of  us  already  have. 
What  I  wish  is  that 
Bom^)ody  would  figure  out  a 
way  for  American  industries 
to  come  up  long  enough  to 
suck  up  some  air.  9 


iu  pre- 1973  rate  of  2.5  percent. 
the  standard  of  living  of  every 
American  today  would  have  in- 
creased by  more  than  oiK-third. 

Instead,  rzai  average  wages,  ad- 
justed for  ibflatiODj,  are  lower 
today  than  they  were  in  1973. 

"Pcopie  know  somcthicg  is 
wrong.  Rosen  said.  "They  have 
discovered  they  are  working  hard- 
er for  less.  Many  families  have  be- 
come two-income  families  lo 
ofbet  that  reality.  A^  today  they 
see  thai  even  with  two  incomes, 
they  are  working  ha/der  tat  re- 
oeiviDg  less  in  return  than  people 
did  in  1973." 

That,  says  Rosen  is  a  fimction 
of  flat  productivity  growth. 

"Competitiveness  is  not  an 
illneu."  be  added.  "Nor  is  it 
something  we  have  lost  It's  a  dy- 
namic It's  always  with  us.  Tbe 
isEue  is  cot  what  we  have  been 
doing  wToot-  The  issue  is  are  wc 
doing  enough  in  this  new  ilobal 
economy  to  suy  in  tbe  race. 

Among  the  goab  the  council  re> 
port  aeu  forth  for  the  Clinion  ad- 
ministraton  are  aomc  that  appear 
caskr  on  paper  than  in  (act.  For 
example,  it  urges  the  U.S.  to 
double  its  growth  of  national  pro- 
ductivity Rom  less  than  I  percent 
to  at  least  2  percent 

If  that  were  to  happen,  &mily 
mcomes  would  grow  by  ooe*tlurd 
in  a  tingk  gesieraiion. 

But  in  order  to  double  produc- 
tivity, tbe  nation  will  have  to  in- 
crease ***''**"*'*  mvestment  to  at 
least  4  to  6  perccni  of  GDP. 
Mom  of  thai  expansion  wiD  have 
to  oomc  from  tne  privau  aecior. 


At  the  same  time,' tbe  national 
uving  rate  will  have  to  rise  5  to  7 
percent  to  fund  the  targeted  in- 
creases in  national  investment 
and  productivity. 

''It  all  sounds  good,  and  I  have 
no  doubt  what  the  council  is  uy- 
int  is  true."  said  William  Stott, 
who  operates  a  small  machine 
Tool  company  uj  Oeveland.  "But 
we've  been  under  water  so  long, 
trying  to  compete  with  the  Japa- 
nese and  other  foreign  competi- 
lorit  that  we  feel  like  we're 
drowning.  Some  of  us  already 
have,  what  I  wish  is  that 
somebod)'  would  Ggure  out  a  way 
for  American  industries  to  come 
up  long  enough  to  suck  up  some 
air." 

A  careful  reading  of  the  report 
iodiciics  ihit  someone  at  the 
council  is  thm!ung  about  people 
like  Stott 

Among  other  things,  the  repon 
points  out  that  manufacturers 
such  as  Sioti  continue  to  face 
major  competitive  challenges 
from  abroad.  While  US.  exports 
of  manufactured  goods  in  the  last 
decade  doubled,  imports  almost 
tn^ed. 

Tbe  report  caQs  for  the  Qinton 
administration  to  crcaie  a  neu  na- 
tional "export  mentality."  pointing 
out  that  currently  only  10  percent 
of  American  busmesses  arc  regular 
CLporters. 

It  also  urges  the  Ointon  adminis- 
tration to  odp  manufacturen  tike 
Sion  by  offering  an  equipment  lax 
credit  that  is  permiocnt  lo  all 
companies — regardleu  of  size.  The 
Cbnton  plan  offers  a  pemunent 
credit  to  smaD  firms  with  ku  than 
SS  million  in  annual  sales  and  a 
temporary  credit  for  laigcr  compa- 
nies. 

In  addition,  it  susesis  ntodifymg 
the  tax  code  to  permit  firms  to 
depreciate  manufacmhng  process 
equipmeni.  newly  inflalled  liter  tbe 
MopDon  of  the  code,  at  a  rate  that 
would  make  the  ~tax  bfe"  of  the 
equipment  equal  to  its  "competi- 
tive life. " 

In  a  rapidly  fhangtng  manufac- 
turing wcffld,  the  time  over  which 
oompanxs  are  permirted  to  depre- 
ciaic  manufacturing  process  equip- 
ment (isuaUy  five  yean)  for  tax 
purposes  is  often  considerably 
loader  than  tbe  cocopetitTve  hfe  of 
that  equipment 

It  is  not  unusual  for  production 
equipmeni  in  fiut-movmg  mdus- 
tnes  to  be  financially  obsolete  with- 
in two  or  three  years.  The  resuh  b 
thai  firms  have  to  cany  costs  of 
c<fuipmeQt  they  are  no  longer 
osng,  thus  burdenii^  the  profna- 
bOity  of  ne«cr  production  systems 
they  ndisequently  insialWI 

While  maoulacturcn  may  agree 
with  that  assessment,  not  all  are 
convinced  the  wav  to  deal  with  the 
problem  is  to  give  ffoverruncnt  a 
bigaer  rok  in  creating  the  remedy. 

*Mt  seems  unlikdy  to  me  thai  any 
kind  of  natioTuI  planning  ageixla 
wiD  help,"  said  Casey  Cowell,  pres- 
ident and  chief  executive  m  VS. 
Robotics  Corp.,  the  Skokie-based 
manu&cturcr  of  high  speed  com* 
mimirattons  equipment 

'Tbt  key  question  is  v^iether  or 
not  American  oomcanics  can  com- 
pete internationally  in  the  new 
global  marketplace,"  be  added. 
nW's  where  tbe  go>vemmeni  can 
hdp  roost — gaining  access  to  for- 
eign markets  . . .  and  helping  the 
nation  understand  and  recognize 
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Hiroshl  Ito  (right)  looks  at  ttw  rot>ots  h*  is  idling  in  Nis  plastics  factory  instead 
of  laying  off  employees. 

'Sorry,  Robots,  You're  Fired' 

the  only  work  that  remains  will  require 
the  higher  ahilities  of  human  beings." 

It's  a  notion  apparently  not  widely 
held  by  American  corporate  managers. 

"American  business  has  very  little  in- 
centive to  avoid  laying  off  work^^s,"  said 
Howard  Rosen,  executive  direcu)r  of  the 
Competitiveness  Policy  Council,  a  Wash- 
bigion,  iF.C-tMsed  panel  that  advises  the 
federal  government. 

"For  VS.  companies,  the  primary'  goal 
is  profit,"  he  said.  "They  get  rewarded 
for  reducing  labor  coets  by  jheriding 
jobs.  In  Japan,  it's  more  complex.  There 
are  national,  human  and  social  va:  kbles. 
Businesses  operate  much  more  with  a 
sense  of  a  communal  responsibility." 

Companies  across  Japan  rely  heavily 
on  robots  to  see  them  through  ix>th  good 
times  and  bad.  In  1991,  Jfap^nes^  firms 
were  operating  324,895  robots,  or  61.5 
percent  of  all  robots  in  use  ia  the  world, 
compared  with  44,000  in  the  United 
States,  according  to  the  <Iapan  Industrial 
Robot  Association. 

When  hands  are  in  short  supply,  the 
robotB  come  in  handy.  But  when  business 
slacks  off,  factory  owners  turn  the  robots 
off  or  alcrw  them  down,  Horiuclu  ssys. 

Unlike  their  human  counterparts, 
whatever  happens,  the  robots  will  wait 

"Robots  are  taking  a  rest,  while  fac- 
tories grapple  with  the  shortage  of  hu- 
man labor,"  Kano  says. 

In  the  meantime,  companies  that 
make  robots  are  taking  a  beating.  Robot 
production  in  Japan  was  down  20  per- 
cent in  1992,  with  those  made  for  use  in 
the  electronics  and  auto  industrieo  see- 
ing the  biggest  declines,  said  Robot  As- 
sociation oflidal  Shigeaki  Yanai. 


By  Kozo  Mizoguchi 

Associated  Press 

SAKAKI,  Japan — When  the  going  got 
tough  for  Hiroehi  Ito's  tiny  plastics  fac- 
tory, it  was  the  robots — not  workers — 
who  got  pink  slips. 

"I  can't  Cre  our  workers,  so  I  took  the 
robots  off  the  line,"  said  Ito,  president  of 
a  small  manufacturing  company  in  cen- 
tral Japan,  as  he  watched  a  $153,000 
robot  chum  out  plastic  camera  parts. 
Two  other, robots,  idle  for  nine  months, 
sat  motionless  nearby. 

As  recession  wallops  the  small  fac- 
tories that  are  the  backbone  of  the  Japa- 
nese economy,  managers  like  Ito  are 
laying  off  robots  instead  of  letting  work- 
ers go. 

Karl  Marx's  doomsday  scenario  of  an 
industrial  order  in  which  greedy  capital- 
ists replace  people  with  machines,  leav- 
ing workers  to  starve,  seems  like  a  dis- 
tant and  unlikely  nightmare  in  Japan's 
basement  and  backyard  factories. 

For  Japanese  factory  owners,  losing  a 
valued  worker  isn't  just  bad  human  rda- 
tions,  it's  also  bad  business,  said  Yoshi- 
kazu  Kano,  director  of  -the  Research 
Institute  of  the  National  E^nomy. 

Many  smaU  factory  owners  ran  into 
difficulty  finding  workers  because  of  a 
severe  labor  shortage  during  the  boem  of 
the  late  19808  and  early  1990s.  Now, 
they're  Hnding  it  easier  to  fill  the  few 
jobs  they  do  have,  Kano  explained. 

A'  trained  worker  will  outwork  and 
outwit  a  robot  anytime,  he  said. 

"The  tasks  performed  by  people  vary 
limitlessly,  but  robots  can  only  do  simple 
jobs,"  said  Kano.  "When  times  are  hard. 
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Opinion/Essays 


Blueprint  for  New 
US  Trade  Policy 

Clinton*s  sector-by-sector  approach  sends  wrong  signals 


Bf  loha  }.  Nnipfar 


AMERICA  in  1993  is  standing  on  the 
threshold  of  a  new  era  that  requires 
a  shift  in  thinking  on  trade  policy. 
As  the  greatest  exporter  in  the  world, 
America  must  have  a  trade  policy  that  re- 
flects the  fundameniaJ  importance  of  ex- 
panding trade  opportunities  for  all  US 
businesses  to  US  economic  prosperity  and 
job  creation.  Indeed,  trade  must  be  viewed 
as  a  vital  part  of  an  overall  competitiveness 
strategy  to  improve  American  productM^ 
at  home,  n-hjch  also  will  assure  American 
export  viability  in  global  markets. 

Since  the  tnid-lOSOs,  export  expansion 
has  become  a  driving  force  for  the  United 
States  economy  From  1987  to  1992,  ex- 
port growth  accounted  for  abo-rt  44  per- 
cent of  US  economic  growth,  and  for  even 
more  during  the  recession. 

Moreover  exports  support  1  in  6  US 
manufacturing  Jobs  and  have  contributed 
almost  all  of  the  growth  in  manufacturing 
jobs  for  the  past  eight  to  10  years.  Export- 
related  industries  pay  17  percent  more 
than  the  average,  and  they  employ  more 
skilled  workers  and  conduct  more  research 
and  de%'elopment  than  import-sensitive  in- 
dustries. Policies  that  succeed  in  promot- 
ing trade  and  increasing  exports  will  raise 
the  welfare  of  the  entire  r^on  by  moving 
workers  from  lower-  to  higher-wage  indus- 
tries. 

President  Clinton's  goal  is  to  make 
America  more  competitive.  As  he  formu- 
lates his  trade  policy,  he  must  keep  the  fol- 
lowii\g  in  mind:  The  best  strategy  is  one 
that  expands  opporturUties  for  all  US  busi- 
nesses. A  narrow,  sectoral  focus  is  not  the 
answer,  and  a  trade  policy  emphasizing  im- 
port protection  misses  the  point.  One  of 
the  risks  of  a  sectoral  approach  is  that  pol- 
itics, rather  than  markets,  govern  policy. 
And  the  global  tradirig  system,  on  which 
our  continued  export  expaiision  depends, 
is  threatened  by  the  risk  of  retaliation  and 
rising  recriminations- 
While  the  challenges  facing  the  US  in 
the  1990s  may  be  similar  to  those  of  the 
1980s,  the  remedies  are  different.  In  the 
past  decade,  American  policy  emphasized 
trade  contraction  as  a  means  of  easing  the 
pressures  felt  by  US  companies  belea- 
guered by  imports  and  the  overvalued  dol- 
lar Today,  many  of  America's  Industries 
have  sharpened  their  competitive  prowess, 
and  the  exchange  rate  against  most  cur- 
rencies no  longer  places  US  exports  at  a 
m^ior  price  disadvantage. 

A  recent  report  of  the  Competitiveness 
Rilicy  Council  -  a  bipartisan  federal  advi- 
sory commission  with  representation  from 
busutess,  labor,  public  interest  groups,  and 
government  -  lays  oiit  a  blueprint  for  a 
new  trade  agenda  for  the  19909  and  be- 
yoiKL  The  recommeridations  urge  the 
admliustntion  to  concentrate  America's  fi- 


nite bureaucratic  political,  and  diplomatic 
resources  on  trade  initialives  that  yield  the 
highest  dividends  for  the  naUon's  trading 
position;  global  growth,  competitive  ex- 
change rates,  market  Liberalizahon,  export 
fiitandng  and  promotion,  ar>d  the  removal 
of  domestic  disiiKcnlives  to  exports. 

The  first  two,  global  growth  and  main- 
taining a  competitive  exchange  rate  for  the 
dollar,  are  critical  to  US  trade  performance 
in  the  short  run.  American  exports  can 
grow  oi\ty  if  our  foreign  markets  are  ex- 
panding and  if  the  dollar  is  priced  at  a  level 
that  permits  US  finns  to  compete  success- 
fully. 

FIRST,  the  administration  ^tould  place 
high  priority  on  developing  a  global 
growth  strategy  with  our  Group  oS 
Seven  partners,  espedall)-  Japan  and  Ger- 
mariy.  Japan's  record  surplus  continues  to 
rise,  and  Germany's  recession  is  dragging 
the  rest  of  Europe  down  as  well  The  solu- 
tion is  additional  fiscal  stimulus  in  Japan, 
and  fiscal  tightening  in  Germany,  which 
would  lower  interest  rates  throughout  Eu- 
rope. Achieving  G-7  agreement  on  such  a 
strategy  would  provide  the  foundation  for 
much  closer  cooperation  to  maintain  world 
growth,  with  great  benefits  to  all  US  ex- 
porters. 

Second,  to  maintain  a  competitive  dol- 
lar the  US  should  seek  agreemoit  in  the 
G-7  to  build  on  the  currency-referoice 
ranges  maintained  during  1987-88.  Such  a 
system  would  reassure  American  exporters 
that  they  will  not  once  again  be  priced  out 
of  worid  markets,  as  they  were  in  the  mid- 
dle 1980s.  This  would  energize  American 
fums  to  invest  -  aitd  create  jobs  -  domes- 
tically to  meet  demand  abroad. 

Third,  new  multilateral,  regional,  and 
bilateral  initiatives,  such  as  the  current 
North  An>erican  Free  Trade  Agreement 
(NAFTA),  must  coitfinue  to  expand  the  m- 
temationaJ  trade  regime.  E^ariy  cortdusioa 
of  the  Uruguay  Round  of  the  Genoal 
Agreement  on  Tarifb  and  Trade  would 
pave  the  w«y  to  a  new  multilateral  rourwl 
to  deal  with  emerging  Issues  such  as 
investment  and  the  environment,  which 
are  chilling  world  trade.  After  NAFTA,  per- 
haps the  best  place  to  launch  a  trad^«x- 
panding  Initiative  is  in  East  Asia,  whose 
countries  are  engines  of  worid  economic 
growth,  crucial  markets  for  US  exports, 
ar>d  vital  sources  of  cap^aL 

Bilateral  talks  are  especially  important 
with  JapaiL  A  new  framework  buQcfing  on 
the  Structural  Impediments  IrUtiathr 
should  be  revised  and  reinvtgorated,  par- 
ticularly with  respect  to  antitrust  and  other 
competition  policies-  In  dealiitg  with  Ja- 
pan, however,  research  has  suggested  that 
the  US-Japan  trade  deficit  Is  largely  due  to 
macToeconomic  factors.  This,  in  turn,  sug- 
gests that  a  trade  pcdicy  based  purely  on 
sectors  b  not  golr\g  to  be  suffldenL 

Fourth,  a  sharp  increase  b  needed  in 
the  quality  arul  quantity  of  US  export  credit 
programs,  which  are  often  crucial  in  deter- 


mifxing  the  outcome  of  many  major  con- 
tracts, particularly  in  the  &Lst -growing  ttar- 
keta  of  the  developing  worid.  The  CUiuoa 
administration's  plan  lo  cut  the  Expnn-In. 
port  Baixk's  appropriation  in  comiiig  years 
goes  in  the  wrong  direction.  Instead,  (he 
bank's  azuiual  program  level  should  be  In- 
creased to  S20  billion,  requiring  at<  jt- 
crease  in  subsidy  of  about  S400  million.  In 
<mler  to  meet  growing  demand. 

Fifth,  US  export-promotion  efforts 
should  be  sharply  increased,  focused,  and 
Improved.  A  coherent  strategy  and  dear 
priorities  -  which  despite  recent  efforts 
still  do  not  exist  -  are  needed  to  maximise 
export  enhancement.  Moreovet.  funding 
for  export  promotion,  currently  one-fouxin 
Ic  one-third  thai  of  our  m^for  Erut.pean 
competitors,  should  be  doubled  over  tl'e 
next  five  yean. 

Sixth,  a  m^for  effort  b  needed  tt, 
sbaipty  redDce  domestic  expon  doincen- 


tiv.*s  that  block  billions  of  dollars  of  for- 
eign sales  by  American  corr^wnie^  Partic 
ularly  LmportiiPt  is  to  limj.  sharply  unilai 
snl  export  controls;  only  maltilatcra. 
controls  can  be  e(recti''e  against  a  target 
country 

Tbs  Cliiuon  administration  has  adoptp< 
some  of  these  items,  inditding  efforts  U 
get  Japan  and  Gennany  u.  stimulMe  theii 
et'onomies. 

Other  Cena.  such  as  expor  fbiancirvg, 
&re  going  the  other  way.  The  reai  question 
however,  b  wha?.  Hie  ovwarching  goal  o 
the  Clinton  admirustratit/n  s  tr^e  policy 
will  be.  A  trade  pohcy  foojsmg  j.Jy  on  sec- 
uy-speciflc  measures  imposed  at  the  bor- 
der b  not  the  answec  >iathei,  ih*  gua 
should  be  to  expand  opporturities  for  al 
USexpoiten. 

a  John  J.  Murpky  it  diaiman  and  CEO' 
t^Ormer  Industries  inc. 
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Compete,  Not  Retreat 

by  Paula  Stem 
A  Leading  Trade  Specialist  Says  Clinton 
Should  Expand  —  Not  Manage  —  Trade. 


The  conventional  Washington 
wisdom  is  wrong  again. 
Critics,  pundits,  and  just  old 
garden  variety  skeptics  are 
saying  that  President  Bill 
Clinton  is  perilously  ignoring 
the  rest  of  the  world  while  trying  —  with 
mixed  success  —  to  shrink  the  domestic  bud- 
get and  stimulate  the  anemic  U.S.  recovery. 

The  facts  are  that  the  President  has 
focused  his  time  in  the  first  one  hundred  days 
on  the  "economy,  stupid,"  and  that  includes 
foreign  trade,  monetary  policy,  and  macroeconomic  policy 
coordination.  But  after  only  a  few  months  in  office,  ques- 
tions persist  about  the  Administration's  effectiveness  and 
commitment  to  push  export-led  growth  —  which  is  essen- 
tial for  the  world's  largest  exporter  and  debtor  to  achieve  a 
sustained  economic  recovery. 

Few  of  the  President's  critics  appreciate  that  the  U.S. 
economy  is  fully  enmeshed  in  an  integrated  world  econo- 
my. Exports  and  imports  of  goods  and  services  equal  one 
quarter  of  America's  gross  national  product  "What  we  do 
domestically  and  how  we  do  internationally  are  insepara- 
ble." So  said  President  Clinton  in  a  May  speech  to  the 
Export-Import  Bank  conference.  That  speech,  plus  his 
February  AmericanlJniversity  speech,  lay  out  the  Presi- 
dent's international  economic  priorities  and  together  form 
a  blueprint  for  action. 

Deeds  are,  in  fact,  following  the  President's  words. 
Reducing  the  budget  deficit  will  probably  have  the  largest 
impact  on  reducing  the  trade  deficit  than  any  other  single 
policy  action.  The  content  of  the  President's  budget  pack- 
age is  likewise  enabling  Treasury  Secretary  Bentsen  to 


Pavia  Stern 


pursue  a  G7  global  growth  strategy. 

Japan's  Prime  Minister  Miyazawa  rolled 
out  his  1993  $120  billion  fiscal  stimulus  pro- 
gram before  he  was  welcomed  in  Washing- 
ton in  mid-April.  The  German  Bundesbank 
has  started  easing  high  interest  rates  that 
have  strangled  the  European  economy.  Only 
time  will  tell  what  the  G7  growth  strategy 
will  ultimately  achieve.  But  already,  the 
yen's  value  against  the  dollar  has  risen  14% 
since  President  Clinton  took  office,  thereby 
positioning  U.S.  firms  to  be  that  much  more 
price  competitive  —  at  least  against  Japanese  goods  —  at 
home  and  overseas. 

Without  doubt,  the  Administration's  trade  policy  got 
off  to  an  uneasy  start.  Early  on,  EC  negotiator  Sir  Leon 
Brittan  called  the  U.S.  Trade  Representative,  Mickey  Kan- 
tor,  a  "bureaucratic  bully."  In  Mid-May  Washington  Post 
editorialist  Jim  Hoagland  wrote  that  "so  far  administration 
trade  policy  has  resembled  a  series  of  drive-by  shootings 
mote  than  a  considered  extension  of  the  philosophy  Clin- 
ton expounded  in  the  campaign." 

But  let  us  look  again.  Having  completed  a  review  of 
many  of  the  old  agenda  items  inherited  from  its  predeces- 
sors, the  Administration  has  moved  through  the  prelimi- 
nary legislative  phases  of  renewing  fast  track  authority 


Paula  Stem,  former  chairwoman  of  the  U.S.  International 
Trade  Commission  and  current  President  of  the  Stem 
Group,  is  a  member  of  the  Trade  Policy  Subcouncil  of  the 
Competitiveness  Policy  Council  and  Visiting  Fellow  of  the 
Progressive  Policy  Institute. 
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with  a  target  of  pompleting  the  protracted  Uruguay  Round 
GATT  talks  by  December  15.  And  since  0MB  Director 
Leon  Panetta's  April  statement  that  NAFTA  was  "dead," 
the  Administration  has  rolled  out  a  strategy  to  win  over 
public  o|;inion  as  it  simultane- 
ously proceeds  to  negotiate     

with  Mexico  and  Canada 
side  agreements  on  labor  and 
the  environment  designed  to 
make  the  Bush-negotiated 
NAFTA  acceptable  to  a  skepti- 
cal Congress. 

Meanwhile,  a  review  has 
been  launched  of  export  con- 
trols —  a  Cold  War  legacy 
which  hampers  American 
exports.  And  the  President  has 
designated  Commerce  Secre- 
tary Ron  Brown  and  Ex-Im 

Bank  President  Ken  Brody  to     

serve  as  Chairman  and  Vice 

Chairman  respectively  of  the  Trade  Promotion  Coordinat- 
ing Committee  (TPCC)  that  is  meeting  daily  in  order  to 
develop  an  action  plan  by  September  to  enhance  Ameri- 
can exp>orts. 


Clinton 's  critics  have  been 
both  unfair  and  impatient. 


been  both  unfair  and  impatient  —  the  President's  blue- 
print does  chart  the  right  course.  He  and  his  team  were 
not  accorded  a  honeymoon  during  the  start-up.  And  while 
the  recession-burdened  nations  of'Europe  and  Japan  seem 
more  predi;:posed  at  this  t'me 

to  cooperate  with  a  globai 

growth  strategy,  the  Presid.iit 
deserves  credit  for  demonstiat- 
ing  the  necessary  leadership 
that  America  now  seems  atJs 
to  provide. 

On  tlie  other  hand,  there  i« 
s:ill  reason  to  worry  about  an 
export-assisted  recovery. 
The  downward  export  trends 
are  a  clarion  call  for  immediate 
action.  After  playing  a  posit" ve 
role  in  GDP  growth  in  1990 
and  1991,  the  net  export  com- 

ponent    of   GDP    reversed 

direction  in  1992  and  remains 

a  drag  on  1993  growth  prospects.  J-ast  quarter,  expons 
fell  at  an  annual  rate  of  7.1%  with  merchandise  trrde 
expons  falling  by  1 1.6%.  The  trade  deficit  continu'^s 
to  worsen  because  of  slow  dem^fnd  in  Japan  a.\& 


The  important  point  here  is  that  Clinton's  critics  have        Europe,  combined  with  the  transaction  lag  effect  from 


Trade  as  a  Share  of  GDP 
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currency  realignments. 

Recently  the  Trade  Policy  Subcouncil  of  the  Compet- 
itiveness Policy  Council  —  a  bipartisan  federal  advisory 
commission  with  representation  from  business,  labor, 
public  interest,  and  government  —  put  forth  its  blueprint 
for  export  growth.  The  Administration's  actions  so  far 
track  many  of  the  group's  recommendations  —  namely,  a 
global  growth  strategy,  maintaining  a  competitive  dollar, 
and  early  conclusion  of  the  Uruguay  Round.  However, 
the  Administration  initiatives  fall  short  of  the  group's  rec- 
ommendations in  areas  that  would  help  fmance  and  pro- 
mote American  exports,  as  well  as  remove  export  disin- 
centives. 

The  Administration's  plan  to  cut  the  Exim  Bank's 
appropriation  in  the  coming  years  raises  questions  about 
the  degree  of  its  commitment  to  export-led  growth.  The 
Bank's  announcement  to  do  more  with  less  through 
bureaucratic  streamlining  is,  of  course,  welcome.  Yet  the 
demand  for  fmancing  is  rising  rapidly  as  U.S.  exporters 
face  stiff  competition  from  foreign  countries  benefitting 
firom  the  aggressive  export  assistance  programs  of  their 
home  governments. 

U.S.  export  promotion  efforts  should  be  sharply 
increased  and  focused  now;  the  Presideiu's  TPCC  should 
not  wait  until  its  September  deadline  to  propose  a  unified 
export  promotion  approach.  Ten  federal  agencies  operate 
over  ISO  export  promotion  programs  with  agricultural 
promotion  receiving  74  percent  of  outlays  even  though 
agricultural  goods  constitute  only  ten  percent  of  U.S. 
exports.  An  immediate  first  step  should  be  to  direct  the 
0MB  to  create  a  single,  cross-agency  budget  function  for 
export  promotion  funding.  Cold  War-era  export  controls 
that  require  30  to  40  percent  of  all  U.S.  manufactured 
exports  to  get  some  form  of  written  permission  require 
urgent  revamping. 

American  businesses  and  workers  remain  saddled 
with  a  panoply  of  made-in-America  export  disincentives, 
which  cost  us  S30  billion  annually.  Based  on  those  num- 
bers it  appears  that  the  new  trade  team  is  spending  too 
much  energy  oa  designing  new  schemes  modeled  on  the 
Semiconductor  Agreement  which  specifies  market  share 
targets  it  expects  Japan  to  achieve  by  buying  goods  from 
American-owned  firms  regardless  of  whether  or  not  they 
are  produced  by  U.S.  workers.  A  genuinely  "results-ori- 
ented" export  policy  might  yield  more  significant,  reason- 
able, and  lasting  results  overall  if  it  devoted  less  time  try- 
ing to  differentiate  its  sector-specific  Japan  policy  from 
that  of  Reagan  and  Bush.  The  Administration  will  get 
more  results  quicker  by  building  on  its  global  growth 
strategy,  pushing  radical  structural  reform  in  Japan,  and 
expanding  export  opportunities  for  all  sectors  by  financ- 
ing and  promoting  exports,  and  removing  the  relevant  dis- 


Exports:  The  Key  to 
Recovery 

•  Exports  and  imports  of  goods  and  services  equal 
one  quarter  of  America's  gross  national  product 

•  The  Trade  Promotion  Coordinating  Committee 
(TPCC)  that  is  meeting  daily  in  order  to  develop 
an  action  plan  by  September  to  enhance  American 
exports. 

•  Ten  federal  agencies  operate  over  ISO  export  pro- 
motion programs  with  agricultural  promotion 
receiving  74  percent  of  outlays  even  though  agri- 
cultural goods  constitute  only  ten  percent  of  U.S. 
exports. 

•  American  businesses  and  workers  remain  saddled 
with  a  panoply  of  made-in-America  export  disin- 
centives, which  cost  us  $30  billion  annually. 

•  There  is  still  reason  to  worry  about  an  export- 
assisted  recovery.  The  downward  export  trends 
are  a  clarion  call  for  immediate  action. 


incentives  at  home.  This  emphasis  also  better  takes  into 
account  the  medium  and  small  entrepreneurial  businesses 

—  the  source  of  new  ideas  and  jobs  in  the  U.S.  economy 

—  which  lack  political  muscle  to  get  on  a  managed  trade 
bilateral  agenda. 

It  seems  a  misallocation  of  finite  bureaucratic,  politi- 
cal, and  diplomatic  time  and  resources  when  the  Adminis- 
tration uses  high-profile  pressure  to  open  the  Japanese 
government  procurement  niche  for  U.S.  supercomputers 
at  a  time  when  export  controls  on  "supercomputers"  con- 
tinue to  restrict  worldwide  exports  of  even  commonly 
available  computers  like  workstations. 

■  In  a  perfect  worid,  we  would  try  to  accomplish  every- 
thing. In  an  imperfect  one,  choices  must  be  made.  The 
idea  is  to  choose  where  to  get  the  greatest  expon  bucks  for 
the  trade  policy  bang. 

A  trade  policy  focusing  only  on  sector-by -sector 
negotiations  is  an  inadequate  approach  to  the  challenges 
facing  an  America  that  must  export.. .now.  America's 
approach  should  be  to  expand  opportunities  for  all  U.S. 
exporters.  If  the  Clinton  goal  is  for  America  to  "compete, 
not  retreat,"  then  focus  should  be  not  on  managing  trade 
but  expanding  trade.  ♦ 
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Indusjtry  finds  teammates 
in  a  research  revolution 


By  Ronald  E  Yates 

Chicaoo  Trtourw 

BETHLEHEM.  Pa.— On  a 

mountaintop  overiooidng  Lehi^ 
University's  heavily  wooded 
campiu  stands  a  rather  ordi- 
nary-looking 6-story  bulling. 

But  there  is  nothing  on£aary 
aboin  what's  inside. 

In  a  so-foot-high  by  100-foot- 
long  room  that  resembles  an 
open-ended  racquetball  court 
stands  a  computer-controlled 
torture  chamber.  Its  puipose  is 
to  amulate  the  eSTects  of  years 
of  stress  and  &dgue  on  struc- 
tures such  as  buildings,  bridges, 
ships  and  oSkhore  oil  platforms. 
It's  the  world's  laigest  "mul- 
tidirectional reaction  waO,"  and 
it's  the  only  place  in  America 
where  engineers,  university  re- 
searchers and  federal  tedinicians 
can  come  together  to  conduct 
research  and  development  for 
the  nation's  construction  indus- 
try. 

In  an  era  defined  by  corporate 
downsizing  and  cuts  in  research 
budgets,  the  S24  million  Ad- 
vanced Technology  for  Large 
Structural  Systems  (ATLSS) 
center  is  an  example  of  the  ic- 
tcjfch-and-devdopmM  conior- 
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First  in  a  series  on  the  quiet 
revolution  in  research  and  de- 
velopment as  the  U.S.  com- 
petes in  the  global  economy.  . 


tia  being  created  by  private  in- 
dustry, univeisities  and  federal 
agencies. 

It  is  also  illustrative  of  the 
R&D  revolution  sweeping  the 
natioii— a  revohition  critical  to 
America's  innovation  and  ul- 
timatelv  its  ability  to  compete  in 
the  global  maricet 

So  far,  the  revolution  has 
mostly  been  quiet,  taldng  place 
in  relative  obscurity.  Yet  m  cor- 
porate labs,  research  centers  aitd 
universities,  and  even  in  the  na- 
tion's factoria  cf  war,  long-hdd 
assumptions  about  bow  and 
where  R&D  gets  done  are  being 
changed,  dramatically  and  per- 
manently.   . 

CoUabotations  such  as  the  one 
■t  Lehigh  seem  a  ioocal  solution 
to  the  high  cost  dr  R&D.  But 
they  are  still  viewed  with 
wanness  by  many  American 
corporations.  (The  National  Sci- 
«  See  R&D,  PB.  14 
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are  being  generated  virtually  by 
the  hour,  taking  months  to  nam- 
mer  out  an  a£reement  with  a  fed- 
eral research  facility  can  be  deadly. 
By  the  time  a  contract  is 
negotiated,  foreign  competitors 
may  already  have  a  product  incor- 
porating a  similar  technology  on 
the  mailcet. 

William  V.  Braun,  senior  vice 
president  and  director  of  researdi 
and  development  for  Motorola 
Inc.,  recalls  that  in  the  late  1980s 
it  took  Motorola  more  than  18 
months  to  fmish  the  paperwork  on 
a  development  with  the  Lawrence 
Berkeley  Laboratory  in  Berkeley, 
Caiif. 

"First,  we  had  to  identify  the 
need  for  the  research,"  said  Braun. 
"That  was  fast  But  what  took  the 
time  was  negotiating  the  intellec- 
tual property  rights  and  federal 
.compliance  portions  of  the  con~ 
trart." 

•  As  of  April,  there  were  400 
'CRADAs  among  the  nine  labora- 
tories administered  by  the  Depart- 
ment of  Energy  and  private  indus- 
try. While  the  earliest  ones  did 
indeed  sometimes  take  18  months 
or  longer  to  hammer  out,  the  pro- 
cess has  been  streamlined  in  the 
last  year  or  so,  said  Energy  De- 
bartment  spokeswoman  Chris 
RielidL 

"We  bad  tons  of  problems  in  the 
beginning,"  Kielich  said,  mainly 
because  "the  government  has  tra- 
ditionally had  an  arm's-length  le- 
latiortship  with  private  industry." 

Early  on,  Kielich  said,  there 
werr  questions  of  liability,  licen- 
sing and  how  to  monitor  the 
agreement.  But  those  problems 
have  been  largely  ironed  out.  she 
said.  ^ 


"We  just  finished  a  CRADA 
with  the  American  textile  industry 
to  do  research  on  new  materials, 
automation  and  manufacturing 
processes  that  will  include  eight  oT 
our  nine  laboratories  and  it  only 
took  us  six  weeks  to  put  together, 
said  Kielich.  "We  have  done  some 
in  as  little  as  48  hours." 

Nevertheless,  it  will  take  time 
for  private  industry  to  accept  the 
idea  of  working  with  Uncle  Sam 
in  the  lab. 

The  entrenched  mistrust  of  a 
skittish  private  sector,  say^  Robert 
Cassidy,  editor-in-chief  of  R&D 
Magazme,  has  been  almost  as  ef- 
fective as  government  bureaucracy 
at  slowing  the  pace  of  collabora- 
tive R&D. 

"The  problem  is  coming  more 
from  pnvate  industry  than  from 
the  federal  laboratories,"  said  Cas- 
sidy,  whose  34-year-old  publica- 
tion monitors  R&D  efforts  in 
America  and  overseas.  ^A  few 
years  ago  there  were  feais  that  the 
federal  labs  didn't  know  bow  to  do 
collaborative  commercial  R&D, 
but  many  are  doiitg  a  credible  job 
today." 

Why?  Because,  says  Cassidy, 
"their  butts  are  on  the  line.  Tliere 
is  tremendous  political  and  eco- 
nomic pressure  on  them  today. 
They  have  a  budget  of  more  than 
S20  billion  and  no  longer  have  the 
Pentagon  as  their  main  customer." 

The  federal  labs  now  understand 
the  iinportance  of  time,  Cassidy 
adds.  They  understand  that  when 
it  comes  to  commercial  products, 
they  have  an  edge  only  when  they 
get  to  market  wst  In  short,  says 
Cassidy,  they  have  to  prove  their 
viability  the  same  way  coipoiate 
R&D  centers  are  doing. 


"One  of  the  biggest  changes  in 
corporate  R&D  is  that  it  is  now 
seen  as  a  profit  center,"  said  Cas- 
sidy. 

"Accountability  has  become  a 
critical  component,"  he  said. 
"Corporations  are  counting 
patents,  trying  to  find  a  measure 
of  success  to  pin  down  accounta- 
bility. You  don't  create  anything 
anymore  without  knowing  what 
the  market  wants." 

But  some,  like  Charies  M.  Vest, 
president  of  the  Massachusetts  In- 
stitute of  Technology,  caution 
against  emphasizing  commercial 
development  at  the  expense  of 
pure  rescardL 

"Shrinking  product-cycle  times 
is  perhaps  ue  m^or  challense  of 
the  1990s  for  many  industrial  sec- 
tors, but  its  implications  for  long- 
term  research  and  innovation 
must  not  be  overlooked,"  said 
Vest  during  a  keynote  address  be- 
fore the  American  Association  for 
the  Advancement  of  Science. 
"Continuous  incremental  im- 
pFOvtment  is  extremely  important 
to  manufacturing,  but  it's  not  ev- 
erything. 

"Industries  and  economies  in  the 
decades  ahead  will  be  driven  by 
new  knowledge  and  innovation — 
make  no  misake  about  it,"  Vest 
continued.  "Therefore,  we  in 
America  must  not  wake  up  several 
years  hence  to  find  that  we  have 
matched  our  competitors  in  the 
rapidity  with  viincb  we  can  com- 
mercialize new  technologies,  but 
that  we  are  no  longer  generating 
those  new  ideas.  We  must  do 
both." 

Next:  Smaller  companies  find 
their  way  down  the  sew  R&D 
road. 
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Miatfinns 
are  most 
^American'? 


By  RomM  E.  YatM 

Trbune  Stait  Writer 

Fifteen  or  20  years  ago,  if  you 
were  a  U.S.  trade  official  charged 
with  making  sure  American  com- 
panies got  a  fair  shake  in  the  in- 
ternational marketplace,  your  job 
would  have  been  fairly  straight- 
forward. 

But  today,  with  increasing 
numbers  of  companies  operating 
abroad,  applying  U.S.  trade  laws 
and  policies  to  the  realities  of  the 
global  market  is  becoming  in- 
creasingly tricky. 

Just  ask  members  of  President 
Clintons  Council  of  Economic 
Advisers  and  Washington's  cadre 
of  trade  experts,  many  of  whom 
are  debating  how  to  defme  which 
'"American'"  companies  U.S.  trade 
officials  are  supposed  to  protect. 

"Under  current  U.S.  trade  laws, 
an  "Amencjm  company'  really  re- 
fers to  any  compcmy  that  makes 
products,  using  American  work- 
ers, in  a  facility  located  in  one  of 
the  50  states  or  U.S.  territories." 
said  Paula  Stern,  former 
chairwoman  of  the  U.S.  Interna- 
tional Trade  Conmiission.  She  is 
now  staff  director  of  the  trade 
policy  subcouncil  of  the  bipar- 
tisan Comgeiiiijiefl^ess  Policy 
Council. 


Photo  fcf  *ifie  Tffcuni  by  Steve  grorr./A  r 

Trade  official  Paula  Stem  says 
the  global  economy  makes  de- 
fining an  'American'  finn  tough. 

While  that  may  seem  simj/le. 
Stem  says  the  realities  of  the 
global  marketplace  and  the  in- 
creasingly multinational  compa- 
nies that  serve  it  have  blurred 
distinctions. 

"I'm  involved  in  a  case  right 
now  that  typifies  the  problem," 
said  Stem,  who  also  heads  her 
own  Washington-based  interna- 
tional-trade consulting  company. 
Stem  Group  Inc. 

"For  years.  Brother  Industries 

(a  Japanese  computer  and  type- 

See  Trade,  Pack  4 
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CoKT^nns  FtoM  Pact  1 
writer  company]  fought  off  dump- 
ing cases  brought  against  them  by 
Smith-Corona."  an  American 
owned  company  based  In  Cort- 
land. NY. 

"Today.  Brother  no  longer  Im- 
ports typewriters  from  Japan." 
she  continued.  "Instead,  it  makes 
them  in  a  plant  in  Memphis,  using 
American  workers.  It  has  even 
moved  its  marketing  and  R&D  op- 
erations to  Memphis. 

"Smith-Corona,  on  the  other 
hand,  has  been  Importing  Its 
typewriters  from  facilities  It 
operates  In  Singapore  and  has 
moved  Its  New  York  manufactur- 
ing facility  to  Mexico  " 

So  which  is  the  American  com- 
pany? Stem  asks  rhetorically. 

II  was  a  question  the  Commerce 
Department  had  to  wrestle  with 
when  Brother  turned  the  tables  on 
Smith-Corona  and  filed  suit 
against  11.  charging  It  was  dump- 
ing  typewriters  made  in 
Singapore  onto  the  American  mar- 
ket. 

"At  first  the  Department  of 
Commerce  lialked  at  bearing  the 
case,  saying  that  Brother  had  no 
legal  standing."  said  Stem.  "But 
the  International  Trade  Commis- 
sion overruled  the  department, 
saymg  when  you  apply  the  defini- 
tion of  an  American  company.  It 
IS  Brother  that  is  the  American 
company,  not  Smith-Corona." 

The  quandary  led  US  Secretary 
of  Labor  Howartl  Reich  to  pose 
the  question  "Who  is  "usT  in  an 
academic  paper  a  few  years  beck, 
while  he  was  a  Harvard  professor. 
Reich's  question  may  look  sim- 
ple, but  it's  a  fundamental  query 
of  the  state  of  Amencan  capital- 
ism. 

It  sets  up  a  conimdrum  that  peo- 
ple such  as  Stem,  chief  White 
House  economist  Laura  Tyson 
and  member?  of  the  new  ly  created 
National  Economic  Council  mull 
daily: 

Can  It  be  assumed  that  Ameri- 
oaa-Qwrcd  CQtn(iaiues  stiU  speak 
for  the  United  SUtes  and  its  peo- 
ple' 

With  US  companies  formmg  al- 
liances with  old  foreign  competi- 
lor>— alliances  that  sometimes  call 
for  the  swappmg  of  laciliiies.  peo- 
ple, technology,  processes,  prod- 
ucts and  even  investment  capi- 
tal—officials must  understand 
where  an  Amencan  company  ends 
and  a  foreign  company  begins 

In  the  last  13  years  more  than 
70(1  global  alliances  have  been  an- 
nounced m  the  semiconductor  m- 
duslri  alone,  and  90  to  100  are 
created  each  year,  according  to 
Daiaquesi  Inc..  a  California  com- 
pany that  compiles  mtemational 
busmess  statistics 

And  because  hundreds  more  are 
not  ofTicially  disclosed,  the  nmr- 
ber  of  American  companies  in- 
tenwined  with  foreign  firms  in 
thai  mdustry  may  l>e  higher,  say 
L'.S  trade  officials. 

Reich  and  Tyson,  who  appear  to 
be  the  leaders  of  divergent  camps 
in  the  drive  to  define  the  new 
global  American  corporation,  have 
distilled  their  positions  this  way: 

"American  companies."  Reich 
has  written,  "are  those  that  pro- 
vide high-skill  jobs  for  American 
workers  in  America— regardless 
of  their  ownership.  The  flag  that 
fbes  over  a  factory  or  corporate 
headquarters  is  less  and  less  rele- 
vant" 

In  a  paper  titled  "They  Are  Not 
Us"  thai  she  wrote  in  response  to 
Reich's  "Who  is  us'?"  query, 
Tyson  disagrees.  The  economic 
fate  of  nations  is  still  tied  closely 
to  the  success  of  their  domesticaJ- 
*  ly  based  corporations,"  Tyson 
'   says  in  the  paper,  written  before 


her  current  appointment  A  com- 
pany's nationality  still  largely  de- 
termines where  It  wlU  base  the 
bulk  of  Its  sales,  production  and 
research  and  development,  she 
said. 

Under  those  interpretations. 
Reich  would  call  the  Diamond- 
Star  Motors  automobile  factory  In 
Bloomington-Normal.  111.,  an 
American  plant  Tyson  would  see 
It  as  a  Japanese  "transplant"  (The 
plant  was  opened  In  the  late  1S80S 
as  part  at  a  Mitsubishi  Motors- 
Chrysler  Corp  joint  venture,  bat 
Chrysler  has  sold  Its  share  to  Ml- 
ijublshL) 

The  plant  has  brought  thou- 
sands of  Jobs  to  central  Illinois 
and  Is  viewed  by  local  oflflrlals  as 


With  U.S.  companies 
fonning  global  alliances, 
officials  must 
understand  where  an 
American  firm  ends  and 
a  foreign  one  begins. 


a  primary  economic  engme.  But 
what  is  it? 

"It's  a  misnomer  to  call  Japa- 
nese-owned  auto  plants  Japanese 
transplants."  argues  Phillip  A. 
Hutchinson  Jr..  president  of  the 
Association  of  International  Auto- 
mobile Manulacturers  Inc. 

"These  Japanese-owned  plants 
are  ground-up,  state-of-the-art 
plants,"  said  Hutchinson.  They 
are  new  American  plants  through 
and  through. 

There  are  seven  such  plants  In 
IheU.S 

"1  know  there  are  people  who 
say  they  aren't  really  American 
plants,  but  no  matter  how  you  de- 
fine them,  they  are  good  for  this 
country."  Hutchmson  said  There 
are  more  than  40.000  American 
worker?  employed  in  these  plants, 
and  for  each  of  those,  another  six 
Amencan  workers  suppon  them 
in  some  way.  That  means  another 
240,000  American  workers  are 
working  because  of  these  Japa- 
nese-owned plants." 

House  Majority  Leader  Richard 
Gephardt  (D-Mo.).  known  for  his 
tough  stance  on  trade,  isnt  quite 
as  eager  to  confer  Amencan  cor- 
porate citizenship  and  the  benefits 
that  go  with  it  on  Japanese-owned 
facilities 

The  problem,  he  says,  is  the  lack 
of  reciprocal  attitudes  toward 
American  plants  within  the 
borders  of  trading  partners  such 
as  Japan.  South  Korea  and  China. 

This  country  will  not  be  able  to 
sustain  a  desirable  standard  of 
bvmg  if  our  trading  relationships 
are  not  sufficiently  open  and  ac- 
cessible on  a  reciprocal  liasis." 
Gephardt  told  the  Economic  Poli- 
cy Institute  recently. 

"Grudgingly,  finally,  the  high 
priests  of  trade  orthodoxy  are  be- 
ginning, with  elaborate  and  pain- 
ful logical  constructs,  to  enter  the 
real  world  of  mortals— of  corpo- 
rate CEOs  and  workers  who  actu- 
ally bve  with  the  realities  of  mter- 
national  commerce."  be  said. 

T  iwer  cease  to  be  amaied  at 
the  dilbmice  in  outlook  between 
someone  who  has  actually  tried  to 
sell  something  Intemationilly  and 
someone  who  writes  learned'  eco- 
nomic papers  about  the  subject' 

Yet  it's  those  ecooomic  papers 
that  are  providing  grist  (or  the  de- 
bate in  Washington  tbe«  days. 

Reich  and  Gephardt  agree  that 
America's  stsuUrd  of  living  de- 
pends on  the  creation  of  hifh- 
sklUed  jobs  and  od  improving  the 
skills  of  workers  who  take  them. 
They  dUIer.  however,  when  It 
comes  to  the  tricky  task  at  priori- 


tizing 

Although  Reich  and  Gephardt 
agree  that  U.S.  trade  ofnclals 
should  assign  priority  to  US  - 
owned  companies  that  export 
from  the  U.S,  they  differ  when  it 
comes  to  the  next  levA 

The  Reich  camp  would  rank  for- 
eign-owned companies  such  as 
Honda  and  Sony  that  export  from 
the  US  ahead  of  U.S.-owned  sub- 
sidiaries In  foreign  countries. 

Under  that  scenario,  the  U.S. 
trade  representative  would  be 
more  obliged  to  help  a  Japanese- 
owned  automaker  exporting  cars 
It  made  In  the  U£.  than  it  would 
to  help  Scbaumburg-based 
Motorola  Inc.  sdl  t»9gt  to  China 
that  11  niakes  tn  Ikclorles  in  Ma- 
taqnli. 

Under  the  Rea^n  and  Bush  ad- 
minlstratloDS.  tbe  last  two  cateco- 
rles  were  essentially  Olp-llopiied. 

Tbe  Reagan  adjninlstmtlon  ex- 
pended a  huge  amount  of  political 
capital  In  prying  open  the  Japa- 
nese retail  toy  market  fbr  tbe  U.S. 
Toys  "R"  Us  Inc.  chaia  With  a 
half-dozen  Toys  "R"  Us  stores 
open  in  Japan  and  another  half- 
dozen  to  open  soaa,  that  effori  is 
considered  a  ■ncfws 

But  is  it?  Reldi  is  critical  of  tbe 
Toys  "R"  Us  case  l)ecause  the 
company  is  sdUoc  toys  In  Japan 
that  are  moatty  mMle  in  Southeast 
Asia,  no!  In  Oie  U£.  Tboae  In  the 
Tyson  aitit  are  toss  crltlcaL  say- 
ing the  object  was  to  help  an 
American  retail  outVet  gain  a  pres- 
ence In  a  nation  that  has  tradi- 
tionally discouraged  such 
footboUs. 

Such  a  sector-spedCc  approach, 
modeled  on  the  U.S -Japan  sem 
iconductor  agreement  of  the  iseos. 
is  not  the  way  to  go  in  tbe  "SOs. 
says  Stem.  The  danger  Is  that  po 


Utical  muscle,  more  than  markets. 
wlU  govern  trade  at  a  time  when 
the  U.S.,  the  world's  largest  ex 
porter  and  debtor  nation,  caimot 
afford  to  lose  foreign  sales. 

"Companics  in  the  1990s  are 
going  to  follow  markets,  not  the 
Dag."  Stem  said.  The  most  press- 
ing problem  [facing  the  Clinton 
administration)  is  opening  up  for- 
eign markets  so  American  Inves- 
tors can  be  owners  of  foreign  com- 
panies as  surely  as  foreigners  can 
be  owners  of  American  compa- 
nles.- 

Another  problem  is  tbe  revam- 
ping of  America's  trade  bureau- 
cracy, said  a  recent  report  by  the 
trade  policy  subcouncU  of  the 
Competitiveness  Policy  Council 

"While  moat  recognize  that  tbe 
ultimate  responsibility  for  ra- 
tionalizing U.S.  economic  poUcy 
lies  with  tbe  president  the  system 
by  which  policy  is  made  and  car- 
ried out  needs  constructive 
change  that  will  make  It  simpler 
and  more  transpannt*  the  report 
said. 

"Measures  must  be  taken  to 
facilitate  tbe  coordination  of  a 
currently  disjointed  apparatus,  re- 
duce duplication  and  nee^ess  di- 
vision, reduce  \'uln€rabilm'  to  po- 
litical manipulation  by  various 
interest  groups  and  increase  the 
stature  of  the  Cabinet  otTicial  re- 
sponsible for  trade  policy."  it  con- 
tinued. 

"Nation-states  persist  but  trade, 
investment  money  flow  and  cor- 
porate activities  have  become 
global."  said  KlichI  Mochlzukl, 
cliairman  of  Pacific  Institute  In 
New  York-  Tbe  world  order  is  re- 
structuring And  the  current 
(trading)  system  is  nearly  im- 
potent to  deal  with  It" 
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hKorporating  TECH TRA^S^EBnSi^^f 


An  Exclusive  Biweekly  on  Federal  Technology  Policy 


GROUP  SEEKS  STRONGER  ACTIONS 
ON  BEHALF  OF  COMPETITIVENESS 

A  new  report  released  by  the  Competitiveness  Policy 
Council  urges  President  Clinton  to  make  his 
'competitiveness  agenda"  the  centerpiece  of  U.S.  economic 
policymaking. 

The  couBcil  wants  administration  officials  to  propose  a 
series  of  additional  measures  to  "increase  the  quantity  and 
quality  of  public  and  private  investment,  without  recreating 
on  their  efforts  to  reduce  the  budget  deficit' 

In  introducing  its  report  at  a  press  conference  last  week 
in  Washington,  the  council  caUed  Clinton's  new  initiatives  to 
reform  healthcare  and  'reinvent"  government  integral  parts 
of  economic  strategy.  So  are  the  administration's  pending 
proposals  on  education,  training,  technology  and  trade  — 
'all  of  which  need  to  be  pursued  vigorously  to  strengthen 
the  nation's  competitiveness  prospects,"  the  council  said. 

Duringthe  1992 presidential  campaign,  Clintonasserted 
that  boosting  private  and  public  investment  in  people, 
tech  nology  and  infrastructure  was  the  key  to  improving  U.S. 
productivity,  international  competitiveness  and  standards 
of  Irving.  'Regrettably,  the  debate  earlier  this  year  over  a 
short  term  fiscal  stimulus  distracted  the  administration  and 
the  country  from  this  imperative,'  the  council  said. 

In  its  report,  the  council  calls  on  the  president  and 
Congress  to  'resume  their  focus  in  long-term  investment 
measures  to  improve  competitiveness-'The  report  highlights 
pro-competitive  initiatives  that  are  underway  and  points  to 
the  areas  where  it  believes  the  administration  and  Congress 
need  to  do  more  to  achieve  a  pro-grovrth  investment  strategy. 

In  the  area  of  technology,  the  council  says  it  is 
'encouraged  by  thepresident's  technology  initiatives,  which 
would     substantially     implement     the     council's 
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recommendations." 

TTie  council  reaffirmed  an  ear'iipj-  recommendat'on  that 
civilian  technology  programs  be  increased  by  at  icast  $4 
billion  per  year  by  FY-97  'vtnthout  further  agjrav  idng  tlie 
deficit* 

In  addition,  the  report  suggests  thai  Congress  should 
make  permanent  the  r&d  tax  credit  which  v/as  extended 
only  tenporarily  (F77?,  5  Aug,  I) .  Industry  cannot  take  full 
advantage  of  a  temporary  credit  and  the  council  L/ges.  the 
Congress  to  make  a  long-term  commitmtm  to  Donsting 
research,  which  is  essential  to  thecouniiy'scompetiiiveness 
position,'  the  council  said. 

Regarding  trade  po'iicy,  the  council  report  urges  the 
admiiJstration  to  expand  over&eis  markets  for  U.S.  goods, 
which  is  "critical  for  creating  high-wage  Jobs  in  the  'Jnited 
States  and  enabling  American  firms  to  achieve  their  full 
competitive  potential.' 

The  Competitiveness  Policy  Council  ij  a  bipartisan 
commission  created  by  Congress.  Its  12  membw;  iiicJude 
corporate  leaders,  labor  u  nion  presidents,  senior  government 
officials  and  representatives  of  the  public.  They  were 
appoinied  by  the  president  and  by  the  joint  leRoe'ship  of  the 
House  and  Senate. 

Lau.-a  D'Andrea  Tyson,  chairman  of  J-ie  Cou.-^cil  of 
Economic  Advisers,  was  recenUy  acpoinied  by  the  pr  evident 
to  serve  as  the  federal  government  representative-  on  the 
councfl.  She  did  not  participate  in  the  preparation  of  the 
report 

'Building  a  Competitive  America,"  the  council's  1992 
repwrt,  and  'A  Competitiveness  Strategy  for  Ajnerica."  the 
councils  1993  report,  areboth  available  from  theGov.jrnment 
Printing  Office. 

For  more  information,  contact  Howard  Rosen  at  the 
council's  Washington  office,  (202)  387-9017. 
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Advisory  Panel 
Urges  More  US  Funds 
For  Export  Guarantees 


A  U.S.  advisory  committee  last  week  urged  the  Clinton 
administration  to  sharply  increase  spending  on  federal  export 
credit  guarantee  programs. 

The  Competitiveness  Policy  Council  —  a  bipartisan  commis- 
sion created  by  Congress  and  the  president  —  said  in  a  report  that 
"expanding  overseas  markets  for  U^.  goods  is  critical  for  creat- 
ing high-wage  jobs  in  the  United  States  and  enabling  American 
firms  to  achieve  their  full  competitive  potential." 

The  I2-member  council  is  chaired  by  C.  Fred  Bergsten,  head 
of  the  Institute  for  International  Economics,  and  includes  repre- 
sentatives from  corporations,  labor  unions,  state  government  and 
universities. 

The  report  said  the  United  States  should  expand  export 
financing  and  promotion,  and  remove  policy  impediments  to  U.S. 
exports.  It  said  that  the  Trade  Promotion  Coordinating  Commit- 
tee has  mirrored  many  of  the  council's  earlier  recommendations 
and  that  "these  initiatives  deserve  early  congressional  action." 

It  also  recommended  that  the  administration  "lock  in"  the 
yen's  recent  rise  against  the  dollar  because  the  higher  yen  "en- 
ables American  companies  to  now  compete  with  Japanese  firms 
on  an  equitable  basi^."  Mr.  Bergsten  recently  has  urged  that  the 
yen  be  held  in  a  range  of  100  to  110  to  the  dollar. 


123 


FINANCIAL  TIMES 

Monday  October  18  1993 

Quarterbacks  on 
the  wrong  pitch 


The  merit  of  co-opera- 
tion between  govern- 
ment, big  business 
and  unions  seems  an 
article  of  faith  in  the  White 
House.  "Hie  clearest  sign  of  a 
tilt  toward  "corporatist"  poli- 
cies was  President  Bill  Clin- 
ton's recent  announcement 
that  the  federal  government 
would  join  forces  with  the  Big 
Three  American  carmakers  to 
develop  a  new  generation  of 
fuel-efficient  supercars.  'We 
want  to  position  the  US  auto 
industry  to  be  the  principal 
force  in  the  marketplace  of  the 
next  century,"  said  Mr  Al 
Gore,  the  vice-president.  He 
added  that  it  was  absurd  that 
commercial  carmakers  were 
still  dependent  on  the  internal 
combustion  engine,  a  technol- 
ogy dating  from  1876. 

The  JSOOm  supercar  initia- 
tive is  the  most  visible  element 
in  an  emerging  web  of  indus- 
trial policies.  The  administra- 
tion has  allocated  tl.Sbn  to 
help  private  companies  create 
the  world's  first  "information 
superhighways".  It  is  shower- 
ing subsidies  on  high-tech 
industries  and  even  helping 
dinosaurs  such  as  shipbuild- 
ing. To  appease  trade  unions, 
there  is  talk  of  a  substantial 
increase  la  the  minimum  wage 
and,  conceivably,  changes  in 
labour  laws  to  improve  the  bar- 
gaining position  of  workers. 

Spending  on  industrial  pol- 
icy is  admittedly  trivial  in  the 
context  of  a  (l.SOObn  budget 
But  the  economic  culture  in 
Washington  is  chainging.  The 
Competitiveness  Policy  Coun- 
cil, a  corporatist  coalition  of 
business,  union  and  govern- 
ment officials,  is  urging  Mr 
Clinton  to  make  competitive- 
ness "the  centre-piece  of  US 
economic  policymaking". 
Excited  by  the  deal  with 
Detroit,  it  advocates  a  depress- 
tngly  mushy  set  of  policies, 
including  tax  subsidies  for 
investment  and  regular  doses 
of  devaluation  to  ensure  "equi- 
table" trading  conditions  for 
US  companies.  The  council's 
chairman,  Mr  FYed  Bergsten, 
also  advocates  "managed" 
trade  as  a  way  of  levering  open 
foreign  markets. 

Co-operation  between  gov- 
ernment   and    business    to 


MICHAEL  PROWSE 

en 

AMERICA 

improve  competitiveneai  may 
seem  harmless  enoofh.  Now 
that  the  cold  war  is  over,  the 
huge  financial  resources  of  the 
federal  laboratories  surely 
should  be  harnessed  to  com- 
mercial as  well  as  military 
goals.  In  its  quest  for  jobs  and 
higher  li\ing  standards,  why 
shouldn't  the  White  House 
serve  as  an  inspirational 
"quarterback"  to  US  business? 

The  pragmatic  case  against 
corporatism  is  that,  il  Wash- 
ington throws  its  weight 
behind  American  business, 
Brussels  and  Tolqro  are  certain 
to  respond  in  kind.  Instead  of 
the  arms  race  d  past  decades. 
Mr  Clinton  could  face  an 
equally  stupid  subsidies  race, 
with  ever  larger  industrial 
handouts  being  required  to  off- 
set the  largesse  of  competitors. 

But  there  are  also  matters  of 
principle  at  stake.  Corporatism 
is  a  crude  form  of  economic 
nationalism.  The  hard  task  for 
government  today  is  surely  to 
establish  global  rules  and  insti- 
tutions that  serve  the  eco- 
nomic interests  of  all  individu- 
als and  companies  -  regardless 
of  their  origin  or  nationality. 
The  best  route  Is  normally 
unhindered  competition.  In  a 
market  system,  the  govern- 
ment should  be  referee,  not 
quarterback  or  coach 

Competitiveness,  in  any 
case,  is  a  dubious  concept  on 
which  to  build  an  economic 
strategy.  The  US  can  become 
more  competitive  only  if  other 
regions  become  less  competi- 
tive. Should  the  US  really 
make  policies  designed  to 
reduce  the  competitiveness  of 
Europe  and  Japan  the  centre- 
piece of  economic  policy- 
making, as  Mr  Bergsten's  coun- 
cil suggests?  Of  course  not:  the 


federal  government  should 
concentrate  on  its  fundamental 
economic  duties,  such  as  keep- 
ing inflation  under  control.  l)al- 
ancing  its  budget  and  minimis- 
ing the  distortions  imposed  by 
taxes  and  regulations.  Eco- 
nomic growth  and  the  US's 
performance  relative  to  other 
countries  will  be  determined 
largely  by  factors  beyond  the 
control  of  politicians,  such  as 
private  agents'  propensity  to 
work,  save  and  take  risks. 

To  see  how  little  competitive- 
ness may  depend  on  public  pol-' 
icy.  consider  Mr  Bergsten's 
own  Institute  for  International 
Economics.  It  may  be  a  non- 
profit-making body,  but  as  a 
provider  of  economic  services 
it  is  rather  typical  of  the  new 
information  economy.  It  has  to 
compete,  moreover,  with  many 
gimiiar  think-tanks  and  Insti- 
tutes, both  in  the  US  and 
abroad.  What  makes  Fred  com- 
petitive? There  are  many  fac- 
tors, including  the  skills  of  his 
staC.  But  the  most  important 
is  Mr  Bergmens  own  entrepre- 
neurial flair  He  makes  shrewd 
judgments  about  the  economic 
topics  that  are  going  to  hit  the 
headlines  and  markets  his 
timely  products  aggressively. 

It  is  precisely  the  entrepre- 
neurial ability  to  predict  how 
consumer  demand  will  change 
and  to  find  cost -efficient  ways 
of  suppling  new  products  that 
governs  business  success.  Com- 
panies such  as  General  Motors 
and  IBM  have  run  into  trouble 
not  because  they  lack  talented 
staff  or  financial  resources  but 
because  of  a  loss  of  entrepre- 
neurial alertness. 

Competitiveness  is  a  near 
obsession  for  the  administra- 
tion and  alhed  groups  such  as 
Mr  Bergsten's  council  Yet 
their  reams  of  analysis  say  lit- 
tle, if  anything,  about  entreprc- 
neurship.  The  emphasis  on  fail- 
ings in  public  policy  is  so  total 
that  the  actual  process  of 
wealth  creation  is  almost 
entirely  overlooked.  You  would 
never  suspect  from  the  litera- 
ttire  on  competitiveness  that 
the  US's  surge  to  global  eco- 
nomic dominance  at  the  eiui  of 
the  19th  century  occurrsd  at  a 
time  when  federal  spending 
was  3  per  cent,  rather  than  23 
per  cent,  of  GDP. 
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Letter  to  the  Editor 
The  Financial  Times 
Number  One  Southveurk  Bridge 
London  SEl  9HL,  Englsuid 

Sir: 

Michael  Prowse's  article  "Quarterbacks  on  the 
wrong  pitch"  (October  18),  on  American  economic  policy 
and  the  views  of  the  Competitiveness  Policy  Council, 
of  which  I  am  Chairman,  is  itself  on  the  wrong  pitch. 

Mr.  Prowse  argues  that  competitiveness  "is  a 
dubious  concept  on  which  to  build  an  economic 
strategy"  because  "the  US  can  become  more  competitive 
only  if  other  regions  become  less  competitive . " 
Happily,  the  global  economy  is  not  such  a  zero-sum 
game.   On  page  1  of  our  first  report,  the 
Competitiveness  Policy  Council  clearly  defines 
"competitiveness"  as  "the  ability  to  produce  goods  and 
services  that  meet  the  test  of  international  markets 
while  our  citizens  earn  a  standard  of  living  that  is 
both  rising  and  sustainable  over  the  long  run."  All 
countries  could  meet  such  a  stimdard  simultaneously, 
as  they  have  through  most  of  the  post-war  period. 

Mr.  Prowse  also  suggests  that,  if  the  US  pursues 
more  competitiveness-oriented  strategies,  then 
"Brussels  and  Tokyo  eure  certain  to  respond  in  kind." 
But  most  of  the  policies  we  advocate  have  long  existed 
in  other  industrial  countries.   The  Council's 
proposals  are,  in  good  part,  a  response  to  policies 
that  have  proven  to  work  well  elsewhere.   We  fully 
agree  that  a  subsidy  race  would  be  incredibly  stupid 
but  guess  that  few  observers  would  charge  the  United 
States  with  starting  such  a  spiral. 

Finally,  I  greatly  appreciate  Mr.  Prowse's 
compliments  on  my  "entrepreneurial  flair"  in  directing 
the  Institute  for  International  Economics.   But  your 
readers  must  have  asked  themselves  how  the  same  person 
could  espouse  the  "corporatist"  practices  charged  of 
the  Competitiveness  Policy  Council  in  this  article, 
which  run  so  directly  (as  he  says)  in  the  opposite 
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direction.   We  invite  your  readers  to  obtain  our 
reports  and  maOce  their  own  judgments  as  to  whether 
they  agree  with  Mr.  Prowse  that  our  proposals  are 
either  "mushy"  and  "corporatist." 


C.  Fred  Bergsten 

Director 

Institute  for  International 

Economics 
Washington,  DC  20036 
USA 
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Fort  Wayne,  IN  Journal-Gazatte 
Thursday,  October  7,  1993 


Panel  gives  Clinton  'A' 
on  competition  strategy 


By  LYNDSAY  GRIFFITHS 

Reulers 

.  WASHINGTON  —  A  bipanisan 
commission  gave  the  White  House 
high  marks  Wednesday  for  tr>'ing 
ID  make  ihe  l.niied  Stales  more 
competitive,  bui  urged  President 
Ghnion  to  keep  his  eye  on  the  prize 
amid  intense  wrangling  with 
(Pongress. 

"The  Lnited  States  is  taking  sig 
dificant  steps  to  enhance  its  com- 
petitiveness," the  Competitiveness 
^>licy  Council  said.  "Nevertheless, 
inich  remains  to  be  done  " 

•  The  bottom  line  Spend  inore 
■ow  to  ensure  a  better  tomorrow. 
^it  don't  give  up  on  all-important 
deficit  reduction 

•  The  council  is  a  bipartisan, 
ftational  commission  created  by 
Congress,  whose  12  members 
wclude  corporate  leaders,  labor 
unionists,  go\ernment  officials  and 
pubbc  representatives. 

.  The  group  praised  Clinton  for 
trying  to  beef  up  the  United  States 
for  the  long  haul,  as  it  competes  in 
the  cutthroat  global  market,  but 
urged  the  Dcmocranc  president  not 
to  get  sidetracked  b\  short-term 
political  considerations 

"The  administrarion  should  not 
allow  fundamental  investment 
goals  to  become  subordinated  to  the 
aicw  triad  of  health  care  reform, 
Ithe  North  Ajnerican  Free  Trade 
^reement)  and  reinventing  gov- 


ernment," the  group  said. 

Clinton  is  jostling  to  win  suppon 
for  a  top-to-tail  makeover  of  the 
medical  system,  a  controversial 
free-trade  pact  with  Canada  and 
Mexico,  and  ambitious  plans  to 
streamline  government. 

"All  three  of  these  issues  have 
important  implications  for  Ameri- 
can competitiveness,"  the  council 
said  in  a  report. 

"But  the  administration  and 
Congress  should  not  ignore  vitally 
needed  reforms  in  education  and 
training,  export  promotion,  public 
infrastructure  and  technology 
policy." 

Its  members  are  strange 
bedfellows. 

Influential  economist  C.  Fred 
Bergsien  chairs  the  group,  which 
includes  Lynn  Williams,  president 
of  the  United  Steelworkers  of 
America;  Rand  Araskog,  chairman 
of  ITT  Corp.:  and  Laura  Tyson, 
head  of  the  Council  of  Economic 
Advisers. 

Tyson,  appomted  by  Clinton,  did 
not  contribute  to  the  report. 

Written  for  both  the  president 
and  Congress,  the  study  urged  gov- 
ernment to  adopt  measures  to  boost 
public  invesnnent  —  seen  as  vital  to 
the  country's  long-term  prospenty 
—  without  backtracking  on  pledges 
to  cut  the  budget  deficit. 

Among  its  specific  recommen- 
dations: 


■  Improve  the  educatioD  system. 
The  council  backed  student  assess- 
ment and  performance  standards, 
as  well  as  enhanced  teacher  tram- 
ing  and  accounubility  for  schools. 

■  Worker  training  and  a  full 
program  to  help  L'.S.  residents  who 
lose  out  under  policies  that  benefit 
the  economy  as  a  whole,  such  as 
defense  cutbacks. 

■  A  greater  emphasis  on  tech- 
nology. Congress  rejected  Clinton's 
request  for  extra  funding.  The 
Council  urged  lawarakers  to 
approve  new  money  for  civilian 
technology  and  to  make  a  research 
and  experimentation  tax  credit 
permaTtmt. 

■  Beef  up  the  gasoline  tax  The 
council  said  the  public  could  stom- 
ach a  new  rise  in  the  gasoline  tax  if 
the  funds  were  earmarked  for  spe- 
cific infrastructure  programs  of  at 
least  J2  billion. 

"Now  that  Congress  and  the 
administration  have  concluded 
action  on  the  five-year  deficit 
reduction  plan,  we  urge  that  the 
administratioD  give  high  pnonty  to 
articulating  a  multiyear  competi- 
tiveness agenda,"  the  group  said. 

"We  believe  that  the  public  v^ 
suppon  such  k)ng-term  investment, 
yet  government  officials  need  to  do 
a  better  job  explaining  how  spend- 
ing for  investment  will  create  jobs 
and  improve  our  standard  of  living 
in  the  long  run." 
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Economic  Poliey 

PUBLIC  UNDERSTANDING  OF  LINK  BETWEEN 
CLINTON  PROPOSALS.  COMPETITIVENESS  NEEDED 

The  prospects  (or  successful  action  on  health  care 
reform,  reinventing  government,  and  the  North 
American  Free  Trade  Agreement  will  be  strengthened 

if  tlie  public  understands  bow  they  relate  to  the 
broader  themes  of  improving  US  competitiveness 
and  productivity,  according  to  a  new  report  of  the 
Competitiveness  Policy  Council. 

The  council  called  on  the  president  and  Congress  to 
resume  their  focus  on  long-term  investment  measures 
to  improve  competitiveness  The  administration's 
competitiveness  agenda  should  become  the  "center- 
piece" of  economic  policy,  the  report  urged. 

The  Competitiveness  Policy  Council-a  bipartisan 
national  commission  created  by  Congress— released 
the  report  Enhanang  .American  Competitiveness 
A  Progress  Report  lo  the  Presidenl  ond  Cortgress. 
on  Oct  6 

C.  Fred  Bergsten.  director  of  the  Institute  for  Inter- 
national Economics,  chairs  the  council. 


CouneH  Looking  At  Hoslth  Cart 

At  a  press  conference  to  release  the  report.  Berg- 
sten-charactericng  the  council  as  a  "competitive- 
ness omsbudsman'- indicated  that  the  council  is 
currently  studying  the  competitiveness  impact  o(  var- 
ious alternative  health  care  reform  options  The  coun- 
cil will  report  on  its  findings  in  the  near  future 

Bergsten  pointed  to  mixed  conclusions  in  the  report 
On  the  one  hand,  he  commented,  the  council  is  pleased 
that  the  administration  has  put  forward  proposals  on 
competitiveness  and  has  scored  victories,  such  as  the 
budget  battle  On  the  other  hand.  Bergsten  faulted  the 
lack  of  clear  follow-through  in  a  number  of  areas, 
citing  technology  policy  and  worker  retraining  propos- 
als as  examples 

Further.  Bergsten  said  that  there  was  a  lack  of 
articulation  by  the  administration  and  Congress  about 
how  different  components  of  the  administration  s 
strategy  fit  together  The  different  parts  of  the  admin- 
istration s  strategy  are  not  seen  as  a  coherent  whole 

The  council  hailed  the  budget  package  passed  by 
Congress  in  August  as  an  important  step  in  stemming 
the  growth  of  the  federal  budget  deficit  It  character- 
ized the  •reinveniing  government"  initiative  as  "an 
appropriate  next  step  in  restonng  fiscal  discipline  " 

On  trade  policy.  Elergsten  applauded  the  steps  that 
have  been  taken' so  far -including  the  relaxation  of 
export  controls -but  added  that  a  lot  remains  to  be 
done  II  It  IS  to  succeed.  NAFTA  must  be  seen  in  the 
broader  context  of  the  administration  $  overall  strate- 
gy Bergsten  commented,  saying  that  the  council  does 
not  have  a  position  on  NAFTA 

The  report  characterized  trade  improvement  as 
"criiicar  to  the  L".S  economy  since  it  can  provide 
new  markets  creating  high-paying  jobs  and  spur  new 
private  investment  In  this  regard  the  council  ap- 
plauded the  administration's  pursuit  of  a  "global 
growth  strategy  "  and  its  efforts  in  the  Uruguay  Round 
of  the  General  Agreement  on  Tanffs  and  Trade 

According  to  the  report,  reduction  of  domestic  ex- 
port disincentives  that  block  tens  of  billions  of  dollars 
of  foreign  sales  by  U.S.  companies  is  needed  The 
report  said  that  it  is  particularly  important  to  limit 
present  unilateral  export  controls,  commenting  that 
only  multilateral  controls  have  proven  effective 
against  a  target  country  Also,  export  control  adminis- 
tration should  be  consolidated  under  one  federal  agen- 
cy under  the  supervision  of  the  .National  Economic 
Council  in  conjuncuon  with  the  .National  Security 
Council. 


Agroomom  On  Ton  Urgtd 

"There  are  several  areas,  however,  in  which  the 
Administration's  efforts  fall  short  of  the  competitive- 
ness agenda  favored  by  the  Council."  the  report  stat- 
ed Specifically,  it  pointed  to  a  need  for  an  agreement 
with  Japan  to  lock  in  the  strong  exchange  rate  for  the 
yen  that  has  developed  over  the  past  six  months  While 
a  stronger  yen  will  promote  a  sharp  reduction  in 
Japan's  trade  surplus  over  the  next  two  to  three  years, 
renewed  weakening  of  the  yen  would  reverse  these 
gams,  the  report  cautioned. 

The  report  also  recommended  that  attention  be 
given  to  the  problem  of  the  increasing  price  of  the 
dollar  relative  to  certain  European  currencies 

Further,  tlte  council  called  for  a  sharp  increase  in 
the  quality  and  quantity  of  L'  S  export  credit  pro- 
grams It  urged  that  the  Export-Import  Bank's  annual 
program  level  be  increased  from  SIS  billion  to  S20 
billion  to  support  more  intensive  export  efforts 

Further,  the  council  called  on  the  administration  to 
facilitate  training  opportunities  for  all  workers  It 
said  that  the  I'nited  Sutes  needs  a  comprehensive 
program  to  help  workers  adversely  affected  by  pro- 
grams that  help  the  economy  on  the  whole,  noting  that 
defense  conversion,  trade  liberalization,  and  techno- 
logical change  are  putting  severe  pressures  on  the  I'  S 
labor  market  Benefits  of  a  comprehensive  program 
should  include  job  search  assistance,  skills  assess- 
ment, counseling,  referral  services,  payment  for  train- 
ing programs  and  extended  income  and  benefit 
payments  through  the  training  period,  the  repon  said 

The  report  fallows  an  earlier  report  which  proposed 
a  detailed  blueprint  for  a  competitiveness  strategy  for 
tbe  United  States 

For  further  information  on  the  report,  contact  How- 
ard Rosen  i202i-38T-9017  or  write  to  Competitiveness 
Policv  Council.  11  Duponi  Circle  NW.  Suite  6S0  Wash- 
ington DC.  20036 


79-970  0 -94 -5 
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Global 


Global 
race  not 
over  yet 


By  Ronald  L  Yates 

Tribune  Staft  Writer 

The  competitiveness  of  America's 
businesses  and  industries  compared 
with  the  rest  of  the  IndustrlalUed 
world  Improved  slightly  In  the  last 
year.  Despite  a  few  gains,  however,  VS. 
economic  performance  remains  lack- 
luster and  the  nation  continues  to  face 
major  problems  competing  in  the  global 
marketplace. 

Those  are  the  conclusions  of  Ameri- 
ca's most  influential  competitiveness 
watchdog  groups:  the  Independent 
Council  on  Competitiveness  and  the 
bipartisan  Co^Eeiitis*'^^^  Policy 
Council  both  based  in  Washingtoa 

"Some  people  Incorrectly  assume  that 
because  we  seem  to  be  coming  out  of  a 
recession  and  our  foreign  competitors 
are  deep  In  their  own  recessions,  the 
Issue  of  competitiveness  is  no  longer 
relevant"  said  Howard  Rosen,  a  senior 
researcher  with  the  Competitiveness 
Policy  Council  "Nothing  cotild  be  fur- 
ther trom  the  truth. 

"There's  a  misconception  that  it's  a 
zero-sum  game,"  Rosen  said.  "A  lot  of 
people  think  that  if  our  foreign  compet- 
itors In  Japan  and  Europe  are  not 
doing  very  well  then  we  must  tie  doing 
better.  But  it's  not  a  zerxvsum  game. 

This  is  another  In  a  series  of  stories 
on  U.S.  competitiveness. 

Japan's  growth  doesn't  happen  at  our 
expense.  It's  a  standard  of  living  issue. 
And  our  most  significant  problem  is  an 
ongoing  one:  Real  wages  in  America 
are  falling  and  not  even  keeping  up 
with  our  slow  productivity  growth." 

Indeed,  not  only  has  U.S.  productivity 
grown  by  less  than  1  percent  annually 
for  the  last  20  years,  real  wages  remain 
flat  or  declining  and  are  actually  lower 
today  than  they  were  in  1973,  Rosen 
said. 

Figures  compiled  by  the  two  councils 
show  that  after  two  years  of  consecu- 
tive decline,  U.S.  living  standards  rose 
about  1  percent  in  1992-  Despite  that 
good  news,  however,  they  were  stiU 
below  the  level  of  1989.  While  America's 
standard  of  Uving  Is  still  the  highest  in 
the  worli  it  has  grown  more  slowly 
than  that  of  any  other  advanced  In 
dustrial  nation  in  the  last  20  years 

And  it's  a  trend  that  doesn't  appear 
to  be  changing. 

To  correct  America's  continuing  eco- 
nomic problems,  the  Issue  of  American 
competitiveness  needs  to  become  the 
centerpiece  of  U.S.  economic  poli- 
cymaking, concluded  separate  reports 
Issued  recenUy  by  both  councils. 

Since  the  mid  1980s,  both  groups  have 
monitored  and  measured  the  perform- 
ance of  American  industries  against  in- 
ternational standards.  As  reported  in  a 
six-month  Tribune  series  on  the  issue 
In  1992.  both  groups  remain  convinced 
that  "America's  economic  compeiitive- 
ness  is  eroding  slowly  but  steadily." 

The  reasons:  America's  persistent 
See  Globai-  Pace  2 


CofmNUED  From  Pace  I 
proclivity  to  think  and  act  with  a 
short-term  horizon;  tax  laws  that 
penalize  saving,  tilt  Ipvestment 
away  from  productive  capital 
equipment  and  t^vor  consimiption 
and  debt:  and  the  nation's 
slowness  to  recognize  the  need  to 
think  globally. 

"While  the  United  States  has 
made  some  encouraging  steps 
toward  improving  its  competitive- 
ness in  an  international  market- 
place, long-term  trends  remain 
troublesome,"  said  Daniel  Burton, 
president  of  the  Council  on  Com- 
petitiveness, a  private.  nonrproOt 
coalition  of  business  chief  execu- 
tives, university  and  labor  union 
presidents. 

Similar  conclusions  were 
reached  by  the  Competitiveness 
Policy  Council  a  national  bipar- 
tisan commission  of  corporate 
leaders,  senior  government  oCQ- 
dals,  academics  and  union  repre- 
sentatives created  by  Congress. 

Indeed,  while  America  seems  to 
be  rebounding  &x>m  its  four-year 
i«essloa  the  overall  recovery  has 
been  the  weakest  in  postwar  his- 
tory, averaging  less  than  one  half 
the  postwar  norm,  a  recent  Com- 
petitiveness Policy  Council  report 
said. 

While  citing  progress  by  the 
Clinton  administration  in  creating 
legislation  aimed  at  reducing  the 
federal  budget  defldt.  Improving 
education  standards,  promoting 
U.S.  exports  by  liberalizing  certain 
export  controls  and  creating  an 
Advanced  Technology  Program, 
the  report  said  America  still  has  a 
long  way  to  go. 

"Our  trade  deflcit  has  again  in- 
creased almost  30  percent,  from 
185  bilUon  in  1991  to  $96  billion  in 
1992,  and  since  the  end  of  1989  our 
economy  has  produced  zero  net 
new  Jobs,"  the  report  said.  "There 
is  a  need  for  greater  public  invest- 
ment in  Infi-astructure.  technolo- 
gy, training  and  educatioa  These 
programs  have  a  substantial  long- 
nm  payoff  In  raising  the  produc- 
tivity of  the  economy  and  in  fos- 
tering new  private  investment" 

Unfortunately,  the  report  contin- 
ued, the  "competitiveness  agenda 
seems  to  have  dropped  from  sight 
in  recent  months.  We  believe  the 
time  is  right  for  the  administra- 
tion to  get  back  to  the  basics. 

The  federal  government  needs 
a  comprehensive  competitiveness 
strategy  to  guide  its  efforts  to 
create  .'obs  and  boost  America's 
standard  of  living."  the  report 
concluded. 

George  Fisher,  chairman  of  the 
Council  on  Competitiveness  and 
former  CEO  of  Motorola  Inc.  who 
recenUy  moved  to  the  top  post  at 
Eastman  Kodak  Co.,  added  that  in 
addition  to  falling  real  wages. 
America  has  not  done  enough  to 
encourage  the  development  of  in- 
novative technologies. 

"Competitiveness  affects  every- 
thing we  as  a  nation  do— (h)m  in- 
vesting in  the  education  and 
training  of  our  people  to  bringing 
new  technologies  to  market," 
Fisher  said.  "It  is  essential  that 
the  Clinton  administration  convey 
the  Importance  of  technology  in- 
vestment programs  in  a  tight 
budget  climate." 

For  example,  he  said,  tax  poli- 
cies for  U.S.  investment  in  re- 
search and  development  remain  a 
weak  link  in  the  nation's  efforts  to 
implement  a  national  technology 
policy. 

WhUe  making  note  of  the  federal 
government's  new  Advanced  Tech- 
nology Program  (ATPX  which  is 


designed  to  support  and  promote 
private  sector  investment  in  new 
technolo^es  through  cost-shared 
grants  and  industry-led  joint  ven- 
tures with  federal  labs.  Fisher 
added  that  there  has  been  Insuffi- 
cient progress  In  creating  a  per- 
manent research  and  experimenta- 
tion tax  credit 

Since  the  original  R&E  tax-cred- 
it program  expired  in  1985.  It  has 
been  extended  in  six-  and  nine- 
month  spurts.  But  because  many 
long-term  R&O  projects  often  span 


'While  the  United  States 
has  made  some 
encouraging  steps 
toward  Improving  its 
competitiveness  in  an 
Intemationai 
marketplace,  long-term 
trends  remain 
troublesome.' 
Daniel  Burton 


5-  to  10-year  periods,  the  stopgap 
nature  of  the  current  program  has 
a  chilling  effect  on  R&D  because 
there  is  no  guarantee  that  the  pol- 
icy in  place  at  the  beginning  of  a 
project  will  be  in  place  when  It 
ends. 

Another  problem  is  Ute  lack  of  a 
targeted  capital  gains  tax  credit  to 
encourage  long-tsrm  Investment 
In  growing  enterprises,  a  recent 
report  by  the  Council  on  Competi- 
tiveness said.  Long-term  equity  In- 
vestments—whether frtm  individ- 
ual investors  or  professional 
venture  capital  fUnds— have  been 
the  lifeblood  of  America's  en- 
trepreneurs, Fisher  said. 

"The  United  States  needs  a 
streamlined,  coordinated  Federal 
government  to  meet  the  global 
economic  challenges  facing  us." 
Fisher  said.  "Congress  cannot 
allow  issues  of  agency  jurisdic- 
tion, committee  control  and 
special  interest  politics  to  delay 
passage  of  bills  that  define  new 
roles  for  government  support  of 
civilian  R&D.  The  culture  and 
bureaucracies  of  many  federal 
agencies  must  also  change." 

He  added  that  technology  policy 
must  be  integrated  with  other  pol- 
icies that  collectively  determine 
industry's  ability  to  compete  at 
home  and  abroad,  including  tax. 
regulatory,  trade  and  human  re- 
source policy. 

There  has  been  some  progress 
In  the  technology  area  with  the 
ATP,  but  the  question  is,  can  we 
expect  anything  else?"  Rosen  said. 
"For  example,  we  have  seen 
nothing  on  education  yet  or  on 
worker  training." 

The  problem,  say  those  who 
monitor  America's  competitive- 
ness, continues  to  be  one  of  per- 
ception—especially within  the 
Washington  beltway  where  solu- 
tions are  often  geared  to  the  four- 
year  terms  of  politicians. 

"The  competitiveness  issue  Is 
not  a  race,  and  if  you  think  of  It 
that  way.  like  some  people  in 
Washington  do,  you  will  always 
get  starts  and  stops,"  Rosen  said. 
You  have  to  always  be  working 
on  things  like  education,  work 
force  training  and  technolog>'  In- 
novation. 

"It's  a  long-term  problem.  We 
have  to  get  rid  of  the  idea  that  it's 
something  you  Ox  over  the  short 
term." 
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The  Competitiveness  Policy  Council's  Mandate 


The  Gjmperioveness  Poliq'  Coun- 
cdJ  was  created  by  die  Omnibus 
Trade  and  Compeririveness  Act  of  1988. 
It  is  clurged  with  maldng  recommenda- 
tions to  the  President  and  Congress  on 
how  to  improve  the  nation's  competi- 
liveness.  The  Coundl's  objectives,  as 
stated  in  Public  Law  100-418  (Section 
5204),  are  to: 

(1)  develop  recommendations  for 
national  strategies  and  on  specific  poli- 
cies intended  to  enhance  the  productivi- 
ty and  international  competitiveness  of 
United  States  industries; 

(2)  provide  comments,  when  appro- 
priate, and  through  any  existing  com- 
ment procedure,  on — 

(A)  private  sector  requests  for  gov- 
enunental  assistance  or  relief,  specifi- 
cally as  to  whether  the  applicant  is 
likely,  by  receiving  the  assistance  or 
relief,  to  become  internationally 
competitive;  and 

(B)  what  actions  should  be  taken 
by  the  applicant  as  a  condition  of 
such  assistance  or  relief  to  ensure 
that  the  applicant  is  likely  to  become 
intemationaUy  competitive; 

(3)  analyze  information  concerning 
current  and  future  United  Sates  eco- 
nomic competitiveness  useful  to  decision 


making  in  government  and  industry; 

(4)  create  a  forum  where  national 
leaders  with  experience  and  background 
in  business,  labor,  aademia,  public 
interest  activiries,  and  government  shall 
identify  and  develop  recommendations 
to  address  problems  affecting  the  eco- 
nomic competitiveness  of  the  United 
States; 

(5)  evaluate  Federal  policies,  regula- 
tions, and  unclassified  international 
agreements  on  trade,  science,  and  tech- 
nology to  which  the  United  States  is  a 
party  with  respect  to  die  impaa  on 
United  States  competitiveness; 

(6)  provide  policy  recommendations 
to  the  Congress,  die  President,  and  die 
Federal  departments  and  agencies 
regarding  specific  issues  concerning 
competitiveness  strategies; 

(7)  monitor  the  changing  nature  of 
research,  science,  and  technology  in  the 
United  States  and  the  changing  nature 
of  the  United  States  economy  and  its 
capacity — 

(A)  to  provide  marketable,  high 
quality  goods  and  services  in  domes- 
tic and  international  markets;  and 

(B)  to  respond  to  international 
competition; 


(8)  identify — 

(A)  Federal  and  private  seaor 
resources  devoted  to  inweased  com- 
petitiveness; and 

(B)  State  and  local  government 
programs  devised  to  enhance  com- 
petitiveness, including  joint  ventures 
between  universities  and  corpora- 
tions; 

(9)  establish,  when  appropriate,  sub- 
councils  of  public  and  private  leaders  to 
develop  recommendations  on  long-term 
strategies  for  seaors  of  the  economy 
and  for  specific  competitiveness  issues; 

(10)  review  poliq-  recommendations 
developed  by  the  subcoundls  and  trans- 
mit such  recommendations  to  the 
Federal  agencies  responsible  for  the 
implementation  of  such  recommenda- 
tions; 

(1 1)  prepare,  publish,  and  distribute 
reports  containmg  the  recommenda- 
tions of  the  Council;  and 

(12)  publish  their  analysis  and  rec- 
ommendations in  the  form  of  an  annual 
repon  to  the  President  and  the 
Congress  which  also  comments  on  the 
overall  competitiveness  of  the  American 
economy. 
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Mr.  MORAN.  We  have  its  illustrious  Chairman,  C.  Fred  Bergsten, 
who  is  also  the  Director  of  the  Institute  for  International  Econom- 
ics. He  spends  as  much  time  up  on  the  Hill  as  many  Members  do 
testifying. 

Mr.  Bergsten.  I  get  paid  even  less. 

Mr.  MoRAN.  Do  you  get  paid  less;  is  that  right? 

Mr.  Bergsten.  Even  less,  I  said,  even  less. 

Mr.  MoRAN.  Well,  that  went  into  the  record,  but  I  don't  know 
that  it  is  for  the  record,  necessarily. 

We  will  put  your  full  statement  into  the  record,  but  why  don't 
you  extemporaneously  tell  us  what  you  have  in  mind  for  the  Com- 
petitiveness Council. 

BACKGROUND  ON  THE  COUNCIL 

Mr.  Bergsten.  I  will  just  say  a  few  words  at  the  outset,  Mr. 
Chairman. 

This  Council  was  created  by  the  Congress  in  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988,  to  set  up  a  unique  new  structure 
to  hopefully  bring  some  light  to  bear  on  the  nation's  competitive- 
ness problem.  It  was  an  innovation  by  the  Congress,  and  I  think 
it  has  worked  well. 

The  Council  is  a  quadripartite  group  with  business,  labor,  gov- 
ernment and  public  interest  representatives,  and  equally  biparti- 
san, half-designated  Democrats,  half-designated  Republicans.  To- 
gether, the  Council's  twelve  members  are  charged  with  focusing  on 
a  crucial  topic:  the  competitiveness,  productivity,  and  economic 
strength  of  the  United  States. 

I  think  the  group  has  made  a  very  useful  contribution  to  the 
evolving  policy  debate.  First,  The  Council  has  contributed  to  help- 
ing us  understand  that  there  has  been  an  erosion  in  the  nation's 
competitiveness.  You  may  recall  that  some  previous  parts  of  the 
national  leadership  have  denied  there  was  a  problem.  When  that 
was  going  on,  we  were  saying  there  was  a  problem  and  we  needed 
a  multifaceted  response  to  it. 

When  the  current  administration  came  in,  they  drew  very  heav- 
ily on  our  work.  When  Bob  Reich  was  asked  to  manage  economic 
issues  during  the  transition  period  a  little  over  a  year  ago,  he 
called  me  the  day  after  he  was  appointed,  and  said,  "Fred,  I  have 
to  do  in  two  weeks  what  you  have  been  spending  two  years  doing. 
Help!  Give  us  all  your  work;"  which  we  did.  Bob  also  came  and  met 
with  the  Council  and  used  a  lot  of  our  work  as  they  developed  their 
program,  and  we  have  continued  to  work  with  them  since. 

There  are  a  lot  of  specific  examples.  One  that  also  relates  to  my 
interest  in  international  economics  was  when  the  administration 
six  months  ago  decided  to  ease  off  on  the  export  controls.  That  was 
largely  based  on  some  work  of  the  Competitiveness  Policy  Council, 
based  on  some  studies  at  my  institute,  concluding  that  we  were  lit- 
erally cutting  off  $30  to  $40  billion  a  year  of  U.S.  exports  by  our 
own  policies.  Not  nefarious  Japanese  barriers,  but  our  own  policies. 

Secretary  Brown  and  his  colleagues  who  put  that  program  to- 
gether used  our  work  extensively,  referred  to  it  heavily  in  putting 
forward  what  I  think  is  a  very  constructive  program,  strengthening 
the  American  economy,  our  export  potential,  and  our  competitive- 
ness as  a  whole. 
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The  Competitiveness  Policy  Council  currently  has  a  two-part  pro- 
gram. The  Council  focused  on  a  number  of  the  basic  areas  in  our 
first  couple  of  years.  We  are  now  forging  ahead  into  new  areas. 

For  example,  we  are  doing  a  lot  of  work  on  the  competitiveness 
effect  of  health  care  reform.  We  are  studying  the  effect  on  our  com- 
petitiveness in  the  broad  sense  of  strengthening  productivity, 
strengthening  our  international  position.  We  have  commissioned 
two  studies  on  this  issue.  Both  have  already  gotten  a  lot  of  atten- 
tion in  the  media. 

We  also  continue  to  monitor  the  implementation  of  our  earlier 
proposals  in  the  areas  of  education,  technology,  trade,  infrastruc- 
ture, and  worker  training.  Pursuant  to  our  legislative  authoriza- 
tion, the  Competitiveness  Policy  Council  set  up  a  series  of 
subcouncils  with  representative  from  all  over  the  country,  to  focus 
on  specific  issues.  We  created  eight  of  those  subcouncils  initially. 
Most  of  them  remain  in  place,  monitoring  and  commenting  on  the 
evolution  of  policy  in  their  areas. 

Last  October,  we  published  an  Interim  Report,  a  review  of  the 
new  administration's  first  six  months,  so  to  speak.  How  do  the  pro- 
posals look;  how  do  they  square  up  against  what  we  had  thought 
should  be  done?  What  was  the  progress  with  getting  some  of  them 
through  the  Congress?  What  new  steps  might  be  taken  to  improve 
that? 

Our  work  in  these  new  areas  is  an  attempt  to  add  to  the  overall 
comprehensive  competitiveness  strategy  that  we  proposed  in  our 
second  report.  But  we  also  monitor  the  implementation  of  our  origi- 
nal recommendations  and  try  to  offer  helpful  comments  and  maybe 
give  a  push  here  and  there,  when  we  think  we  can. 

As  you  said  at  the  outset,  we  are  inexpensive.  Our  appropriation 
request  is  the  same  as  was  actually  appropriated  for  fiscal  year 
1994.  And  I  would  submit  that  it  is  a  cost-effective  operation;  it 
makes  good  sense;  as  it  is  an  innovative  structure.  I  think  over 
time  it  could  provide  useful  precedent  in  other  areas,  and  I  com- 
mend it  to  your  attention  for  the  coming  year. 

[The  prepared  statement  of  Mr.  Bergsten  follows:] 
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Testimony  of  C.  Fred  Bergsten 

Chairman,  Competitiveness  Policy  Council 

before  the 

Commerce,  Justice,  State  and  Judiciary  Subcommittee 

House  Appropriation  Committee 

March  16,  1994 

Thank  you  for  the  opportunity  to  appear  before  the  Subcommittee  today  to  present  the 
budget  request  for  the  Competitiveness  Policy  Council.  For  Fiscal  Year  1995,  the  Council 
requests  an  appropriation  of  $1.14  million  ~  no  increase  over  our  FY  1994  appropriation 
level.  The  House  of  Representatives  passed  a  reauthorization  for  the  Council  last  year  (HR 
2960). 

The  Council  was  chartered  by  the  Congress  in  1988  to  develop  recommendations  to 
improve  American  competitiveness  for  the  President  and  Congress.  The  Council  is  bipartisan 
and  quadripartite:  our  membership  has  equal  representation  from  business,  labor,  government 
(federal  and  state)  and  the  public  interest.  Four  members  are  appointed  by  the  President;  four 
by  the  joint  House  leadership;  and  four  by  the  joint  Senate  leadership.  Laura  Tyson,  Chair  of 
the  Council  of  Economic  Advisers,  represents  the  Administration  on  the  Council. 

Fostering  Competitiveness 

The  Coxmcil  is  now  in  the  third  phase  of  its  multi-year  work  agenda.  In  Phase  1 ,  the 
Council  identified  six  issues  deserving  priority  attention:  saving  and  investment,  education 
and  training,  technology,  corporate  governance  and  financial  markets,  health  care  costs  and 
trade  policy.  We  reported  our  diagnosis  and  called  for  a  comprehensive  competitiveness 
strategy  in  our  1992  report. 

In  Phase  2,  the  Council  established  eight  subcouncils,  reflecting  the  Council's  own 
business-labor-govenunent-public  interest  representation,  to  develop  policy  recommendations 
in  the  areas  of  capital  formation,  corporate  governance  and  financial  markets,  critical 
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technologies,  education,  manufacturing,  public  infrastructure,  trade  policy  and  training.  The 
Council's  Second  Report  to  the  President  and  Congress,  released  in  March  1993,  presented 
many  of  the  recommendations  developed  by  these  eight  subcouncils.  We  testified  on  these 
recommendations  before  both  the  House  and  Senate. 

As  the  Council  reported  in  1992,  the  Americans  have  been  experiencing  a  steady 
erosion  in  their  living  standards,  as  measured  by  real  wages,  over  the  last  tw^enty  years.  The 
Council  presented  three  goals  aimed  at  reversing  this  steady  erosion  in  our  competitiveness. 
First,  the  Council  called  for  doubling  the  productivity  growth  rate  by  the  end  of  the  decade. 
Since  productivity  growth  is  a  necessary  but  not  sufficient  condition  for  improving  our 
competitiveness,  the  Coimcil  set  a  second  goal  of  achieving  a  sustainable  3  to  3  1/2  percent 
growth  of  the  overall  economy  by  the  end  of  the  decade.  Third,  the  Council  called  for 
financing  this  improvement  in  growth  and  productivity  here  at  home,  thereby  bringing  the 
current  account  deficit  into  surplus  over  the  same  period. 

As  part  of  Phase  3,  the  Council  is  monitoring  progress  made  in  implementing  our 
initial  recommendations.  In  October  1993,  we  issued  an  interim  report  analyzing  the 
initiatives  taken  in  the  first  several  months  of  the  new  Administration  and  the  Congressional 
responses  to  them.  The  Council  reported  that  many  of  its  recommendations  in  the  areas  of 
education,  public  infrastructure,  technology,  training  and  trade  policy  had  already  been  or 
were  in  the  process  of  being  implemented.  For  example: 

•  The  Goals  2000  legislation,  currently  before  Congress,  is  a  fu'St  step  toward 
establishing  serious  educational  standards  and  appropriate  assessments,  as 
recommended  by  the  Council,  to  improve  the  performance  of  our  students,  teachers 
and  schools. 
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•  In  the  area  of  public  infrastructure,  the  Administration  has  called  for  fully  funding 
the  provisions  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of  1991 
(ISTEA),  as  recommended  by  the  Council. 

•  The  Council  applauds  House  of  Representative's  action  on  HR  820  and  hopes  that 
the  Senate  acts  promptly  on  S  4.  Together,  this  legislation  strengthens  the  Advanced 
Technology  Program  (ATP)  and  other  efforts  aimed  at  improving  our  ability  to 
commercialize  our  vast  technological  base,  as  recommended  by  the  Critical 
Technology  Subcouncil. 

•  The  Administration's  school-to-work  program  v/as  designed  by  our  Training 
Subcouncil. 

•  The  recent  Trade  Promotion  Coordinating  Committee  report  was  heavily  influenced 
by  the  work  of  our  Trade  Policy  Subcouncil. 

The  Council  is  encouraged  by  its  track  record  to  date,  especially  given  its  brief  existence,  and 
continues  to  work  with  members  of  the  Administration  and  Congress  toward  the  adoption  of 
all  of  its  recommendations. 

The  Coimcil  expanded  its  workplan  this  past  year  to  include  five  new  areas  of  study: 
health  care  reform,  capital  allocation,  high-performance  workplaces,  regulatory  issues  and 
social  problems.  The  Council  is  addressing  the  competitiveness  aspects  of  these  issues. 

In  the  area  of  health  care  reform,  the  Coimcil  commissioned  two  pieces  of  research  to 
analyze  the  potential  impact  of  health  care  reform  on  American  living  standards.  This 
research  looks  at  three  issues:  how  the  current  health  care  system  effects  the  nation's  living 
standards,  measured  by  changes  in  real  wages;  the  extent  to  which  the  Administration's  health 
care  reform  proposal  will  reduce  the  federal  budget  deficit;  and  the  impact  of  the 
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4 
Administration's  health  care  reform  proposal  on  the  tradable  and  non-tradable  goods  sectors, 
in  particular  on  the  nation's  top  export  and  import  industries.  The  Council  devoted  a  half  day 
meeting  to  an  examination  of  the  Clinton  Administration's  proposals  on  health  reform. 

The  Council  invited  representatives  of  business,  labor,  public  interest  and  the 
government  to  participate  in  its  Subcouncil  on  Capital  Allocation,  co-chaired  by  Robert 
Denham,  Chairman  of  Salomon  Inc.  and  Professor  Michael  Porter,  of  the  Harvard  Business 
School.  This  Subcouncil  has  aheady  held  three  meetings  in  Boston,  New  York,  and 
Washington.  In  addition,  the  Subcouncil  staff  has  convened  several  expert  groups  to  discuss 
specific  issues  such  as  shareholder  monitoring  of  boards  of  directors,  employee  and 
management  ownership,  and  the  debt  bias  of  the  tax  code.  These  Subcouncil  and  expert 
group  meetings  will  continue  into  FY  1995. 

On  the  issue  of  creating  high  performance  workplaces,  several  Coimcil  members  and 
the  Executive  Director  participated  in  the  President's  Summit  on  the  Workforce  of  the  Future 
last  summer.  As  follow-up,  Council  member  Edward  Regan  has  been  working  with  Labor 
Secretary  Reich  in  studying  the  role  of  non-financial  measures  in  evaluating  company 
performance.  More  recently,  the  Council  convened  a  special  meeting  to  review  the  Labor 
Department's  proposal  for  creating  a  "re-employment"  program. 

In  the  area  of  regulatory  issues,  the  Council  commissioned  a  survey  of  existing 
regulations  and  their  Impact  on  the  nation's  competitiveness.  This  paper  will  look  at  the  costs 
and  benefits  of  regulations  concerning  environmental  protection,  job  and  product  safety,  and 
liability  costs. 

The  Coimcil  has  begun  working  on  the  impact  of  social  problems  on  the  nation's 
competitiveness.  James  Renier,  until  recently  CEO  of  Honeywell  Corporation,  has  provided 
the  Coimcil  with  a  paper  on  the  need  for  more  pre-school  intervention  and  better  coordination 
of  social  services  in  order  to  reduce  the  burdens  currently  being  placed  on  the  nation's 
education  system,  making  it  more  difficuh  for  teachers  to  teach  and  students  to  learn. 
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The  Council  plans  to  expand  its  analytical  work  in  all  of  these  areas  in  FY  1995.  We 
will  also  continue  exploring  better  ways  to  measure  public  investment  and  encourage  shifts  in 
fiscal  priorities  toward  the  long-term  stability  of  the  US  economy. 

The  Council  regularly  receives  input  from  representatives  of  the  Administration, 
Congress,  business,  labor  and  academia,  which  it  relies  on  in  developing  its  rolling  agenda  of 
policy  issues  critical  to  US  competitiveness.  Following  the  announcement  of  President 
Clinton  's  new  appointments,  the  Council  plans  to  recommence  monthly  meetings  and 
implementing  a  vigorous  workplan  in  1994-95. 

The  Council  expects  to  release  its  1994  report  next  month.  Noting  the  caveat  that  the 
Council  has  not  yet  signed  off  on  the  report,  I  would  like  to  preview  a  few  of  the  points  that  I 
anticipate  our  report  will  cover. 

Has  the  United  States  Solved  its  Competitiveness  Problem? 

Recent  news  about  the  US  economy  is  encouraging.  But  the  short  run  strength  of  the 
US  economy  in  1993  was  not  enough  to  stop  the  long-run  erosion  in  the  nation's 
competitiveness.  While  there  has  been  improvement  in  some  of  the  macroeconomic 
indicators,  little  progress  is  evident  in  many  of  the  underlying  economic  fundamentals  critical 
to  improving  our  competitiveness,  including  saving  and  investment,  research  and  development, 
and  education  and  training.  Without  improvement  in  these  fimdamentals,  we  cannot  hope  to 
translate  the  short-run  economic  pickup  into  long-run  gains  in  our  standard  of  livmg. 

Much  of  the  productivity  growth  currently  being  experienced  can  be  explained  by 
cyclical  factors.    Between  1972  and  1987,  after  taking  these  factors  into  accoxmt,  productivity 
grew  by  1 .3  percent  per  year,  down  from  an  average  of  approximately  2  1/2  percent  during 
the  previous  twenty  years.  Since  1987,  after  taking  cyclical  factors  into  account,  productivity 
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has  only  grown  by  only  1 .2  percent  per  year.  '  Thus  long-run  productivity  growth  is  still  well 
below  the  Council's  target  of  2  percent  annually. 

The  US  economy  approached  the  Council's  growth  target,  posting  4  percent  growth  in 
1993,  up  from  2.6  percent  in  1992  and  -0.7  percent  in  1991.  In  response,  imemployment  fell 
from  a  high  of  7.7  percent  in  June  1992  to  6.4  percent  by  the  end  of  1 993.  The  piclcup  in 
economic  growth  in  1993  is  highly  welcome. 

But  we  are  doubtful  that  this  level  of  rapid  economic  growth  can  be  sustained.  The 
Council  calculates  that  national  investment  would  have  to  increase  by  at  least  4  to  6 
percentage  points  of  GDP,  or  about  $300  billion  annually  at  current  prices,  in  order  for  the 
economy  to  achieve  its  ambitious  productivity  target.  In  order  to  finance  this  increase  in 
national  investment  without  more  foreign  borrowing,  the  national  saving  rate  would  have  to 
rise  by  5  to  7  percentage  points  of  GDP,  restoring  national  saving  to  the  level  that  prevailed 
prior  to  1973.  The  Council  noted  last  year  that  increases  in  private  saving,  while  desirable, 
are  extremely  difficult  to  engender;  thus  most  of  the  improvement  in  national  saving  would 
have  to  come  from  correcting  the  federal  budget  deficit. 

There  was  some  improvement  in  US  private  investment  in  1993.  Net  private 
investment  moved  up  slightly  to  4  percent  of  GDP.  But  this  is  still  well  below  its  level  of  8 
percent  of  GDP  in  1973  and  remained  the  lowest  of  all  the  industrialized  nations.  Investment 
in  plant  and  equipment  also  remained  relatively  flat  at  9  percent  of  GDP  in  1993. 

One  of  the  most  troubling  developments  in  1993  is  that  net  national  saving  fell  to  12 
percent  of  GDP,  continuing  its  downward  trend  from  19  percent  of  GDP  in  1973.  This  fall  in 
net  national  saving  occurred  in  spite  of  the  Administration's  success  in  securing  Congressional 


^  Robert  J.  Gordon.  "Wishful  Thinking."  Forecast  January/February  1994.  Professor 
Gordon  estimates  that  cyclically  corrected  productivity  growth  for  1993  was  approximately 
1.6  percent. 
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approval  of  a  five-year  budget  reduction  package.  ^  Personal  saving  fell  to  a  historical  low, 
fi"om  a  peak  of  9  percent  in  1 973  to  below  4  percent  of  income  in  1 993 .  Increases  in  saving 
and  investment  are  critical  to  achieving  a  sustainable  improvement  in  our  living  standards. 

Health  Care 

Health  care  costs  in  the  United  States  are  higher  and  are  rising  more  rapidly  than  in  all 
of  our  other  major  competitors.  Unfortunately,  there  is  no  evidence  that  our  citizens  are 
commensurately  healthier.  This  leads  the  Council  to  believe  that  health  care  costs  are 
diverting  resources  fi-om  other  parts  of  the  economy  where  they  could  be  used  more 
productively  contributing  to  the  nation's  competitiveness.  Under  the  Administration's  plan, 
the  rate  of  growth  of  health  care  costs  would  only  level  offbeginmog  in  2000,  bringing  the 
health  share  of  the  economy  to  approximately  17  percent  of  GDP. 

Most  analysts  now  agree  that  the  burden  of  the  current  employer-based  health  care 
system  is  borne  primarily  by  workers  in  the  form  of  lower  wages.  Increases  in  health  care 
costs  in  recent  years  have  eaten  into  employee  wages  and  other  benefits.  In  fact,  rising  health 
care  costs  in  recent  years  may  help  explain  the  decline  in  real  wages  over  the  same  period. 

The  effect  of  health  care  on  international  trade  will  be  mainly  through  the  effect  on 
federal  spending.  If  health  reform  prevents  the  budget  deficit  from  rising  in  later  years,  that 
will  boost  saving,  which  should  improve  the  balance  of  trade.  If,  as  our  analyses  suggest, 
increases  in  health  care  costs  are  borne  primarily  by  workers,  then  US  exports  do  not  carry  a 
higher  price  due  to  health  costs. 


^  The  Congressional  Budget  Office  (CBO)  recentiy  reported  that  due  in  large  part  to 
the  agreed  package,  the  federal  budget  deficit  is  expected  to  fall  to  approximately  2  1/2 
percent  of  GDP  by  1998,  down  from  close  to  5  percent  of  GDP  in  1992.  While  this  is  only 
half  way  to  eliminating  the  deficit,  it  is  a  substantial  move  in  the  right  direction. 
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In  addition  to  any  overall  effect  on  the  trade  deficit,  the  composition  of  the  economy 
and  trade  could  change.  The  present  system  of  rising,  uncontrolled  costs  falls  most  heavily  on 
large  firms,  many  of  which  are  strong  exporters.  Industries  such  as  mining,  primary  metal, 
transport  equipment,  chemical  products  and  petroleum  products  spend  more  than  twice  the 
national  average  of  health  care  costs  per  worker.  Reform  of  our  current  health  care  system 
could  help  ease  the  burden  being  placed  on  these  industries. 

Investment  Budgeting 

In  prior  reports,  the  Competitiveness  Policy  Council  has  recommended  that  the  US 
government  establish  an  Investment  Budget  to  highlight  the  share  of  federal  spending  going  to 
public  investment  and  to  permit  a  careful  consideration  as  to  whether  that  share  is  adequate. 
By  an  investment  budget,  the  Council  is  not  referring  to  a  capital  budget  that  separates 
physical  capital  and  credit  flows  from  the  rest  of  the  budget. 

Based  on  0MB 's  categorization  of  investment  programs,  the  Council  has  examined  the 
investment  levels  over  the  past  twenty  years.  (See  attached  graph.)  Although  there  has  been 
some  increase  recently,  the  share  of  non-defense  outlays  going  to  investment  has  been 
steadily  declining  over  the  past  three  decades.  The  Council  believes  that  we  need  to  increase 
public  investment  in  education  and  training,  research  and  development,  and  infrastructure,  as 
well  as  make  better  use  of  the  dollars  we  are  currently  spending. 

Technology 

Our  Critical  Technology  Subcouncil  is  working  closely  with  the  Administration  toward 
implementing  its  technology  initiatives.  The  Subcouncil  has  reviewed  the  Administration's 
FY  1995  technology  budget  and  supports  the  Administration's  proposed  increases.  The 
Subcouncil  is  studying  the  appropriate  classification  of  technology  programs. 
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The  Subcouncil  is  also  taking  a  carefiil  look  at  criteria  for  participation  in  US- 
sponsored  technology  programs.  In  particular,  should  US-owned  companies  that  manufacture 
their  products  or  source  components  abroad  be  allowed  to  participate  in  US-sponsored 
programs?  And  under  what  conditions  should  foreign-owned  companies  be  allowed  to 
participate  in  such  programs? 

At  present,  different  Federal  R&D  programs  have  different,  and  often  ambiguous 
eligibility  requirements  and  provisions  in  pending  legislation  would  establish  new  and  more 
restrictive  requirements  for  participation.  Companies  participating  in  programs  fianded  under 
the  legislation  would  have  to  manufacture  and  source  components  for  any  technology  derived 
from  the  programs  in  the  United  States,  and  participating  companies  would  have  to  be  either 
US-owned  or  incorporated  in  a  country  that  provides  reciprocal  benefits,  market  access,  and 
intellectual  property  rights  to  US  companies. 

The  Subcoimcil  believes  that  this  provision,  though  well  intended,  may  be 
counterproductive  to  the  goal  of  creating  jobs  and  improving  US  living  standards.  Under  this 
provision,  many  companies  that  could  be  expected  to  contribute  substantially  to  creating  jobs  in 
the  United  States  might  be  prevented  from  participating  in  federally-sponsored  programs.  This 
might  also  include  US  companies  which  operate  internationally  or  foreign-owned  companies 
that  can  contribute  substantially  to  the  US  economy. 

Mr.  Chairman,  these  are  some  highlights  of  the  Council's  upcoming  report,  which  we 
plan  to  release  next  month.  I  believe  the  report  will  provide  analysis  on  some  the  major 
issues  currently  before  Congress.  On  behalf  of  the  Council,  I  want  to  thank  you  and  the 
Subcommittee  for  your  continuous  support  and  for  this  opportunity  to  discuss  the  Coimcil's 
achievements  and  workplan. 
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Mr.  MORAN.  Thank  you,  Mr.  Bergsten.  That  was  a  good,  concise 
statement. 

Rather  than  talk  specifically  about  the  budget  request,  since 
there  is  not  a  lot  of  money  to  pick  apart  here,  and  they  are  asking 
for  the  same  as  last  year,  we  are  going  to  take  this  opportunity  to 
ask  you  about  policy. 

Mr.  Bergsten.  Sure. 

PROMOTING  COMPETITIVENESS 

Mr.  MORAN.  There  are  a  couple  of  things,  it  seems  to  me,  we 
could  be  doing  that  we  are  not  doing  that  would  promote  competi- 
tiveness. I  would  like  your  response  on  that.  And  then  to  get  your 
best  ideas  on  what  we  should  but  are  not  as  yet  doing  toward  that 
objective,  competitiveness,  nationally  and  intemationsdly. 

One,  it  seems  to  me,  we  really  need  to  index  capital  gains  for  in- 
flation, to  get  long-term  capital  into  a  lot  of  the  areas  where  there 
still  is  not.  The  other  is  that  we  really  need  to  soUcit  from  the  pri- 
vate sector  in  a  more  sincere  and  cooperative  fashion  than  we  are, 
their  ideas  for  how  to  most  efficiently  implement  the  regulations 
that  we  impose  on  them. 

It  falls  under  the  category  of  "unfunded  Federal  mandates."  But 
we  are  really  talking  here  about  the  regulations  that  the  executive 
branch  promulgates  to  carry  out  the  intent  of  Federal  legislation. 
And  I  don't  think  we  get — ^we  have  an  adequate  working  relation- 
ship with  the  industries  that  are  primarily  affected. 

A  case  in  point  is  the  ADA,  Americans  for  Disabilities  Act.  I 
think  we  waste  a  lot  of  money  that  could  have  been  more  efficiently 
spent  if  we  had  worked  with  private  industry  and,  in  fact.  State 
and  local  governments  as  well,  to  figure  out  how  do  we  better  en- 
able physically  challenged  people  to  participate  in  society  and  in 
the  economy  without  creating  resentment  toward  them  because  of 
excessive  requirements,  but  without  it  representing  a  very  substan- 
tial financial  burden  on  employers.  Those  are  a  couple  of  points. 

But  I  would  like  to  hear  from  you,  because  you  are  an  independ- 
ent thinker  and  at  times  you  even  speak  out  of  line,  which  we  more 
than  would  like  to  encourage,  naturally,  on  the  part  of  a  lot  of  your 
colleagues  to  do  that,  so  it  is  refreshing.  But  if  you  might  address 
that. 

I  am  sort  of  throwing  it  up  in  the  air  and  you  can  either  bat  it 
out  of  the  ball  park  or  be  tactful  about  it.  What  would  you  do? 

REGULATORY  REFORM 

Mr.  Bergsten.  Some  of  my  colleagues  say  I  speak  out  of  line  all 
the  time,  so  I  have  to  strike  a  balance.  I  am  strongly  supportive 
on  both  suggestions  that  you  make,  and  the  Competitiveness  Policy 
Council  is  actually  working  on  both  issues.  On  your  point  about 
better  private  sector  inputs  on  the  regulatory  side,  one  of  the  topics 
that  the  Council  has  begun  studying  is  the  question  of  regulatory 
reform. 

First,  we  are  trying  to  get  a  handle  on  the  extent  to  which  cur- 
rent regulatory  policies,  across  a  wide  range  of  areas,  in  fact  hurt 
the  economy  and  hurt  our  competitiveness.  As  you  suggested,  we 
did,  to  a  significant  extent  consult  with  people  in  the  private  sector 
to  get  their  input  as  we  develop  our  workplan.  We  met  with  the 
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Business  Roundtable's  Committee  on  Regulatory  Issues  and  with  a 
number  of  private  sector  groups  who  are  concerned  about  the  cost 
of  regulation.  We  sought  to  learn  what  their  concerns  were,  and 
then  tried  to  translate  them  into  our  research  agenda. 

We  have  already  had  one  long  discussion  on  regulatory  issues  be- 
fore the  full  Council  with  Kip  Viscussi,  a  professor  from  Duke  Uni- 
versity, who  has  done  a  lot  of  work  on  regulatory  issues.  He  is  pre- 
paring a  paper  for  us,  and  we  are  now  contemplating  setting  up 
one  of  our  subcouncils  on  this  topic.  Setting  up  a  subcouncil  on  this 
issue,  in  and  of  itself,  brings  in  a  lot  of  private  sector  people,  and 
would  be  at  least  one  smsdl  step  toward  doing  what  you  want.  I 
suspect,  since  most  of  our  members  think  this  is  a  key  competitive- 
ness issue,  we  will  probably  go  ahead  and  set  up  a  subcouncil  on 
this  issue. 

ADA 

In  relation  to  your  reference  to  the  ADA,  The  Council  suggested 
in  our  first  and  second  report,  that  the  government  ought  to  abide 
by  the  law,  as  set  out  in  another  provision  of  the  1988  Omnibus 
Trade  and  Competitiveness  Act.  In  the  same  legislation  that  cre- 
ated our  Council  and  a  few  other  things,  there  was  a  requirement 
for  competitiveness  impact  statements,  calling  on  the  government 
whenever  it  submitted  a  major  program  proposal  to  the  Congress 
to  analyze  the  effect  on  competitiveness.  This  would  get,  exactly  at 
what  you  are  saying,  and  of  course  would  require  consultation  with 
the  private  sector. 

The  law  calls  for  a  six-year  trial  period,  which  is  about  to  end, 
without  ever  having  prepared  one  of  these  statements.  They  are 
not  subject  to  judicial  review,  so  nobody  can  take  either  the  Con- 
gress or  the  administration  to  court  for  not  preparing  them,  but  we 
think  it  ought  to  be  done.  I  believe  they  would  go  exactly  to  the 
question  you  are  raising.  There  would  be  hearings,  and  consider- 
able input  from  the  private  sector  on  something  like  the  ADA.  My 
wife  had  polio  when  she  was  young,  she  walks  with  a  brace  and 
crutch  and  she  is  subject  to  the  ADA,  but  I  come  to  the  same  con- 
clusion that  you  do,  that  it  was  not  done  in  a  very  thoughtful  way. 

There  are  other  big  pieces  of  legislation  in  the  last  five  years  that 
we  think  we  could  have  been  more  effective  had  these  consider- 
ations been  made.  We  recommended  this  from  day  one  of  our  exist- 
ence. We  think  they  would  be  a  way  to  get  a  handle  on  exactly 
what  you  are  talking  about. 

We  recommend  renewing  the  law,  but  try  to  find  a  way  to  do  it 
that  would  actually  get  it  applied. 

COMPETITIVE  IMPACT  STATEMENTS 

Mr.  MORAN.  Well,  let's  follow  up  on  the  second  question  a  little 
bit  and  then  we  will  get  into  the  other  part. 

Was  this  the  provision  in  the  Omnibus  Trade  and  Competitive- 
ness Act,  that  is  the  one  you  are  talking  about? 

Mr.  Bergsten.  Yes.  It  called  for  a  competitive  impact  statement. 

Mr.  MoRAN.  Have  any  agencies 

Mr.  Bergsten.  We  are  told  by  the  staff  of  0MB  that  they  include 
these  considerations  as  part  of  their  regular  review  of  legislative 
proposals.  We  are  not  aware  that  a  specific  competitiveness  impact 
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statement,  as  required  by  law,  has  ever  been  submitted  to  the  Con- 
gress along  with  a  legislative  proposal.  I  am  also  not  aware  that 
anybody  in  the  Congress  ever  asked  for  or  insisted  on  one  being 
submitted  along  with  a  legislative  proposal;  therefore,  it  hasn't 
happened. 

The  staff  claim  to  be  in  compliance  with  the  law,  in  spite  of  the 
fact  that  no  Competitiveness  Impact  Statements  have  ever  been  re- 
leased to  the  public.  I  don't  necessarily  challenge  the  staffs  view, 
but  their  analysis  ought  to  appear  in  public  sight  and  it  ought  to 
be  debated  as  part  of  the  legislative  process. 

Mr.  MORAN.  A  lot  of  those  are  mushroom  statements,  they  never 
see  the  light  of  day.  That  is  not  surprising  what  you  tell  us,  albeit 
disappointing.  But  it  is  pretty  restrictive,  because  there  has  to  be 
a  relevant  legislative  proposal.  Who  knows  what  is  relevant?  I 
mean  that  is  a  subjective  decision,  I  assume. 

Mr.  Bergsten.  I  don't  remember  the  language.  That  was  my 
term.  I  am  not  sure  what  the  legislation  says. 

Mr.  Mohan.  Well,  the  staff  has  the  three  words  "relevant  legisla- 
tive proposal"  in  quotes,  so  it  was  taken  from  your  statement. 

Mr.  Bergsten.  I  used  that  term  because  I  wouldn't  want  to  re- 
quire that  much  paperwork  on  every  single  bill.  Many  bills  may  be 
too  small  to  warrant  such  analysis. 

FAIR  ACT 

Mr.  MoRAN.  Well,  speaking  of  that,  let  me  get  into  that  a  bit.  I 
have  a  bill.  Now,  everybody  has  a  bill  on  every  issue.  But  this  par- 
ticular bill  has  244  cosponsors  as  of  today,  I  think,  which  is  a  sig- 
nificant amount  of  support  for  it.  It  is  called  the  FAIR  Act;  Fiscal 
Accountability,  Intergovernmental  Reform  is  what  the  acron3rm 
stands  for. 

I  introduced  it  three  years  ago,  before  unfunded  mandates  were 
such  a  hot  topic.  It  is  conceivable  we  could  get  this  through.  It 
doesn't  require  that  every  unfunded  mandate  be  funded,  which 
most  of  the  other  bills  do,  which  ensures  that  they  will  never  be 
legislated.  What  this  says  is  that  before  a  bill  gets  to  the  Floor,  you 
have  to  have  a  complete  economic  impact  statement  accompanying 
it  to  show  what  the  cost  will  be  to  State  and  local  governments  for 
implementing  it,  the  unfunded  cost.  And  it  also  applies  to  the  pri- 
vate sector.  It  would  have  to  estimate  the  impact  upon  competitive- 
ness, productivity,  economic  growth,  and  employment. 

Not  only  does  it  apply  to  the  legislative  branch,  if  you  don't  have 
it,  it  is  subject  to  a  point  of  order,  period.  So  it  would  require  that 
every  bill  have  it  that  costs  more  than  $100  million  over  five  years, 
or  $50  million  over  three  years.  It  also  applies  to  the  executive 
branch  in  that  before  you  issue  regulations,  you  would  have  to  so- 
licit from  the  industries  or  localities.  States  affected,  their  estimate 
or  their  recommendations  for  the  most  efficient  method  of  imple- 
menting the  intent  of  the  legislation,  and  then  it  provides  for  judi- 
cial review  if  that  approach  is  not  chosen. 

In  other  words,  at  least  an  adequate  explanation  of  why  the  Ex- 
ecutive Branch  did  not  choose  the  most  efficient  method.  So  what 
it  would  require  is  that  you  have  that  kind  of  constructive  inter- 
action with  the  industries  affected  before  the  regulations  can  go 
into  effect. 
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It  is  too  moderate  for  a  lot  of  Members.  But  I  think  this  is  the 
first  step  in  addressing  some  of  what  you  have  been  pushing  for. 

Mr.  Bergsten.  Absolutely. 

Mr.  MORAN.  And  I  think  the  time  has  probably  come,  because  we 
can't  afford  to  be  so  inefficient,  particularly  when  the  Federal  Gov- 
ernment is  largely  responsible  for  that  level  of  inefficiency.  So  I 
want  you  to  review  it  and  let  us  know  what  you  think  of  it;  okay? 

Mr.  Bergsten.  We  will  definitely  do  that.  In  fact,  it  sounds  to 
me  like  it  is  something  we  would  surely  support.  In  a  sense,  it  even 
goes  beyond  the  notion  we  had  of  competitiveness  impact  state- 
ments. I  very  much  like  the  operational  angle  of  making  legislation 
subject  to  a  point  of  order,  if  it  is  not  included.  So  we  will  take  a 
hard  look  at  it. 

One  thing  we  have  done,  particularly  as  we  have  monitored  the 
implementation  efforts  of  various  proposals  that  we  have  made  in 
the  past,  is  to  submit  letters  to  the  relevant  committees  and  to  the 
Congress  as  a  whole,  supporting  a  piece  of  legislation,  trying  to 
lend  what  weight  we  can  to  it,  maybe  suggesting  modifications,  if 
we  thought  they  were  called  for.  But  this  is  exactly  the  kind  of 
thing  that  we  look  to  support,  and  so  we  will  definitely  take  a  hard 
look. 

Mr.  MoRAN.  I  have  spoken  with  the  President  and  the  Vice  Presi- 
dent at  length  about  it,  both  of  whom  like  it,  but  they  always  have 
to  say,  "Well,  let  me  clear  it  with  our  agency  heads,"  and  of  course 
that  is  the  "kiss  of  death." 

The  problem  is,  agency  heads  and  committee  chairs  of  authoriz- 
ing committees,  not  surprisingly,  it  is  really  a  cramped  style  of  a 
lot  of  executive  branch  agencies,  not  to  mention  committee  chairs. 
But  it  is  something  we  need  to  push.  And  I  think  at  this  point, 
since  we  have  got  more  than  enough  Members  to  discharge  it,  it 
has  to  start  being  taken  seriously.  But  I  would  be  very  much  inter- 
ested— and  in  fact,  we  would  be  more  than  happy  to  modify  it,  if 
you  had  any  suggestions  along  the  lines  that  would  perfect  it.  Not 
to  gut  it,  but  to  perfect  it. 

I  think  you  are  the  only  agency  in  the  Federal  Government  that 
will  be  looking  from  that  perspective. 

Mr.  Bergsten.  We  would  hardly  want  to  weaken  it,  that  is  right. 

CAPITAL  gains  TAX 

Mr.  MoRAN.  Good.  I  can't  think  of  anybody  else  that  would  have 
the  other  objective  in  mind. 

Now,  if  we  could  get  back  to  the  other,  because  I  do  think  that 
it  is  wrong  to  be  taxing  capital  assets  for  their  inflationary  growth. 
There  is  a  problem  with  depreciation  recapture,  but  we  have 
worked  that  out  in  a  bill  that  we  have  drawn  up.  But  I  would  like 
to  know  from  you  what  do  you  think  about  that  idea? 

I  know  President  Bush  pushed  it  without  success,  but  if  a  Demo- 
cratic President  pushed  it,  I  would  think  that  it  would  be  a  very 
valuable  proposal. 

Mr.  Bergsten.  This  is  an  idea  I  have  personally  always  sup- 
ported. I  would  admit  to  having  some  doubts  about  the  payoff  from 
some  of  the  other  capital  gains  tax  proposals  that  are  made,  like 
differential  rates.  Our  council  looked  at  that  in  the  context  of  the 
broader  issue  of  tax  incentives  to  promote  investment  and  produc- 
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tivity.  I  testified  before  the  Senate  Finance  Committee  on  this  a 
year  ago,  in  to  support  of  an  investment  tax  credit.  Actually,  not 
the  investment  tax  credit  as  proposed  by  the  administration,  be- 
cause it  was  a  temporary  investment  tax  credit  that  wouldn't  have 
had  much  payoff  by  virtue  of  its  temporary  nature.  We  said,  do  it 
right  or  don't  do  it. 

Mr.  MORAN.  It  was  something  like  17  different  investment  tax 
credits.  An  enormous  amount.  We  put  them  in,  take  them  out,  put 
them  in,  and  so  nobody  can  really  plan, 

Mr.  Bergsten.  Exactly.  They  don't  have  the  effect.  So  we  said 
we  would  like  to  see  a  permanent  one.  Don't  do  it  just  to  promote 
a  cyclical  recovery,  rather  view  it  as  a  long-run  structure  effort  to 
increase  the  share  of  the  investment  in  the  economy.  That  is  at  the 
center  of  our  whole  series  of  recommendations:  to  improve  produc- 
tivity and  standard-of-living.  For  this  to  occur,  we  have  to  have  a 
higher  national  savings  rate  and  a  higher  national  investments 
rate.  One  way  to  achieve  this  is  through  an  investment  tax  credit. 

I  think  it  was  mishandled  by  the  Administration,  and  it  didn't 
go  anjrwhere.  We  looked  at  capital  gains,  we  reviewed  the  volumi- 
nous studies  that  had  been  done  on  it,  and  we  had  our  doubts 
about  the  differential  rates.  Having  said  that,  I  think  your  specific 
idea  of  indexing  to  inflation  makes  eminent  sense,  both  in  economic 
terms  and  in  equity  terms.  I  would  be  strongly  in  favor. 

We  now  have  a  new  Subcouncil  that  is  working  on  capital  alloca- 
tion. This  Subcouncil  is  co-chaired  by  the  head  of  Salomon  Inc., 
Robert  Denham  and  Michael  Porter  from  the  Harvard  Business 
School.  Michael  Porter  did  a  big  study  about  two  years  ago  on  the 
overall  impact  of  our  capital  formation  system,  on  the  Nation's 
economy,  and  on  investment  levels.  He  raised  a  lot  of  questions 
about  this  very  complex  and  very  subtle  issue.  Our  Subcouncil  is 
now  working  on  those  issues,  and  this  is  part  of  it.  So  we  will  be 
looking  at  it  again  in  that  context  and  we  are  hoping  to  come  up 
with  some  recommendations  on  that  for  our  next  report. 

AUTHORIZATION 

Mr.  MORAN.  Well,  just  for  that  reason  alone,  we  will  certainly 
keep  you  alive.  What  is  the  status  of  your  authorization? 

Mr.  Bergsten.  Last  year,  the  House  passed  our  authorization 
three  times,  and  the  Senate  passed  our  authorization  twice,  but 
they  never  got  together  on  a  single  vehicle  which  finally  became 
law.  We  have  strong  Congressional  support,  as  evidenced  through 
these  votes,  but  there  was  never  a  vehicle  that  made  it  through  the 
rather  torturous  process  and  got  all  the  way  up  to  the  President 
for  his  signature.  Now  the  House  has  voted  our  reauthorization 
and  we  are  awaiting  consideration  in  the  Senate. 

Mr.  MORAN.  What  committee? 

Mr.  Bergsten.  Senate  Commerce. 

Mr.  MoRAN.  But  on  the  House  side? 

Mr.  Bergsten.  House  Banking. 

Mr.  MORAN.  Is  that  Congressman  Kanjorski's  subcommittee? 

Mr.  Bergsten.  That  is  right. 

Mr.  MORAN.  Well.  I  will  talk  to  Paul.  That  is  something  that  is 
probably  doable. 

Mr.  Bergsten.  Actually,  they  did  it  for  a  three-year  period. 
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Mr.  MORAN.  The  House  has  done  exactly  what  you  want? 

Mr.  Bergsten.  That  is  right. 

Mr,  MORAN.  And  it  is  out  of  the  full  committee. 

Voice.  It  passed  the  House 

Mr.  MoRAN.  That  was  a  voice  vote.  The  bill  was  on  the  Suspen- 
sion Calendar. 

Mr.  Bergsten.  There  has  been  no  opposition.  The  Administra- 
tion put  it  in  its  budget,  the  Administration  endorsed  it,  so  I  am 
not  aware  of  any  controversy, 

Mr.  MoRAN.  So  it  is  just  Senator  HoUings'  committee  that  needs 
to  sit  down  and  work  it  out? 

Mr,  Bergsten,  It  is  simply  a  matter  of  getting  it  through  the  cal- 
endar. We  are  a  small  program  so  it  is  difficult  to  get  much  atten- 
tion in  this  regard. 

Mr.  MORAN.  It  had  a  rocky  road  under  the  Bush  administration. 
I  think  there  were  some  Members  of  this  Committee  that  had  some 
questions  about  it,  but  I  think  under  this  new  leadership  we 
shouldn't  have  any  problems  with  it  whatsoever.  There  was  confu- 
sion between  your  organization  and  another  with  a  similar  name 
in  the  previous  administration. 

I  want  to  ask  one  other  thing,  though,  and  that  is  important  to 
know  where  we  are  in  the  authorization.  But  presumably,  that 
shouldn't  be  any  problem  with  appropriating  the  money. 

ALICE  RIVLIN  BOOK 

Alice  Rivlin  had  a  book  called,  "Reviving  The  American  Dream." 
And  in  it  she  suggests  a  significant  devolution  of  government  from 
the  Federal  down  to  the  State  and  local  level,  a  lot  of  programs 
that  traditionally  had  been  conducted  at  the  public  level  by  States 
and  localities,  but  in  the  1960s  there  was  a  feeling  that  local  gov- 
ernments and  many  State  governments  couldn't  be  trusted  to  carry 
them  out.  She  posits  the  thesis  that  there  has  been  a  substantial 
elevation  of  the  capability  at  the  State  and  local  level  of  govern- 
ment administrators,  and  I  totally  agree  with  her,  over  the  last  30 
years.  And  so  now  many  of  those  programs  and  much  of  that  deci- 
sion-making responsibility  ought  to  go  back  where  it  belongs, 
where  it  can  best  reflect  the  characteristics  of  the  jurisdictions 
being  served. 

But  she  also  implicitly  supports  the  Balanced  Budget  Amend- 
ment, in  suggesting  that  if  we  could  balance  the  Federal  budget, 
even  at  the  expense  of  a  lot  of  Federal  money,  but  of  course  the 
responsibility  would  be  given  back  to  the  States  and  localities,  that 
when  you  have  surpluses,  that  would  generate  the  kind  of  capital 
investment  that  we  need,  that  that  is  one  perfect  route  to  get  the 
capital  investment  that  we  have  been  lacking  for  at  least  the  last 
20  years. 

And  she  suggests  that  if  we  did  that  and  thus  did  not  have  ade- 
quate money  to  replace  the  Federal  money  that  was  being  block 
granted  and  consolidated  down  to  States  and  localities,  that  you 
would  provide  a  uniform  sales  tax  that  States  and  localities  would 
implement  and  use;  not  too  dissimilar  to  the  concept  of  a  value- 
added  tax. 

If  we  were  to  do  that,  what  do  you  think  would  be  the  impact 
on  national  and  international  competitiveness? 
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Mr.  Bergsten.  It  is  a  very  germane  question,  and,  in  fact,  we 
have  addressed  it  in  our  Council  work.  Again,  going  back  to  our 
very  first  report,  we  called  for  converting  the  budget  into  surplus 
to  improve  national  saving.  Again,  you  have  to  get  productivity  up, 
which  requires  investment  to  go  up,  which  requires  saving  to  go 
up.  No  one  seems  to  know  how  to  increase  private  saving,  so  the 
only  way  to  do  it  is  through  the  Federal  budget. 

Mr.  MORAN.  And  that  could  be  all  directed  investment  if  we  had 
a  surplus? 

Mr.  Bergsten.  Yes.  Another  thing  we  have  talked  about  and  will 
be  in  our  next  report  coming  up  in  the  next  month  or  so,  is  to  high- 
light that  by  putting  in  place  an  investment  budget  within  the  Fed- 
eral budget.  This  would  focus  the  debate  on  what  share  of  public 
revenues  were  going  for  lasting  productivity-enhancing  expendi- 
tures. We  are  very  strong  on  that. 

VALUE  ADDED  TAX 

We  also  took  a  hard  look  at  the  sales  tax  or  VAT  issue.  We  called 
a  group  of  experts  together  and  discussed  it  with  the  full  Council. 
In  fact,  a  year  ago,  when  we  were  working  together  in  the  full 
Council  on  the  budget  question,  we  had  a  big  debate  on  it.  We 
could  not  reach  agreement.  We  had  some  members  of  our  Council 
who  did  not  like  the  idea,  on  grounds  of  income  distribution  effects. 
But  we  didn't  give  up  the  work. 

We  brought  experts  together  to  debate  in  detail  how  it  might 
work  and  what  its  impact  would  be.  The  experts,  somewhat  to  my 
surprise,  were  dubious,  that  a  shift  from  indirect  to  direct  taxation 
would  make  a  big  difference;  either  in  terms  of  the  national  saving 
rate  as  a  whole,  or  in  terms  of  our  international  competitiveness 
per  se. 

Mr.  Smith.  Hi. 

Mr.  MORAN.  Welcome,  Chairman  Smith,  who  has  joined  us. 

Mr.  Bergsten.  Somewhat  to  my  surprise,  the  experts  we  brought 
together — who  came  from  all  stripes  of  the  economics  profession — 
were  dubious  that  a  change  in  the  nature  of  taxation  would  make 
a  big  difference.  If  one  was  trying  to  get  overall  budget  reduction, 
in  part  by  tax  increases,  then  I  would  think  this  type  of  tax  would 
be  better  to  inject  into  the  picture  rather  than  further  increases  in 
marginal  rates  and  corporate  rates. 

On  the  trade  side,  the  standard  view  is  that  even  if  we  shifted 
from  an  indirect  tax  to  a  direct  tax  that  could  be  rebated  at  the 
border,  you  get  offsets  through  the  exchange  rate  and  other  macro 
devices  that  would  essentially  negate  any  significant  net  gain  to 
your  competitive  position.  This  issue  has  been  debated  for  30  years. 

Mr.  MORAN.  Particularly  by  the  Institute  for  International  Eco- 
nomics. 

Mr.  Bergsten.  That  is  right.  We  have  had  our  doubts  on  that, 
too.  We  don't  like  trade  subsidies,  but  we  don't  regard  this  as  a 
trade  subsidy,  even  though  most  other  countries  do  it  and  we  don't. 
The  GATT  sanctions  rebates  of  value-added  or  sales  taxes  used  in 
Europe,  now  used  a  little  bit  in  Japan  and  Canada,  but  are  dubious 
that  they  have  a  significant  effect  on  competitiveness,  because  of 
offsets  that  occur  elsewhere  in  the  overall  economic  picture.  The 
adjustment  process  tends  to  net  that  out  in  terms  of  its  aggregate 
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trade  effect.  It  will  have  an  effect  on  specific  industries,  but  it  won't 
on  the  trade  balance  or  the  overall  competitive  position. 

Mr.  MORAN.  The  Chair  of  the  International  Trade  Subcommittee 
on  House  Ways  and  Means,  Mr.  Gibbons,  feels  very  strongly  about 
value-added  tax. 

Mr.  Bergsten.  I  know  he  does.  I  have  talked  to  him  about  it  at 
length  over  the  years.  And  as  I  say,  if  you  were  going  to  increase 
the  total  level  of  taxes  as  part  of  an  overall  program  to  further  re- 
duce the  budget  deficit,  then  I  personally  would  go  that  way.  Not 
so  much  for  those  international  competitive  reasons,  but  I  think  it 
would  turn  the  balance  toward  savings. 

Mr.  MORAN.  In  other  words,  there  is  a  disincentive  for  consump- 
tion and  a  greater  incentive  for  saving? 

Mr.  Bergsten.  That  is  right.  So  I  would  tilt  in  that  direction. 

Mr.  MORAN.  Mr.  Chairman? 

HEALTH  CARE 

Mr.  Smith.  Well,  what  about  health  care  costs?  Now  they  are 
partly  negotiated  contracts,  in  some  instances;  in  some  instances, 
they  are  voluntary.  How  do  you  see  that? 

Mr.  Bergsten.  We  are  doing  a  lot  of  work  now  on  the  impact  of 
health  care  reform  on  competitiveness,  and  we  think  if  it  is  done 
right,  it  could  have  some  very  significant  favorable  effects. 

Mr.  Smith.  What  do  you  mean  "to  be  done  right'7 

Mr.  Bergsten.  Well,  with  a  heavy  focus  on  cost  containment.  We 
haven't  tried  to  take  a  view  on  each  specific  component,  but  we 
would  put  heavy  emphasis  on  the  cost-containment  side,  even  if  it 
took  a  little  longer  to  get  to  universal  coverage.  We  would  want  to 
be  sure  that  the  new  programs  were  not  gold-plated,  but  rather  at 
cost  very  much  in  line  along  with  universal  coverage,  adequacy  of 
health  care  for  all  Americans. 

We  think  better  health  care  itself  will  be  procompetitive.  But  we 
are  very  concerned  about  the  cost  side,  and  therefore  would  worry 
about  the  details  of  the  program:  how  it  is  carried  out,  the  speed 
with  which  it  is  put  into  effect,  and  the  way  it  affects  the  overall 
budget  picture.  We  want  to  see  it  as  an  element  that  will  contain 
the  rise  of  government  expenditures  over  the  years,  rather  than 
add  to  them.  We  realize  that  health  care  costs  may  go  up  in  the 
short  run  and  still  come  down  in  the  long  run.  In  our  first  report, 
we  had  a  very  ambitious  objective.  We  said  that  the  United  States 
should  try  to  avoid  any  further  increase  in  the  share  of  GNP  going 
into  health  care.  We  are  already  much  higher  than  any  other  in- 
dustrial country  and  we  are  headed  to  a  level  that  would  be  twice 
that  of  any  other  industrial  country  on  the  plan  we  are  now  pursu- 
ing. 

Mr.  Smith.  Of  course,  you  say  "cost  containment."  That  gets  to 
be  kind  of  a  murky  field,  too,  because  we  are  told  now  that  under 
cost  containment.  Medicare  and  Medicaid  are  paying  89  percent  of 
the  cost  of  providing  the  service  when  they  need  104.3  percent  of 
cost  to  operate.  And  the  negotiated  contracts,  they  are  paying  129 
percent.  So  actually  cost  containment,  the  way  it  has  been  done, 
has  hurt  competitiveness  because  it  adds  to  the  cost  of  the  products 
that  we  are  selling  overseas.  So  it  depends  on  how  you  do  cost  con- 
tainment. 
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Mr.  Bergsten.  There  are  two  points  to  make  here.  We  have  not 
tried  to  go  into  every  detail  of  every  health  care  plan.  We  thought 
that  was  beyond  our  mandate.  But  we  are  looking  at  your  second 
question,  at  the  effect  on  our  competitiveness,  including  our  inter- 
national position. 

I  think  there  is  a  growing  consensus  that  at  the  end  of  the  day, 
the  higher  costs  for  health  care  paid  by  companies  come  out  of 
workers'  wages.  In  a  sense,  the  overall  compensation  package,  at 
least  in  the  long  term,  is  a  reflection  of  fundamentals  in  the  labor 
market.  The  division  of  compensation,  between  wages  and  benefits, 
including  health  care,  flows  from  these  institutional  factors  which 
you  were  mentioning.  Therefore,  one  of  the  problems  with  the 
health  care  system  is  that  it  has  held  wage  increases  down.  Too 
much  of  the  total  compensation  had  to  go  for  health  care;  too  little 
has  gone  into  wages. 

One  of  the  reasons  why  the  average  real  wage  of  American  pro- 
duction workers  today  is  lower  than  it  was  20  years  ago  is  because 
of  increases  in  compensation  costs.  So  if  you  could  hold  down  that 
dimension  of  the  cost  side,  you  would  have  a  stronger  wage  compo- 
nent in  the  total  compensation  package  which  would  support  more 
economic  growth,  productivity  and  the  like.  So  we  are  very  much 
with  you  on  that  bottom  line. 

But  as  I  say,  we  have  not  yet  gone  into  details  on  what  the  mix 
ought  to  be  between  Medicare,  private  coverage,  and  the  like. 

Mr.  Smith.  Mr.  Moran. 

CHINA  POLICY 

Mr.  Moran.  Thank  you,  Mr.  Chairman. 

You  were  quoted  in  the  Washington  Post  today — ^this  was  not  in 
your  role  as  head  of  the  Competitiveness  Policy  Council,  I  want  to 
make  sure  that  is  stated,  but  rather  as  Director  of  the  Institute  for 
International  Economics.  And  let  me  just  give  the  exact  quote  so 
there  is  no  question  about  what  was  said: 

'There  is  wide  support  throughout  Asia  for  the  Chinese  policy"  of  putting  eco- 
nomic development  first  and  leaving  political  reform  for  later,  especially  because  of 
the  uncertainty  in  Beijing  over  who  will  run  the  country  after  the  death  of  Deng 
Xiaoping,  seiid  C.  Fred  Bergsten. 

[The  information  follows:] 
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Ex-U.S.  Officials  Oppose 
China  Trade,  Rights  Link 


By  Thomas  W.  Lippman 

WulanjloB  fmt  Sutf  Wnui 

Much  of  the  American  foreign  pol- 
icy establishment,  including  three 
former  secretaries  of  state  and  other 
former  senior  officials  of  both  par- 
ties, turned  a  collective  thumbs 
down  yesterday  on  the  Clinton  ad- 
ministration's policy  of  linking  trade 
with  China  to  Beijing's  human  rights 
performance. 

They  said  the  policy  is  counterpro- 
ductive, harmful  to  larger  U.S.  inter- 
ests in  Asia,  unacceptable  to  China 
and  probably  doomed  to  faihire. 

The  strong  sentiment  for  aban- 
doning the  pcicy,  expressed  just  one 
day  after  Secretary  of  State  Warren 
Christopher  returned  from  a  mostly 
fruitless  trip  to  Beijing  to  press  the 
rights  issue,  could  complicate  the  ad- 
ministration's position  as  it  ap- 
proaches a  June  3  deadline  for  decid- 
ing whether  to  extend  China's 
trading  privileges. 

The  more  domestic  opposition 
there  is  to  the  administration's  ap- 
proach, the  freer  Beijing  may  feel  to 
continue  resisting  President  Clin- 
ton's demands.  At  the  same  time, 
key  members  of  Congress  are  likely 
to  oppose  any  perceived  weakening 
of  the  administration's  insistence  on 
human  rights  improvements.  In  re- 
cent years,  Congress  repeatedly  has 
sought  to  write  into  law  a  link  be- 
tween China's  trading  rights  and  its 
human  rights,  but  President  George 
Bush  vetoed  such  legislation  in  1992 
and  Clinton  has  bought  time  by 
adopting  such  linkage  on  his  own. 

At  a  forum  sponsored  by  the  Coun- 
cil on  Foreign  Relations,  many  partic- 
ipants yesterday  expressed  doubt 
about  whether  the  administratkxi  is 
really  prepared  to  cut  off  China's 
trading  privileges  over  the  human 
rights  issue.  Former  secretary  of 
slate  Henry  A.  Kissinger  warned  that 
even  if  China  is  bludgeoned  into  mak- 
ing human  rights  gestures  that  would 
let  the  administration  claim  success 
for  its  policy,  Beijing  is  likely  to  har- 
bor grudges  for  years  to  come,  poten- 
tially limiting  Chinese  cooperation  on 
other  issues  such  as  nuclear  prolifera- 
tion on  the  Korean  peninsula. 

"How  many  victories  can  we  af- 
ford?" he  asked. 

"^  what  we  care  about  is  a  China 
that  respects  human  rights,  the  best 
policy  is  a  policy  that  maintains  as 
many  contacts  as  possible,"  said  for- 
mer secretary  of  state  Lawrence  S. 
Eagleburger. 

While  'some  forms  of  linkage  are 


appropriate,"  sax]  former  secretarv 
of  sUte  Cyms,-Vance^'  thfe  United 
Sute«  "shojild  not  n^ie  one  intejest 
determinative"  iii  a  complicated  rela- 
tionship that  also  involves  issues  of 
nuclear  proliferation,  the  environ- 
ment, economic  development  and 
Asian  regional  security.  Vance 
served  in  the  administration  of  Pres- 
ident Jimmy  Carter,  which  -was  the 
first  to  make  the  human  rights  issue 
a  cornerstone  of  its  relations  with 
other  nabons. 

Participants  agreed  that  China's 
neighbors  by  and  large  support  Bei- 
jing's resistance  to  what  appear  to 
Asians  to  be  U.S.  efforts  to  impose 
its  values  on  them. 

There  is  wide  support  through- 
out Asia  for  the  Chinese  policy"  of 
putting  economic  devetepment  first 
and  leaving  political  reform  for  later, 
especially  because  of  the  uncertainty 
in  Beijing  over  who  will  run  the 
country  after  the  death  of  Deng 
Xiaoping,  sakl  C.  Fred  Bergsten,  di- 
rector of  the  Washington-based  In- 
stitute for  International  Economics. 

A  policy  that  jeopar(fizes  the  entire 
U.S.-China  relatiooship  over  a  single 
issue  makes  Washington  "a  captive  of 
the  other  side's  response,"  said  Mi- 
chael Oksenberg,  a  prominent  China 
scholar  and  president  of  the  East- 
West  Center  in  Honolulu.  He  said  the 
Clinton  admonislration  must  choose 
between  "the  path  of  engagement, 
which  every  administration  has  taken 
since  1972.  and  isolatkm  from  its  al- 
lies in  the  regicD." 

Participants  in  the  forum  stressed 
that  they  support  the  objective  of  en- 
couraging democracy  and  human 
rights  in  China.  Their  argument, 
they  said,  is  with  the  administra- 
tion's tactics. 

"We  do  have  a  long-term  interest 
in  seeing  China  become  more  open 
and  more  democratic,  but  we  won't 
achieve  that*  by  cutting  off  its  Most 
Favored  Nation  trade  status,  said 
Paul  Wolfowitz,  dean  of  the  School  of 
Advanced  International  Studies  at 
Johns  Hopkins  University  and  a  for- 
mer senior  State  and  Defense  de-' 
partment  ofCciaL 

Douglas  H.  Paal,  who,  directed  Asia 
policy  on  the  National  Security  Coun- 
cil under  Bush,  came  closer  than  oth- 
er participants, to  saying  Christopher 
and  other  architects  of  the  China  poli- 
cy should  be  fired.  If  you  find  a  polic>- 
is  not  serving  U.S.  interests,  then  yoii 
sacrifice  somebody  and  get  rid  of  the 
policy.  That's  how  we  do  it  in  Wash- 
ington," he  said. 
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Mr.  MORAN.  Now,  that  doesn't  seem  to  be  wholly  consistent  with 
Mr.  Christopher's  approach  in  his  discussions  with  Chinese  offi- 
cials, nor,  in  fact,  a  whole  lot  of  Members  of  Congress  who  have 
signed  a  resolution  suggesting  that  there  ought  not  be  any  Most- 
Favored  Nations  trade  status  unless  human  rights  issues  are  first 
addressed.  This  might  be  a  good  opportunity  to  elaborate  on  your 
view. 

Mr.  Bergsten.  Sure.  Actually,  that  comment  was  made  at  least 
partly  from  the  perspective  of  a  third  hat  I  wear,  which  is  Chair- 
man of  the  "Eminent  Persons  Group"  of  the  Asian  Pacific  Coopera- 
tion Forum,  APEC. 

President  Clinton  hosted  the  summit  in  Seattle  in  November.  I 
work  extensively  with  a  lot  of  people  from  all  of  the  Asian  Pacific 
countries  on  the  future  of  Asia  Pacific  Economic  Cooperation.  I  was 
really  wearing  that  hat  when  I  made  this  comment. 

You  will  note  that  the  quote  marks  are  only  around  the  first  two 
lines  of  that  paragraph.  I  actually  did  not  throw  in  the  point  about 
the  policy  of  putting  economic  development  first  and  political  re- 
form later;  that  was,  I  guess,  the  reporter. 

But  the  first  part  of  it  is  absolutely  right.  There  is  a  fundamental 
difference  in  views  in  Asia  than  from  most  of  the  West  about  the 
concomitant  or  juxtaposition  between  economic  development  and 
political  reform.  We  tend  to  argue  that  they  should  be  pursued  in 
parallel,  and  you  should  democratize  at  the  same  time  you  are 
marketizing,  and  that  is  really  feasible.  The  Asians  have  a  fun- 
damentally different  view,  and  it  is  not  just  the  Chinese.  It  is  that 
economic  development  comes  first.  They  want  to  raise  the  where- 
withal of  their  people,  which  will  put  us  in  a  position,  to  afford  de- 
mocracy, to  be  a  stronger  position  to  be  able  to  carry  out  a  func- 
tioning democracy.  They  like  to  juxtapose  Grorbachev  and  the  Chi- 
nese. They  say  Gorbachev  tried  to  do  the  two  together,  and  look 
what  happened  to  him. 

Mr.  MoRAN.  Implosion,  potential  implosion. 

Mr.  Bergsten.  I  wouldn't  draw  any  general  conclusions,  but  that 
is  a  strong  point  they  make  in  trying  to  defend  their  view. 

They,  of  course,  are  not  saying  "democracy,  never."  They  would 
also  point  in  vindication  of  their  views  to  recent  developments  in 
Korea  and  Taiwan,  which  have  now  begun  to  democratize  in  a  very 
serious  way.  I  think  democracy  is  beginning  to  take  real  hold  in 
both  countries. 

In  Korea,  you  have  the  striking  result  of  Kim  Young  Sam  who 
was  in  jail  for  many  years  as  a  dissident  and  now  is  President  of 
the  country  and  playing  a  leading  role  in  the  APEC  and  meeting 
with  President  Clinton.  That  was  after  roughly  25  years  of  unfet- 
tered focus  on  economic  development  from  1964,  when  they 
launched  their  postwar  reform  strategy,  until  the  late  1980s,  when 
they  began  cautiously  to  democratize  and  now  have  fair  and  free 
elections.  So  that  is  the  kind  of  model  they  have  in  mind. 

Not  that  you  put  off  democracy  and  the  things  that  go  with  it  for- 
ever, but  let  the  economy  get  to  a  strong  enough  position  first.  It 
is  a  fundamental  difference  in  view. 

I  wasn't  saying  which  one  I  preferred.  I  was  reporting  that  be- 
cause the  topic  of  that  first  panel  before  that  group  yesterday  was 
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to  comment  on  the  Asian  context  within  which  U.S.  policy  toward 
China  is  now  being  pursued. 

Mr.  MORAN.  Interesting.  The  Chairman  and  I  were  over  in  China 
recently,  and  you  can't  help  but  be  tremendously  impressed  by  the 
economic  growth  and  the  progress  that  has  been  made  in  just  such 
a  short  period  of  time;  13  percent  annual  economic  growth. 

Mr.  Smith.  Year  after  year. 

Mr.  MoRAN.  Yes. 

Mr.  Bergsten.  For  about  15  years  now,  not  averaging  quite  that 
high,  but  the  first  in  the  world  for  the  last  15  years,  since  they 
launched  the  reforms  in  the  late  1970s. 

Mr.  Smith.  But  throughout  history,  when  a  country  makes  eco- 
nomic progress,  there  is  progress  on  human  rights. 

Mr.  Bergsten.  I  think  that  this  point  is  in  the  article  reporting 
on  yesterday's  session  organized  by  the  Council  on  Foreign  Rela- 
tions. This  point  was  made  by  a  number  of  the  participants  there, 
including  some  of  the  academics  who  studied  this  carefully.  Mi- 
chael Oksenberg  said  that  he  would  delink  MFN  and  human 
rights,  primarily  to  get  export  markets  for  us.  He  thought  that  was 
the  most  effective  way  to  pursue  our  human  rights  goals. 

Mr.  Smith.  When  people  have  a  little  better  standard  of  living, 
then  they  have  the  freedom  or  the  liberty  to  think  more  about 
other  things  like  human  rights. 

Mr.  Bergsten.  This  is  the  argument  that  the  Asians  make,  and 
you  will  see  some  reports  out  of  China  now.  The  man  on  the  street 
in  China  is  now  sa3dng  that  his  standard  of  living  is  a  lot  higher 
than  it  was  10  or  15  years  ago,  and  that  he  feels  much  more  liber- 
ated and  indeed  the  system  is  more  permissive.  It  is  not  as  permis- 
sive as  we  would  like,  but  that  it  has  freed  up  considerably  from 
where  it  was  and  that  that  is  kind  of  an  inexorable  process. 

krugman  book 

Mr.  Moran.  Let  me  just  ask  one  further  question. 

There  was  an  article  written  recently  by  Paul  Krugman,  one  of 
your  buddies  at  MIT,  who  just  wrote  a  book,  "Peddling  Prosperity, 
Economic  Sense  and  Nonsense  in  the  Age  of  Diminished  Expecta- 
tions." The  title  is,  "Competitiveness:  A  Dangerous  Obsession." 

Now,  that  seems  to  run  smack  into  the  conflict  with  what  your 
policy  council  is  all  about.  Do  you  want  to  take  just  a  few  minutes 
to  address  his  contention?  I  am  sure  you  read  his  article. 

Mr.  Bergsten.  Indeed,  I  read  it  in  draft  when  he  sent  it  around 
last  fall  and  we  advised  him  not  to  publish  it.  In  a  sense,  I  think 
Paul,  who  is  a  brilliant  economist,  makes  a  mountain  out  of  a  tiny 
molehill,  and  it  is  essentially  a  semantic  point.  He  is  defining  com- 
petitiveness for  those  purposes  as  very  narrowly  focused  on  the 
trade  balance  or  U.S.  international  position,  and  he  argues  that  de- 
spite its  increase  in  importance,  it  is  still  a  relatively  minor  share 
of  things. 

The  Competitiveness  Policy  Council,  right  from  day  one,  defines 
it  much  more  broadly,  to  essentially  relate  to  productivity  in  the 
economy  as  a  whole,  therefore,  standard  of  living  in  the  economy 
as  a  whole.  We  took  a  broad  view  of  what  competitiveness  means 
as  we  interpreted  the  congressional  mandate  from  the  law  in  1988 
and  the  more  thoughtful  discussion  of  it. 
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Paul  acknowledges  this  in  the  article.  As  a  matter  of  fact,  I  think 
he  had  a  line  in  there  saying,  well,  if  you  mean  productivity,  then 
that  is  all  right,  but  why  obfuscate  by  calling  it  "competitiveness." 
He  almost  says  that  is  the  work  of  scoundrels  just  trying  to  use  a 
term  that  people  are  attracted  to  in  order  to  get  their  favorite  pro- 
gram passed.  So  in  a  sense,  I  regard  it  as  naive  political  science 
and  semanticism,  rather  than  substance. 

Paul  agrees  with  our  work.  When  we  sent  him  our  thoughts  on 
his  original  draft,  he  responded,  "I  am  not  criticizing  what  you 
guys  are  doing  at  all." 

Mr.  MORAN.  Let  me  make  sure,  you  characterized  his  article, 
which  is  consistent  with  his  book,  "Economic  Sense  and  Nonsense 
in  the  Age  of  Diminished  Expectations"  as  naive — not  naive  non- 
sense, naive 

Mr.  Bergsten.  I  called  it  naive  political  science. 

Mr.  MORAN.  Naive  political  science. 

Mr.  Bergsten.  Basically,  saying  people  are  using  this  term  to  try 
to  win  votes  from  you  all  on  the  Hill,  to  put  it  crudely,  whereas  it 
is  really  a  different  issue.  In  his  letter  to  us,  he  states,  "Your  Com- 
petitiveness Policy  Council  is,  of  course,  really  a  productivity  coun- 
cil." And  he  doesn't  oppose  it. 

Mr.  MORAN.  Okay. 

Well,  Mr.  Chairman,  this  has  been  an  excellent  hearing,  and,  in 
fact,  if  they  were  looking  for  more  than  $1  million,  I  would  be  more 
than  happy  to  support  that. 

Mr.  Bergsten.  Make  sure  that  is  in  the  record. 

Mr.  MORAN.  Well,  I  don't  know  whether  that  is  here  or  there,  but 
your  authorization  was  cut  from  $5  to  $2.5  million.  I  guess  it  is  a 
mute  point  if  you  are  only  asking  for  $1.1  million,  but  if  you  are 
doing  the  job  that  you  intend  to  do,  then,  you  know,  it  seems  to 
be  an  investment  well  worthwhile. 

Mr.  Bergsten.  I  hope  so. 

Mr.  MoRAN.  Anyway,  thank  you  for  the  hearing.  It  was  excellent. 

You  didn't  have  any  further  questions,  Mr.  Chairman? 

Mr.  Smith.  No. 

Mr.  Bergsten.  Thank  you  very  much. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 
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Competitiveness  Policy  Council 

Answers  to  Questions  Submitted  for  the  Record 

by  Chairman   Smith 
Implementation  of  Recommendations 


Question  #  1 


Could  you  summarize  the  progress  that  has  been  made  in  implementing  the  Council's 
recommendations  as  outlined  in  our  Progress  Report  of  October,  1993? 


Answer  #  1 


The  recommendations  which  the  Council  presented  in  its  Second  Report  to  the  Congress 
and  the  President  in  March  1993  were  based  on  the  work  of  its  initial  eight  subcouncils. 
In  October  1993,  the  Council  issued  an  interim  report  reviewing  progress  in 
implementing  these  recommendations.  The  following  serves  as  the  current  status  of  these 
recommendations. 


Recommendations 

Develop  content  and  performance-based 
standards  and  assessments  for  schools, 
teachers  and  students 

Conditioning  higher  education 
assistance  on  improvements  in 
admission  standards 

Improve  the  school-to-work  transition 


Encourage  firms  to  increase  training 


Progress 

Goals  2000  legislation  signed  by  President 
Clinton. 


No  action. 


Administration  has  proposed  to  significantly 
expand  programs.  The  Department  of  Labor 
and  the  Department  of  Education  are 
working  together. 

The  Department  of  Labor  and  the 
Department  of  Commerce  held  a  joint 
conference  on  high  performance 
workplaces.  The  Labor  Department 
continues  to  pursue  this  work.  No  new 
programs  have  been  proposed. 
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Ease  the  adjustment  burden  on  dislocated 
worker 


Make  R&E  tax  credit  permanent 

Redirect  government  R&D  to  civilian  and 
dual-use 


Expand  Advanced  Technology  Program 

Ease  restrictions  on  national  lab  cooperation 

Develop  non-financial  measures  for 
corporate  performance 

Develop  a  global  strategy  with  G-7 

Seek  to  restore  G-7  reference  ranges 

Negotiate  openess  of  foreign  markets 


Increase  quantity  and  quality  of  US  export 
credits 


Improve  US  export  promotion  eflForts 


Reduce  US  export  disincentives 


Institute  permanent  Equipment  Tax  Credit 


Authorize  industry  consortia  for  joint 
production 


Administration  has  proposed  Reemployment 
Act  of  1994,  which  includes  developing 
"one-stop  shopping"  for  training  programs. 

Tax  credit  extended  temporarily  in  1993. 

The  civilian  and  dual-use  share  is  expected 
to  rise  fi-om  43  percent  to  47  percent  of  all 
R&D  by  FY  1995. 

Administration  has  doubled  fijnding  and 
requested  $45 1  million  in  FY  1 995  budget. 

Some  progress  being  made. 

Council  is  working  with  Department  of 
Labor. 

No  action. 

No  action. 

USTR  is  aggressively  pursuing.  Congress 
has  passed  NAFTA  and  awaiting  action  on 
the  GATT  Uruguay  Round. 

Some  improved  coordination. 
Administration  has  requested  greater 
funding. 

Department  of  Commerce  has  announced 
Trade  Policy  Coordinating  Committee 
(TPCC)  initiatives. 

Administration  has  made  considerable 
progress  in  easing  export  controls  and 
removing  some  export  disincentives. 

Administration  proposed  an  investment  tax 
credit,  but  it  was  rejected  by  Congress. 

Legislation  enacted. 
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Harmonize  tax  life  and  competitive  life  of 
manufacturing  process  equipment 

Reform  air  traffic  control  system 


Increase  funding  for  highways 

Adopt  reforms  to  make  roads  last  longer 
Do  Competitiveness  Impact  Statements 
Perform  industry  baselines 

Question  #  2 


No  action. 


Administration  set  up  Airline  Commission 
and  Department  of  Transportation  endorsed 
its  recommendations. 

Administration  has  proposed  to  fully  fund 
ISTEA  levels. 

No  action. 

No  action. 

The  International  Trade  Commission  (ITC) 
is  performing  some  industry  baselines,  but 
not  in  any  systematic  fashion. 


How  do  you  think  the  President's  FY  1995  budget  rates  in  terms  of  promoting  long  term 
growth  and  competitiveness?  What  areas  do  you  think  the  President's  budget  does  not 
adequately  address? 


Answer  #  2 


Although  we  have  not  studied  each  element  of  the  President's  FY  1995  budget,  the 
overall  thrust  of  the  budget  is  pro-competitive.  The  FY  1995  budget  is  in  keeping  with 
the  Administration's  efforts  to  reduce  the  budget  deficit,  thereby  making  more  saving 
available  for  private  productivity-enhancing  investment.  On  the  other  hand,  the 
Administration's  FY  1995  budget  proposes  only  a  very  small  increase  in  public 
investment.  (Indeed,  using  the  GAO  method,  there  would  be  a  slight  decrease  in  public 
investment )    The  Council  has  focused  on  more  and  better  investment  in  education  and 
training,  technology  and  public  infrastructure.  The  FY  1995  budget  provides  for 
increased  funding  in  each  of  these  areas,  although  it  is  unclear  whether  there  is  sufficient 
funds  for  adequate  worker  re-training. 


Question  #  3 


What  recommendations  would  you  make  to  the  Congress  in  its  consideration  of  the 
President's  budget  request? 
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Answer  #  3 

As  we  stated  in  our  interim  report,  the  Congress  needs  to  develop  a  methodology  to 
consider  the  investment  component  of  the  President's  budget.  The  Council  calls  on  the 
Administration  and  Congress  to  establish  an  overall  target  in  order  to  insure  that  an 
adequate  share  of  spending  is  devoted  to  public  investment.  Under  current  procedures, 
each  expenditure  is  seen  as  independent,  with  insufficient  appreciation  for  the  total 
amount  of  budgetary  outlays  devoted  to  investment. 

Reauthorization 

Question  #  1 

Last  year,  the  Council's  authorization  level  was  reduced  from  $5  million  to  $2.5  milhon. 
Could  you  explain  why  the  authorized  level  was  cut  in  half? 

Answer  #  1 

The  authorization  was  reduced  in  legislation  in  1992  as  part  of  a  compromise  with  0MB 
to  get  Bush  Administration  approval  of  the  reauthorization.  When  Congressman  LaFalce 
introduced  new  legislation  last  year,  he  based  it  on  the  version  passed  in  1992. 

Question  #  2 

The  House  voted  last  year  to  rename  the  Council  the  National  Competitiveness 
Commission.  Assuming  that  it  will  be  enacted,  will  your  mission  or  focus  change? 

Answer  #  2 

The  name  change  would  imply  no  change  in  mission.  It  is  being  done  merely  to 
eliminate  coniusion  v^th  other  similarly  named  organizations. 

Question  #  3 

Is  the  Council  permanently  authorized? 

Answer  #  3 

The  Council  is  established  as  a  continuing  organization  -  there  is  no  expiration  date  in  the 
legislation. 
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Council's  Mission 

Question  #  1 

How  does  the  Council  differ  from  other  public  bodies,  such  as  the  newly-created 
National  Economic  Council  and  other  private  entities,  such  as  the  Council  on 
Competitiveness?  Does  the  Council  work  with  any  of  these  or  other  groups  in  any 
capacity? 

Answer  #  1 

The  National  Economic  Council  (NEC)  operates  within  the  White  House  and  coordinates 
the  Administration's  economic  policies.  The  Competitiveness  Policy  Council  works 
closely  with  members  of  the  NEC,  especially  in  the  areas  of  trade  and  technology.  NEC 
staff  members  attend  full  Council  and  subcouncil  meetings. 

The  Council  on  Competitiveness  is  a  private,  membership  organization  which  monitors 
developments  regarding  US  competitiveness.  Given  its  strong  focus  on  technology 
issues,  the  Competitiveness  Policy  Council  has  subcontracted  with  the  Council  on 
Competitiveness  to  run  its  Critical  Technologies  Subcouncil    The  two  Councils  work 
very  closely  together,  and  periodically  sponsor  joint  programs.  In  December  1992  the 
two  Councils,  together  with  the  Congressional  Competitiveness  Caucus  and  Honeywell 
sponsored  a  program  on  long-term  horizon  for  investment. 

The  Competitiveness  Pohcy  Council  differs  from  these  and  other  groups  in  that  its 
bipartisan  membership  represents  business,  labor,  public  interest  and  government,  and 
that  the  appointments  to  the  Council  are  made  by  the  House,  the  Senate  and  the 
Administration.  In  addition,  the  Council  is  unique  in  its  comprehensive  approach  to 
improving  the  nation's  competitiveness,  integrating  recommendations  in  education  and 
training,  technology  and  trade,  public  infrastructure  and  capital  allocation,  and  health 
care  and  social  issues,  all  within  a  single  rubric. 

OMB  Request 

Question  #  1 

What  was  the  Council's  original  FY  1995  request  to  OMB?  What,  if  any,  items  were  cut 
from  that  request? 

Answer  #  1 

The  Council  is  considered  by  OMB  to  be  in  the  Legislative  Branch  and  therefore  the 
Council's  request  was  not  reviewed  or  changed  by  OMB. 
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Rental  Space 

Question  #  1 

Where  is  the  Council's  new  office  located?  Is  it  in  close  proximity  to  the  Chairman's 
office?  How  long  is  the  lease  for? 

Answer  #  1 

The  Council  recently  moved  to  1726  M  Street.  It  is  approximately  four  blocks  from  the 
Chairman's  office.  The  Council  rented  the  space  through  the  General  Services 
Administration,  which  holds  a  long  term  lease  on  the  space. 

Question  #  2 

How  does  the  new  space  compare  to  what  you  had  previously  in  the  Institute  for 
International  Economics,  in  terms  of  size  and  suitability  for  the  Council's  purposes? 

Answer  U  2 

The  Council's  new  space  provides  room  for  the  current  staff,  plus  some  additional  room 
to  bring  in-house  some  of  the  work  which  is  currently  being  performed  by  consultants. 
The  suite  also  includes  a  conference  room,  saving  the  Council  from  having  to  rent  outside 
facilities  for  Council,  subcouncil,  and  expert  group  meetings.  Most  importantly,  the  new 
space  enables  the  Council  to  set  up  an  independent  computer  system  and  procure 
equipment  to  perform  in-house  many  functions  which  until  now  have  been  done  by 
outside  vendors. 

Annual  Report 

Question  #  1 

Does  the  Council  charge  a  fee  for  the  Annual  Report?  If  so,  how  much  revenue  was 
generated  in  1993?  Did  it  go  the  General  Fund  of  the  Treasury  or  did  the  Council  get  to 
keep  it? 

Answer  #  1 

The  Council's  reports  are  sold  by  the  Government  Printing  Office,  which  keeps  all 
revenues.  The  Council  receives  no  financial  benefit  from  the  distribution  of  its 
publications  and  absorbs  all  production  costs. 
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Question  #  2 


How  many  copies  of  the  Report  were  printed  in  1993?  How  many  were  distributed?  Do 
you  expect  to  maintain  that  level  of  printing  and  distribution  in  1994  and  1995? 

Answer  #  2 

The  Council  printed  12,500  reports  in  1993,  including  5,000  copies  to  be  sold  by  GPO. 
We  have  distributed  8,660  copies  as  of  April  15,  1994.  We  expect  to  maintain  the  same 
level  for  1994  and  1995. 

Research  Projects 

Question  #  1 

On  what  basis  does  the  Council  commission  research  projects?  Are  the  projects 
competitively  awarded? 

Answer  #  1 

The  Council  has  commissioned  research  projects  when  more  in-depth  analysis  is 
necessary  for  the  development  of  its  recommendations.  The  Council  has  been  able  to 
maintain  a  relatively  small  staflF,  in  spite  of  the  wide  array  of  issues  being  covered  by  the 
Council,  primarily  by  complimenting  in-house  staff  work  with  commissioned  research. 
Most  of  the  work  takes  the  form  of  collecting  and  synthesizing  existing  knowledge  on  a 
specific  topic,  in  order  to  avoid  replicating  work  which  already  exists.  In  several  areas, 
the  Council  has  commissioned  original  research,  including  empirical  studies  of  the 
impact  of  certain  policy  options.  The  following  is  a  list  of  papers  commissioned  by  the 
Council: 

Barry  Bosworth  "A  Decline  on  National  Saving" 

DRI,  Inc.  Projections  on  saving  and  investment  needs 

DRI,  Inc.  Data  and  graphs  for  First  Annual  Report 

Larry  KotlikoflF  "Alternative  Policies  to  Stimulate  US  Saving" 

Peat  Marwick  Impact  of  budget  options 

Theodore  Schlie  Methodology  for  industry  baselines 

Charles  McMilhon  Data  and  graphs  of  US  manufacturing 

Alan  Pisarski  Survey  of  infrastructure  issues 

Ilyse  Zable  Recent  trends  in  the  structure  of  US  trade 

Dick  Barrovick  Survey  of  export  promotion  programs 

Lou  Jacobson  Survey  of  policies  to  assist  dislocated  workers 

Richard  Kazis  Survey  of  school-to-work  programs 

Robert  Sheets  Survey  of  training  systems 

Warren  McKibbin  Simulation  analysis  of  policy  package 
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Spiegel,  et  al.  Information  infrastructure 

Levin- VHI,  Inc.  Health  care  reform  and  US  competitiveness 

Aaron  and  Bosworth  Competitiveness  impact  of  health  care  reform 

The  Council  sets  payment  for  this  work  on  the  basis  of  the  government  ceiling  for  daily 
consulting  fees.  Given  their  limited  scope,  these  projerts  are  handled  by  purchase  orders 
and  are  not  subject  to  a  formal  bidding  process. 


Question  #  2 


What  is  the  difference  between  consulting  and  R&D  in  your  budget  justification?  How 
much  is  budgeted  for  each  of  those  activities  in  FY  1994? 

Answer  #  2 

0MB  has  recently  reclassified  its  definition  of  "other  services,"  separating  it  into 
"consulting  services"  and  "R&D."  Consulting  services  includes  part-time  and  other  non- 
permanent  staff  hired  to  manage  the  various  subcouncils  and  supplement  the  Council's 
permanent  staff".  This  allows  the  Council  to  pay  for  services  only  when  needed,  and  to 
maintain  a  small  permanent  staff.    R&D  refers  to  research  papers  which  the  Council 
commissions  from  recognized  experts.  In  FY  1995,  the  Council  expects  to  spend 
$150,000  for  consulting  services  and  $265,000  for  R&D. 

Staffing 

Question  #  1 

How  many  fiill-time  equivalent  staff  (FTEs)  does  the  Council  have  for  FY  1994?  How 
many  are  you  requesting  for  FY  1995? 

Answer  #  1 

The  Council  presently  employs  8  fiill-time  equivalent  staff"  (FTEs)  for  FY  1994  and  is 
requesting  10  fiill-time  equivalent  staff"  for  FY  1995. 

Question  #  2 

You  are  requesting  an  increase  of  $1 19,000  for  salaries  and  benefits.  What  accounts  for 
this  21%  increase?  Does  the  Council  use  a  GS  scale?  If  so,  what  is  the  average  GS  level 
for  1994?  for  1995? 
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Answer  #  2 

The  increase  in  the  estimated  salaries  and  benefits  for  FY  1995  is  due  to  the  addition  of 
two  Policy  Analysts  at  the  GS  -  12  pay  level    The  average  pay  level  for  1994  is  GS  -  10. 
The  average  pay  level  for  FY  1995  is  also  estimated  at  GS  level  10.  (The  average  pay 
levels  for  1994  and  1995  do  not  include  the  Executive  Director  who  is  paid  at  the 
Administrative  level  and  the  Policy  Director  who  is  in  the  Senior  Executive  Service). 

Competitiveness  Impact  Statements 

Question  #  1 

The  Omnibus  Trade  and  Competitiveness  Act  includes  a  section  which  requires  agencies 
to  provide  "competitiveness  impact  statements."  To  date,  have  any  agencies  compUed? 
What  constitutes  a  "relevant  legislative  proposal"? 

Answer  #  1 

Neither  the  President  nor  any  agency  has  submitted  a  specific  competitiveness  statement. 
OMB  staff  tells  us  that  they  sometimes  discuss  competitiveness  issues  in  transmittals  to 
Congress.  The  exact  language  of  the  law  requires  a  CIS  on  recommendations  or  reports 
made  to  Congress  on  legislation  "which  may  affect  the  ability  of  US  firms  to  compete  in 
domestic  and  international  commerce." 

Question  #  2 

How  can  the  Council  ensure  the  accuracy  and  usefulness  of  agency  estimates?  Are  there 
guidelines  for  these  impact  statements? 

Answer  #  2 

The  Administration  has  no  written  procedures  of  how  CIS  reviews  should  be  done.  That 
would  be  an  appropriate  first  step  in  following  the  law. 

Carryover 

Question  U  1 

The  Council  carried  over  $1,182,000  into  FY  1994.  What  accounts  for  this  high  level  of 
carryover? 
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Answer  #  1 

Congress  appropriated  funds  for  the  Council  for  two  years  before  it  was  fully  operational. 
Since  beginning  its  activities  in  FY  1992,  the  Council  has  been  able  to  keep  its 
appropriation  requests  down,  and  in  fact  reduce  its  requests  while  increasing  its  activities, 
by  reducing  this  original  unobligated  carry-over.  In  the  expectation  of  moving,  the 
Council  has  had  to  budget  every  year  for  rent  and  office  equipment  charges.  The  Council 
finally  moved  into  its  own  office  space  in  late  December  1993.  By  the  end  of  FY  1994, 
the  original  unobligated  balance  is  expected  to  be  reduced  by  almost  two  thirds.  The 
Council  expects  to  spend  almost  all  of  the  remainder  of  this  balance  in  FY  1995,  enabling 
the  Council  to  request  the  same  amount  as  it  did  in  FY  1994. 

Question  #  2 

You  estimate  that  your  carryover  into  FY  1995  will  only  be  $666,000.  How  accurate  is 
this  estimate?  On  what  basis  do  you  expect  to  cut  your  carryover  in  half? 

Answer  #  2 

The  Council  expects  to  spend  $1,656,000  in  FY  1994,  including  $100,000  for  rent, 
$75,000  for  furniture,  ofiBce  equipment,  a  computer  network  and  a  copier  and  $50,000  for 
communication  charges.  Since  the  Council's  FY  1994  appropriation  was  only 
$1,1 40,000,  the  remaining  $5 1 6,000  will  be  drawn  from  the  unobligated  balance,  thereby 
reducing  it  by  half  to  $666,000.  The  remaining  unobligated  balance  will  make  up  the 
difference  between  the  Council's  projected  expenditures  ($1,656,000)  and  its 
appropriation  request  ($1,140,000). 


Wednesday,  March  16,  1994. 
SECURITIES  AND  EXCHANGE  COMMISSION 

WITNESSES 

ARTHXJR  LEVITT,  CHAIRMAN,  SECURITIES  AND  EXCHANGE  COMMIS- 
SION 

JAMES  M.  McCONNELL,  EXECUTIVE  DIRECTOR,  SECURITIES  AND  EX- 
CHANGE COMMISSION 

LAWRENCE  H.  HAYNES,  ASSOCIATE  EXECUTIVE  DIRECTOR,  FINANCE, 
SECURITIES  AND  EXCHANGE  COMMISSION 

SIMON  M.  LORNE,  GENERAL  COUNSEL,  SECURITIES  AND  EXCHANGE 
COMMISSION 

KATHRYN  FULTON,  DIRECTOR,  OFFICE  OF  LEGISLATIVE  AFFAIRS,  SE- 
CURITIES AND  EXCHANGE  COMMISSION 

LINDA  C.  QUINN,  DIRECTOR,  DIVISION  OF  CORPORATION  FINANCE, 
SECURITIES  AND  EXCHANGE  COMMISSION 

WILLIAM  R  McLUCAS,  DIRECTOR,  DIVISION  OF  ENFORCEMENT,  SECU- 
RITIES AND  EXCHANGE  COMMISSION 

BRANDON  BECKER,  DIRECTOR,  DIVISION  OF  MARKET  REGULATION, 
SECURITIES  AND  EXCHANGE  COMMISSION 

BARRY  P.  BARBASH,  DIRECTOR,  DIVISION  OF  INVESTMENT  MANAGE- 
MENT, SECURITIES  AND  EXCHANGE  COMMISSION 

Mr.  MORAN  [presiding].  The  subcommittee  will  come  to  order. 

This  afternoon  we  will  hear  testimony  on  the  fiscal  year  1995 
budget  request  for  the  Securities  and  Exchange  Commission.  The 
Commission  requests  total  new  budget  authority  of  $306,000,000, 
and  the  proposed  fee  restructure  will  completely  offset  the  budget 
request. 

Personally  I  think  we  ought  to  do  more  than  just  offset  it,  but 
an  additional  $3.6  million  is  expected  to  be  carried  over  from  prior 
year  unobligated  balances. 

We  will  insert  the  budget  justification  material  submitted  in  sup- 
port of  this  request  into  the  record  at  this  point. 

[The  justifications  follow:] 
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U.  S.  Securities  and  Exchange  Commission 


Budget  Estimate 
Fiscal  1995 


February  1994 
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Securities  and  Exchange  Commission 
Salaries  and  Expenses 

1994  Appropriation  (P.L.  103-121) 

Treasury,  General  Fund    $  57,856,000 

Offsetting  Collections,  Current  Year 171,621,000 

Unobligated  Balance,  Prior  Year 30.840.000 

Total  Appropriated    $260,317,000 

Reprogrammed  Unobligated  Balance,  Prior  Year 8.833.000 

Total  Obligation  Authority $269,150,000 

1995  Proposed  Change    36.850.000 

Proposed  Appropriation     $306,000,000 

Reprogrammed  Unobligated  Balance,  Prior  Year    3.600.000 

Proposed  Total  Obligation  Authority $309.600.000 

Appropriation  Language 

For  necessary  expenses  for  the  Securities  and  Exchange  Commission,  including  services  as 
authorized  by  5  U.S.C.  3109,  the  rental  of  space  (to  include  multiple  year  leases)  in  the 
District  of  Columbia  and  elsewhere,  and  not  to  exceed  $3,000  for  official  reception  and 
representation  expenses,  {$57,856,000}  $306,000,000,  of  which  not  to  exceed  $10,000  may 
be  used  toward  funding  a  permanent  secretariat  for  the  International  Organization  of 
Securities  Commissions,  and  of  which  not  to  exceed  $100,000  shall  be  available  for 
expenses  for  consultations  and  meetings  hosted  by  the  Commission  with  foreign 
governmental  and  other  regulatory  officials,  members  of  their  delegations,  appropriate 
representatives  and  staff  to  exchange  views  concerning  developments  relating  to  securities 
matters,  development  and  implementation  of  cooperation  agreements  concerning  securities 
matters  and  provision  of  technical  assistance  for  the  development  of  foreign  securities 
markets,  such  expenses  to  include  necessary  logistic  and  administrative  expenses  and  the 
expenses  of  Commission  staff  and  foreign  invitees  in  attendance  at  such  consultations  and 
meetings  including:  (i)  such  incidental  expenses  as  meals  taken  in  the  course  of  such 
attendance,  (ii)  any  travel  or  transportation  to  or  from  such  meetings,  and  (iii)  any  other 
related  lodging  or  subsistence:  Provided,  That  immediately  upon  enactment  of  this  act,  to 
fund  the  operations  and  expenses  of  the  Securities  and  Exchange  Commission:  (1)  the  rate 
of  fees  under  section  6(b)  of  the  Securities  Act  of  1933  (15  U.S.C.  77f(b))  shall  increase 
from  one-fiftieth  of  1  per  centum  to  one-twenty-ninth  of  1  per  centum  [and  such  increase 
shall  be  deposited  as  an  offsetting  collection  to  this  appropriation,  to  remain  available  until 
expended,  to  recover  costs  of  services  of  the  securities  registration  process:  Provided 
fiirther.  That  such  fee  increase  shall  be  repealed  upon  enactment  of  legislation  amending  the 
Securities  Exchange  Act  of  1934  to  establish  a  new  fee  system  in  fiscal  year  1994  for  full 
cost  recovery  of  Commission  expenses];  (2)  the  rate  of  fees  under  section  31  of  the 
Securities  Exchange  Act  of  1934  (15  U.S.  C.  78ee)  shall  increase  from  one  three-hundredths 
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of  1  per  centum  to  one  two-hundred-and-fiftieth  ofl  per  centum  for  sales  of  securities  (other 
than  bonds,  debentures,  and  other  evidences  of  indebtedness)  transacted  on  national 
securities  exchanges:  Provided  further.  That  each  natioruil  securities  exchange,  for  such 
transactions  occurring  during  the  period  on  or  after  enactment  of  this  Act  through  December 
31,  1994,  shall  pay  the  fees  under  section  31,  as  increased  by  this  Act,  to  the  Commission 
on  or  before  March  15,  1995,  and  for  such  transactions  occurring  during  the  period  on  or 
after  January  1,  1995,  through  August  31,  1995,  shall  pay  the  fees  under  section  31,  as 
increased  by  this  Act,  to  the  Commission  on  or  before  September  30,  1995,  and  for  such 
transactions  occurring  during  the  period  on  or  after  September  1,  1995,  through  December 
31,  1995,  shall  pay  the  fees  under  section  31,  as  increased  by  this  Act,  to  the  Commission 
on  or  before  March  15,  1996:  Provided  further.  That  fees  under  section  31,  as  increased 
by  this  Act,  due  from  registered  brokers  or  dealers  with  respect  to  the  sales  of  securities 
registered  on  a  national  securities  exchange  transacted  otherwise  than  on  such  an  exchange 
during  the  period  on  or  after  enactment  of  this  Act  through  December  31,  1994,  shall  be 
paid  to  the  Commission  on  or  before  March  15,  1995,  and  for  such  transactions  occurring 
on  or  after  January  1,  1995,  such  fees  shall  be  replaced  by  the  fees  specified  in 
subparagraph  (3)  below;  (3)  each  national  securities  association,  for  transactions  occurring 
during  the  period  on  or  after  January  1,  1995,  through  August  31,  1995,  shall  pay  to  the 
Commission  on  or  before  September  30,  1995,  and  for  transactions  occurring  during  the 
period  on  or  after  September  1,  1995,  through  December  31,  1995,  shall  pay  to  the 
Commission  on  or  before  March  15,  1996,  a  fee  in  an  amount  equal  to  one  two-hundred- 
and-fiftieth  ofl  per  centum  of  the  aggregate  dollar  amount  of  sales  of  securities,  transacted 
by  or  through  any  member  of  such  association  otherwise  than  on  a  national  securities 
exchange,  of  (a)  securities  registered  on  such  an  exchange  (other  than  bonds,  debentures, 
and  other  evidences  of  indebtedness)  and  (b)  securities  (other  than  bonds,  debentures,  and 
other  evidences  of  indebtedness)  subject  to  prompt  last  sale  reporting  pursuant  to  the  rules 
of  a  registered  national  securities  association;  (4)  the  rate  of  fees  wider  section  13(e)(3)  of 
the  Securities  Exchange  Act  of  1934  (15  U.S.C.  78m(e)(3))  and  sections  14(g)(l)(A)(i), 
14(g)(l)(A)(ii),  14(g)(2)  and  14(g)(3)  of  the  Securities  Exchange  Aa  of  1934  (15  U.S.C. 
78n(g))  shall  increase  from  one-fiftieth  ofl  per  centum  to  one-twenty-ninth  ofl  per  centum; 
and  (5)  the  Commission  shall  collect  fees  not  to  exceed  $16,600,000  from  investment 
advisors  as  defined  under  the  Investment  Advisers  Act  of  1940  (15  U.S.C.  80b-l  et  seq. ): 
Provided  fidrther.  That  all  such  increases  and  new  fees  in  subparagraphs  (1),  (2),  (3),  (4) 
and  (5)  of  this  paragraph  shall  remain  available  until  expended,  and  shall  be  deposited  in 
a  special  fund  to  be  available  for  the  purposes  of  this  appropriation:  Provided  further,  that 
the  sum  herein  appropriated  from  the  General  Fund  shall  be  reduced  as  revenues  are 
received  during  fiscal  year  1995,  so  as  to  result  in  a  final  fiscal  year  1995  appropriation 
from  the  General  Fund  estimated  at  not  more  than  $0. 

Upon  enactment  of  legislation  amending  the  Securities  Exchange  Act  of  1934  (15  U.S.  C.  78a 
et  seq. )  to  establish  a  new  fee  system  beginning  in  fiscal  year  1995  for  the  purpose  of  fully 
finding  the  Commission,  all  of  the  foregoing  language  under  this  head  that  follows  "(Hi)  any 
other  related  lodging  or  subsistence:'  shall  be  repealed  and  replaced  with  the  following: 
"Provided,  That  notwithstanding  any  other  provision  of  law,  not  to  exceed  $306,000,000  of 
revenues  from  fees  and  annual  charges  received  in  fiscal  year  1995  shall  be  deposited  in  a 
special  fund  and  be  available  for  necessary  expenses  under  this  head,  and  shall  remain 
available  until  expended:  Provided  further,  That  the  sum  herein  appropriated  from  the 
General  Fund  shall  be  reduced  as  revenues  are  received  during  fiscal  year  1995,  so  as  to 
result  in  a  final  fiscal  year  1995  appropriation  from  the  General  Fund  estimated  at  not  more 
than  $0". 
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[In  addition,  and  subject  to  enactment  of  legislation  amending  the  Securities  Exchange  Act 
of  1934  to  establish  a  new  fee  system  in  fiscal  year  1994  to  require  the  Commission  to 
collect  $171,621,000  in  fees  to  be  deposited  to  this  appropriation  as  an  offsetting  collection; 
$171,621,000,  to  remain  available  until  expended:  Provided,  That  subject  to  the  fee 
provisions  contained  in  said  legislation,  $171,621,000  of  fees  shall  be  assessed  and  deposited 
as  an  offsetting  collection  to  this  appropriation  to  recover  the  costs  of  services  of  the 
securities  registration  process:  Provided  further.  That  the  $171 ,621 ,000  herein  appropriated 
shall  be  reduced  as  the  aforementioned  fees  are  collected  during  fiscal  year  1994,  so  as  to 
result  in  a  final  fiscal  year  1994  appropriation  estimated  at  not  more  than  $0.] 

[In  addition,  upon  enactment  of  legislation  amending  the  Investment  Advisers  Act  of  1940 
(15  U.S.C.  80b-l  et  seq.).  and  subject  to  the  schedule  of  fees  contained  in  such  legislation, 
the  Commission  may  collect  not  to  exceed  $16,600,000  in  fees,  and  such  fees  shall  be 
deposited  as  an  offsetting  collection  to  this  appropriation  to  recover  the  costs  of  registration, 
supervision,  and  regulation  of  investment  advisers  and  their  activities:  Provided,  That  such 
fees  shall  remain  available  until  expended.]  (Department  of  Justice  and  Related  Agencies 
Appropriations  Act,  1994.) 

(60  Stat.  810:  5  U.S.C.  551-59.  601-12.  701-06.  1305.  3105.  3109.  3344.  5362.  7521:  11 
U.S.C.  101-151326:  15  U.S.C.  77a-77bbbb.  78a-78kk.  78aaa-78111.  79-79z-6.  80a-l-80a- 
64.  80b-l-80b-21:  44  U.S.C.  3501-3520:  Pub.  L.  No.  96-433:  Pub.  L.  No.  96-477:  Pub. 
L.  No.  97-303:  Pub.  L.  No.  97-444:  Pub.  L.  No.  103-202) 


170 


Statutory  Authority 

The  Securities  and  Exchange  Commission  (Commission  or  SEC)  was  created  by  the 
Securities  Exchange  Act  of  1934  (1934  Act)  as  an  independent,  quasi-judicial  agency.  It 
administers  a  group  of  statutes  in  the  area  of  securities  and  finance  which  seek  to  protect 
the  investing  public  by  providing  full  disclosure,  regulating  the  nation's  securities  markets, 
and  preventing  and  policing  fraud  and  malpractice  in  the  securities  and  financial  markets. 
These  statutes  are,  in  addition  to  the  1934  Act,  the  Securities  Act  of  1933  (1933  Act),  the 
Public  Utility  Holding  Company  Act  of  1935  (PUHCA),  the  Trust  Indenture  Act  of  1939, 
the  Investment  Company  Act  of  1940,  and  the  Investment  Advisers  Act  of  1940.  By  terms 
of  Chapter  1 1  of  the  Bankruptcy  Code,  the  Commission  also  participates  in  the  federal 
courts  in  certain  corporate  reorganization  proceedings  in  which  there  is  a  substantial  public 
interest.  The  Securities  Investor  Protection  Act  of  1970  (SIPA)  gives  the  Commission 
certain  oversight  and  other  responsibilities  with  respect  to  the  Securities  Investor  Protection 
Corporation. 

1 .  Securities  Act  of  1933.  This  act  requires  issuers  of  securities  to  provide  investors  with 
financial  and  other  information  concerning  new  and  outstanding  issues  of  securities  which 
are  offered  for  public  sale  by  issuers,  parties  with  a  controlling  interest  in  the  issues,  and 
others.  This  law  also  prohibits  misrepresentation,  deceit,  and  other  fraudulent  acts  and 
practices  in  the  offer  and  sale  of  securities. 

2.  Securities  Exchange  Act  of  1934.  This  act  requires  certain  issuers  of  publicly-traded 
securities  to  file  registration  applications,  proxy  materials,  and  annual  and  other  reports  with 
national  securities  exchanges  and  with  the  Commission.  Persons  directly  or  indirectly 
acquiring  the  beneficial  ownership  of  more  than  five  percent  of  any  registered  class  of  equity 
security  must  furnish  reports  containing  certain  information.  Persons  initiating,  supporting, 
or  opposing  tender  offers  with  respect  to  any  registered  class  of  equity  security  also  are 
subject  to  the  act  and  to  Commission  rules  and  regulations.  The  act  details  a  regulatory  and 
reporting  pattern  for  securities  transactions  by  directors,  officers,  and  principal  stockholders. 
Registration  with  the  Commission  also  is  required  for  self-regulatory  organizations,  including 
securities  exchanges,  national  securities  associations,  and  clearing  agencies.  Securities 
brokers  and  dealers  engaged  in  interstate  commerce  are  regulated  by  the  Commission  and 
by  the  self-regulatory  organizations  under  the  1934  Act. 

The  Insider  Trading  Sanctions  Act  of  1984  (ITSA)  made  significant  amendments  to  the  1934 
Act.  ITSA,  for  the  first  time,  authorized  the  Commission  to  seek  a  civil  penalty  of  up  to 
three  times  the  profit  gained  or  loss  avoided  as  a  result  of  insider  trading  transactions. 
(Authority  to  obtain  injunctive  and  other  equitable  relief  against  such  conduct  was  not 
affected.)  ITSA  also  expressly  increased  the  maximum  fine  for  a  criminal  violation  of  the 
1934  Act  from  $10,000  (established  in  1934)  to  $100,000.  In  addition,  ITSA  (1)  prevented 
circumvention  of  existing  prohibitions  against  insider  trading  by  explicitly  prohibiting 
unlawful  conduct  in  derivative  securities  such  as  options,  (2)  added  commodities  law 
violations  as  a  basis  for  statutory  disqualification  under  the  1934  Act,  (3)  extended  the 
Commission's  authority  to  bring  administrative  proceedings  to  remedy  violations  of  section 
14  of  the  1934  Act,  and  (4)  amended  section  15(c)(4)  of  the  1934  Act  to  clarify  the 
Commission's  authority  to  proceed  administratively  against  officers  or  directors  or  other 
individuals  who  cause  a  failure  to  comply  with  sections  12,  13,  14,  or  15(d)  of  the  act,  as 
well  as  against  the  issuer. 

The  Government  Securities  Act  of  1986  (GSA),  signed  into  law  on  October  28,  1986  (Pub. 
L.  No.  99-571),  amends  the  1934  Act  by  requiring  government  securities  brokers  and 
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dealers  (other  than  registered  brokers  or  dealers  or  financial  institutions)  to  register  with  the 
Commission.  Registered  brokers  and  dealers  and  financial  institutions  must  file  a  notice 
with  their  appropriate  regulatory  agencies.  The  GSA  gives  the  Department  of  the  Treasury 
(Treasury)  sjjecific  rulemaking  authority  with  respect  to  certain  aspects  of  the  government 
securities  market.  Generally,  the  Commission  has  inspection  and  enforcement  authority  over 
government  securities  brokers  and  dealers  except  for  those  institutions  reporting  to  their 
appropriate  regulatory  agencies.  The  GSA  was  amended  by  the  Government  Securities  Act 
Amendments  of  1993,  discussed  below. 

The  Insider  Trading  and  Securities  Fraud  Enforcement  Act  of  1988  (TTSFEA),  signed  into 
law  on  November  11,  1988  (Pub.  L.  No.  l(X)-704),  amended  the  1934  Act  to  expand  the 
scope  of  ITSA  to  make  "controlling  persons"  liable,  under  certain  circumstances,  for  the 
insider  trading  of  their  employees.  ITSFEA  also  amended  the  1934  Act  to,  among  other 
things,  (1)  increase  the  maximum  jail  terms  for  most  violations  of  the  federal  securities  laws 
to  10  years  and  the  maximum  criminal  fines  to  $1  million  for  individuals  and  $2.5  million 
for  entities,  (2)  strengthen  private  rights  of  action  related  to  insider  trading,  and  (3)  provide 
for  bounties  for  insider  trading  informants.  ITSFEA  required  brokers,  dealers,  and 
investment  advisers  to  establish  reasonable  policies  and  procedures  to  prevent  the  misuse  of 
material,  non-public  information  by  their  firms  and  associated  persons,  and  amended  the 
1934  Act  to  permit  the  Commission  to  conduct  investigations  and  provide  assistance  to 
foreign  securities  authorities  in  connection  with  foreign  securities  violations. 

The  Securities  Enforcement  Remedies  and  Penny  Stock  Reform  Act  of  1990  (Remedies  Act) 
was  signed  into  law  on  October  15,  1990  (Pub.  L.  No.  101-429).  The  Remedies  Act 
combined  two  separate  pieces  of  legislation.  One  creates  new  judicial  and  administrative 
remedies  for  violations  of  the  federal  securities  laws.  The  other  provides  the  Commission 
with  new  regulatory  and  enforcement  powers  over  the  penny  stock  market.  The  Remedies 
Act  amends  the  1933  Act,  the  1934  Act,  the  Investment  Company  Act,  and  the  Investment 
Advisers  Act  to  add  new  administrative  remedies  and  to  allow  the  Commission  to  seek 
broader  relief  in  the  federal  courts.  The  Remedies  Act  authorizes  the  Commission  to, 
among  other  things,  (1)  enter  both  permanent  and  temporary  cease-and-desist  orders  for  any 
violation  of  the  federal  securities  laws,  (2)  seek  court  orders  imposing  civil  money  penalties 
for  any  violation  of  the  federal  securities  laws,  (3)  enter  orders  in  administrative  proceedings 
requiring  respondents  to  disgorge  profits  and  render  an  accounting,  and  (4)  impose  civil 
money  penalties  in  administrative  proceedings  against  regulated  persons.  The  civil  money 
penalties  available  in  administrative  and  civil  proceedings  may  equal  up  to  $100,(XX)  per 
violation  or  act  or  omission  for  a  natural  person  and  up  to  $5(X),(X)0  per  violation  for  other 
persons,  depending  on  the  nature  of  the  violation.  The  Remedies  Act  also  authorizes  the 
federal  district  courts  to  bar  or  suspend  a  defendant  in  a  Commission  action  from  serving 
as  an  officer  or  director  of  a  reporting  company.  Finally,  the  legislation  contains  a  number 
of  provisions  designed  to  curb  penny  stock  fiaud. 

The  Market  Reform  Act  of  1990  was  signed  into  law  on  October  16,  1990  (Pub.  L.  No. 
101-432).  The  Market  Reform  Act  originated  as  a  response  to  the  October  1987  market 
break.  It  amends  the  1934  Act  to,  among  other  things,  (1)  expand  the  authority  of  the 
Commission  to  adopt  reporting  rules  for  the  purpose  of  monitoring  the  impact  of  large 
transactions  upon  the  securities  markets,  (2)  authorize  the  Commission  to  adopt  record- 
keeping and  reporting  requirements  for  the  purpose  of  assessing  the  risks  posed  to  registered 
broker-dealers  from  activities  of  affiliates,  (3)  authorize  the  Commission  to  suspend  trading 
for  90  calendar  days  during  a  market  emergency,  (4)  direct  the  Commission  to  facilitate  the 
establishment  of  coordinated  facilities  for  clearance  and  settlement  of  transactions  in 
securities,   securities  options,   futures,   and   commodity  options,   and   (5)  empower  the 
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Commission  to  preempt  state  commercial  law  concerning  the  transfer  and  pledge  of 
securities.  The  Market  Reform  Act  also  directs  the  Commission  to  establish  an  advisory 
committee  under  the  Federal  Advisory  Committee  Act  to  assess,  among  other  things,  the 
adequacy  of  state  commercial  laws.  In  addition,  the  Commission  is  authorized  to  adopt 
rules  to  prevent  manipulation  of  price  levels  of  the  equity  securities  market.  Finally,  the 
Market  Reform  Act  authorizes  the  Commission  to  prohibit  or  constrain,  during  periods  of 
extraordinary  market  volatility,  any  trading  practice  in  connection  with  the  purchase  or  sale 
of  equity  securities  that  the  Commission  determines  has  previously  contributed  significantly 
to  extraordinary  levels  of  volatility  that  have  threatened  the  maintenance  of  fair  and  orderly 
markets  and  is  reasonably  certain  to  engender  such  volatility  levels  if  not  prohibited  or 
constrained. 

The  Government  Securities  Act  Amendments  of  1993  were  signed  into  law  on  December 
17,  1993,  (Pub.  L.  No.  103-202).  This  legislation  amended  the  Government  Securities  Act 
to,  among  other  things  (1)  permanently  reauthorize  Treasury's  rulemaking  authority  under 
the  GSA,  (2)  authorize  the  Commission  to  obtain  trade  records,  in  machine  readable  form, 
for  surveillance  and  enforcement  purposes,  (3)  extend  the  Commission's  anti-fraud  authority 
under  section  15  (c)  of  the  1934  Act  to  government  securities  brokers  and  dealers,  (4)  grant 
sales  practice  rulemaking  authority  with  respect  to  government  securities  brokers  and  dealers 
to  the  NASD  and  the  federal  banking  regulators,  (5)  direct  the  Commission  to  report 
annually  on  market  transparency,  and  (6)  adopt  a  variety  of  reforms  to  the  Treasury  auction 
process.  Title  III  of  this  legislation,  known  as  the  "Limited  Partnership  Rollup  Reform  Act 
of  1993,"  contained  provisions  addressing  abuses  that  have  occurred  in  connection  with 
limited  partnership  reorganizations  into  new,  larger,  corporate  entities.  Among  other  things, 
Title  III  makes  it  unlawful  for  any  person  to  solicit  any  proxy,  consent,  or  authorization 
concerning  a  rollup  transaction,  or  to  make  any  tender  offer  in  furtherance  of  a  rollup 
transaction,  except  in  accordance  with  rules  prescribed  by  the  Commission.  The 
Commission  is  required  to  have  rules  governing  limited  partnership  rollup  transactions 
effective  by  December  17,  1994. 

3.  Public  Utility  Holding  Company  Act  of  1935.  This  law  regulates  holding  companies 
controlling  electric  and  gas  utilities  respecting:  physical  integration  of  public  utility  and 
related  properties  of  holding  company  systems  and  simplification  of  financial  and  corporate 
structures  of  those  systems;  financing  activities,  acquisitions,  and  disjjositions  of  securities 
and  properties,  accounting  practices,  and  servicing  arrangements  of  holding  company 
systems;  and  the  rights  of  persons  affiliated  with  a  public  utility  to  acquire  securities  of 
other  public  utilities. 

Title  Vn  of  the  Energy  Policy  Act  of  1992,  signed  into  law  on  October  24,  1992  (Pub.  L. 
No.  102-486),  makes  a  number  of  amendments  to  PUHCA.  First,  in  order  to  expedite  the 
acquisition  of  wholesale  power  generators  by  utility  companies.  Title  Vn  limits  the 
Commission's  jurisdiction  over  acquisitions  of  exempt  wholesale  generators  (EWGs)  by 
registered  holding  companies.  However,  the  Commission  retains  jurisdiction  to  review  the 
financings  for  such  acquisitions,  as  well  as  certain  business  relationships  between  holding 
companies,  EWGs,  and  other  associated  companies.  Title  VII  requires  the  Commission  to 
adopt  rules  setting  standards  for  the  approval  of  financing  arrangements  and  to  act  on 
proposed  financing  arrangements  for  EWG  acquisitions  within  120  days  from  the  date  of 
application. 

Second,  Title  VII  of  the  Energy  Policy  Act  establishes  procedures  for  domestic  holding 
companies  to  invest  in  foreign  utilities.  An  exempt  holding  company  may  acquire  and 
maintain  interests  in  foreign  utilities  without  condition  or  limitation,  so  long  as  the  holding 
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company  provides  the  Commission  with  certification  ft-om  all  relevant  state  commissions  of 
their  authority  and  resources  to  protect  ratepayers.  A  registered  holding  company  may 
invest  in  foreign  utilities  without  prior  Commission  approval.  However,  the  Commission 
is  authorized  to  promulgate  rules  governing  the  acquisition  of  foreign  utility  company 
interests  and  possesses  express  authority  over  the  issuance  of  securities  by  a  registered 
holding  company  for  the  purpose  of  financing  foreign  acquisitions. 

4.  Trust  Indenture  Act  of  1939.  The  Trust  Indenture  Act,  as  amended  by  Title  FV  of  the 
Securities  Acts  Amendments  of  1990,  safeguards  rights  and  interests  of  purchasers  of  debt 
securities  issued  under  mortgage  indentures  and  sold  publicly. 

5.  Investment  Company  Act  of  1940.  This  law  requires  investment  companies  to  register 
with  the  Commission  and  subjects  their  activities  to  regulation  by  die  Commission. 
Regulation  of  these  entities  includes  oversight  of  the  composition  of  boards  of  directors, 
capital  structures,  and  transactions  with  affiliated  persons.  The  Investment  Company  Act 
provides  a  number  of  protections  for  investors.  Among  other  things,  the  act  specifies  that 
an  investment  adviser  has  a  fiduciary  duty  with  respect  to  the  receipt  of  compensation  from 
an  investment  company  and  provides  that  the  Commission  and  shareholders  may  initiate 
legal  action  for  court  enforcement  of  this  duty.  The  Investment  Company  Act  also 
authorizes  the  Commission,  in  conjunction  with  the  National  Association  of  Securities 
Dealers,  to  regulate  charges  levied  in  connection  with  sales  of  investment  company  shares. 
The  Commission  is  empowered  to  promulgate  rules  dealing  with  problems  such  as  insider 
trading  in  an  investment  company's  portfolio  securities,  the  establishment  by  investment 
companies  of  codes  of  ethics,  and  the  plans  developed  by  sponsors  and  other  sellers  to  carry 
out  their  refund  obligations.  In  addition,  the  Investment  Company  Act  gives  the 
Commission  authority  to  institute  administrative  proceedings  to  bar  persons  who  have 
violated  the  federal  securities  laws  from  the  investment  company  business.  The  Small 
Business  Investment  Incentive  Act,  enacted  in  1980,  amended  the  Investment  Company  Act 
to  remove  certain  inappropriate  regulatory  burdens  on  venture  capital  companies  engaged 
in  furnishing  capital  to  small  businesses. 

6.  Investment  Advisers  Act  of  1940.  Persons  who,  for  compensation,  engage  in  the 
business  of  advising  others  with  respect  to  their  security  transactions  generally  must  register 
with  the  Commission.  The  Investment  Advisers  Act  prohibits  certain  kinds  of  fee 
arrangements,  prohibits  fraud,  and  requires  disclosure  of  conflicts  of  interest  on  the  part  of 
the  adviser.  It  also  authorizes  the  Commission  to  require  investment  advisers  to  keep  books 
and  records,  to  provide  for  regular  and  periodic  inspections  of  registered  investment 
advisers,  to  deny  or  revoke  registration  of  investment  advisers,  and  to  prohibit  fi-audulent, 
deceptive,  and  manipulative  practices  by  investment  advisers  by  rule  or  regulation.  The 
Investment  Advisers  Act  provides  for  disciplinary  controls  over  investment  advisers  that  are 
similar  to  the  provisions  in  the  1934  Act  relating  to  disciplinary  controls  over  broker- 
dealers. 

7.  Bankruptcy  Code.  Chapter  1 1  provides  a  comprehensive  procedure  for  the 
rehabilitation  of  financially  distressed  companies.  The  Commission  participates  in  selected 
bankruptcy  cases  to  protect  the  interests  of  public  investors. 

8.  The  Securities  Investor  Protection  Act  of  1970.  This  law  created  the  Securities  Investor 
Protection  Corporation  (SIPC),  which  provides  protection  for  the  funds  of  customers  of 
broker-dealers  in  the  event  of  liquidation.  The  Commission  is  required  to  review  and 
approve  proposed  changes  to  the  bylaws  and  rules  of  SIPC  and  may  require  SIPC  to  adopt, 
amend,  or  repeal  any  SIPC  bylaw  or  rule.    In  addition,  the  Commission  may  make  loans 
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to  SIPC  in  the  event  of  a  shortfall  in  the  SIPC  fund  used  to  pay  customer  claims.  The 
Commission  may  participate  in  any  proceeding  brought  by  SIPC  for  the  protection  of 
customers  and,  in  the  event  that  SIPC  refuses  to  commit  fiinds  or  otherwise  act  for  the 
protection  of  customers,  the  Commission  may  seek  a  court  order  requiring  SIPC  to 
discharge  its  obligations.  Finally,  the  Commission  may  examine  SEPC,  require  SIPC  to 
submit  such  reports  and  records  as  the  Commission  considers  necessary,  and  submit 
comments  along  with  SIPC's  annual  report  to  the  President  and  Congress. 

9.     Securities  Acts  Amendments  of  1990.    These  acts,  signed  into  law  on  November  15, 

1990  (Pub.  L.  No.  101-550),  consist  of  four  titles.  Title  I  authorized  the  Commission's 
appropriations  for  fiscal  years  1990  and  1991  and  grants  the  Commission  independent 
leasing  authority.  Title  II,  discussed  further  below,  gives  the  Commission  additional 
authority  to  improve  coordination  of  international  enforcement  efforts.  Title  HI  closes  gaps 
in  current  law  with  respect  to  providing  information  to  shareholders.  Title  FV  streamlines 
and  modernizes  the  Trust  Indenture  Act. 

Title  n,  the  International  Securities  Enforcement  Cooperation  Act  of  1990  (ISECA),  contains 
several  provisions  which  give  the  Commission  additional  authority  to  improve  coordination 
of  international  enforcement  efforts.  Title  II:  (1)  amends  the  1934  Act  to  enable  the 
Commission  to  maintain  the  confidentiality  of  certain  foreign  records  now  required  to  be 
disclosed  pursuant  to  the  Freedom  of  Information  Act;  (2)  makes  clear  the  rulemaking 
authority  of  the  Commission  to  provide  foreign  and  domestic  securities  officials  with  access 
to  certain  non-public  information  if  the  person  receiving  such  information  provides 
assurances  of  confidentiality  deemed  appropriate  by  the  Commission;  and  (3)  authorizes  the 
Commission  and  the  self-regulatory  organizations  (SROs)  to  censure,  revoke  the  registration 
of,  or  impose  employment  restrictions  upon  a  securities  professional  who  is  found  by  a 
foreign  court  or  foreign  securities  authority  to  have  engaged  in  illegal  or  improper  conduct. 
In  addition.  Title  II  authorizes  the  SROs,  subject  to  Commission  oversight,  to  prohibit  any 
person  who  has  been  convicted  of  any  felony  from  becoming  a  member  of  an  SRO  or 
associating  with  a  member  or  to  place  conditions  upon  such  membership  or  association. 
Finally,  Title  II  authorizes  the  Commission  to  accept  reimbursement  for  expenses  incurred 
in  providing  assistance  to  a  foreign  securities  authority. 

10.  Federal  Deposit  Insurance  Corporation  Improvement  Act  of  1991 .  This  act  was  signed 
into  law  on  December  19,  1991  (Pub.  L.  No.  102-242)  and  included  a  new  section  27A  of 
the  1934  Act.    Section  27A  eliminates  the  retroactive  effect  of  the  Supreme  Court's  June 

1991  decision  in  Lampf.  Pleva.  Lipkind.  Prupis  &  Petigrow  v.  Gilbertson.  HIS.  Ct.  2773 
(1991)  (holding  that  private  actions  brought  under  section  10(b)  of  the  1934  Act  must  be 
commenced  within  one  year  after  discovery  of  the  alleged  violation  and  not  more  than  three 
years  after  the  violation  occurred).  Under  section  27 A,  the  applicable  statute  of  limitations 
for  cases  pending  at  the  time  of  the  Lampf  decision  is  that  period  "provided  by  the  laws 
applicable  in  the  jurisdiction,  including  principles  of  retroactivity,  as  such  laws  existed  on 
June  19,  1991." 
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Position  and  Coit  DaU  for  1993  -  1995 


19»  Actual 

1994  Estimate 

1995  Estimate 

Positions         Cost 

Positions         Cost 

Positions         Cost 

FuUDiiclosure 
Corporatian  Finanoe 

FOLVPrivBcyAct 
FUingi  &  Cotuumer  Services 
Regional  0£Boes 
Electronic  FUiiu 

334 
23 
17 
81 
49 
62 

327 
23 
15 
81 
29 
62 

343 
24 
15 
84 
33 
62 

Subtotal 

S^ 

537 

561 

Pre%cntiaa  and  Suppression  of  Fraud 
Enfbroement 
Intemational  AfDurs 
Filings  &  Consumer  Services 

^o^OfBces 

338 

13 

26 

0 

339 

20 

0 

26 

512 

353 

21 

0 

28 

535 

Subtotal 

909 

»7 

ft37 

Heeulation  of  Securities  Markeu 
Market  R^ulation 
Filings  &  Gonsuzner  Services 
Reeional  Offices 

190 

22 

201 

187 

20 

197 

207 

20 

210 

Subtotal 

413 

404 

437 

Im«stmait  Management  Regulation 
Imestment  Management 
Filings  &  Canstaner  Services 
Regional  Offices 
Electronic  Filing 

169 
21 

187 
17 

171 
19 

254 
17 

185 
19 

344 
17 

Subtotal 

3^ 

461 

565 

Lraal  Services 
Uneneral  Counsel 
Administrative  Law  Judges 
Reeional  Offices 

137 

7 

13 

123 

7 
13 

130 

7 
13 

Siibtotal 

157 

143 

150 

Eoooocnic  &  Statistical  Research 

21 

17 

18 

Subtotal 

il 

17 

16 

Program  Direction 
Eiecutivc  Staff 
ExBcutive  Director 
Equal  Employment  Opportunity 
Secretary 

Public  Affairs,  Policy  Eval.  &  Res. 
Comptroller 
Infoimation  Technology 
Administrative  &  Personnel  Mgmt. 
Inspector  General 

45 
19 
10 
23 

8 

37 

96 

129 

8 

45 
19 
13 
22 

8 

36 

91 

124 

8 

45 
19 
13 
22 

8 

36 

95 

125 

8 

Subtotal 

375 

366 

371 

Headquarters  Total 
Reeional  Office  Total 

9S2 

1370 
1.005 

1,904 
1.135 

Total  -  Authorized 
Pending  lA  Legislation 
Grand  Total 

2335 
2335 

23?5 
2325 

3,039 
133 

3.172 

Permanent  Annual  Salary  Rate 
Less:  Savings  fLanse) 

$150,52<5.000 
f205)   ($11,049,040) 

$156,389,000 
a72)     ($7:637.0001 

$180,952,000 
(7AS)   ($13,099.0001 

Cost  of  Pennanent  Staff  Years 
Cost  of  Temporay  Staff  Years 
Ouertime  and  Holiday  Pay 
Other— Awards 

2,630    hi8iA76$6b 

43          $834,179 

$690335 

$1,668,200 

i653    Ji48!752;000 

20          $477,000 

$788,000 

$1334.000 

i924    $167353,000 

20          $517,000 

$RS4,000 

$1334.000 

Total  Cost  of  Salaries  and  Staff  Years 

2.(?73    $i42!670ni74 

1573    $151351.000 

1944    $171,058,000 

Other  Esqpenses 
Personnel  Benefits 
Benefits  to  Former  Employees 
Travel  and  Transportation  of  Persons 
Transportation  of  Things 
Communications  and  I&ital 
Printinc  and  Reproduction 
Other  Services 
Supplies  and  Materials 
Equipment 
Claims  and  Indemnities 

$32,171433 

jznooo 

$5,752,424 

$126354 

$26,683479 

$1366,428 

$24,604,127 

$6,024,951 

$11,737497 

$3,395 

$35,228,000 

$271,000 

$6,228,000 

$67,000 

$33,W7,000 

$1,958,000 

$28,920,000 

$6,297,000 

$4323,000 

$0 

$41,098,000 

$240,000 

$8,493,000 

$69,000 

$37,297,000 

$2,008,000 

$33455,000 

$6,744,000 

$9,038,000 

$0 

Subtotal.  Other  Expenses 

S109.20038S 

$117i»,000 

$138511000 

Lmobbeated  Ralanrr.  prior  war 

$243,721,023 
$8,150,039 

$2/50,317,000 
$8333.000 

$306,000,000 
$3,600,000 

Total  Obligations 
Unobligated  Canyover  1/ 

$251371,062 
$68447,925 

$269,150^10 

$309,600,000 

Total  Budeet  Authority 

$320,418^ 

V  The  fiscal  1994  Appropriation  Bill  (PL.  103-121)  applied  $30340,000  of  the  unobligated  camower  in  1993  to 
fiscal  1994  fiirxlin|  and  subsequent  reprogj  aim  ting  has  further  reduced  this  amount  by  $8333,000  for  fiscal  1994 
requirements  and  $13,200,000  for  the  Strategic  Automation  Modernization  initiative  in  subsequoit  fiscal  years. 
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Summary  of  Changes 

The  Commission's  total  1995  budget  request  of  $309,600,000  includes  an  appropriation 
of  $306,000,000--an  increase  of  $45,683,000  over  the  $260,317,000  appropriated  to  the 
Commission  in  1994~and  $3,600,000  from  a  carryover  of  prior  year  unobligated  funds. 
The  following  table  details  the  required  changes. 

1995  Request 


Staff 
Positions     Years        $  (000) 


1994   Appropriation  2.775  2.635  $260.317 
Base  Changes  -  1994 

1.  Mandatory  Salary  and  Personnel  benefits  --  --  +5,400 

2.  Inspection  Staff  +JQ  +J8  +  3.433 

Total  Base  Changes  -  1994  +_5Q  +M  +  8.833 
Base  Changes  -  1995: 

1 .  Mandatory  Salary  and  Personnel  Benefits  —  —  +  7,228 

2.  Inflation  and  Contractual  Changes  ^z  ^i  +  4,532 

Total  Base  Changes  -  1995  ^  —  +11J60 
Program  Changes  -  1995: 


1 .    Program  Support  -  Staff 

+347 

+271 

+24,580 

2.    ADP  Initiatives 

a.    EDGAR 

~ 

~ 

(1,000) 

b.    Large  Trader/Risk  Assessment 

~ 

~ 

(2,000) 

c.    Strategic  Automation  Modernization 

j:z 

_zz 

+  3.510 

Subtotal  ADP  Initiatives 

^; 

_zz 

+     510 

Total  Program  Changes  -  1995  +342  +271  +25.090 

Total  Base  and  Program  Changes  +397  +309  +45.683 

1995    Total  Appropriation  Request  3.172  2,944  $306.000 

Strategic  Automation  Modernization  Funding 

from  Unobligated  Balances,  Prior  Year  ^z          _ii  +  3.600 

1995  Total  Obligation  Authority  3.172  2.944  $309.600 
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Narrative  Explanation  of  Changes 


Base  Changes  -  1994: 


1 .  Mandatory  salary  and  personnel  benefits.  A  reprogramming  was  approved  in  December 
1993,  to  fund  a  salary  shortfall  that  has  resulted  from  significantly  reduced  agency  turnover. 
The  turnover  rate  has  dropped  from  14.3%  in  1990  to  nearly  6%  in  1993.  This  has 
prevented  the  agency  from  generating  annual  savings  necessary  to  cover  the  full  cost  of 
employees. 

2.  Inspection  staff.  This  reprogramming  also  provided  an  immediate  increase  in  investment 
company  inspection  staff.  This  need  is  based  on  three  significant  factors—dramatic  growth 
in  the  industry,  greater  use  by  investors  of  mutual  funds  as  a  preferred  investment  vehicle 
for  both  regular  savings  and  retirement  savings,  and  significantly  increased  complexity  of 
products  offered  and  organizational  structures  used  by  the  industry. 

Base  Changes  -  1995: 

1 .  Mandatory  salary  and  personnel  benefits.  Mandatory  salary  costs  and  related  benefits 
include  $1,659,000  for  within-grade  increases  (see  5  U.S.C.  5335),  $2,500,000  for  the  1994 
locality  pay  increase  effective  in  January  1994,  $2,467,000  for  the  1995  cost  of  living 
allowance  effective  in  January  1995,  and  a  decrease  of  $669,000  for  one  less  work  day. 

Mandatory  personnel  benefits  also  include  greater  employer  contributions  of: 

•  $519,000  for  employee-selected  health  benefit  plans  at  higher  rates  renegotiated 
annually  by  the  Office  of  Personnel  Management  pursuant  to  5  U.S.C.  8902; 

•  $783,000  to  cover  a  fiscal  year  1994  shortfall  in  the  Federal  Employees  Retirement 
System  Thrift  Savings  Plan  (TSP).  The  unanticipated  increase  in  the  agency's  share 
of  employee  contributions  to  the  TSP  is  due  to  increased  participation  by  staff. 

•  a  decrease  of  $31 ,000  for  mandatory  benefits  to  former  agency  employees  based  on 
a  statement  of  cost  from  the  Department  of  Labor  for  billed  benefits  and  other 
payments  to  present  and  former  agency  employees  made  from  the  government- 
wide  employees'  compensation  fund. 

2.  Inflation  and  contractual  price  change.  This  item  reflects  $1,562,000  in  cost  increases 
based  on  a  gross  national  product  deflator  of  2.9  percent  estimated  by  the  Office  of 
Management  and  Budget,  $1 ,786,000  for  increased  rental  of  space  payments  covered  by  pre- 
negotiated  agreements,  $755,000  for  required  document  copying  services  provided  by 
Disclosure  Information  Services,  Inc.,  in  the  agency's  public  reference  room,  and  $429,000 
for  the  replacement  of  fully-depreciated  equipment  requiring  high  repair  costs  to  maintain 
in  satisfactory  condition. 
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Program  Changes  -  1995: 

1.  Program  support  -  Staff.   The  Commission  is  requesting  an  increase  of  271  staff  years, 
including  related  compensation  and  support  costs,  for  the  following  programs: 

Full  Disclosure  18 

Prevention  and  Suppression  of  Fraud  30 

Supervision  and  Regulation  of  Securities  Markets  25 

Investment  Management  Regulation  1/  188 

Legal  Services  5 

Economic  &  Statistical  Research  1 

Program  Direction  4 

Total  271 

A  substantive  explanation  of  each  program  and  its  related  staff  increase  is  contained  within 
the  body  of  this  document. 

2.  ADP  Initiatives.     The  agency's  ADP  initiatives,  which  require  a  net  increase  of 
$510,000,  include: 

a.  EDGAR.  The  EDGAR  operational  contract  is  estimated  to  cost  $7  million  in  fiscal 
1995,  a  reduction  of  $1.0  million  from  its  estimated  cost  in  fiscal  1994. 

b.  Large  Trader  and  Risk  Assessment  Systems.  This  item  reflects  a  decrease  of  $2 
million  in  the  development  costs  associated  with  the  risk  assessment  and  large  trader 
reporting  systems. 

c.  Strategic  Automation  Modernization.  This  item  includes  an  increase  of  $3,510,000 
for  the  Strategic  Automation  Modernization  (SAM)  initiative.  SAM  is  a  multi- 
year  project  that  will  re-engineer  the  process  of  providing  automation  services  to  the 
SEC  based  upon  a  client/server  architecture.  The  goal  is  to  provide  data  at  the 
employees'  desktop  in  a  paperless  office  with  integrated  management  systems, 
automated  analysis  and  improved  communications.  TTiis  new  paradigm  will  allow 
the  SEC  to  analyze  meaningful  information  to  enhance  its  regulation,  oversight  and 
inspection  activities. 

Funding  in  1995  for  the  SAM  project  will  be  provider!  through  a  combination  of 
appropriated  funds  as  described  above  and  an  additional  $3,600,000  from  prior  year 
unobligated  balances. 


1/  Legislation  currently  is  pending  in  Congress  that,  if  enacted,  will  add  nearly  200 
investment  advisor  exammers  to  the  program.  However,  the  SEC  would  not  be  able  to  hire 
all  of  these  examiners  in  one  year.   Only  100  staff  years  would  be  added  during  1995. 
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FY  1995  Positions 
by  Major  Program 


Economic 

&  Statistical 

Research  (1%) 
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Full  Disclosure 

Executive  Summary 

1993  1994  1995 

Organization  Actual  Estimate        Estimate 

Corporation  Finance  323  323  335 

Regional  Offices  44  29  32 

Filings,  Information  &  Consumer  Services  70  70  72 

FOIA/Privacy  Act  15  15  15 

Chief  Accountant  21  22  23 

Electronic  Filing  J2  M  M 

Total  Staff  Years  532  519  537 

Cost:       Salaries  and  Benefits  ($000)  $34,998         $35,372         $37,984 

Non-Personnel  Expenses  ($000)  22.529  19.730  22.344 

Total  Program  Cost  ($000)  $57,527         $55,102         $60,328 

This  program's  mission  is  to  assure  that  investors  are  provided  with  material  information 
and  to  inhibit  fraud  in  the  public  offering,  trading,  voting,  and  tendering  of  securities.  It 
operates  in  a  market  where,  in  1993,  the  total  dollar  value  of  registration  statements  filed 
under  the  Securities  Act  of  1933  reached  a  record  level  of  more  than  $868  billion. 

Review  of  Filings:  The  staff  will  review  approximately  3,640  (33%)  reporting  issuers,  5% 
more  than  in  1994.  The  increase  will  be  accomplished  despite  the  anticipated  impact  of  the 
currently  scheduled  phase-in  of  additional  mandatory  filers  onto  the  EDGAR  system.  The 
reporting  issuer  reviews  will  be  accomplished  through  2,440  full  reviews  and  1,200  full 
financial  reviews. 

Rulemaking  and  Interpretive  Advice:  The  staff  will  undertake  approximately  40  projects 
with  emphasis  on  streamlining  and  expediting  capital  formation.  Rulemaking  also  will  focus 
on  initiatives  in  the  international  area,  including  capital  raising  through  multinational 
offerings  and  cross-border  trading  activities  and  global  efforts  with  respect  to  disclosure  and 
accounting  standards.  The  staff  will  process  approximately  1,200  no-action  and  interpretive 
letters,  an  increase  of  4%  over  1994. 

Regional  Office  Disclosure:  Additional  technical  assistance  will  be  provided  to  small 
business  filers.  The  staff  will  review  approximately  200  small  business  registration 
statements  and  110  post-effective  amendments,  increases  of  5%  each  over  1994.  The  staff 
also  will  review  90  Regulation  A  offering  statements. 

Document  Receipt  and  Distribution:  The  staff  will  be  timely  in  indexing  documents  and 
collecting  fees,  and  will  maintain  quality  control  activities.  Support  to  EDGAR  filers  will 
be  improved  as  will  delivery  times  of  priority  documents. 

Accounting  Policy:  The  staff  will  keep  pace  with  anticipated  private  sector  standard-setting 
developments  in  the  financial  services  area  and  oversee  the  FASB's  project  on  accounting 
for  stock-based  compensation  plans.  The  staff  also  will  be  involved  in  25  projects  to 
prepare  rule  amendments  and  staff  bulletins,  4%  more  than  in  1994. 
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Full  Disclosure 

Mission 

The  program's  mission  is  to  assure  that  investors  are  provided  with  material  information 
and  to  prevent  fraud  and  misrepresentation  in  the  public  offering,  trading,  voting,  and 
tendering  of  securities.  The  Commission's  primary  authority  derives  from  two  statutes- 
the  Securities  Act  of  1933  (1933  Act)  and  the  Securities  Exchange  Act  of  1934  (1934  Act). 
The  1933  Act  requires  issuers  to  disclose  current  and  historic  business  and  financial 
information  when  publicly  offering  their  securities.  The  1934  Act  requires  issuers  to  file 
periodic  reports  with  the  Commission  and  to  make  certain  disclosures  in  proxy  solicitations, 
tender  offers,  and  ownership  reports.  The  program  is  administered  by  the  Division  of 
Corporation  Finance  (Division),  tfie  regional  offices,  and  the  Offices  of  Filings,  Information 
and  Consumer  Services,  Chief  Accountant,  and  Information  Technology.  Additionally, 
information  services,  such  as  responding  to  requests  from  the  public  for  information 
contained  in  Commission  files,  are  provided  by  the  Freedom  of  Information  Act/Privacy  Act 
branch. 

The  program  accomplishes  its  mission  through  the  following  activities: 

Review  of  Filings:  Filings  by  issuers  reporting  under  the  1934  Act  are  reviewed  by  the 
Division  on  a  selected  basis  to  encourage  and  enhance  compliance  with  disclosure 
requirements.  These  reviews  are  referred  to  as  reporting  issuer  reviews.  A  reporting 
issuer  review  may  be  accomplished  through  the  full  review  of  (1)  a  transactional  filing, 
such  as  a  repeat  issuer  1933  Act  registration  statement  or  a  merger  proxy  statement  or  (2) 
an  annual  report,  subsequent  periodic  reports,  and  proxy  statements.  A  reporting  issuer 
review  also  may  be  accomplished  through  a  full  financial  review,  which  consists  of  an  in- 
depth  accounting  analysis  of  an  issuer's  financial  statements  and  management's  discussion 
and  analysis  or  business  plan  disclosure.  All  initial  public  offerings  (ffOs)  and  1934  Act 
registration  statements  by  issuers  not  subject  to  the  reporting  requirements  at  the  time  of 
filing  are  reviewed.  In  addition,  all  tender  offers,  going-private  transactions,  and  contested 
proxy  statements  are  reviewed.  Where  appropriate,  matters  are  referred  to  the  enforcement 
staff  for  possible  action. 

The  Division  separates  its  workload  into  four  categories:  (1)  full  review,  (2)  full  financial 
review,  (3)  monitor  for  one  or  more  specific  items  in  a  filing,  and  (4)  no  review.  As  a 
result  of  a  review  or  monitor,  the  staff  may  issue  comments  to  filers  to  elicit  better 
compliance  with  applicable  disclosure  requirements.  Filers  that  amend  filings  to  address 
identified  deficiencies  may  avert  the  possibility  of  costly  investor  litigation  or  Commission 
enforcement  action.  The  comment  process  facilitates  investor  access  to  information 
necessary  to  make  informed  investment  decisions  and  thus  enhances  the  efficiency  of  the 
capital  markets. 

Rulemaking  and  Interpretive  Advice:  Rulemaking  is  undertaken  to  protect  investors, 
facilitate  capital  formation,  improve  and  simplify  disclosure,  establish  uniform  requirements, 
and  eliminate  unnecessary  regulation.  The  objective  is  to  define  regulatory  requirements  on 
a  cost-effective  basis.  Advice  is  provided  through  (1)  no-action  and  interpretive  letters,  (2) 
interpretive  releases,  (3)  responses  to  telephone  inquiries,  and  (4)  exemptive  orders. 


T  -  1 


182 


Regional  Office  Disclosure:  IPOs  and  related  post-effective  amendments  of  small  business 
issuers  are  received  and  reviewed  in  the  regional  offices,  as  well  as  in  the  headquarters 
office.  Regulation  A  exempt! ve  filings  also  are  reviewed  by  the  regional  offices.  Technical 
assistance  is  provided  to  these  small  business  filers,  primarily  through  pre-filing  conferences 
and  comment  letters.  As  necessary,  appropriate  matters  are  referred  for  enforcement  action. 

Document  Receipt  and  Distribution:  Documents  submitted  to  the  SEC,  including  filings 
under  the  1933  and  1934  Acts,  are  received,  processed,  and  made  available  for  public  and 
staff  use.  The  staff  (1)  examines  paper  filings  for  acceptance  or  rejection,  (2)  calculates 
filing  fees,  (3)  extracts  data  for  entry  into  nine  different  SEC  database  systems,  (4)  examines 
beneficial  ownership  reports  for  completeness  and  technical  compliance  with  the  form 
requirements,  (5)  prepares  paper  submissions  for  microfilming,  and  (6)  distributes  paper 
filings  to  the  Division,  press  room,  and  headquarters  public  reference  room.  The  staff  also 
assists  filers  with  the  technical  requirements  and  submission  of  electronic  filings. 

Public  Reference:  A  library  of  corporate  filings.  Commission  releases,  and  other  public 
documents  is  maintained  for  use  by  the  public.  Assistance  is  provided  to  the  public  in 
locating  and  obtaining  information  from  this  library  and  the  agency's  electronic  filing 
system. 

FOI A/Privacy  Act:  The  provisions  of  the  Freedom  of  Information  Act  of  1966  (FOIA), 
Privacy  Act  of  1974  (Privacy  Act),  and  Government  in  the  Sunshine  Act  of  1966  (Sunshine 
Act)  are  applied  to  requests  from  the  public  for  information  contained  in  Commission  files 
to  determine  what  information  may  be  released.  The  staff  is  required  by  statute  to  respond 
within  a  10  business-day  period  although  complex  FOIA  requests  that  involve  large 
quantities  of  records  are  held  in  abeyance  and  processed  under  a  first-in/first-out  (FIFO) 
system.  The  agency's  confidential  treatment  rules  are  applied  to  requests  for  certain 
information,  and  assistance  is  provided  to  the  Office  of  Legislative  Affairs  in  responding  to 
congressional  requests  for  information. 

Accounting  Policy:  Accounting  policy  is  established  to  enhance  the  relevance  and  reliability 
of  financial  reporting  and  to  improve  the  professional  performance  of  public  company 
auditors  to  help  assure  the  fair  presentation  of  financial  statements  used  by  investors  in 
making  investment  decisions.  These  objectives  are  achieved  through  (1)  rulemaking 
initiatives  that  supplement  accounting  standards,  (2)  oversight  of  private  sector  activities,  (3) 
discussions  with  issuers  and  accountants  on  complex  accounting  issues,  and  (4)  staff 
participation  in  Commission  enforcement  investigations  and  proceedings  involving  auditing 
and  financial  reporting  problems. 

Electronic  Filing:  The  Electronic  Data  Gathering,  Analysis,  and  Retrieval  (EDGAR)  system 
is  designed  to  increase  the  efficiency  and  fairness  of  the  securities  markets  for  the  benefit 
of  investors,  filers,  and  the  economy  by  accelerating  the  processing,  dissemination,  and 
analysis  of  time-sensitive  information  filed  with  the  Commission.  EDGAR  has  begun  to 
automate  the  receipt,  processing,  and  dissemination  of  documents  filed  with  the  Commission 
and  to  provide  comprehensive  automation  capabilities  for  the  full  disclosure  activities  of 
the  Commission. 
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Program  Environment 

The  program  operates  in  a  securities  market  where,  in  1993,  the  dollar  value  of  1933  Act 
registration  statements  filed  reached  a  record  level  of  more  than  $868  billion,  including  over 
$112  billion  by  issuers  entering  the  public  markets  for  the  first  time.  The  levels  of 
financing  and  other  activities  depend  on  prevailing  economic  conditions,  and  the  current, 
uncertain  economic  environment  makes  projections  extremely  difficult.  Thus,  workload 
projections  for  transactional  filings  in  1994  and  1995  generally  have  been  held  to  1993 
levels.  An  increase  in  transactional  filings  above  estimated  levels  could  reduce  the 
program's  ability  to  reach  the  projected  number  of  reporting  issuer  reviews.  Workload 
projections  also  do  not  reflect  the  possible  effects  of  statutory  and  regulatory  changes. 

In  the  rulemaking  area,  the  Commission  has  completed  an  extensive  multi-year  examination 
of  the  proxy  rules  and  the  shareholder  voting  process.  As  a  result,  revisions  to  the  proxy 
rules  designed  to  facilitate  shareholder  communications,  enhance  informed  proxy  voting,  and 
reduce  the  cost  of  compliance  for  all  persons  engaged  in  a  solicitation  have  been  adopted. 
The  Commission  also  revised  its  executive  compensation  disclosure  requirements  to  make 
disclosure  of  compensation  paid  to  executive  officers  clearer,  more  concise,  and  of  greater 
utility  to  shareholders.  Review  and  interpretive  activities  will  continue  in  these  areas.  The 
Commission  also  will  continue  to:  (1)  analyze  the  issues  presented  by  small  business  capital 
formation,  including  the  securitization  of  small  business  loans,  to  determine  if  further 
initiatives  are  warranted;  and  (2)  focus  on  the  implications  of  continued  internationalization 
of  the  securities  markets,  particularly  cross-border  and  global  offerings  and  trading.  At  year 
end,  a  total  of  555  foreign  companies  from  40  countries  were  filing  periodic  reports  with 
the  SEC. 

The  complexities  involved  in  receiving,  processing,  and  examining  filings  have  increased 
due  to  heightened  public  interest  and  substantive  rule  changes,  such  as  changes  to  reporting 
under  Section  16  of  the  1934  Act.  More  time  is  required  to  perform  preliminary 
examinations  and  classifications  of  paper  filings  and  to  conduct  more  extensive  computer 
update  and  quality  assurance  functions.  Increased  care  and  supervision  are  needed  to  ensure 
that  filing  fees  are  deposited  with  the  U.S.  Treasury  in  accordance  with  the  Department  of 
the  Treasury  Cash  Management  Program.  Additional  time  also  is  required  to  provide  non- 
technical assistance  to  the  increasing  number  of  issuers  who  are  submitting  electronic  filings. 

The  public  reference  room  staff  assures  that  public  filings  with  the  SEC,  including 
registration  statements,  annual  reports,  and  proxy  statements,  are  made  available  for  public 
viewing  and  distribution  as  soon  as  practicable  after  receipt.  The  number  of  requests  for 
documents  from  the  headquarters  public  reference  room  is  expected  to  increase,  reflecting 
the  growth  in  market  activity  and  public  awareness  of,  and  demand  for,  market-sensitive 
information.  As  a  result,  the  staff  will  respond  to  more  questions  and  provide  greater 
assistance  in  locating  information. 

Independent  accountants  have  important  responsibilities  in  facilitating  capital  formation.  The 
integrity  of  financial  reporting  by  public  companies  is  constantly  being  reviewed,  modified, 
and  improved  through  Commission  rulemaking,  private  sector  standard-setting  (conducted 
principally  by  the  Financial  Accounting  Standards  Board  (FASB)  under  Commission 
oversight),  the  peer  review  program  of  the  American  Institute  of  Certified  Public 
Accountants,  state  licensing  programs,  and  civil  litigation.  The  Commission  also  actively 
participates   in   initiatives   by   international    accounting   bodies   to  establish   appropriate 
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international  standards  that  might  be  considered  for  use  in  multinational  offerings  and  to 
revise  international  auditing  guidelines. 

The  SEC  annually  receives  and  processes  over  1 1  million  pages  of  information  from  over 

15.000  corporate  and  investment  company  filers.  Most  of  these  documents  are  currently 
received  in  paper.  However,  the  EDGAR  system  is  expected  to  automate  the  receipt  and 
processing  of  most  of  this  paper.  The  EDGAR  pilot  closed  on  July  15,  1992  when  the  pilot 
filers  were  converted  to  the  operational  EDGAR  system.  On  July  19,  1993,  a  second  group 
of  issuers  commenced  mandatory  filing  on  the  op)erational  system  and  in  October  and 
December  1993,  two  more  groups  began  mandatory  filing.  These  four  groups  will 
constitute  the  significant  test  group  that,  as  required  by  Section  35A  of  the  1934  Act,  will 
transmit  electronic  filings  successfully  for  a  six-month  period  before  additional  issuers  are 
phased  onto  the  EDGAR  system. 

1993  Program  Evaluation 

Review  of  Filings:  Significant  resources  were  devoted  to  the  review  of  proxy  statement 
disclosures.  In  total,  1,441  proxy  statements  (consisting  of  149  going-private/merger  proxy 
statements  and  1 ,292  other  proxy  statements)  were  reviewed  during  the  year,  more  than  two 
and  one-half  times  the  total  number  of  proxy  statements  reviewed  in  1992.  This  increase 
was  due  to  a  targeted  proxy  review  project  that  focused  on  the  examination  of  executive 
compjensation  and  other  proxy  disclosures  required  by  the  Commission's  newly  adopted 
rules. 

The  staff  reviewed  3,474  (31%)  reporting  issuers,  approximately  14%  more  than  in  1992. 
This  increase  was  accomplished  during  the  phase-in  of  the  first  two  groups  of  mandatory 
filers  onto  the  EDGAR  system.  The  reporting  issuer  reviews  were  accomplished  through 
1 ,  153  full  financial  reviews  and  2,321  full  reviews.  The  documents  fully  reviewed  consisted 
of  967  (30%)  repeat  issuer  1933  Act  registration  statements,  251  (19%)  repeat  issuer  1933 
Act  post-effective  amendments,  1,826  (16%)  annual  reports,  and  149  (93%)  going-private 
and  merger  proxy  statements.  The  number  of  documents  reviewed  exceeded  the  number 
of  reporting  issuer  full  reviews  because  more  than  one  document  filed  by  the  same  issuer 
received  a  full  review  during  the  year.  The  staff  also  reviewed  approximately  863  IPO  1933 
Act  registration  statements  and  148  new  issuer  1934  Act  registration  statements. 

The  review  process  produced  substantial  results,  including  material  changes  to  the 
disclosures  in  filings.  During  the  year,  45  issuers  restated  their  income  statements  by  nearly 

51.1  billion  in  response  to  staff  comments.    For  example: 

•  The  staff  questioned  whether  an  independent  refiner  and  marketer  of  petroleum 
products  had  understated  the  current  value  of  its  projected  environmental  liabilities. 
As  a  result  of  staff  comments,  the  issuer  discontinued  discounting  of  the  liabilities  and 
incurred  an  after  tax  charge  of  $14.2  million,  reducing  the  issuer's  latest  nine  month 
net  income  from  $30.8  million  to  $16.6  million  (46%). 

•  In  three  filings  by  unrelated  mining  companies,  the  staff  questioned  the  recoverability 
of  certain  mineral  and  other  properties.  As  a  result  of  the  staffs  comments,  each  of 
the  companies  wrote  down  the  carrying  value  of  their  assets.  In  one  case,  the  assets 
were  reduced  by  93%,  from  $13.8  million  (Canadian)  to  $1  million  (Canadian).  In 
a  second  case,  the  assets  were  reduced  by  397c,  from  $58.2  million  (Canadian)  to 
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$35.5  million  (Canadian).    In  the  third  case,  all  $86  million  in  questionable  assets 
were  written  off,  reducing  total  remaining  assets  to  just  $9,000. 

•  The  staff  questioned  whether  a  decline  had  occurred  in  the  value  of  loans  held  by  a 
limited  partnership  attempting  to  raise  funds  to  invest  in  zero  coupon  first  and  second 
mortgage  loans.  As  a  result  of  the  staffs  comments,  the  issuer  wrote  off  nearly  $53 
million  of  loans,  thereby  transforming  its  net  income  of  $3  million  into  a  loss  of 
$49.8  million. 

•  In  connection  with  the  review  of  a  merger  proxy  statement,  the  staff  questioned  the 
recognition  of  a  $30  million  pretax  gain  on  the  transfer  of  assets  between  affiliated 
insurance  companies.  As  a  result  of  staff  comments,  the  issuer  restated  its  financial 
statement  to  record  the  assets  at  historical  cost  and  eliminate  the  gain.  Net  earnings 
of  the  issuer  were  reduced  by  24%,  ft-om  $84.3  million  to  $64.3  million. 

Not  all  matters  were  resolved  by  the  comment  process.  During  the  year,  the  staff  referred 
85  matters  to  the  enforcement  staff.  Of  these,  73  resulted  in  investigations  or  other  action 
being  taken.  .' 

Rulemaking  and  Interpretive  Advice:    The  staff  undertook  33  projects  including: 

•  adoption  of  major  initiatives  to  simplify  the  process  of  raising  capital  and  reduce  the 
cost  of  complying  with  federal  regulations  for  small  businesses; 

•  adoption  of  amendments  to  the  executive  compensation  disclosure  requirements  to 
improve  shareholders'  understanding  of  all  forms  of  compensation  paid  to  senior 
executives  and  directors,  identify  the  criteria  used  by  the  board  of  directors  in 
reaching  compensation  decisions,  and  require  graphic  representation  of  the  relation 
between  compensation  and  corporate  performance; 

•  adoption  of  revisions  to  the  rules  governing  proxy  solicitations  to  remove  unnecessary 
regulatory  interference  in  discussions  among  shareholders  of  corporate  performance 
and  other  matters  of  interest  to  shareholders; 

•  adoption  of  rules  to  implement  the  operational  phase  of  the  EDGAR  system  by 
mandating  and  accommodating  electronic  filing;  and 

•  adoption  of  rule  and  form  revisions  to  expand  the  availability  of  shelf  and  short- 
form  S-3  registration. 

Other  rulemaking  projects  included:  (1)  adoption  of  revisions  to  Rule  144A  to  recognize 
additional  types  of  institutions  as  qualified  institutional  buyers;  (2)  proposal  and  adoption  of 
a  revised  definition  of  "penny  stock"  that  subjects  all  registered  offerings  by  "blank  check" 
issuers  to  special  disclosure  requirements,  regardless  of  the  offering  price;  (3)  proposal  and 
adoption  of  amendments  to  require  that  financial  statements  presented  by  Canadian  issuers 
in  certain  multijurisdictional  disclosure  system  (MJDS)  forms  include  a  reconciliation  to 
U.S.  generally  accepted  accounting  principles;  and  (4)  proposal  and  adoption  of  amendments 
to  the  rules  under  the  Trust  Indenture  Act  of  1939  to  exempt  trust  indentures  of  British 
Columbia  obligors  filing  under  the  MJDS  from  specified  provisions  of  the  Act  and  to  permit 

T  -  5 


186 


persons  regulated  and  incorporated  as  trust  companies  under  the  laws  of  British  Columbia 
to  act  as  sole  trustees  under  indentures  filed  in  connection  with  MJDS  offerings. 

The  Commission  also  hosted  two  conferences:  the  SEC/NASAA  Conference  under  Section 
19(c)  of  the  1933  Act  and  the  twelfth  annual  SEC  Government-Business  Forum  on  Small 
Business  Capital  Formation. 

The  staff  responded  to  requests  for  interpretive  advice  concerning,  among  other  things, 
executive  compensation,  the  small  business  rules,  proxy  rules  and  beneficial  ownership 
reporting  requirements  of  officers,  directors  and  principal  shareholders,  as  well  as  issues 
involving  complex  financing  methods  and  novel  securities.  In  this  regard,  the  staff 
processed  1,122  no-action  and  interpretive  letters,  2%  less  than  in  1992.  This  decline  was 
due  to  a  significant  reduction  in  the  number  of  letters  issued  with  respect  to  beneficial 
ownership  reporting  provisions.  The  staff  also  responded  to  55,600  telephone  inquiries 
relating  to  legal  matters  and  6,683  inquiries  concerning  accounting  matters,  increases  of 
13%  each  over  1992. 

Regional  Office  Disclosure:  The  staff  reviewed  89  Regulation  A  offering  statements,  an 
increase  of  128%  over  1992.  The  large  increase  in  Regulation  A  filings  followed 
Commission  rulemaking  to  make  it  easier  for  non-public  developing  small  businesses  to  raise 
greater  amounts  of  capital  without  incurring  the  substantial  legal  and  accounting  expenses 
of  a  registered  offering.  Among  other  things,  the  amount  that  may  be  raised  under 
Regulation  A  was  increased  from  $1.5  million  to  $5  million  and  the  use  of  a  simple  and 
easily  comprehended  question-and  answer  form  developed  by  state  securities  regulators  was 
permitted.  The  staff  also  reviewed  189  small  business  issuer  registration  statements,  and 
21  Regulation  A  post-qualification  amendments,  increases  of  20%  and  17%  over  1992. 
Public  reference  room  activities  remained  at  1992  levels,  and  staff  years  attributable  to 
enforcement  and  general  assistance  to  small  business  filers  on  matters  unrelated  to  pending 
filings  declined  slightly. 

Document  Receipt  and  Distribution:  The  staff  received,  indexed,  and  distributed  408,416 
public  and  non-public  documents.  A  total  of  473,210  pieces  of  microfiche  was  received  and 
filed  and  the  staff  reproduced  141,412  pieces  of  microfiche,  increase  of  11%  and  35%  from 
1992.  Substantial  resources  also  were  devoted  to  the  conversion  to  EDGAR  and  to 
providing  assistance  to  filers  in  connection  with  their  electronic  submissions.  Fee  collection, 
quality  control  and  delinquency  program  activities  were  maintained. 

Public  Reference:  The  libraries  of  paper  documents  and  microfiche  were  maintained  as  the 
staff  received  and  processed  380,445  public  documents  and  458,154  pieces  of  microfiche, 
increases  of  18%  and  15%  over  1992.  The  staff  also  processed  5,296  requests  for 
documents,  an  increase  of  19%  over  1992.  In  addition,  the  staff  provided  assistance  to 
44,820  visitors  to  the  headquarters  reference  room  and  responded  to  444  formal  requests  for 
certifications  of  filings  and  records  and  121,370  telephone  inquiries. 

FOI A/Privacy  Act:  The  initial  response  time  on  FOIA  and  Privacy  Act  requests  was  within 
statutory  time  limits.  Processing  of  complex  FIFO  cases  began  within  three  months  after 
receipt,  the  same  level  as  in  1992.  The  staff  received  and  processed  1,893  FOIA  requests 
and  appeals,  6%  more  than  in  1992.  The  staff  also  processed  22  Privacy  Act  requests  and 
appeals,  450%  more  than  in  1992.    Nine  (41%)  of  the  22  Privacy  Act  requests  processed 
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by  the  staff  were  referrals  from  the  Department  of  Justice.  The  staff  also  received  and 
processed  4,391  confidential  treatment  requests,  19%  less  than  in  1992. 

Accounting  Policy:  The  staff  was  involved  in  23  projects  to  monitor  private  sector  standard- 
setting  activities  and  prepare  rule  amendments  and  staff  bulletins,  5%  more  than  in  1992. 
Through  the  FASB's  Emerging  Issues  Task  Force,  the  staff  made  public  its  views  on  the 
proper  accounting  for  funded  catastrophe  reinsurance  and  for  the  determination  of  discount 
rates  used  in  calculating  pension  and  other  post-retirement  benefit  obligations,  in  order  to 
eliminate  inappropriate  accounting  in  public  companies'  financial  statements.  The  staff  also 
advised  740  issuers  and  accountants  on  complex  accounting  issues  and  participated  in  180 
investigations  involving  auditing  and  financial  matters,  the  same  levels  as  in  1992. 

Electronic  Filing:  The  EDGAR  contract  cost  $10.3  million,  of  which  $8.2  million  was 
allocated  to  this  program.  A  new  release  of  the  EDGAR  Filer  Manual  described  recent 
system  changes,  including  enhancements  to  allow  filers  to  submit  segments  of  filings  in 
advance  of  their  inclusion  in  a  filing.  In  June  and  July  1993,  initial  training  of  non-pilot 
Division  review  staff  in  the  use  of  the  EDGAR  system  began.  On  July  19,  1993,  a  second 
group  of  issuers  began  filing  on  the  operational  system.  The  first  and  second  groups  will 
be  among  the  four  groups  that  will  constitute  the  significant  test  group  that  will  transmit 
electronic  filings  successfully  for  a  six-month  period  before  additional  issuers  are  phased 
onto  the  EDGAR  system. 

1994  Appropriation 

Review  of  Filings:  The  number  of  reporting  issuer  reviews,  approximately  3,475  (31%), 
will  be  approximately  the  same  as  in  1993.  The  reporting  issuer  reviews  will  be 
accomplished  through  1,160  fiill  financial  reviews  and  2,315  full  reviews.  The  documents 
expected  to  be  fully  reviewed  will  consist  of  970  (30%)  repeat  issuer  1933  Act  registration 
statements,  250  (19%)  repeat  issuer  1933  Act  post-effective  amendments  with  new  audited 
financial  statements,  1,820  (16%)  annual  reports,  and  150  (94%)  going-private  and  merger 
proxy  statements.  The  number  of  documents  reviewed  will  exceed  the  number  of  reporting 
issuer  full  reviews  because  more  than  one  document  filed  by  the  same  issuer  will  receive 
a  full  review  during  the  year.  The  staff  also  will  review  865  IPO  1933  Act  registration 
statements  and  150  new  issuer  1934  Act  registration  statements.  The  staff  will  review 
executive  compensation  committee  reports  in  a  substantial  number  of  proxy  statements  for 
compliance  with  new  executive  compensation  disclosure  requirements. 

Rulemaking  and  Interpretive  Advice:  The  staff  will  undertake  approximately  35  projects, 
including:  (1)  adoption  of  rules  and  forms  for  international  rights,  tender,  and  exchange 
offers;  (2)  proposals  to  expand  the  availability  of  short-form  registration  and  shelf 
registration  procedures  for  foreign  reporting  issuers;  (3)  adoption  of  final  EDGAR 
operational  rules;  (4)  proposal  of  disclosure  requirements  geared  to  asset-backed  securities; 
and  (5)  proposals  to  simplify  rules  promulgated  under  Section  16  of  the  1934  Act.  The  staff 
also  will  process  approximately  1,150  no-action  and  interpretive  letters,  56,900  telephone 
inquiries  relating  to  legal  matters,  and  6,8(X)  telephone  inquiries  concerning  accounting 
matters,  increases  of  approximately  2%  each  over  the  1993  levels. 

Regional  Office  Disclosure:  There  will  be  a  reduction  of  15  staff  years  in  this  area,  which 
will  be  reallocated  to  the  investment  company  inspection  program.  The  regional  office  staff, 
now  consolidated  in  five  field  offices,  will  focus  solely  on  the  review  of  small  business 
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filings,  exemptive  offerings,  and  maintenance  of  public  reference  rooms'.  The  staff  will 
review  approximately  90  Regulation  A  offering  statements,  25  post-qualification 
amendments,  190  small  business  IPOs,  and  105  post-effective  amendments  containing 
audited  financial  statements.  The  home  office  will  review  small  business  IPO  filings 
received  above  the  projected  level.  The  public  reference  rooms  in  the  field  offices  will  be 
maintained.  However,  general  assistance  through  legal  and  interpretive  advice,  technical 
assistance  to  small  business  filers,  and  assistance  to  the  enforcement  staff  on  disclosure 
matters  not  related  to  pending  filings  will  be  provided  primarily  by  the  home  office. 

Document  Receipt  and  Distribution:  Staffing  will  remain  at  the  1993  level,  however, 
modest  increases  in  workload  are  anticipated.  The  staff  will  receive  approximately  424,100 
filings  and  reproduce  approximately  145,000  pieces  of  microfiche,  increases  of  4%  and  3% 
over  1993.  Additionally,  an  increase  in  non-technical  support  to  EDGAR  filers  is  expected 
which  may  result  in  delays  of  deliveries  of  documents  to  the  staff.  Fee  collection,  quality 
control  and  delinquency  program  activities  will  be  maintained  at  1993  levels. 

Public  Reference:  Staffing  will  remain  at  the  1993  level,  however,  increases  in  workload 
are  anticipated.  The  staff  will  assist  approximately  46,000  visitors  and  responded  to  500 
formal  requests  for  certifications  of  filings,  increases  of  3%  and  13%  over  1993. 

FOIA/Privacy  Act:  The  initial  response  time  on  FOIA  and  Privacy  Act  requests  will  be 
within  statutory  time  limits,  and  initiation  of  work  on  complex  FIFO  cases  is  expected  to 
remain  at  the  three  month  level.  The  staff  will  process  approximately  1,940  FOIA  requests, 
a  2%  increase  over  1993.  This  increase  is  attributable  to  the  administration's  commitment 
to  enhancing  the  public's  access  to  government  information  while  preserving  essential 
confidentiality.  The  staff  also  will  process  approximately  40  Sunshine  Act  requests,  14% 
more  than  in  1993.    This  increase  is  expected  as  a  result  of  the  Market  2000  study. 

Accounting  Policy:  The  staff  will  (1)  continue  to  oversee  the  effectiveness  of  FASB 
standard-setting  projects,  with  a  particular  emphasis  on  its  major  project  to  develop  broad 
standards  concerning  financial  instruments  and  transactions  and  (2)  assist  in  a  number  of 
initiatives  in  the  financial  services  and  international  accounting  areas.  The  staff  will  be 
involved  in  24  projects  to  prepare  rule  amendments  and  staff  bulletins,  an  increase  of  4% 
over  1993. 

Electronic  Filing:  The  EDGAR  contract  will  cost  $8  million,  of  which  $6.4  million  will 
be  allocated  to  this  program.  In  October  and  December  1993,  two  additional  groups  of 
issuers  began  mandatory  filing  on  the  operational  system.  Thus,  the  significant  test  group 
was  completed,  and  the  required  six-month  test  period  was  initiated  in  January  1994.  No 
additional  filers  will  be  mandated  to  file  on  EDGAR  until  this  test  group  has  filed 
successfully  for  at  least  six  months.  Based  on  the  results  of  the  six-month  test,  the  schedule 
for  mandatory  phase-in  for  the  remaining  registrants  may  be  adjusted. 

1995  Program  Request 

Review  of  Filings:  The  staff  will  review  approximately  3,640  (33%)  reporting  issuers,  5% 
more  than  in  1994.  The  increase  will  be  accomplished  despite  the  anticipated  impact  of  the 
currently  scheduled  phase-in  of  additional  mandatory  filers  onto  the  EDGAR  system.  The 
reporting  issuer  reviews  will  be  accomplished  through  1,200  full  financial  reviews  and  2,440 
full  reviews.  The  documents  projected  to  be  fully  reviewed  will  consist  of  970  (30%)  repeat 
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issuer  1933  Act  registration  statements,  250  (19%)  repeat  issuer  1933  Act  post-effective 
amendments  with  new  audited  financial  statements,  1,990  (18%)  annual  reports,  and  150 
(94%)  going-private  and  merger  proxy  statements.  The  number  of  documents  reviewed  will 
exceed  the  number  of  reporting  issuer  fiill  reviews  because  more  than  one  document  filed 
by  the  same  issuer  will  receive  a  full  review  during  the  year.  The  staff  also  will  review  865 
IPO  1933  Act  registration  statements  and  150  new  issuer  1934  Act  registration  statements. 

Rulemaking  and  Interpretive  Advice:  The  staff  will  undertake  approximately  40  projects, 
with  emphasis  on  streamlining  and  exp)editing  capital  formation.  In  addition,  the  staff  will 
process  approximately  1,200  no-action  and  interpretive  letters,  and  respond  to  57,2(X) 
telephone  calls  on  legal  matters,  7,000  inquiries  concerning  accounting  matters,  and  1,825 
pieces  of  correspondence,  increases  of  4%,  1%,  3%,  and  3%  over  1994.  Rulemaking  also 
will  focus  on  initiatives  in  the  international  area,  including  capital  raising  through 
multinational  offerings,  cross-border  trading  activities,  and  global  efforts  with  respect  to 
disclosure  and  accounting  standards.  Additional  staff  will  assist  in  maintaining 
comprehensive  databases  and  analyzing  data  collected  with  respect  to  international  issuers, 
offerings,  and  markets.    The  staff  will  respond  expeditiously  to  interpretive  letters. 

Regional  Office  Disclosure:  Additional  technical  assistance  will  be  provided  to  small 
business  regional  filers.  The  staff  also  will  review  approximately  200  registration  statements 
by  small  business  issuers  and  110  post  effective  amendments,  increases  of  5%  each  over 
1994.  In  addition,  the  staff  will  review  90  Regulation  A  offering  statements  and  25  post- 
qualification  amendments. 

Document  Receipt  and  Distribution:  The  staff  will  be  timely  in  indexing  documents  and 
collecting  fees  and  will  maintain  the  SEC's  official  records.  Support  to  EDGAR  filers  will 
be  improved  as  will  delivery  times  of  priority  documents.  Quality  assurance,  ownership 
report  examination,  and  the  delinquency  program  activities  will  remain  at  1994  levels. 

Public  Reference:  The  staff  will  continue  to  maintain  the  library  of  paper  documents  and 
microfiche.  The  staff  will  process  approximately  5,500  requests  for  documents,  assist 
460,000  visitors  and  respond  to  122,000  telephone  inquiries. 

FOIA/Privacy  Act:  The  staff  will  process  1,990  FOIA  requests  and  appeals  and  45 
Sunshine  Act  requests,  increases  of  3%  and  13%  over  1994.  The  initial  response  time  on 
FOIA  and  Privacy  Act  requests  will  be  within  statutory  time  limits. 

Accounting  Policy:  The  accounting  policy  staff  will  keep  pace  with  anticipated  private 
sector  standard-setting  developments  in  the  financial  services  areas.  The  additional  resources 
will  (1)  allow  significant  oversight  of  the  FASB  project  on  accounting  for  stock-based 
compensation  plans  and  implementation  of  any  resulting  final  standard;  and  (2)  facilitate 
staff  involvement  in  the  areas  of  auditor  independence  and  the  development  of  international 
accounting  standards.  The  staff  will  be  involved  in  25  projects  to  prepare  rule  amendments 
and  staff  bulletins,  4%  more  than  in  1994. 

Electronic  Filing:  The  EDGAR  contract  will  cost  $7.4  million  of  which  $5.9  million  will 
be  allocated  to  this  program.  It  is  anticipated  that  additional  groups  of  mandated  EDGAR 
filers  will  begin  filing  after  the  six-month  test  period  concludes  in  1994.  Technical  support 
will  be  provided  for  these  new  electronic  filers  and  for  existing  filers. 
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Full  Disclosure 

Reporting  Issuer  Reviews 

1993 
Actual 


1994 
Estimate 


1995 
Estimate 


2,321 
1,153 

3,474 


2,315 
1,160 

3,475 


2,440 
1,200 

3,640 


Number  of  Reporting  Issuers'  Financial 

Statements  and  Related  Disclosures  Reviewed 
Full  Reviews  1/ 
Full  Financial  Reviews  2/ 

Total  Reporting  Issuer  Reviews 

Number  of  Issuers  FUing  Aimual 
Reports  (Reporting  Issuers) 

Percentage  of  Reporting  Issuers  Reviewed 

Reporting  Issuer  Review  Staff  Years 

Set  forth  on  the  following  pages  are  the  filings  reviewed  in  1993  and  to  be  reviewed  in  1994 
and  1995  to  achieve  the  above  level  of  reporting  issuer  reviews.  The  total  number  of 
filings  by  reporting  issuers  shown  as  reviewed  in  the  workload  tables  exceeds  the  number 
set  forth  above  because  it  is  likely  that  more  than  one  document  filed  by  an  issuer  will  be 
reviewed,  and  an  issuer's  annual  report  may  be  reviewed  in  connection  with  a  repeat  issuer 
1933  Act  registration  statement  or  merger  proxy  statement.  In  addition,  the  following 
tables  reflect  reviews  of  other  transactional  fihngs,  e.g.,  new  issuer  1933  and  1934  Act 
registration  statements,  tender  offers,  and  contested  sohcitations,  that  warrant 
examination. 


11,160 

11,200 

11,200 

31% 

31% 

33% 

104 

102 

108 

1/  A  full  review  involves  an  in-depth  examination  of  the  accounting  financial  and  legal  aspects  of 
an  issuer's  filings.  The  review  may  be  undertaken  in  the  context  of  a  transactional  filing,  or  as  a 
review  of  the  issuer's  annual  report  and  subsequent  periodic  reports.  The  review  process 
encompasses  the  examination  of  the  initial  filings  and  amendments.  It  also  involves  appropriate 
research,  conferences  with  issuer's  representatives,  and  the  examination  of  supplemental 
information  and  periodic  reports.  Most  types  of  documents  are  screened  to  determine  if  they 
will  be  selected  for  review. 


2/  A  full   financial  review  involves  an  in-depth  accounting  analysis  of  an  issuer's  financial 
siaicmcnis  and  management's  discussion  and  analysis  or  business  plan  disclosure. 
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Full  Disclosure 

Workload  Data 

1993 

1994 

1995 

Activity 

Actual 

Estimate 

Estimate 

Review  of  Filings 

Repeat  Issuer  1933  Act  Filings: 

Registration  Statements 

Filed 

3,187 

3,190 

3,190 

Full  Reviews 

967 

970 

970 

Monitors  3/ 

627 

650 

650 

Other  Registration  Statements  4/ 

Filed  and  Not  Reviewed 

35 

35 

35 

Post- Effective  Amendments 

Filed  5/ 

1,326 

1,325 

1,325 

Full  Reviews  6/ 

251 

250 

250 

Monitors 

206 

200 

200 

Going- Private/Merger  Prox>'  Statements 

Filed 

160 

160 

160 

Full  Reviews 

149 

150 

150 

Annual  Reports 

Filed 

11,160 

11,200 

11,200 

Full  Reviews 

1,826 

1,820 

1,990 

Full  Financial  Reviews 

1,153 

1,160 

1,200 

Monitored 

340 

340 

340 

3/     Certain  filings  are  monitored  for  specific  disclosure  items. 

4/     Reflects  new  issuer  filings  not  reviewed  because  they  are  the  equivalent  of  repeat  issuer  filings 
that  would  not  be  selected  for  review.  See  footnote  8. 

5/     Includes  post -effective  amendments  with  and  without  new  financial  statements  and  filings  made 
in  response  to  staff  comments. 

6/     Full  reviews  of  post -effective  amendments  are  included  only  if  the  filings  contain  new  audited 
financial  statements. 


79-970  O  -  94  -  7 


48,255 

48,430 

-18,430 

2,530 

2,530 

2,760 

6,609 

6,610 

7,200 
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1993  1994  1995 

Activity  Actual         Estimate         c^^Iiaje 

Review  of  Filiiigs  (continued) 
Quarterly  &  Current  Reports 

Filed 

Full  Reviews 

Monitored 

Staff  Years — Reporting  104  104  108 

Issuer  Reviews 

Other  Transactional  Filings: 
Registration  Statements  . 

IPO  1933  Act  7/ 
Filed  8/ 
Full  Reviews 
New  Issuer  1934  Act 
FUed 

Full  Reviews 
Repeat  Issuer  1934  Act 
Filed 

Reviewed/Moni  tored 
Proxy  Material 
Contested  Solicitations 

Filed  and  FuU  Reviews  35  35  35 


985 
863 

1,00-3 
865 

1,000 
865 

181 
148 

180 
150 

180 
150 

,650 
984 

1,650 
985 

1,650 
985 

7/  IPO  issuers  are  filers  registering  their  initial  sale  of  securities  under  the  1933  Act.  All  IPO  1933 
Act  filings  are  reviewed,  although  some  reviews  may  be  completed  in  the  succeeding  year. 

8/  Excludes  35  new  issuer  filings  that  are  the  equivalent  of  repeat  filings  that  would  not  be  selected 
for  review.  These  include,  for  example,  filings  by  reporting  issuers  that  form  holding  companies 
or  merge  with  other  reporting  companies  into  a  new  entity  and  substantially  identical  partnership 
interests  offered  by  the  same  general  partner. 
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1993 

1994 

1995 

Activity 

Actual 

Estimate 

Estimate 

Review  of  Filings  (continued) 

Other  Proxy  Statements 

FUed 

2,644 

2,650 

2,650 

Full  Reviews  9/ 

1,292 

400 

400 

Comj)ensation  Committee 

Report 

Reviews  10/ 

0 

1,100 

0 

Monitored 

60 

60 

60 

1934  Act  Schedules: 
Tender  Offer  Schedules 

Filed  11/ 

Full  Reviews 
Going- Private  Schedules 

Filed  and  Full  Reviews 
Acquisition  Statements 

Filed 

Full  Reviews  or  Monitors  12/ 

Staff  Years — Other 
Transactional  Filings 


194 
194 

61 

6,892 
17 


66 


200 
200 

65 

6,900 
20 


66 


200 
200 

65 

6,900 


66 


9/  The  increase  in  proxy  statement  reviews  in  1993  is  attributable  to  a  proxy  review  project  that 
encompassed  the  review  of  executive  compensation  and  other  disclosures  required  by  new  proxy 
rules.  In  this  regard,  1993  reviews  included  the  review  of  665  definitive  proxy  statements.  In 
1994.  disclosures  with  respect  to  executive  compensation  committee  reports  will  be  reviewed.  If 
warranted,  however,  these  reviews  will  be  shifted  to  reviews  of  additional  proxy  statements.  Review 
staff  years  for  these  project  are  separately  reflected  after  rulemaking. 

10/   Ibid. 


11/   Includes  schedules  filed  for  issuer  tender  offers  that  do  not  involve  a  possible  "change  of  control." 

12     These  filings  are  primarily  reviewed  in  connection  with  reviews  of  tender  offers  and  contested 
solicitations  involving  a  "change  of  control." 
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Activity 

Review  of  Filings  (continued) 

Staff  Years — Other  Activities 
EDGAR  Training  and  Filer  Support 
Other  Review  Activities  13/ 
Qerical  Assistance 
Administrative  Matters  14/ 


1993 
Actual 

1994 
Estimate 

1995 
Estimate 

4 

3 

22 
72 

4 
3 

22 
72 

8 
3 

22 
74 

Staff  Years 


271 


271 


281 


Rulemaking  and  Interpretive  Advice 

Rulemaking  and  Other  Projects 

33 

35 

40 

General  Advice  and  Coordination: 

Telephone  Calls 

Legal 

55,600 

56,900 

57,200 

Accounting 

6,683 

6,800 

7,000 

FOIA,  Confidential  Treatment  & 

Other  Matters 

967 

975 

1,000 

Written  Responses: 

Legal  No-Action/Interpretive  Letters 

1,122 

1,150 

1,200 

Exemptive  Orders 

236 

250 

250 

Correspondence 

Legal 

1,435 

1,450 

1,475 

Accounting 

314 

325 

350 

13/   Includes  such  matters  as  review  of  trust  indenture  and  exemptive  filings,  and  time  spent  at 
securities  bar  and  other  meetings. 


14/    Includes  leave,  training,  planning,  coordination,  and  quality  control. 
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Activity 

Rulemaking  and  Interpretive  Advice  (continued) 
Staff  Years-  -Rulemaking  and 
Interpretive  Advice 
Staff  Years-  -Proxy  Review  Project  15/ 

Staff  Years 

Regional  Office  Disclosure 
Regulation  A: 

Offering  Statements 

Filed  and  Full  Reviews 
Post -Qualification  Amendments 
Filed  and  Reviewed 

Small  Business: 

Registration  Statements 

Filed  and  FuU  Reviews  16/ 
Post -Effective  Amendments  17/ 

Filed 

Full  Reviews 

Staff  Years-  -Regional 
Review  Activities  18/ 


1993 
Actual 


48 
4 


52 


89 
21 

189 

104 
103 

22 


1994 
Estimate 


48 
4 


52 


90 

25 

190 

110 
105 

22 


1995 
Estimate 


54 
0 


54 


90 

25 

200 

120 
110 

25 


15/  Rulemaking  and  interpretive  staff  assigned  to  the  review  of  filings  in  connection  with  the  proxy 
review  project  in  1993  and  the  review  of  compensation  committee  reports  in  1994.  See  footnote 
9. 


16/   Includes  reviews  of  small  business  Forms  SB-1  and  SB-2,  which  were  adopted  in  1993. 

17/   Full  reviews  are  conducted  on  all  post -effective  amendments  with  new  financial. 

18/   In  1993,  the  regional  staffresponded  to  18.506  telephone  and  5,658  writteninquiries  on  review 
activities  and  other  matters. 


1993 
Actual 

1994 
Esdmate 

1995 
Estimate 

7 
8 
7 

0 
0 

7 

0 
0 

7 
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Activity 

Regional  Office  Disclosure  (continued) 
Staff  Years-  -Other  Activities 
General  Assistance  19/ 
Assistance  to  Enforcement 
Public  Reference  Room 

Staff  Years  44  29  32 

Document  Receipt  and  Distribution 

1933  Act  Filings: 

Registration  Statements  and  Amendments  24,903  25,000  25,000 

1934  Act  Filings: 

Registration  Statements  and  Amendments 
Proxy  Material 

Annual  Reports  and  Amendments 
Quarterly  Reports  and  Amendments 
Current  Reports  and  Amendments 
Ownership  Reports  and  Amendments 
Restricted  Security  Reports  and 
Amendments 

1933  &  1934  Act-  -Miscellaneous  Filing: 
Documents  and  Amendments  77,348  81,000  81,'JOO 

Microfiche  Processing: 
Received  and  Filed 
Requests  Received  and  Processed 
Microfiche  Reproduced 

Staff  Years  48  48  SO 


2,976 

3,300 

3,300 

4,962 

5,500 

5,500 

11,361 

12,000 

12,000 

33,306 

34,500 

34,500 

21,758 

22,800 

22,800 

191,923 

200,000 

200,000 

39,879 

40,000 

40,000 

473,210 

485,000 

485,000 

9,173 

9,400 

9,400 

141,412 

145,000 

145,000 

19/   Ibid. 
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Activity 

Public  Reference 

Documents  Received  and  Filed 

Microfiche  Received  and  Filed 

Visitors 

Requests  for  Documents 

Certifications 

Telephone  Inquiries 

Microfiche  Requests 

Staff  Years 


1993 

1994 

1995 

Actual 

Estimate 

Estimate 

380,445 

385,000 

385,000 

458,154 

460,000 

460,000 

44,820 

46,000 

46,000 

5,296 

5,400 

5,500 

444 

500 

500 

121,370 

122,000 

122,000 

57,546 

60,000 

60,000 

22 


22 


22 


Information  Services 
FOIA  Requests  and  Appeals 
Privacy  Act  Requests  and  Appeals 
Government  in  the  Sunshine  Act  Requests 
Confidential  Treatment  Requests/Appeals 
Congressional  Requests 

Staff  Years 

Accounting  Policy 
Rulemaking  Amendments  and 

Staff  Bulletins 
Oversight  of  Private  Sector  Standards 

and  Registrant  Contacts 
Participation  in  Investigations 

Staff  Years 


1,893 

1,940 

1,990 

22 

22 

22 

35 

40 

45 

4,391 

4,400 

4,400 

465 

480 

500 

15 

15 

15 

23 

24 

25 

740 

740 

740 

180 

180 

180 

21 


22 


23 


Electronic  Filing 
Staff  Years 
Total  Staff  Years 


59 

532 


60 
519 


60 

537 
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Prevention  and  Suppression  of  Fraud 

Executive  Summary 

1993  1994  1995 

Organization  Actual  Estimate        Estimate 

Enforcement  303  310  320 

International  Affairs  12  '           18  19 

Filings,  Information  &  Consumer  Services  28  0  0 

Secretary  0  25  27 

Regional  Offices  505  4S2  £29 

Total  Staff  Years  848  835  S65 

Cost:        Salaries  and  Benefits  ($000)  $59,037         $61,159         $65,549 

Non-Personnel  Expenses  ($000)  24.131  23.017  26J18 

Total  Program  Cost  ($000)  $83,168         $84476         i92,467 

The  primary  mission  of  the  SEC  is  enforcement  of  the  federal  securities  laws.  Tiiese,  laws 
regulate,  among  other  things,  initial  offerings  of  securities,  periodic  reporting  by  ccr-paiiies 
with  registered  securities,  mergers  and  acquisitions,  securities  trading,  and  the  activities  of 
regulated  entities  such  as  exchanges,  broker-dealers,  transfer  agents,  investment  companies, 
and  investment  advisers.  The  fast-paced  and  dramatic  market  events  during  the  p^Jst  decade 
have  created  fertile  opportunities  for  ft-aud  and  abuse.  The  enforcerr.ent  prograni  mast  keep 
pace  with  market  events  to  ensure  that  the  Commission  continues  tc  maintain  its  outstanding 
record  of  effective  law  enforcement. 

Intelligence  Analysis:  The  staff  will  continue  to  work  to  develop  increasiiigly  sophislicated 
approaches  to  organizing  existing  data  and  gathering  new  data  from  the  widesi  possible 
range  of  sources.  The  staff  expects  to  respond  to  36,000  investor  complaints  and  inquiries 
and  to  open  1,400  Matters  Under  Inquiry. 

Investigations:  Additional  staff  will  allow  the  Commission  to  continue  to  maintain  a  strong 
enforcement  presence.  Increased  resources  will  be  available  to  meet  anticipated  needs  for 
investigations  of  broker-dealers,  investment  companies  and  investment  advisers,  and  to  staff 
complex  investigations.  The  staff  will  open  an  estimated  380  investigations,  a  4%  increase 
over  1994. 

Proceedings:  Additional  staffing  is  essential  to  allow  the  staff  to  litigate  the  steady  volume 
of  contested  administrative  and  civil  proceedings  resulting  from  the  Commission's  demands 
for  sterner  sanctions,  including  demands  for  meaningful  civil  penalties  pursuant  to  the 
Securities  Enforcement  Remedies  and  Penny  Stock  Reform  Act  of  1990.  The  staff  will 
institute  an  estimated  230  administrative  proceedings  and  will  open  approximately  190  civil 
proceedings,  2%  and  3%  increases,  respectively,  over  1994. 

International  Affairs:  The  staff  will  continue  to  foster  expansion  of  cooperative  enforcement 
efforts  between  securities  authorities  around  the  world.  The  staff  will  process  approximately 
365  foreign  requests  for  legal  assistance  and  approximately  310  SEC  requests  for  foreign 
assistance,  14%    and  15%  increases,  respectively,  over  1994. 
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Prevention  and  Suppression  of  Fraud 

Mission 

The  primary  mission  of  the  SEC  is  enforcement  of  the  federal  securities  laws.  These  laws 
regulate,  among  other  things,  initial  offerings  of  securities,  periodic  reporting  by  companies 
with  registered  securities,  mergers  and  acquisitions,  securities  trading,  and  the  activities  of 
regulated  entities  such  as  exchanges,  broker-dealers,  transfer  agents,  investment  companies, 
and  investment  advisers.  The  Commission  prosecutes  violations  of  these  laws  through  the 
Prevention  and  Suppression  of  Fraud  program  which  is  administered  by  the  Division  of 
Enforcement,  the  regional  offices,  the  Office  of  International  Affairs,  and  the  Office  of  the 
Secretary.  1/ 

The  program's  principal  legislative  mandates  are  the  Securities  Act  of  1933,  the  Securities 
Exchange  Act  of  1934,  the  Investment  Company  Act  of  1940,  and  the  Investment  Advisers 
Act  of  1940.  Each  law  contains  explicit  authority  for  the  agency  to  conduct  investigations 
and  prosecute  violations  of  the  securities  laws  by  bringing  enforcement  actions  in  a  federal 
court  or  instituting  administrative  proceedings  before  the  Commission.  As  amended  by  the 
Securities  Enforcement  Remedies  and  Penny  Stock  Reform  Act  of  1990  (Remedies  Act), 
those  statutes  also  empower  the  Commission  to  seek  civil  monetary  penalties  for  all 
violations. 

The  program  accomplishes  its  mission  through  the  following  activities: 

Intelligence  Analysis:  The  initial  phase  of  enforcement  work  requires  the  evaluation  of 
information  from  diverse  sources  that  may  indicate  past  or  imminent  violations  of  the  federal 
securities  laws.  For  example,  special  surveillance  units  at  the  exchanges  and  at  the  SEC 
monitor  market  trading  and  make  inquiries  into  unusual  trading  patterns.  Periodic  and 
cause  examinations  of  regulated  entities  and  review  of  issuer  filings  also  are  important 
sources  of  information  concerning  possible  violations.  Furthermore,  the  staff  obtains 
invaluable  leads  from  members  of  the  public;  approximately  18%  of  the  investigations  each 
year  have  resulted,  at  least  in  part,  from  investor  complaints.  In  order  to  determine  whether 
an  investigation  should  be  initiated,  the  staff  may  open  a  Matter  Under  Inquiry  (MUI)  and 
spend  up  to  80  hours  collecting  and  analyzing  information  before  making  a  final  decision 
to  open  an  investigation. 

Investigations:  Once  the  staff  determines  that  a  matter  warrants  further  inquiry,  an 
investigation  is  opened  to  determine  whether  a  violation  has  occurred  and  whether 
enforcement  action  is  appropriate.  If  witnesses  and  others  are  willing  to  provide  information 
voluntarily,  an  investigation  may  be  conducted  on  an  informal  basis.  The  Commission  also 
may  order  a  formal  investigation  to  compel  testimony  or  the  production  of  documents. 
Investigations  vary  considerably  in  scope  and  complexity.  Often,  investigations  involve 
untangling  novel  and  complex  schemes,  sifting  through  thousands  of  documents,  and 
questioning  a  substantial  number  of  witnesses  to  determine  what  occurred,  whether  it 
violated  the  law,  and  who  is  legally  responsible  for  the  violation. 


V  Fraud  functions  and  associated  staff  from  the  Office  of  Filings,  Information  and  Consumer  Service  were 
transferred  to  the  Office  of  the  Secretar>'  in  January  1994. 
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Proceedings:  After  completing  an  investigation,  the  staff  organizes  the  evidence  and 
deterrhines  whether  to  recommend  that  the  Commission  institute  an  enforcement  proceeding. 
The  Commission  may  choose  to  (1)  commence  an  injunctive  action  isi  a  U.S.  dis>.rici  coun, 
(2)  institute  an  administrative  proceeding,  and/or  (3)  refer  the  matter  to  the  Depaitment  of 
Justice  for  criminal  prosecution.  An  injunctive  action  is  undertaken  to  obtain  a  court  order 
prohibiting  the  defendant  from  committing  any  further  violations  of  the  iav/.  The 
Commission  may,  among  other  things,  obtain  an  order  requiring  the  defendant  to  disgorge 
any  money  obtained  from  the  defendant's  wrongdoing  and  to  establish  a  fund  to  return  the 
disgorged  money  to  injured  investors.  The  Commission  may  seek  an  order  freezing  assets 
or  appointing  a  receiver  or  trustee  to  conserve  funds  in  which  investors  may  have  an 
interest.  The  Commission  is  authorized  to  seek  civil  penalties  in  insider  trading  cases  up 
to  three  times  the  profit  gained  or  loss  avoided  as  a  result  of  a  violation.  In  addition,  the 
Commission  now  is  empowered  to  seek  civil  penalties  in  federal  court  foi  any  other 
violation  of  the  securities  laws  that  occurred  after  the  Remedies  Act  was  adopted.  In 
egregious  cases  involving  firaud,  the  Commission  may  obtain  an  order  barring  a  person  from 
serving  as  a  corporate  officer  or  director. 

As  a  result  of  the  Remedies  Act,  the  Commission  now  has  the  power  to  institute 
admmistrative  proceedings  against  any  person  for  any  violation  of  the  securities  laws.  At 
the  conclusion  of  the  proceeding,  the  Commission  may  order  the  person  to  cease  and  desist 
from  any  ongoing  violations.  The  Commission  also  may  prohibit  any  future  violations  and 
require  that  the  respondent  abide  by  certain  procedures  designed  to  prevent  future  violations. 
The  Commission  may  order  the  respondent  to  account  for  and  disgorge  any  money  obtained 
from  the  wrongdoing. 

In  administrative  proceedings  against  regulated  entities  and  their  associated  persons,  the 
Commission  has  the  authority  to  enter  an  order  which,  among  other  things,  bars  an 
individual  from  the  securities  industry  permanently  or  for  a  liinited  period  of  time  or 
revokes  a  firm's  registration.  The  Commission  also  may  require  a  firm  to  abide  by 
specified  procedures  to  prevent  future  violations  of  the  law.  In  addition  to  these  more 
traditional  sanctions,  the  Remedies  Act  authorizes  the  Commission  to  impose  fines  and 
disgorgements  upon  regulated  entities  and  associated  persons  in  its  administrative 
proceedings. 

Finally,  to  address  specific  types  of  securities  law  violations,  the  Commission  may  institute 
administrative  proceedings  to  (1)  suspend  or  refuse  to  permit  a  securities  offering  firom 
becoming  effective,  (2)  revoke  or  suspend  the  ongoing  registration  of  securities,  (3)  order 
issuers  and  associated  persons  to  comply  with  reporting  and  other  requirements,  and  (4) 
suspend  or  revoke  privileges  of  accountants,  attorneys,  and  other  professionals  to  practice 
before  the  Commission. 

International  Affairs:  The  Office  of  International  Affairs  has  primary  responsibility  for  (1) 
negotiating  and  implementing  information-sharing  agreements,  (2)  coordinating  and 
providing  enforcement  and  regulatory  assistance  to  the  SEC's  foreign  counterparts,  (3) 
obtaiiiing  assistance  from  foreign  counterparts,  (4)  developing  legislative  and  other  initiatives 
to  facilitate  international  cooperation,  (5)  coordinating  the  SEC's  technical  assistance 
program  for  training  and  advice  to  countries  with  developing  securities  markets,  and  (6) 
presenting  the  SEC's  views  on  enforcement  matters  for  integration  in  the  work  of 
international  securities  organizations.     In  addition,  the  staff  cooperates  with  other  U.S. 
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government  agencies  and  departments  and  international  groups  on  resolving  trade  and 
enforcement  issues  that  relate  to  securities  regulation.  The  staff  provides  special  assistance 
in  international  litigation  matters  in  connection  with  such  activities  as  effecting  service  of 
process  abroad,  gathering  foreign-based  evidence  through  international  conventions,  freezing 
assets  located  abroad,  and  enforcing  judgments  in  foreign  courts  and  against  foreign  parties. 
The  staff  also  negotiates  bilateral  information-sharing  understandings  and  agreements  with 
foreign  governmental  authorities  to  facilitate  obtaining  evidence  located  abroad  for  use  in 
the  Commission's  investigations  and  litigation.  Through  these  formal  arrangements  and  the 
informal  means  developed  for  gaining  assistance  in  countries  where  formal  arrangements  are 
not  yet  in  place,  the  SEC  is  working  to  minimize  the  extent  to  which  international  borders 
can  be  used  to  escape  detection  and  prosecution. 

The  staff  also  acts  as  consultants  to  the  Commission's  other  divisions  and  offices  in  matters 
of  ongoing  international  programs  and  initiatives.  This  includes  ensuring  that  the 
Commission's  enforcement  objectives  are  considered  and  integrated  into  proposals  being 
prepared  by  other  offices  and  divisions,  and  otherwise  assisting  in  and  facilitating  the 
Commission's  initiatives  relating  to  the  international  securities  markets. 

Program  Environment 

During  the  last  decade,  the  securities  industry  experienced  tremendous  change  and  growth 
in  virtually  every  area  under  the  Commission's  jurisdiction.  Market  volume  increased;  the 
trend  towards  global  securities  markets  accelerated;  and  the  financial  services  industry  grew 
in  size  and  diversity.  The  savings  and  loan  industry  experienced  staggering  losses.  There 
was  a  sharp  increase  and  then  a  rapid  decline  in  the  number  of  corporate  restructurings 
through  mergers  and  takeovers.  The  total  value  of  underwritten  U.S.  public  offerings 
exceeded  $1  trillion  in  calendar  year  1993. 

The  fast-paced  and  dramatic  market  events  during  the  past  decade  have  created  fertile 
opportunities  for  fraud  and  abuse.  The  enforcement  program  must  keep  pace  with  market 
events  to  ensure  that  the  Commission  continues  to  maintain  its  outstanding  record  of 
effective  law  enforcement.  As  more  activity  overseas  affects  domestic  capital  markets,  the 
number  of  cases  that  require  gathering  evidence  overseas  continues  to  increase.  The 
message  must  be  clear  that  violations  of  the  U.S.  federal  securities  laws  will  not  escape 
detection  whether  they  originate  in  the  United  States  or  abroad.  Investor  confidence  and 
participation  in  the  marketplace  will  be  jeopardized  if  investors  do  not  perceive  that  law 
enforcement  resources  are  adequate  to  respond  to  violations  of  the  federal  securities  laws. 
U.S.  Attorneys'  offices,  state  agencies  and  self-regulatory  organizations  (SROs)  from  around 
the  country  continue  to  seek  Commission  assistance  for  securities  related  criminal 
investigations  and  prosecutions. 

In  recent  years,  the  Commission  has  made  the  judgment  that  a  more  effective  law 
enforcement  program  requires  a  greater  emphasis  on  obtaining  stronger  sanctions  in  its 
cases.  A  court  order  prohibiting  future  violations  may  be  effective  in  certain  cases. 
However,  in  most  cases  such  a  court  order  alone  may  not  fully  serve  the  purposes  of 
specific  and  general  deterrence  or  remedy  the  harm  done.  Defendants  also  must  be  required 
to  surrender  the  proceeds  from  wrongdoing,  and,  where  appropriate  to  safeguard  the  public 
interest,  securities  professionals  must  be  required  to  leave  the  securities  industry  for  a  period 
of  time. 
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Since  October  15,  1990,  the  effective  date  of  the  Remedies  Act,  the  Commission  has  been 
able  to  seek  substantial  monetary  penalties  in  civil  cases  involving  any  conduct  that  violates 
the  securities  laws.  The  Commission  believes  that  the  insistence  on  stronger  sanctions  has 
enhanced  significantly  the  deterrent  value  of  its  law  enforcement  efforts.  The  Commission 
has  collected  more  than  $136  million  in  Remedies  Act  penalties.  In  all,  over  $1.3  billion 
in  disgorgement  and  penalties  has  been  collected  since  1987.  Money  collected  goes 
primarily  to  defrauded  investors  or  the  U.  S.  Treasury— not  the  SEC. 

The  impact  of  the  Commission's  more  aggressive  approach  on  the  day-to-day  operation  of 
this  program  has  been  significant.  Since  the  Commission  has  increased  the  stakes  in  its 
cases,  more  defendants  are  choosing  to  litigate  against  the  Commission.  A  growing  number 
of  defendants  are  demanding  jury  trials  in  cases  seeking  penalties,  and  such  trials  involve 
a  substantial  investment  of  resources.  Even  to  the  extent  that  a  defendant  wishes  to  avoid 
litigation,  negotiations  over  the  appropriate  relief  tend  to  be  more  difficult  and  protracted. 
In  addition  to  the  increased  emphasis  on  tougher  sanctions  and  monetary  relief,  the 
Commission  also  invests  substantial  resources  in  pursuing  emergency  orders,  such  as  asset 
freezes,  to  ensure  that  all  a\ailable  assets  are  preserved  for  disgorgement  and  penalties 
pending  a  final  adjudication  by  a  court. 

The  growing  internationalization  of  the  securities  markets  is  increasingly  affecting  the  United 
States.  While  this  internationalization  creates  new  opportunities  for  investment  and  capital 
formation,  it  also  means  that,  in  order  to  maintain  the  integrity  of  their  domestic  markets, 
securities  regulators  must  (1)  work  together  to  learn  about  each  others'  markets  and 
regulatory  structures,  (2)  facilitate  cross-border  offerings  and  other  activities  while 
maintaining  their  ability  to  protect  investors,  and  (3)  cooperate  in  enforcement  matters.  The 
Commission  has  made  a  concerted  effort  to  develop  formal  and  informal  relationships  with 
foreign  regulators,  both  bilaterally  and  multilaterally,  that  will  promote  international 
cooperation  and  consultation  on  these  and  other  critical  securities  issues. 

1993  Program  Evaluation 

Intelligence  Analysis:  The  staff  responded  to  34,713  complaints  and  inquiries.  The  staff 
screened  complaints  concerning  potential  violations  of  the  federal  securities  laws  for 
enforcement  leads.  Other  major  sources  of  leads  included  referrals  from  other  divisions, 
SROs,  and  news  reports.    The  staff  opened  1,387  MUIs,  a  16%  increase  over  1992. 

Investigations:  Increasingly  complex  transactions  and  protracted  negotiations  with 
defendants  over  appropriate  relief  prior  to  the  filing  of  an  enforcement  action  extended  the 
average  life  of  an  investigation.  While  the  average  investigation  lasted  two  years  in  1987, 
the  average  age  of  current  cases  is  two  years  and  eleven  months.  The  staff  pursued  1,270 
investigations  throughout  the  year.  Approximately  65%  of  the  open  investigations  involved 
potential  firaud.  Some  of  the  specific  subject  areas  of  open  investigations  included,  among 
others,  insider  trading  (21%),  broker-dealer  violations  (21%),  market  manipulation  (18%), 
and  accounting  problems  (17%).  The  staff  opened  377  investigations,  a  13%  increase  over 
1992. 
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Proceedings:  The  Commission  filed  civil  actions  and  instituted  administrative  proceedings 
in  cases  involving  a  range  of  misconduct  including,  among  other  things,  registration 
violations  and  financial  fraud,  violations  involving  regulated  entities,  and  insider  trading. 
The  staff  instituted  228  administrative  proceedings  and  188  civil  actions. 

Cases  alleging  insider  trading  violations  included  SEC  v.  Lee  A.  Haddad.  et  al..  in  which 
the  Commission  alleged  that  a  former  Morgan  Stanley  &  Co.  financial  analyst  provided  tips 
regarding  information  obtained  in  the  course  of  his  employment.  In  addition  to  other  relief 
obtained  in  this  case,  the  civil  penalties  that  were  imposed  upon  Jeffrey  Brooks  Securities, 
Inc.,  a  broker-dealer  firm  and  two  of  its  associated  persons,  represented  the  first  application 
of  the  provisions  of  the  Insider  Trading  and  Securities  Fraud  Enforcement  Act  of  1990 
(ITSFEA).  ITSFEA  authorized  the  imposition  of  financial  penalties  upon  persons  who 
control  others  who  commit  insider  trading  violations  when  the  controlling  person  fails  to 
take  reasonable  steps  to  prevent  the  violations. 

Among  the  cases  in  which  the  Commission  sought  emergency  relief  was  SEC  v.  Premium 
Sales  Corp.  and  Kenneth  Thennen.  The  Commission  alleged  that  Premium  Sales  raised 
approximately  $515  million  through  the  sale  of  limited  partnerships,  based  on 
misrepresentations  concerning  the  profitability  of  such  investments.  However,  only  about 
$89  million  was  accounted  for  at  the  time  the  suit  was  filed.  The  staff  has  thus  far  obtained 
a  temporary  restraining  order  against  Premium  Sales  and  Thennen,  and  orders  freezing 
assets,  appointing  a  receiver  and  prohibiting  the  destruction  of  records. 

The  Commission  obtained  emergency  relief  in  SEC  v.  Daniel  O.  Teyibo  in  the  form  of  a 
temporary  restraining  order  and  orders  preliminarily  enjoining  and  freezing  the  assets  of 
Daniel  Teyibo  and  JFM  Government  Securities,  Inc.,  based  on  an  alleged  "free  riding" 
scheme  in  which  they  accepted  profits  on  successful  trades  and  reneged  on  losses  from 
unprofitable  trades.  The  scheme  involved  trades  with  about  27  brokerage  firms  and 
approximately  $1  billion  in  U.S.  Treasury  securities. 

In  SEC  V.  Towers  Financial  Corporation,  et  al.  the  Commission  alleged  that  the  defendants 
engaged  in  a  fraudulent  unregistered  offering  of  over  $215  million  of  Towers  promissory 
notes.  The  offering  also  was  alleged  to  be  in  violation  of  an  injunction  entered  against  the 
same  defendants  in  1988. 

Prosecution  of  cases  with  international  implications  requires  substantial  commitment  of 
resources.  An  example  of  this  is  SEC  v.  Antar.  In  mid-1992,  the  Commission  located 
Eddie  Antar,  who  was  living  in  Israel  using  a  false  name  and  passport,  by  tracing  the 
proceeds  of  a  fraud  through  a  complex  chain  of  banking  transactions  in  several  countries. 
Following  Antar's  waiver  of  extradition  from  Israel  and  return  to  the  United  States  in 
January  1993,  he  was  criminally  convicted  under  a  17-count  indictment  that  included  charges 
of  securities  fraud  and  mail  fraud.  In  the  Commission's  civil  action,  the  court  entered  an 
order  requiring  disgorgement  in  an  amount  that  now  exceeds  $84  million,  with  interest 
continuing  to  run.  In  addition,  the  Commission,  in  some  cases  in  conjunction  with  the 
trustee/receiver  appointed  in  the  civil  action  and  the  U.S.  Attorney,  succeeded  in  freezing 
more  than  $60  million  in  Antar's  accounts  in  several  countries,  and  obtained  the  return  of 
assets  from  Canada  and  France. 
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A  civil  action,  SEC  v.  C.  Stephen  Bolen.  et  al..  was  filed  against  fcur  former  officers  of 
Financial  News  Network  Inc.  (FNN),  alleging  a  scheme  to  inflate  FNN's  reported  revenues 
through  the  manipulation  of  revenues  from  two  related  companies,  United  Press 
International,  Inc.,  and  Institutional  Research  Network,  Inc.  In  connection  with  the  scheme, 
false  and  misleading  statements  were  made  to  FNN's  auditors,  and  the  company's  books  and 
records  were  falsified. 

In  SEC  V.  Bilzerian.  the  Commission  obtained  a  judgment  ordering  Paul  A.  Bilzerian,  a 
private  investor  and  convicted  felon,  to  disgorge  $33  million  representing  the  profits  from 
unlawful  acquisitions  of  the  securities  of  two  companies.  Bilzerian  failed  to  file  timely  and 
accurate  beneficial  ownership  reports  and  made  false  statements  in  filings  with  the 
Commission  regarding  the  source  of  the  funds  used  for  the  acquisitions. 

The  Commission  devoted  substantial  resources  to  investigations  and  actions  involving 
regulated  entities.  A  default  judgment  was  entered  in  SEC  v.  Power  Securities  Corporation 
against  the  Denver-based  penny  stock  broker,  requiring  the  disgorgement  of  $25  million 
representing  profits  from  ft-audulent  securities  transactions.  The  Commission  also  took 
action  against  several  U.S.  subsidiaries  of  foreign  securities  firms.,  including  SEC  v.  Nikkc 
Securities  Co.  International  Inc..  which  involved  the  firm's  concealment  of  an  $18  million 
loss  by  its  foreign  exchange  trader. 

The  Commission  also  filed  significant  actions  involving  failures  by  senior  management  to 
supervise  the  activities  of  persons  associated  with  their  brokerage  firms.  These  cases 
included  (1)  In  the  Matter  of  John  H.  Gutfreund.  arising  from  the  failure  to  supep/ise  the 
head  of  the  government  securities  trading  desk  at  Salomon  Brothers  Inc.,  (2)  In  the  Matter 
of  Paine  Webber  Incorporated,  arising  from  the  firm's  failure  lo  supervise  registered 
representatives  at  five  of  its  branch  offices,  and  (3)  two  related  cases.  In  the  Matter  of 
Frederick  Joseph  and  In  the  Matter  of  Edwin  Kantor.  arising  fiom  the  responQeii*iS'  failure 
to  supervise  Michael  Milken  while  he  was  associated  with  Drexel  Burnham  Lambert 
Incorpiorated. 

International  Affairs:  The  Commission  finalized  comprehensive  agreements  on  cooperation 
with  the  Commissione  Nazionale  per  le  Societa'  e  La  Bcrsa  of  Italy  and  with  the 
Superintendencia  de  Valores  y  Seguros  of  Chile.  The  staff  continued  its  efforts  to  negotiate 
new  agreements,  expand  the  scope  and  operation  of  agreements  already  in  place,  and 
develop  new  relationships  with  securities  authorities  and  other  relevant  regulatory  bodies 
around  the  world.  The  breadth  and  quantity  of  information  sharing  between  the  Commission 
and  foreign  authorities  grew  substantially  during  the  year  and  led  lo  notable  successes  for 
the  Commission's  enforcement  program  as  exemplified  in  SEC  v.  Antar.  The  staff 
processed  307  foreign  requests  for  SEC  legal  assistance  and  220  SEC  requests  for  foreign 
legal  assistance,  increases  of  20%  and  10%,  respectively,  over  1992. 

The  Commission  joined  other  members  of  the  Council  of  Seci  rities  Regulators  of  the 
Americas  (COSRA)  in  reaching  a  precedent  setting  agreement  on  principles  critical  to  the 
regulation  of  secondary  markets  and  international  cooperation  in  the  supervision  of 
investment  advisers  in  the  Americas  and  Caribbean.  These  principles  mandated  the 
establishment  and  maintenance  of  enhanced  transparency  in  transaction  reporting,  audit 
trails,  clearance  and  settlement,  and  cross-border  surveillance  of  investment  advisers. 
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The  Commission  also  continued  its  involvement  in  the  work  of  the  International 
Organization  of  Securities  Commissions  (IOSCO),  particularly  on  lOSCO's  Technical 
Committee.  The  staff  played  a  key  role  in  the  development  of  IOSCO  reports  on,  among 
other  things:  (1)  efforts  to  protect  small  investors  from  transnational  retail  securities  and 
futures  fraud  through  the  use  of  "boiler  rooms;"  (2)  efforts  to  find  common  ground  among 
IOSCO  members  on  the  issue  of  transparency;  (3)  accounting  and  auditing  issues  and  non- 
financial  disclosure;  and  (4)  mechanisms  to  enhance  open  and  timely  communication 
between  market  authorities  of  related  cash  and  derivative  markets  during  periods  of  market 
disruption. 

The  staff  also  continued  its  work  with  other  U.S.  government  departments  and  agencies,  and 
international  groups  regarding:  (1)  bilateral  and  multilateral  trade  and  investment  issues, 
including  the  financial  services  component  of  the  Uruguay  Round  of  the  General  Agreement 
on  Tariff  and  Trade  (GATT)  and  the  North  American  Free  Trade  Agreement  (NAFTA),  as 
well  as  proposed  Tokyo  Stock  Exchange  rules  on  derivative  trading;  (2)  enforcement  issues 
relating  to  money  laundering  and  the  Foreign  Corrupt  Practices  Act  and  other  practices 
that  may  affect  foreign  investment,  in  conjunction  with  the  Organization  for  Economic 
Cooperation  and  Development;  and  (3)  issues  relating  to  under-regulated,  offshore  entities 
and  the  goal  of  creating  a  compendium  of  regulators'  experiences  in  enforcing  judgments 
and  provisional  measures  abroad,  as  part  of  the  work  of  the  International  Affairs  staff  with 
the  Wilton  Park  Group  in  the  United  Kingdom. 

1994  Appropriation 

Intelligence  Analysis:  The  staff  will  continue  to  seek  out  and  analyze  potential  leads  from 
the  widest  possible  range  of  sources.  However,  investigations  and  proceedings  may  divert 
the  staff  from  intelligence  analysis.  The  staff  expects  to  process  36,(X)0  investor  complaints 
and  inquiries  and  to  open  approximately  1,350  MUIs. 

Investigations:  As  a  result  of  the  1 1  staff  year  reduction  in  this  activity,  the  staff  anticipates 
opening  367  investigations,  a  3%  reduction  from  1993.  The  staff  will  continue  to 
investigate  a  broad  spectrum  of  illegal  activity  that  may  involve,  for  example,  activities  by 
major  broker-dealers,  trading  in  government  securities,  and  municipal  bond  underwritings. 
As  the  size  and  importance  to  the  economy  of  investment  companies  and  investment  advisers 
continues  to  increase,  the  staff  anticipates  an  increase  in  investigations  in  this  area. 
Although  the  staff  will  continue  to  deploy  its  resources  in  traditional  program  areas,  it  will 
maintain  the  flexibility  to  target  specific  areas  to  respond  to  developments  in  the  securities 
markets.  As  part  of  an  ongoing  review  of  the  current  case  inventory,  there  will  be  an 
increase  in  the  number  of  investigations  closed. 

Proceedings:  Due  to  a  three  staff  year  reduction,  an  estimated  225  administrative 
proceedings  and  185  civil  proceedings  will  be  instituted,  1%  and  2%  reductions, 
respectively,  from  1993.  The  Commission's  continued  emphasis  on  ensuring  that  it  obtains 
substantial  relief  in  its  cases,  as  well  as  its  use  of  the  authority  to  obtain  penalties,  will 
likely  prolong  the  duration  of  settlement  discussions.  Due  to  the  demands  of  pursuing  cases 
to  conclusion,  it  is  anticipated  that  there  will  be  a  slight  increase  in  the  number  of  pending 
civil  litigation  cases  at  year  end. 
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In  December  1993,  the  Division  of  Enforcement  assumed  responsibility  for  prosecuting  Rule 
2(e)  actions  against  accountants.  Previously,  this  responsibility  had  been  with  the  Office 
of  the  General  Counsel.  The  Commission  expects  that  consolidating  the  investigation  and 
litigation  of  these  cases  within  the  fraud  program  will  result  in  greater  operational 
efficiencies. 

International  Affairs:  In  October  1993,  responsibility  for  the  coordination  and  planning  of 
the  SEC's  technical  assistance  program  for  emerging  market  countries  was  consolidated  in 
the  Office  of  International  Affairs.  Formerly,  this  responsibility  was  shared  with  the  Office 
of  the  General  Counsel  and  the  Office  of  Economic  Analysis.  The  coasolidation  of  this 
function  will  enable  the  Commission  to  administer  more  efficiently  its  international  techiiical 
assistance  program.  As  a  result  of  the  consolidation  of  the  SEC's  technical  afisistance 
program  and  the  continued  expansion  of  international  enforcement  and  regulatory  work,  staff 
years  will  increase  from  12  to  18.  It  is  anticipated  that  the  staffs  vorkload  will  increase 
substantially  in  making  and  processing  requests  for  assistance,  negotiating  international 
agreements,  participating  in  international  organizations,  and  coordinating  with  other  offices 
and  divisions  on  regulatory  matters  and  the  development  of  new  initiatives  affecting 
international  participation  in  the  U.S.  securities  markets.  The  staff  will  process 
approximately  320  foreign  requests  for  legal  assistance  and  approximately  270  SEC  rfiquests 
for  foreign  legal  assistance,  4%  and  23%  increases,  respectively,  over  1993,  Morjcver, 
the  staff  will  continue  to  consult  with,  and  provide  technical  iis>istance  to,  othe'-  U.S. 
Government  agencies  regarding  trade-related  issues  relevant  to  the  regulation  of  U.S. 
securities  markets. 

1995  Program  Request 

Intelligence  Analysis:  The  staff  will  continue  to  work  to  develop  increasingly  sophisticated 
approaches  to  organizing  existing  data  and  gathering  new  data  from  the  widest  possible 
range  of  sources.  Important  leads  will  be  developed  on  a  timely  basis.  The  staff  expects 
to  respond  to  36,000  investor  complaints  and  inquiries  and  to  open  1,400  MUIs. 

Investigations:  Additional  staff  will  allow  the  Commission  to  continue  to  maintain  a  strong 
enforcement  presence.  To  maximize  the  deterrent  value  of  the  program,  the  staff  will 
investigate  a  broad  range  of  potential  misconduct  in  all  segments  of  the  market.  Increased 
resources  will  be  available  to  meet  anticipated  needs  for  investig.Uioris  of  broker-deaiers, 
investment  companies  and  investment  advisers,  to  staff  complex  investigations,  and  to 
enhance  the  Commission's  assistance  provided  to  U.S.  Attorney's  offices,  state  agencies, 
and  SROs  around  the  country.  The  staff  will  be  available  to  pursue  cases  that  Tcqunc  time- 
consuming  and  resource  intensive  gathering  of  evidence  abroad,  particularly  when  evidence 
is  sought  ft-om  countries  that  have  not  entered  into  information-sharing  agreements  v/ith  the 
Commission.  The  staff  also  will  be  available  to  assist  foreign  regulators  searching  in  the 
United  States  for  evidence  of  misconduct  that  affects  their  interests.  Significant 
improvements  to  the  Commission's  case  tracking  system  will  be  undertaken  in  order  to 
provide  needed  research  and  reporting  capabilities.  The  staff  will  open  an  estimated  380 
investigations,  an  increase  of  4%  over  1994. 

Proceedings:  Additional  staffing  is  essential  to  allow  the  staff  to  litigate  the  steady  volume 
of  contested  administrative  and  civil  proceedings  resulting  from  the  Commission  s  demands 
for  sterner  sanctions,  including  demands  for  meaningful  civil  penalties  pursuant  to  the 
Remedies  Act.    The  Commission  will  maintain  its  ability  to  commit  staff  to  protracted 
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litigation,  an  essential  element  in  maintaining  a  credible  law  enforcement  program,  and  to 
seek  emergency  relief  to  freeze  assets  or  to  halt  ongoing  market  manipulations.  Cases 
involving  emergency  relief  are  extremely  resource  intensive  and,  in  the  overwhelming 
majority  of  cases,  after  the  emergency  relief  is  obtained,  significant  additional  resources  are 
required  to  pursue  the  matter  to  a  successful  conclusion. 

Staffing  will  be  available  to  deal  with  cases  that  require  protracted  settlement  negotiations 
or  plans  for  the  distribution  of  disgorgement  to  injured  investors.  The  staff  will  institute  an 
estimated  230  administrative  proceedings,  a  2%  increase  over  1994.  Additionally,  the  stfff 
will  open  aporoximately  190  civil  proceedings,  a  3%  increase  ever  1994. 

International  Affairs:  The  staff  will  continue  to  foster  expansion  of  cooperative  enforcement 
efforts  between  securities  authorities  around  the  world.  The  staff  also  will  work  to  maintain 
and  expand  the  Commission's  work  with  international  organizations,  such  as  IOSCO  and 
COSRA,  and  U.S.  agencies  addressing  issues  that  impact  U.S.  securities  maikets,  including 
participation  in  multilateral  negotiations,  and  implementation  of  the  GATT  and  NAFTA 
accords.  The  staff  also  will  coordinate  and  expand  the  SEC's  technical  assiiiance  progi>m 
for  training  and  advice  in  countries  with  developing  securities  markets.  The  staff  will 
process  approximately  365  foreign  requests  for  legal  assistance  and  approximately  310  SEC 
requests  for  foreign  assistance,  14%    and  15%  increases,  respectively,  over  1994. 
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Prevention  and  Suppression  of  Fraud 

It  is  difficult  to  draw  conclusions  and  make  comparisons  concerning  the  fraud  program 
using  workload  data.  The  amount  of  resources  necessary  to  conduct  an  investigation  or  an 
enforcement  action  varies  based  on  many  factors,  including  the  complexity  of  the  facts,  the 
underlying  legal  issues,  the  number  of  mvestors  and  defendants  involved,  the  degree  of 
cooperation  provided  by  the  subjects  of  the  investigation,  and  the  willingness  of  defendants 
and  respondents  to  enter  into  settlements  that  avoid  protracted  litigation.  These  factors 
affect  Uie  ratio  of  resources  expended  to  the  benefits  that  may  be  obtained  in  a  particular 
case.  It  is  important  to  note  that  the  principal  benefit  of  the  fraud  program — the 
deterence  of  violative  conduct- -cannot  be  quantified  because  there  is  no  reliable  basis 
for  estimating  the  amount  of  violative  conduct  and  the  harm  to  investors  that  might  have 
occurred  but  for  the  Commission's  enforcement  program. 


Activity 

Intelligence  Analysis 

Investors  Complaints  and  Inquiries 

MUIs  Opened 

Staff  Years  180  175  182 

Investigations 

Pending  at  Begiiming  of  Year 

Opened 

Closed 

Pending  at  End  of  Year 

Staff  Years  460  449  465 

Proceedings 
Administrative: 

Pending  at  Beginning  of  Year 

Opened 

Uosed 

Pending  at  End  of  Year 


Workload  Data 

1993 
Actual 

1994 
Estimate 

1995 
Estimate 

34,713 
1,387 

36,000 
1,350 

36,000 
1,400 

1,270 

1,415 

1,415 

377 

367 

380 

(232) 

(367) 

(380) 

1,415 

1,415 

1,415 

35 

47 

47 

228 

225 

230 

(216) 

(225) 

(230) 

47 

47 

47 
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Activity  ^T.^  pi^^  .^.^^ 
^  Actual  Estunate  Estimate 

Proceedings  (continued) 

Qvil  Utigation: 

^ding  at  Beginning  of  Year  4O1                 455                ^ 

cT  /  1^                 185                 19C 

PeXa,E„dofYear  'Ig)             <>«»)             (>^) 


Staff  Years  jog 

International  Affairs 

Foreign  Requests  for  SEC  Legal  Assistance  307 

SEC  Requests  for  Foreign  Legal  Assistance  220 

Staff  Years  12                  jg                  j^ 

Total  Staff  Years  848                335               g^. 


193  199 


320  365 

270  310 


1993 
Actual 

1994 
Estimate 

1995 
Estimate 

169 

18 

183 

370 

168 
20 

190 
378 

183 
20 

200 
403 

$24,215 

9.125 
$33,340 

$26,174 

16.094 

$42,268 

$28,898 

16.316 

$45,214 
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Supervision  and  Regulation  of  Securities  Markets 

Executive  Summary 

Organization 

Market  Regulation 

Filings,  Information  &  Consumer  Services 

Regional  Offices 

Total  Staff  Years 

Cost:       Salaries  and  Benefits  ($000) 

Non-Personnel  Expenses  ($000) 
Total  Program  Cost  ($000) 

The  program  establishes  and  maintains  trading  standards  conducive  to  fair,  orderly,  and 
efficient  markets.  The  SEC  relies  on  and  encourages  securities  industry  regulation  through 
self-regulatory  organizations  (SROs),  subject  to  Commission  oversight.  Primary  objectives 
of  the  program  are  to  monitor  market  behavior  and  to  minimize  the  potential  for  excessive 
financial  exposure  and  market  manipulation.  In  1995,  the  staff  will  continue  implementing 
the  Market  Reform  Act  of  1990,  the  Securities  Enforcement  Remedies  and  Penny  Stock 
Reform  Act  of  1990,  and  recommendations  contained  in  the  Market  2000  study. 

Market  Oversight:  The  staff  will  conduct  approximately  45  SRO  program  inspections,  485 
SRO  member  oversight  examinations,  and  245  broker-dealer  cause  examinations,  increases 
of  13%,  3%,  and  7%  over  1994.  The  staff  will  conduct  examinations  of  special  problems 
such  as  sales  practices  of  municipal  securities  dealers  and  problems  inherent  in  the  new 
product  and  debt  markets.  The  staff  will  give  greater  attention  to  analyzing  and  evaluating 
the  diverse  financial  information  received  by  the  risk  assessment  program.  In  order  to 
monitor  market  stability,  the  staff  will  inspect  firms  of  sufficient  size  to  address  concerns 
regarding  systemic  risk  and  customer  exposure. 

Rulemaking  and  Interpretation:  The  staff  continue  to  review  SRO  actions  to  implement  the 
recommendations  of  the  Market  2000  study  and  initiate  new  SEC  rulemaking,  if  necessary. 
The  staff  will  review  approximately  440  SRO  rule  proposals  and  prepare  130  analyses  and 
reports,  increases  of  5%  and  4%  over  1994.  The  staff  also  will  complete  implementation 
of  certain  recommendations  of  the  staffs  municipal  securities  report  to  Congress  and 
participate  in  several  projects  related  to  regulation  of  derivative  products.  In  addition,  the 
staff  will  continue  its  comprehensive  review  of  anti-manipulation  regulation. 

National  Market  and  Clearance  Systems:  The  staff  will  continue  to  address  automation  and 
national  market  system  issues  identified  in  the  Market  2000  study.  The  staff  also  will 
review  approximately  50  rules  and  system  plan  amendments,  an  11%  increase  over  1994. 

Registration:  Staffing  will  remain  at  the  1994  level.  The  staff  will  receive  and  process 
approximately  9,1(X)  amendments  to  broker-dealer  filings  and  8,000  financial  reports, 
increases  of  7%  each  over  1994.  The  staff  will  implement,  in  cooperation  with  the  NASD, 
the  states  and  SROs,  a  redesigned  CRD  system  with  significantly  increased  capability. 
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Supervision  and  Regulation  of  Securities  Markets 

Mission 

The  Securities  Exchange  Act  of  1934  (1934  Act)  provides  the  principal  statutory  mandate 
and  authority  for  the  Commission's  securities  markets  activities.  The  program's  mission  is 
to  establish  and  maintain  trading  standards  conducive  to  fair,  orderly,  and  efficient  markets, 
primarily  through  the  supervision  and  regulation  of  the  major  market 
participants— exchanges,  national  securities  associations,  brokers  and  dealers,  transfer  agents, 
and  securities  information  processors.  As  envisioned  by  the  1934  Act,  the  Commission 
relies  on  and  encourages  regulation  of  the  securities  industry  through  self-regulatf^ry 
organizations  (SROs)  as  the  primary  method  of  ensuring  fair  dealing  and  investor  protection. 
These  organizations  currently  consist  of  8  active  registered  exchanges,  the  National 
Association  of  Securities  Dealers  (NASD),  16  registered  clearing  agencies,  the  Municipal 
Securities  Rulemaking  Board,  and  the  Securities  Investor  Protection  Corporation.  The  SEC 
supervises  all  SRO  operations  and  acts  directly  when  required. 

The  program  has  significant  responsibility  for  implementing  the  Market  Reform  Act  of  1990 
and  the  Securities  Enforcement  Remedies  and  Penny  Stock  Reform  Act  of  1990  (Remedies 
Act).  The  Market  Reform  Act  mandates,  in  general,  that  the  SEC  monitor  securities 
markets,  including  the  trading  activities  of  large  traders,  to  address  the  causes  and  effects 
of  extreme  price  movements  and  assess  the  risks  to  broker-dealers  of  the  financial  activities 
of  certain  of  their  affiliates.  Under  the  Remedies  Act,  the  program  is  required  to  propose 
rules  directed  at  more  effective  regulation  of  the  penny  stock  market. 

Market  Oversight:  The  principal  goals  are  to  ensure  that  broker-dealers  and  transfer  agents 
comply  with  operational,  financial,  sales,  and  trading  practices  standards  and  that  the  SROs 
maintain  effective  programs  to  oversee  their  members'  compliance.  Market  oversight 
involves  (1)  maintaining  close  contact  with  the  SROs  and  other  regulators  worldwide;  (2) 
conducting  on-site  inspections  of  SRO  compliance,  market  surveillance,  and  clearance 
programs;  and  (3)  completing  cause  and  oversight  examination-S  of  SRO  members  and 
inspections  of  transfer  agents.  The  staff  also  designs  and  implements  strategies  to  monitor 
market  activities  and  reviews  SRO  disciplinary  actions  and  other  proceedings. 

Rulemaking  and  Interpretation:  The  staff  reviews  SRO  proposed  rule  changes  for 
consistency  with  the  1934  Act.  When  standards  established  by  the  SROs  cannot  respond 
appropriately  to  regulatory  needs  or  changing  market  conditions,  the  Commission  adopts 
new  regulations  and  modifies  or  eliminates  existing  rules  governing  registration,  sales  and 
trading  practices,  and  financial  responsibility  of  market  participants.  The  staff  also 
processes  requests  from  securities  professionals  and  issuers  for  no-action  or  exemptive  relief 
and  provides  interpretive  advice  with  respect  to  applicable  statutes  and  rules. 

National  Market  and  Clearance  Systems:  The  staff  provides  guidance  and  reviews  securities 
industry  proposals  to  link  the  securities  trading  markets  and  their  clearance  and  settlement 
facilities  into  national  systems,  as  envisioned  by  the  1934  Act.  The  program  also  facilitates 
linkage  of  these  systems  with  foreign  markets  and  clearing  organizations. 

Registration:  The  staff  examines  registration  applications  and  amendments  as  well  as  other 
filings  of  brokers,  dealers,  and  transfer  agents.    Also,  pertinent  data  are  extracted  from  all 
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filings  to  update  agency  databases  for  use  by  federal,  state,  and  local  government  authorities, 
as  well  as  by  SROs,  SEC  staff,  and  the  public. 

Program  Environment 

In  the  past  decade,  there  has  been  rapid  growth  in  the  size  and  diversity  of  the  financial 
services  industry,  the  development  of  global  trading  markets  for  securities,  the  level  of  risk 
undertaken  by  broker-dealers,  and  the  pace  of  technological  innovation  in  dl  primary  phases 
of  market  operations.  New  trading  technologies  and  new  financial  products,  including 
derivative  products,  have  contributed  greatly  to  the  unprecedented  changes  and  innovations 
in  the  nation's  equity  markets.  For  example,  exchange  trading  was  initiated  for  options 
contracts  on  a  variety  of  debt  instruments,  market  indexes,  and  foreign  currencies. 
Transactions  in  over-the-counter  derivatives  have  proliferated.  At  the  same  time,  automated 
systems  have  become  increasingly  central  to  all  major  operations,  particularly  in  trading  and 
transaction  clearance  processes.  It  is  essential  that  the  program  staff  evaluate  the  technology 
used  in  these  markets.  Moreover,  these  trends  have  reached  abroad,  so  that  cross-border 
diversification  and  the  technological  advances  that  have  made  increased  international  trading 
volumes  feasible  have  required  SEC  staff  to  develop  a  much  broader  understanding  of 
foreign  markets  and  regulatory  systems,  and  much  higher  levels  of  coordination  with  foreign 
regulatory  authorities. 

Overall,  market  activity  and  complexity  increased  sharply  during  the  past  ten  years.  For 
example,  between  1982  and  1992,  annual  exchange  share  volume  increased  192%  from  22.5 
billion  to  65.7  billion,  and  over-the-counter  share  volume  in  securities  quoted  on  the 
NASD's  automated  quotations  system  increased  over  five-fold,  from  8.4  billion  to  48.5 
billion.  Moreover,  the  trend  toward  global  securities  markets  accelerated  during  the  same 
period.  The  value  of  foreign  trading  in  U.S.  stocks  grew  from  $80  billion  annually  to 
approximately  $448  billion,  a  460%  increase,  and  U.S.  trading  in  foreign  stocks  expanded 
from  $16  billion  to  approximately  $332  billion,  a  1,975%  increase. 

In  calendar  year  1992,  a  total  of  8,201  broker-dealer  firms  were  registered  with  SEC. 
These  firms  had  approximately  34,000  branch  offices  and  427,000  registered  representatives. 
The  scope  of  the  agency's  regulatory  concerns  also  has  broadened  because  many  financial 
institutions,  such  as  banks  and  thrift  institutions,  recently  have  expanded  the  range  of  their 
securities  activities. 

The  Market  Reform  and  Remedies  Acts  have  imposed  further  staffing  requirements.  These 
Acts  represent  some  of  the  most  significant  changes  to  the  federal  securities  laws  in  decades. 
For  example,  the  Market  Reform  Act  authorizes  the  SEC,  among  other  new  powers,  to 
undertake  two  significant  initiatives:  (1)  the  large  trader  reporting  and  monitoring  system 
to  obtain  timely  information  and  assess  the  market  impacts  of  large  trader  activities  and  (2) 
the  risk  assessment  system  to  evaluate  the  risks  to  broker-dealers  resulting  firom  the  financial 
activities  of  certain  of  their  affiliates.  In  addition,  provisions  of  the  Remedies  Act  require 
the  SEC  to:  (1)  establish  rules  for  barring  disciplined  persons  from  participating  in  penny 
stock  distributions,  (2)  specify  additional  disclosure  requirements  or  exemptions  relating  to 
transactions  in  penny  stocks,  (3)  establish  criteria  concerning  coverage  of  the  category  of 
penny  stocks,  (4)  generally  prevent  fraud  and  manipulation  in  penny  stock  transactions, 
and  (5)  facilitate  and  oversee  the  establishment  of  SRO-operated  automated  quotations 
systems  for  penny  stocks. 
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1993  Program  Evaluation 

Market  Oversight:  The  staff  conducted  40  inspections  of  SRO  programs,  3  67%  increase 
over  1992.  This  increase  was  attributable  primarily  to  the  development  and  implementaiion 
of  a  program  to  regularly  review  the  automated  SRO  trading  systems  These  inspections 
(1)  included  on-site  reviews  of  the  SROs'  implementation  of  guidelines  concerning  audits 
of  their  automated  systems  and  (2)  focused  on  market  surveillance  procedures,  internal 
controls,  arbitration,  and  customer  protection  programs.  The  staff  conducted  424  SRO 
member  oversight  examinations  and  257  broker-dealer  cause  examinations,  representing 
increases  of  2%  and  95%,  respectively,  over  1992.  The  increase  in  cause  examinations  is 
attributable  to  a  special  program  that,  with  the  coordination  of  the  regions  and  headquarters 
inspection  staffs,  examined  numerous  penny  stock  dealers  for  implementation  of  the  new 
penny  stock  trading  rules.  The  staff  also  conducted  170  transfer  agent  inspections,  including 
15  federally  regulated  banks,  19%  less  than  in  1992.  This  decline  was  attributable  to  the 
initiation  and  completion  of  several  special  examinations  conducted  in  1992  to  assess  a 
particular  problem  relating  to  agents'  certificate  destruction  practices.  The  staff  also 
evaluated  broker-dealer  compliance  with  the  new  penny  stock  regulations  and  firms' 
practices  for  hiring  new  sales  personnel  with  previous  disciplinary  problems. 

The  staff  continued  to  address  actively  the  requirements  of  the  Market  Reform  and  Remedies 
Acts.  In  particular,  the  staff  implemented  the  risk  assessment  prograrp  which  concerns 
financial  activities  of  certain  broker-dealer  affiliates.  The  staff  also  conducted  regular  and 
specially-targeted  examinations  of  broker-dealers  to  oversee  compliance  with  the  reporting 
and  recordkeeping  requirements.  These  examinations  will  provide  information  to  evaluate 
the  effectiveness  of  broker-dealer  systems  and  rules  adopted  by  the  Commission. 

Rulemaking  and  Interpretation:  The  staff  reviewed  41 1  SRO  proposed  rule  changes,  nearly 
the  same  as  in  1992.  Of  these,  315  (77%)  were  reviewed  within  the  90-day  statutory 
period.    Significant  SRO  rule  changes  approved  by  the  Commission  included: 

•  proposals  by  the  New  York  Stock  Exchange  (NYSE)  which  allow  its  members  to 
clear  large  block  transactions  as  a  "cross"  transaction  and  authorize  the  NYSE  to 
require  its  members  to  report,  for  surveillance  purposes,  certain  transactions  effected 
in  NYSE-listed  securities;  and 

proposals  by  the  Midwest  Stock  Exchange  (recently  renamed  the  Chicago  Stock 
Exchange)  to  restructure  the  exchange's  Board  of  Governors  and  the  duties  of  tlie 
exchange's  senior  officers. 

The  staff  developed  40  SEC  rule  proposals  and  interpretive  releases  concerning  regulalion 
of  securities  professionals  and  the  markets,  a  5%  increase  ft-om  1992.  The  staff  devoted 
greater  effort  to  completing  initial  rulemaking  to  implement  the  Market  Reform  and 
Remedies  Acts.  The  staff  also  responded  to  870  requests  for  written  interpretive  advice  and 
exemptive  relief,  an  11%  increase  over  1992. 

The  staff  evaluated  the  regulatory  structures  adopted  in  1992  for  the  risk  assessment,  large 
trader,  and  penny  stock  monitoring  systems.  The  staff  also  analyzed  issues  presented  by 
the  proliferation  of  new  securities  products  and  trading  strategies,  such  as  program  trading, 
and  complied  with  the  congressional  reporting  provisions  of  the  Market  Reform  and  the 
Remedies  Acts.    The  staff  conducted  a  comprehensive  study  of  the  municipal  securities 
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market,  resulting  in  a  report  to  Congress  recommending  significant  changes  to  the  market. 
The  staff  also  worked  with  Congressional  staff  to  ensure  passage  of  the  Government 
Securities  Act  Amendments  of  1993. 

National  Market  and  Clearance  Systems:  The  staff  acted  on  45  SRO  rule  and  system  plan 
amendments  concerning  the  national  systems,  5%  more  than  in  1992.  Among  other  actions, 
the  Commission: 

•  proposed  Rule  15c6-l  which  would  shorten  the  routine  securities  settlement  cycle 
among  broker-dealers  from  five  to  three  business  days  for  trades  involving,  among 
other  things,  corporate  securities; 

•  approved  proposed  exchange  and  NASD  rule  changes  that  would  require  member 
firms  to  use  the  facilities  of  a  registered  securities  depository  for  the  book-entry 
settlement  of  all  transactions  in  depository-eligible  securities  with  another  financid 
intermediary  or  with  an  institutional  customer; 

•  withdrew  an  outstanding  proposal  to  require  a  consolidated  limit  order  book;  and 

•  published  a  release  proposing  a  n<le  and  rule  amendment  to  require  enhanced 
disclosure  of  payment  for  order  flow  practices  on  customer  confirms,  annual 
statements,  and  new  account  forms. 

The  staff  encouraged  further  expansion  and  upgrading  of  the  national  systems'  intermarket 
and  international  linkages  for  securities  and  derivative  product  trading  and  clearance.  The 
staff  also  continued  to  participate  actively  in  the  work  of  the  Market  Transactions  Advisory 
Committee  (MTAC)  and  the  National  Conference  of  Commissioners  on  Uniform  State  Laws 
to  modernize  the  laws  on  clearance  and  settlement.  In  addition,  the  staff  completed  its 
research  for  the  Market  2000  study  and  began  preparation  of  the  final  report. 

Registration:  The  SEC  began  processing  broker-dealer  forms  on  the  Central  Registration 
Depository  (CRD)  system  in  January  1993.  Existing  SEC  computer  databases  and 
processing  systems  were  modified  to  integrate  broker-dealer  registration  information  received 
electronically  from  the  NASD.  However,  the  SEC  had  problems  interfacing  with  the 
NASD's  system,  and  the  staff  worked  with  the  NASD  to  resolve  the  interfacing  problems. 
Additionally,  approximately  3,000  non-NASD  member  broker-dealers  were  required  to  file 
a  completed  amendment  to  initialize  the  NASD's  CRD  system.  On  average,  two  filings 
from  each  of  these  broker-dealers  were  required  to  complete  a  record.  As  a  result,  the  staff 
processed  14,658  amendments,  84%  more  than  in  1992.  The  staff  also  reviewed  1,387 
broker-dealer  registration  applications,  a  21%  increase  over  1992.  Also,  the  staff  began 
work  on  an  initiative  to  redesign  and  modernize  the  CRD  system. 

1994  Appropriation 

Market  Oversight:  The  staff  will  examine  5  of  the  20  largest  NYSE  firms  as  measured  by 
either  the  number  of  customer  accounts  or  capital  and  conduct  approximately  40  SRO 
program  inspections.  The  staff  also  will  focus  on  special  cause  projects  as  a  result  of  the 
rapid  changes  in  the  securities  industry.  Emphasis  will  be  placed  on  the  regulatory  and 
automation  capabilities  of  the  SROs.  Inspections  also  will  focus  on  sales  practice  abuses 
with  the  identification  of  registered  representatives  with  a  history  of  complaints,  arbitration 
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awards,  and  disciplinary  actions.  The  staff  will  conduct  approximately  470  SRO  member 
oversight  examinations,  11%  more  than  in  1993.  In  addition,  the  staff  will  returr  to  a 
normal  cycle  of  cause  examinations  and  conduct  approximately  230  broker-dealer  cause 
examinations,  a  decline  of  11%  over  1993.  ITie  staff  also  will  develop  oversight 
enhancements  for  the  risk  assessment  and  large  trader  programs. 

Rulemaking  and  Interpretation:  The  staff  will  undertake  rulemaking  and  review  SRO  actions 
to  implement  recommendations  of  the  Market  2000  study.  The  staif  wdl  process 
approximately  420  SRO  rule  changes,  an  increase  of  2%  over  1993.  The  staff  also  will 
develop  40  SEC  rule  proposals  and  interpretive  releases  developed.  Tfjese  levels  of 
rulemdcing  and  review  will  ensure  that  many  of  the  new  initiatives  to  improve  domestic  and 
transnational  operations  and  investor  protection  controls,  or  to  eliminate  market  inefficiencies 
or  any  unnecessary  requirements,  are  processed  in  a  timely  manner.  The  staff  will  initiate 
a  project  to  review  anti-manipulation  regulation.  The  staff  also  will  review  comments  on 
the  initial  rulemaking  for  the  large  trader  reporting  and  surveillance  program  and  repropose 
the  initial  rules  and  forms  in  light  of  those  comments. 

National  Market  and  Clearance  Systems:  The  staff  issued  its  Market  2fK)0  study  on  January 
27,  1994.  The  study  made  recommendations  to  improve  the  markets  in  four  co'eas: 
transparency  (disclosure  of  market  information),  fair  treatment  oi  customers,  fair 
competition,  and  open  market  access.  The  specific  recommendations  include  four 
Commission  rulemakings  and  over  20  proposals  for  SRO  action  thai  vill  necessitate  the 
staffs  review.  The  staff  will  begin  to  implement  the  automation  and  national  m3rket  system 
recommendations  of  the  Market  2000  study.  The  stiff  also  will  address  recommendations 
of  the  MTAC.  The  staff  will  review  approximately  45  SRC  rules  and  system  plan 
amendments  concerning  the  national  systems,  the  same  as  in  1993.  The  staff  also  will 
prepare  35  analyses  and  reports  and  respond  to  80  pieces  of  congressional,  goverrtr.ental, 
industry  and  public  correspondence,  increases  of  17%  and  14%  over  1*193. 

Registration:  Slight  delays  are  anticipated  in  updating  the  SEC's  database  of  broker-dealer 
filing  information  as  a  result  of  interfacing  problems  between  the  SEC  &nd  NASD  systems. 
The  staff  will  process  approximately  7,500  financial  reports,  10%  more  than  in  1993.  In 
addition,  the  staff  will  continue  to  work  with  the  NASD  on  an  initiaiive  to  redesign  the  CRD 
system.  Depending  on  the  timing  of  the  rule  adoption,  the  staff  may  begin  to  receive  the 
initial  20,000  filings  under  the  large  trader  program. 

1995  Program  Request 

Fundamental  changes  in  the  securities  markets,  such  as  the  proliferation  of  new  securities 
products  and  the  technological  revolutions  in  trading  systems  and  clearance  and  settlement 
mechanisms  for  equities,  debt  and  derivatives,  will  have  a  direct  impact  on  the  program's 
direction  and  staffing  needs.  Also,  in  the  next  few  years  the  staff  will  need  to  focus  en  the 
increasing  regulatory  problems  of  the  markets  for  government,  municipal,  and  other  debt 
securities.  Significant  resources  will  continue  to  bf-  needed  to  focus  on  SEC  and  SRO 
programs  to  implement  the  Market  Reform  and  Rem.edies  Acts  and  to  prepare  the  required 
progress  reports  to  Congress.  Attention  will  be  focused  on  broker-dealer  sales  practices  and 
possible  regulatory  responses.  Further,  the  program's  future  staffing  needs  must  be  viewed 
from  the  perspective  of  the  dual  role  of  the  agency— that  of  supervisor  of  the  SROs  and 
direct  regulator. 
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Market  Oversight:  The  staff  will  conduct  approximately  45  SRO  program  inspections  and 
485  SRO  member  oversight  examinations,  increases  of  13%  and  3%  over  1994.  Particular 
attention  will  be  given  to  SROs  responsible  for  options  sales  practices  and  the  NASD's 
branch  office  examination  program.  The  staff  also  will  develop  appropriate  examination  and 
inspection  guidelines  for  the  surveillance  of  new  products,  including  trading  strategies  and 
sales  practice  issues.  The  staff  will  conduct  examinations  of  special  problems,  such  as  sales 
practices  of  municipal  securities  dealers  and  problems  inherent  in  the  new  product  and  debt 
markets.  The  staff  also  will  enhance  special  projects  such  as  conducting  examinations  of 
certain  practices  of  large  broker-dealers,  government  securities,  and  municipal  firms.  The 
staff  will  conduct  approximately  245  broker-dealer  cause  examinations,  a  7%  increase  over 
1994,  focusing  on  issues  such  as  employment  of  persons  subject  to  a  statutory  bar.  The 
staff  will  give  greater  attention  to  analyzing  and  evaluating  the  diverse  financial  information 
received  by  the  risk  assessment  program.  The  staff  also  will  conduct  regular  inspections 
of  firms  of  sufficient  size  to  present  concerns  regarding  systemic  risk  and  customer  exposure 
in  order  to  monitor  the  stability  of  the  market. 

Rulemaking  and  Interpretation:  The  staff  will  continue  to  review  SRO  actions  implementing 
the  recommendations  of  the  Market  2000  study  and  initiate  new  SEC  rulemaking,  if 
necessary.  The  staff  will  review  approximately  440  SRO  rule  proposals  and  prepare  130 
analyses  and  reports,  increases  of  5%  and  4%  over  1994.  The  staff  will  continue  its 
comprehensive  review  of  anti-manipulation  regulation.  Concerted  attention  will  be  given 
to  studying  and  analyzing  new  products  and  derivatives  and  developing  appropriate 
regulatory  responses  to  protect  investors  and  the  markets.  The  staff  also  will  thoroughly 
analyze  the  government  and  debt  markets  and  develop  appropriate  regulatory  responses,  and 
complete  implementation  of  certain  recommendations  made  in  the  staffs  1993  report  to 
Congress  on  municipal  securities. 

National  Market  and  Clearance  Systems:  The  staff  will  continue  to  address  automation  and 
national  market  system  issues  identified  in  the  Market  2000  study,  including  order 
processing  systems  of  major  broker-dealers  and  proprietary  trading  systems.  The  staff  will 
review  approximately  50  rules  and  system  plan  amendments,  an  increase  of  1 1  %  over  1994. 
The  staff  also  will  review  and  approve  new  automation  system  plans  in  a  timely  manner. 
In  addition,  the  staff  will  develop  35  rules  and  interpretive  releases,  including  rules 
regarding  (1)  the  operation  of  international  exchanges  within  the  U.S.  and  (2)  the  speed  and 
efficiency  of  domestic  and  international  clearance  and  settlement. 

Registration:  Staffing  will  remain  at  the  1994  level.  The  staff  will  receive  and  process 
approximately  9,100  amendments  to  broker-dealer  filings  and  8,000  financial  reports, 
increases  of  7%  each  over  1994.  The  redesigned  CRD  system  will  be  operational  and 
broker-dealer  filings  will  be  made  electronically  to  the  system.  The  staff  will  implement, 
in  cooperation  with  the  NASD,  the  states,  and  SROs,  a  redesigned  system  with  significantly 
increased  capability. 
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Supervision  and  Regulation  of  Securities  Markets 

Workload  Data 


1993 

1994 

1995 

Activity 

Actual 

Estimate 

Eftimate 

Market  Oversight 

SRO  Program  Inspections 

40 

40 

45 

SRO  Member  Oversight  Examinations 

424 

470 

485 

Transfer  Agent  Inspections 

170 

170 

180 

Broker- Dealer  Cause  Examinations 

257 

230 

245 

Re-entry  Applications 

70 

70 

70 

Staff  Years 

257 

258 

273 

Rulemaking  and  Interpretation 

SRO  Proposed  Rule  Changes 

411 

420 

440 

SEC  Rule  Proposals  and 

40 

40 

40 

Interpretive  Releases 

Interpretive  and  Exemptive  Request 

870 

880 

900 

Correspondence 

Analyses  of  Registrations  Referred  by 

Corporation  Finance 

360 

375 

385 

Analyses  of  Proposed  Enforcement  Actions 

270 

280 

280 

Analyses  and  Reports 

130 

125 

130 

Staff  Years 


82 


84 


88 


National  Market  and  Qearance  Systems 
SRO  Rules  and  System  Plan  Amendments 
SEC  Rules  and  Interpretive  Releases 
Analyses  and  Reports 
Congressional,  Governmental,  Industry, 
and  Public  Correspondence 

Staff  Years 


45 

45 

50 

5 

5 

5 

30 

35 

35 

70 

80 

90 

13 

16 

17 
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Activity 

Registration 
Brokers  and  Dealers: 

Registration  implications  FUed 
and  Reviewed 

Amendments  Filed  1/ 

Financial  Reports  Filed 

Registrations  Withdrawn  or  Cancelled 
Transfer  Agents: 

Registration  Applications  Filed 
and  Reviewed 

Amendments  Filed 

Aimual  Reports  Filed 
Large  Trader  Reports  Filed 

Staff  Years 


1993 
Actual 


1,387 

14,658 
6,788 
1,227 

65 


1994 
Estimate 


1,400 

8,500 
7,500 
1,175 

70 


1995 
Estimate 


1,410 

9,100 
8,000 
1,300 

75 


190 

190 

210 

1,200 

1,200 

1,300 

0 

20,000 

21,000 

18 


20 


20 


Total  Staff  Years 


370 


378 


403 


1/  In  1993,  approximately  3,000  non-NASD  member  broker-dealers  were  required  to  file  a 
completed  amendment  to  initialize  with  the  NASD's  CRD  system.  On  average,  two  filings  from 
each  of  these  broker-dealers  were  required  to  complete  a  record  on  CRD  for  a  total  of  6,000 
amendments.  The  staff  also  processed  8,658  regular  amendments. 
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Investment  Management  Regulation 

Executive  Summary 


Organization 


1993 

1994 

1995 

Actual 

Estimate 

Estimate 

161 

162 

173 

19 

18 

18 

175 

228 

305 

16 

M 

J& 

371 

424 

512 

m 

371 

424 

612 

$24,219 

$30,891 

$44,215 

8.610 

10.930 

17.467 

$32,829 

$41,821 

$61,682 

Investment  Management 

Filings,  Information  &  Consumer  Services 

Regional  Offices 

Electronic  Filing 

Subtotal  -  Staff  Years 

Pending  lA  Legislation 

Total  StafT  Years 

Cost:       Salaries  and  Benefits  ($000) 

Non-Personnel  Expenses  ($000) 
Total  Program  Cost  ($000) 

The  Investment  Management  Regulation  program  strives  to  minimize  the  financial  risk  to 
investors  from  fraud,  mismanagement,  self-dealing,  and  misleading  or  incomplete  disclosure 
in  the  investment  company  and  investment  adviser  segments  of  the  financial  services 
industry,  without  imposing  unnecessary  costs  and  burdens  on  regulated  entities. 

Public  Utility:  There  will  be  an  eight  staff  year  increase  over  1994.  The  staff  will  process 
215  filings,  a  5%  increase  over  1994.  The  filings  will  include  more  financing  applications 
from  newly  exempt  wholesale  generators  and  foreign  utility  companies  under  tfie  Energy 
Policy  Act  of  1992.  The  staff  also  will  handle  2,7(K)  interpretive  and  no-action  letters  and 
380  notices  and  orders,  increases  of  4%  and  6%,  respectively,  over  1994. 

Inspections:  The  increase  of  80  staff  years  (50  in  the  investment  company  inspection 
activity  and  30  in  the  investment  adviser  inspection  activity)  over  1994  will  allow  a 
fundamental  improvement  in  the  inspection  program.  The  staff  will  conduct  comprehensive 
examinations  of  25  of  the  50  largest  investment  company  complexes  and  160  smaller  mutual 
fund  complexes.  Unlike  prior  years,  the  staff  will  conduct  comprehensive  insf>ections  of  all 
funds  in  the  complexes  examined.  Comprehensive  inspections  require  significantly  more 
staff  time  to  complete,  but  are  essential  to  the  Commission's  oversight  of  investment 
company  activities. 

The  number  of  investment  advisers  inspected  will  increase  13%  over  the  number  inspected 
in  1994  to  850.  The  staff  will  target  medium  and  small  investment  advisers,  many  of  whom 
have  never  been  inspected.  The  staff  also  will  inspect  8  of  the  approximately  300 
investment  advisers  that  are  registered  with  the  Commission  but  have  no  physical  presence 
in  the  United  States. 

In  addition,  legislation  currently  pending  in  Congress,  if  enacted,  would  add  nearly  200 
investment  adviser  examiners  to  the  program.  However,  the  agency  would  not  be  able  to 
hire  all  of  these  examiners  in  one  year.  Only  100  staff  years  would  be  added  to  this  activity 
during  1995.  Due  to  the  significant  effort  that  would  be  required  to  hire  and  train  the  new 
examiners,  the  full  effect  of  these  additional  resources  would  not  be  realized  until  1996, 
when  the  number  of  inspections  of  investment  advisers  will  increase  dramatically. 
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Investment  Management  Regulation 

Mission 

The  Investment  Management  Regulation  program  oversees  the  regulation  of  investment 
companies  and  investment  advisers  under  two  companion  statutes,  the  Investment  Company 
Act  of  1940  (1940  Act)  and  the  Investment  Adviser  Act  of  1940  (Advisers  Act),  and 
administers  the  Public  Holding  Company  Act  of  1935  (1935  Act).  The  program's  mission 
is  to  minimize  the  financial  risk  to  investors  from  fraud,  mismanagement,  self-dealing,  and 
misleading  or  incomplete  disclosure  in  the  investment  company  and  investment  adviser 
segments  of  the  financial  services  industry,  without  imposing  unnecessary  costs  and  burdens 
on  regulated  entities.  An  investment  company,  which  is  usually  managed  by  an  investment 
adviser,  invests  shareholder  capital  in  accordance  with  policies  described  in  its  prospectus. 
Investment  advisers  provide  advice  to  investors  for  a  fee  according  to  terms  described  in 
registration  material  filed  with  the  SEC.  The  program  is  adnunistered  by  the  Division  of 
Investment  Management;  the  regional  offices;  the  Office  of  Filings,  Information  and 
Consumer  Services;  and  the  Office  of  Information  Technology. 

The  program  accomplishes  its  mission  through  the  following  activities: 

Disclosure:  Disclosure  documents  filed  by  investment  companies  and  investment  advisers 
are  reviewed  for  compliance  with  the  1940  Act,  the  Advisers  Act,  the  Securities  Act  of 
1933,  and  the  Securities  Exchange  Act  of  1934  (1934  Act).  Investment  company  disclosure 
documents  include  registration  statements  and  annual  amendments,  proxy  statements, 
periodic  financial  reports,  and  semi-annual  reports  filed  on  Form  N-SAR.  The  review 
process  protects  investors  by  ensuring  that  an  entity's  policies  and  procedures  are  presented 
clearly  and  proposed  activities  are  consistent  with  the  law. 

Regulation:  Regulatory  activities  include  rulemaking,  responding  to  requests  for  exemption 
from  statutory  requirements,  and  providing  interpretive  advice  on  the  application  of  statutes 
and  rules.  These  activities  increase  investor  protection,  reduce  burdens  and  costs  to  the 
financial  services  industry,  and  facilitate  legitimate  activities  by  registrants. 

Public  Utility:  The  program  administers  the  1935  Act  which  requires  interstate  holding 
companies  to  register  with  the  SEC  if  they  have  subsidiaries  engaged  in  generating, 
transmitting,  or  distributing  electric  energy  or  are  engaged  in  the  retail  distribution  of  gas. 

Inspections:  Investment  companies  and  investment  advisers  are  inspected  to  evaluate 
compliance  with  statutory  provisions  and  to  assess  the  accuracy  of  representations  made  to 
investors,  particularly  those  made  in  registration  statements.  Periodic,  unannounced 
inspections  deter  abuses  and  minimize  the  risk  of  loss  to  investors.  When  appropriate,  a 
letter  identifying  deficiencies  and  requesting  corrective  action  is  sent  to  the  registrant.  In 
egregious  cases,  the  inspection  report  is  referred  to  the  Division  of  Enforcement  for  further 
consideration.  Resolving  problems  through  deficiency  letters  avoids  costly  private  litigation 
and  Commission  enforcement  action. 

Electronic  Filing:  The  Electronic  Data  Gathering,  Analysis,  and  Retrieval  (EDGAR)  system 
is  designed  to  increase  the  efficiency  and  fairness  of  the  securities  markets  for  the  benefit 
of  investors,  filers,  and  the  economy  by  accelerating  the  processing,  dissemination,  and 
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analysis  of  time-sensitive  corporate  information  filed  with  the  SEC.  EDGAR  automates  the 
receipt,  processing,  and  dissemination  of  documents  filed  with  the  SEC  and  proviJes 
comprehensive  automation  capabilities  for  the  disclosure  fimctions  of  the  agency. 

Program  Environment 

Investment  Company  Industry:  The  introduction  of  new  products  and  services  by  existing 
investment  company  sponsors  and  the  continued  entry  of  new  sponsors,  notably  banks  and 
other  depository  institutions,  resulted  in  the  creation  of  over  2,500  new  investment  company 
portfolios  during  1993,  bringing  the  total  at  the  end  of  1993  to  approximately  21,200 
portfolios.  The  assets  under  management  by  these  portfolios  total  approximately  $2.4 
trillion.  Investment  companies  currentiy  have  approximately  86  million  accounts.  Bank- 
sponsored  mutual  funds  are  now  the  fastest  growing  segment  of  the  industry,  accounting  for 
10.7%  of  total  assets  and  30%  of  new  sales. 

Over  the  past  few  years,  money  has  been  pouring  into  mutual  funds.  Net  purchases  of  bond 
and  equity  mutual  funds  totalled  approximately  $247  billion  in  fiscal  1993,  a  32%  increase 
over  1992.  Mutual  fund  assets~$1.9  trillion  at  the  end  of  fiscal  1993— have  grown  almost 
as  large  as  commercial-bank  deposits.  A  $387  billion  increase  in  assets  of  long-term  stock 
and  bond  funds  from  January  1991  through  September  1993  requires  that  the  SEC  devote 
an  increasing  portion  of  its  program  staff  to  oversee  this  burgeoning  segment  of  the 
industry.  Closer  oversight  of  bond  ftinds,  stock  funds,  and  international  funds  is  becoming 
urgent  as  the  industry  introduces  a  continuous  stream  of  innovative  new  products  whose 
performance  in  down  markets  or  in  other  stressful  situations  has  never  been  tested.  Specific 
areas  of  concern  include: 

•  Bond  Funds  -  Bond  funds  are  increasingly  using  derivative  instruments  to  hedge  risks 
as  well  as  to  enhance  returns.  Derivatives  in  a  bond  fund  (or  international  fund) 
portfolio  introduce  different  risk  and  return  characteristics.  These  holdings  are 
difficult  to  value  and  may  lack  liquidity  during  falling  markets. 

•  International  Funds  -  Continued  growth  in  the  number  and  variety  of  international 
funds  presents  numerous  disclosure  and  regulatory  concerns .  Internationa  funds  bear 
currency  risk  and  often  trade  in  illiquid  and  less-regulated  markets.  Additionally, 
these  funds  often  are  advised  directiy  or  indirecUy  by  foreign  advisers. 

•  Bank-Related  Funds  -  The  increasingly  complicated  organizational  structures  of  funds 
sponsored  by  banks  and  affiliated  entities  increase  the  complexity  of  mandatory 
disclosures  that  must  be  reviewed  by  the  examination  staff.  In  addition,  there  is  a 
growing  need  to  review  the  disclosures  and  selling  activities  of  bank-related  funds 
to  minimize  investor  confusion  about  whether  these  funds  are  insured  by  the  FDIC. 

•  Fund  Distribution  -  As  fund  sponsors  attempt  to  contain  the  cost  of  managing  and 
distributing  funds  and  as  many  non-traditional  entities  enter  the  investment  company 
industry,  new  organizational  structures  are  being  created  and  tested.  These  new 
structures  raise  disclosure,  regulatory,  and  oversight  issues  that  the  SEC  must 
consider  both  before  they  are  introduced  and  on  an  ongoing  basis  to  ensure  that 
investors  are  receiving  adequate  disclosure,  are  not  being  harmed  by  layered  or 
hidden  fees,  and  are  not  being  misled  by  abusive  sales  practices. 
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•  Pension  Plans  -  With  mutual  funds  becoming  the  repository  for  the  rapidly  expanding 
portion  of  retirement  savings  in  defined  contribution  pension  plans,  the  burden  of 
providing  a  measure  of  protection  to  these  retirement  savings  is  falling  on  SEC  staff. 

•  Insurance  Company  Variable  Products,  Unit  Investment  Trusts  (UTTs),  and  Business 
Development  Companies  (BDCs)  -  At  present  there  are  103  variable  product 
sponsors,  48  UTT  sponsors,  and  49  active  BDCs  which,  in  the  aggregate,  have  assets 
of  approximately  $253  billion.    Many  of  these  entities  have  never  been  inspected. 

Recent  inspections  have  revealed  the  growing  use  of  sophisticated  financial  engineering  in 
portfolio  management  of  mutual  funds.  Portfolio  managers  are  increasing  the  use  of 
derivative  instruments,  swaps,  and  other  new  financial  products.  Although  no  major 
problems  with  the  use  of  such  instruments  or  techniques  have  been  found  to  date  during 
limited  inspections  of  fUnds  in  the  100  largest  complexes,  there  is  concern  that  smaller 
complexes  also  may  be  using  the  same  instruments  and  techniques  without  having  the  same 
level  of  financial  sophistication,  internal  control,  or  operational  support.  A  significant 
problem  found  at  any  fund  complex  could  cause  investors  to  be  reluctant  to  participate  in 
the  nation's  capital  markets. 

In  May  1992,  the  Division  of  Investment  Management  completed  the  study.  Protecting 
Investors:  A  Half  Century  of  Investment  Company  Reform  protecting  Investors),  which 
made  numerous  recommendations  for  modernizing  investment  company  regulation.  The 
major  recommendations  that  could  be  implemented  without  new  legislation  have  been  the 
subject  of  rulemaking  or  administrative  action.  The  Division  is  preparing  legislative 
proposals  for  Commission  action  on  the  remaining  recommendations.  This  extremely 
complex  legislative  and  rulemaking  project  will  continue  through  1994  and  into  1995. 
Rulemaking  benefits  the  industry  and  investors  by  reducing  the  need  for  exemptive 
applications  thereby  permitting  registrants  to  undertaJce  activities  that  promote  efficiencies 
and  reduce  costs. 

Investment  Advisory  Industry:  The  investment  advisory  industry  continues  expanding 
rapidly  with  the  number  of  registered  investment  advisers  at  20,000.  At  the  end  of  1993, 
total  assets  under  management  were  approximately  $9.6  trillion,  an  increase  of  18.5%  over 
the  prior  year.  A  new  product,  currently  very  popular  with  investors,  is  the  wrap  fee 
arrangement.  For  a  single  annual  fee,  often  3%  of  assets  under  management,  a  client 
receives  investment  management  and  brokerage  services  and  ongoing  evaluation  of  the 
investment  manager  by  the  sponsor  of  the  wrap  fee  program.  This  product  raises  numerous 
disclosure,  regulatory,  and  oversight  issues  that  the  staff  is  considering. 

Public  Utility  Industry:  The  staff  oversees  the  activities  of  14  registered  and  157  exempt 
holding  companies,  with  total  assets  in  excess  of  $431  billion.  As  registered  holding 
companies  seek  to  diversify  their  activities  into  new  areas  such  as  demand  side  management, 
the  staff  must  balance  carefully  the  language  and  intent  of  the  1935  Act  against  the  proposals 
submitted  by  the  companies.  Demand  side  management  refers  to  efforts  by  utilities  to 
modify  customer  demand  for  electricity.  The  anticipated  result  of  those  efforts  is  that 
electric  utilities  need  less  generating  capacity  for  the  future  and,  therefore,  may  scale  back 
construction  plans  for  new  plants.  The  growing  emphasis  on  a  global  economy  has  resulted 
in  numerous  filings  by  public  utility  holding  companies,  both  exempt  and  registered,  seeking 
to  participate  in  the  privatization  efforts  of  foreign  governments.  The  Energy  Policy  Act 
of  1992  (Energy  Policy  Act)  amended  the  1935  Act  by  creating  two  new  classes  of  exempt 
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entities,  exempt  wholesale  generators  (EWGs)  and  foreign  utility  companies  (FUCOs). 
Although  the  acquisition  of  these  types  of  companies  no  longer  requires  SEC  approval, 
related  financings  and  guarantees  by  a  registered  holding  company  or  its  subsidiary  continue 
to  require  SEC  approval.  Furthermore,  registered  holding  companies  are  filing,  with 
increased  fi'equency,  applications  to  create  new  subsidiary  companies  (special  purpose 
corporations)  that  engage  in  various  businesses  incidental  to  the  utility  business.  These 
special  purpose  corporations  are  subject  to  agency  audits. 

Electronic  Filing:  The  SEC  annually  receives  and  processes  over  11  million  pages  of 
information  from  over  15,000  corporate  and  investment  company  filers.  Most  of  these 
documents  are  currently  received  by  the  agency  on  paper.  However,  the  EDGAR  system 
is  expected  to  automate  the  receipt  and  processing  of  the  majority  of  this  paper.  The 
EDGAR  pilot  closed  on  July  15,  1992,  when  the  pilot  filers  converted  to  the  operational 
EDGAR  system.  On  July  19,  1993,  the  second  group  of  issuers  commenced  mandatory 
filing  on  the  operational  system,  and  in  October  and  December  1993,  two  additional  groups 
began  mandatory  filing.  These  four  groups  will  constitute  a  significant  test  group  that,  as 
required  by  Section  35 A  of  the  1934  Act,  must  transmit  electronic  filing  successfiiUy  over 
a  six-month  period  before  additional  issuers  are  phased  onto  the  EDGAR  system. 

1993  Program  Evaluation 

Disclosure:  Total  investment  company  filings  received  (34,442)  increased  6%  over  1992 
and  the  staff  reviewed  10,700  of  the  filings,  a  56%  increase  over  1992.  The  percentage 
reviewed  increased  fi-om  21%  in  1992  to  31%.  Specifically,  3,501  registrations  for  new 
portfolios  were  received,  a  25%  increase  over  1992,  and  1,471  of  these  filings  were 
reviewed,  or  42%.  The  number  of  existing  portfolios  filing  on  post-effective  amendments 
increased  3%  to  22,742  and  the  staff  reviewed  21%  (4,881).  Investment  companies  filed 
1,100  annual  and  periodic  reports  and  half  were  partially  reviewed  by  the  staff.  The 
number  of  proxy  statements  filed  (1,099)  increased  22%  of  which  798,  or  73%,  were 
reviewed. 

Additionally,  the  staff  received  and  processed  the  following  investment  adviser  filings: 
3,063  applications  for  registration,  1 1 ,981  amendments,  and  12,746  annual  reports,  increases 
of  2%,  11%,  12%,  respectively,  over  1992.  The  number  of  withdrawals  and  cancellations 
of  registration  notices  decreased  52%  to  738. 

Regulation:  The  staff  closed  461  applications  for  exemptive  relief  and  responded  to  620 
requests  for  interpretive  and  no-action  letters  and  14,0(K)  telephone  inquiries,  increases  of 
15%,  1%,  and  40%,  respectively,  over  1992.  Prompt  closing  of  exemptive  applications 
allows  applicants  to  undertake  proposed  transactions  earlier,  thereby  benefiting  investors. 
In  addition,  timely  agency  response  to  requests  for  relief  promotes  compliance  with  the  law 
and  avoids  costly  enforcement  action  or  private  litigation.  The  staff  worked  on  150  special 
projects  concerning  issues  affecting  the  financial  services  industry,  a  21%  increase  over 
1992.  These  special  projects  included  drafting  and  commenting  on  legislation,  preparing 
testimony,  conducting  joint  inspections  with  foreign  regulators,  and  responding  to  requests 
from  other  SEC  and  federal  government  organizations  for  interpretive  advice  and  technical 
assistance. 

The  staff  continued  to  implement  the  recommendations  of  the  Protecting  Investors  study  by 
developing  rules  and  legislative  changes.    Ten  rule  proposals  were  issued  and  four  were 
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adopted,  both  increases  of  100%  over  1992.  Rulemaking  activities  included  modifications 
to  ftjnd  prospectuses  requiring  inclusion  of  the  name  of  the  portfolio  manager,  revisions  to 
the  per  share  table,  and  disclosures  regarding  fund  performance.  The  staff  also  continued 
to  design  a  specialized  registration  form  for  variable  life  insurance  products. 

Public  Utility:  The  number  of  applications  filed  by  registered  holding  companies  increased 
to  210,  an  11%  increase  over  1992.  The  total  number  of  unprocessed  filings  increased  to 
35,  of  which  2  were  complex  applications.  The  number  of  service  company  and  special 
purpose  corporation  inspections  increased  firom  3  to  7  and  included  inspections  of  special 
purpose  subsidiaries  set  up  to  permit  utilities  to  invest  in  foreign  entities.  The  staff 
substantially  completed  a  project  to  revise  and  streamline  the  regulations  adopted  under  the 
1935  Act.  Specifically,  the  staff  develoi>ed  proposals  to  amend  or  repeal  14  of  the  rules 
adopted  under  the  1935  Act. 

Inspections:  The  staff  examined  funds  within  the  100  largest  investment  company  complexes 
including  1,044  money  market  funds.  Inspection  resources  were  concentrated  on  examining 
these  entities  because  they  manage  a  very  large  percentage  of  fund  assets  and  a  significant 
problem  in  a  single  complex  could  cause  investors  to  be  reluctant  to  participate  in  the  U.S. 
capital  markets.  The  staff  conducted  limited  scope  inspections  of  156  smaller  investment 
company  complexes  and  funds  that  had  not  been  inspected  during  the  past  four  or  five  years 
as  well  as  complexes  and  funds  that  were  the  subject  of  customer  complaints  or  had  other 
indications  of  problems.  Portfolio  management  was  the  focus  of  inspections  with  particular 
emphasis  on  investments  in  stocks  of  issuers  with  small  capitalizations,  derivatives,  and 
securities  of  non-U. S.  issuers.  In  appropriate  circumstances,  the  staff  also  reviewed  and 
evaluated  "Chinese  wall"  procedures  employed  by  fund  managers  to  prevent  misuse  of  non- 
public information.  Review  of  such  procedures  significantly  increased  the  staff  time  needed 
to  complete  an  inspection. 

The  staff  inspected  a  total  of  711  investment  advisers,  a  16%  increase  over  1992,  consisting 
of  181  advisers  that  managed  assets  in  excess  of  $1  billion  and  530  advisers  with  smaller 
amounts  of  assets  under  management  but  that  had  higher  risk  profiles,  such  as  those  with 
custody  or  discretionary  management  authority.  Cause  inspections  were  conducted  of  68 
investment  advisers.  The  assets  under  management  by  advisers  inspected  totaled 
approximately  $1.7  trillion.  The  staff  also  inspected  on  a  joint  basis  with  foreign  securities 
regulators  several  advisers  among  the  300  non-resident  investment  advisers.  Deficiencies 
identified  increased  78%  to  5,523  from  3,104  in  1992  primarily  because  more  small  advisers 
were  inspected,  many  for  the  first  time. 

Electronic  Filing:  The  EDGAR  contract  cost  $10.3  million,  of  which  $2.1  million  was 
allocated  to  this  program.  A  new  release  of  the  EDGAR  Filer  Manual  described  recent 
system  changes  including  enhancements  to  allow  filers  to  submit  segments  of  filings  in 
advance  of  their  inclusion  in  a  filing.  On  July  19,  1993,  the  second  group  of  issuers  began 
filing  on  the  operational  system. 

1994  Appropriation 

Disclosure:  The  staff  will  receive  a  total  of  36,350  investment  company  filings,  a  6% 
increase  over  1993,  and  review  11,250,  a  5%  increase  over  1993.  The  percentage  of  total 
filings  reviewed  will  remain  at  31%,  the  same  as  in  1993.  Specifically,  new  investment 
company  portfolios  received  (3,700)  will  increase  6%,  new  portfolios  reviewed  by  the  staff 
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(1,550)  will  increase  5%,  and  the  percentage  reviewed  will  remain  at  42%.  Filings  by 
existing  portfolios  on  post-effective  amendments  (24,000)  will  increase  6%  over  1993,  the 
number  reviewed  by  the  staff  (5,125)  will  increase  5%,  and  the  percentage  reviewed  will 
remain  at  21%.  The  number  of  proxy  statements  filed  (1,1(X))  and  the  proxy  statements 
reviewed  (800)  will  remain  the  same.  The  number  of  annual  and  periodic  reports  filed 
(7,550)  and  the  number  partially  reviewed  by  the  staff  (3,775)  both  will  increase  6%  over 
1993. 

The  number  of  investment  adviser  filings  received  and  processed  will  increase  over  1993. 
Specifically,  the  staff  will  receive  and  process  3,200  applications  for  registration,  13,5()0 
amendments,  13,300  annual  reports,  and  2,200  withdrawals  and  cancellations  of 
registrations,  increases  of  4%,  13%,  4%,  and  198%,  respectively,  over  1993.  The  large 
increase  in  the  number  of  registrations  cancelled  will  be  due  primarily  to  an  effort  to  cancel 
registrations  of  investment  advisers  that  have  failed  to  keep  current  addresses  on  file  with 
the  SEC  and  cannot  otherwise  be  located. 

Regulation:  The  staff  will  process  620  interpretive  and  no-action  letters,  close  440 
exemptive  applications,  and  send  160  responses  to  shareholder  letters.  Also,  the  staff  will 
conduct  2  administrative  proceedings  and  recommend  final  action  on  17  rule  proposals, 
increases  of  100%  and  325%,  respectively,  over  1993.  Implementation  of  the 
recommendations  of  the  Protecting  Investors  study  will  continue  through  complex  rule  and 
legislative  proposals  developed  by  the  staff.  In  addition,  the  staff  is  devoting  resources  to 
study  the  use  of  derivative  securities  and  lending  of  securities  by  investment  companies  to 
determine  whether  any  additional  regulatory  or  disclosure  action  by  the  SEC  is  necessary. 
Finally,  the  staff  is  reviewing  prospectus  disclosures  with  the  goal  of  making  prospectuses 
more  readable  and  more  useable  for  investors. 

Public  Utility:  Rulemaking  in  the  area  of  public  utility  regulation  over  the  past  several 
years  has  eliminated  the  necessity  for  companies  to  file  applications  for  many  routine 
transactions.  The  complexity  of  the  staffs  work  has  increased,  however,  in  response  to 
changes  in  the  industry  and  the  amendments  to  the  1935  Act  under  the  Energy  Policy  Act. 
In  addition,  there  will  be  a  number  of  major  utility  acquisitions  and  mergers  in  1994.  The 
staff  will  process  205  filings,  a  5%  increase  over  1993,  with  at  least  six  to  eight  filings 
requiring  Commission  consideration.  The  number  of  audits  and  inspections  by  the  staff  will 
remain  at  seven. 

Inspections:  In  1994,  there  will  be  a  fundamental  shift  in  the  focus  of  the  investment 
company  and  investment  adviser  inspection  activities  affecting  the  targeting  of  inspections. 
During  the  last  three  years,  the  investment  company  inspection  staff  conducted  annual, 
limited  scope  inspections  of  some  funds  in  the  100  largest  fund  complexes  and  all  money 
market  funds.  Only  200  small  and  medium  fund  complexes  were  inspected.  As  a  result, 
at  least  360  small  and  medium  complexes  have  not  been  inspected  for  at  least  three  years 
and  many  new  complexes  have  never  been  inspected.  The  target  of  investment  company 
inspections  will  shif^  to  these  small  and  medium  fund  complexes  with  a  focus  on  portfolio 
management  and  distribution  and  marketing  activities.  Inspections  of  bank-related  fund 
complexes  will  focus  also  on  the  examination  of  sales  practices  employed  in  marketing  these 
funds  as  well  as  the  suitability  of  the  funds  for  bank  customers. 

The  investment  company  inspection  staff  will  increase  54  staff  years  over  1993  due  to  the 
reallocation  of  staff  from  the  regional  office  disclosure  activity  and  funding  for  new  staff. 
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The  staff  will  conduct  inspections  of  approximately  300  medium  and  small  fiind  complexes, 
including  approximately  225  money  market  portfolios  within  these  complexes.  The  total 
assets  of  investment  companies  inspected  will  be  about  $1 .6  trillion.  The  staff  generally  will 
inspect  funds  in  the  100  largest  fund  complexes  only  when  a  cause  inspection  is  necessary. 

New  staff  will  require  at  least  nine  to  twelve  months  of  training  before  they  become  fully 
qualified  examiners.  Because  most  training  takes  place  on-the-job  and  is  conducted  by 
senior  examiners,  the  average  time  needed  to  complete  a  routine  inspection  will  increase 
and  the  fiill  effect  of  the  additional  staff  years  in  the  activity  will  not  be  fully  realized  during 
1994.  As  a  result,  the  number  of  inspections  of  large  complexes  and  money  market  funds 
will  decline  during  1994. 

The  investment  adviser  inspection  staff  will  focus  on  higher  risk  medium  and  small  advisers 
that  provide  discretionary  management  services  to  clients.  The  shorter  amount  of  time 
normally  required  to  complete  inspections  of  smaller  advisers  will  be  largely  offset  by  the 
growth  in  the  number  of  registered  advisers  so  that  the  average  frequency  of  insp^ciion  will 
still  be  unacceptably  high— once  every  27  years.  Assets  under  management  of  inspected 
advisers  will  decrease  to  approximately  $500  billion  because  of  the  focus  on  smaller,  higher 
risk  investment  advisers.  Total  assets  under  management  by  investment  advisers  increased 
to  approximately  $9.6  trillion  at  the  beginning  of  1994  from  $8.1  trillion  at  the  beginning 
of  1993;  therefore,  the  percentage  of  total  assets  of  advisers  inspected  will  decrease  to  5%. 
However,  as  a  result  of  the  change  of  focus  of  this  inspection  activity,  deficiencies  identified 
will  increase  14%  to  6,300  from  5,523  in  1993. 

Electronic  Filing:  The  EDGAR  contract  will  cost  $8  million,  of  which  $1.6  million  will 
be  allocated  to  this  program.  In  October  and  December  1993,  two  additional  groups  of 
issuers  began  mandatory  filing  on  the  operational  system.  Thus,  the  significant  test  group 
was  completed,  and  the  required  six-month  test  period  was  initiated  in  January  1994.  No 
additional  filers  will  be  mandated  to  file  on  EDGAR  until  this  test  group  has  filed 
successfully  for  at  least  six  months.  Based  on  the  results  of  the  six-month  test,  the  schedule 
for  mandatory  phase-in  for  the  remaining  registrants  may  be  adjusted. 

1995  Program  Request 

Disclosure:  Staffing  will  remain  at  the  1994  level.  The  total  number  of  investment 
company  filings  received  will  increase  6%  over  1994  to  38,600,  and  the  total  number 
reviewed  will  increase  2%  to  11,475.  The  percentage  reviewed  will  decrease  only  slightly 
fi-om  31%  in  1994  to  30%.  Also,  the  staff  will  receive  and  process  3,300  investment 
adviser  applications,  14,000  amendments  fi-om  investment  advisers,  and  14,000  annual 
reports  of  investment  advisers,  increases  of  3%,  4%,  and  5%,  respectively,  over  1994. 

Regulation:  Staffing  will  remain  at  the  1994  level  and  the  workload  generally  will  remain 
the  same  as  in  1994  with  the  exception  of  rulemaking.  The  staff  will  issue  only  six  rule 
proposals  and  recommend  final  action  on  nine  because  rulemaking  associated  with  the 
Protecting  Investors  study  will  be  substantially  completed. 

Public  Utility:  There  will  be  an  eight  staff  year  increase  over  1994.  The  staff  will  process 
215  filings,  a  5%  increase  over  1994.  The  filings  will  include  more  financing  applications 
from  new  exempt  EWGs  and  FUCOs  under  the  Energy  Policy  Act.  The  staff  will  handle 
2,700  interpretive  and  no-action  letters  and  380  notices  and  orders,  increases  of  4%  and  6%, 
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respectively,  over  1994.  Also,  the  staff  will  inspect  11  service  companies  and  special 
purpose  corporations,  a  57%  increase  over  1994.  These  audits  and  inspections  will  include 
three  audits  of  EWGs  and  FUCOs. 

Inspections:  The  inspection  staff  will  increase  80  staff  years  over  1994  consisting  of  50 
staff  years  in  the  investment  company  inspection  activity  and  30  staff  years  in  the  investment 
adviser  inspection  activity.  With  increased  resources,  the  staff  will  be  able  to  enhance  the 
scope  of  inspections,  and  will  inspect  a  greater  number  of  entities  that  have  never  been 
inspected. 

In  a  departure  from  its  practice  in  recent  years,  the  investment  company  inspection  staff  will 
conduct  comprehensive  inspections  of  all  funds  in  the  complexes  examined.  Comprehensive 
inspections  require  significantly  more  time  to  complete  because  examiners  must  review  and 
analyze  all  activities  of  all  funds  in  the  complex.  The  staff  has  not  been  able  to  conduct 
such  comprehensive  inspections  for  many  years  because  of  the  lack  of  resources. 

The  staff  will  inspect  a  total  of  25  sponsors  of  variable  insurance  products,  UTTs  sponsors, 
and  BDCs,  reducing  the  inspection  cycle  for  these  entities  from  20  years  to  8.8  years. 
Many  of  these  entities  will  be  inspected  for  the  first  time.  It  is  imperative  that  the 
inspection  program  devote  some  of  its  resources  to  the  inspection  of  these  investment 
companies  because  of  the  large  dollar  value  of  assets  they  manage  and  because  of  the  high 
level  of  investor  interest  in  these  products. 

The  investment  company  inspection  staff  also  will  conduct  comprehensive  examinations  of 
25  of  the  50  largest  investment  company  complexes  and  160  smaller  mutual  fund  complexes. 
A  total  of  $1.7  trillion  assets  under  management  will  be  inspected,  a  6%  increase  over  1994. 
However,  due  to  time  lags  experienced  in  hiring  the  large  number  of  new  examiners 
requested  and  the  need  to  train  them  for  a  period  of  nine  to  twelve  months,  the  full  effect 
of  these  additional  resources  will  not  be  realized  until  1996.  At  this  staffing  level,  the  50 
largest  fund  complexes  will  be  on  a  2  year  inspection  cycle  and  medium  and  smaller  fund 
complexes  will  be  on  a  4.2  year  inspection  cycle. 

The  investment  adviser  inspection  activity  will  continue  to  target  small  and  medium 
investment  advisers,  many  of  whom  have  never  been  inspected.  TTie  number  of  small  and 
medium  advisers  inspected  will  increase  10%  over  1994,  but  the  staff  also  will  inspect  a 
150%  increase  in  the  number  of  large  advisers.  The  inspection  cycle  will  remain  at  27 
years;  however,  the  total  assets  under  management  that  are  inspected  will  increase  to  $.9 
trillion,  an  80%  increase  over  1994.  Investment  advisers  that  exhibit  higher  risk  profiles 
or  that  have  discretionary  portfolio  management  authority  also  will  be  targeted  for 
inspection.  The  staff  also  will  inspect  8  of  the  approximately  300  investment  advisers  that 
are  registered  with  the  Commission  but  have  no  physical  presence  in  the  United  States. 
Foreign  investment  advisers  present  unique  challenges  to  the  inspection  activity,  and  it  is 
imperative  that  they  be  inspected  on  a  regular  basis. 

The  influx  of  new  examiners  into  the  inspection  program  will  require  an  extensive  training 
effort  to  integrate  new  staff  into  the  investment  company  and  adviser  inspection  activities. 
With  such  an  increase  in  staff  (31  %  over  1994),  training  must  be  conducted  in  a  systematic 
and  coordinated  manner.  Because  of  the  rapidly  changing  environment  in  the  investment 
management  industry,  it  is  necessary  also  to  develop  a  continuing  education  function  within 
the  inspection  activity  so  that  all  staff  can  be  kept  up-to-date  on  new  developments  in  the 
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industry  and  on  new  examination  techniques.  Inspection  staff  in  the  Division  of  investment 
Management  will  be  used  to  develop  and  implement  this  training  effort. 

In  addition,  legislation  currently  pending  in  Congress,  if  enacted,  would  add  -i^-arly  200 
!,'!rfiiT^?.K  '^''  ^^.^'"•"^'^  to  this  program.  However,  the  agency  would  not  be  able  to 
5  .rinf  ioo->  H^''^"""^^  '"  °"ty^-  -P'^y  ^^  staff  years  would  be  added  to  this  activity 
during  1995.  However,  due  to  the  sigmficam  effort  that  would  be  required  to  hire  and  train 
Uie  new  examiners,  liie  f\ill  effect  of  these  additional  resources  would  not  be  realized  until 
lyyb,  when  the  number  of  inspections  of  investment  advisers  will  increase  dramatically. 

mgCttOnk^Ziliilg:  No  addiUonal  staffing  is  being  requested.  The  EDGAR  contract  wiU 
cost  $7  million  of  which  $1.4  miUion  wiU  be  allocated  to  this  program.  Phase-in  of  the 
remaimng  investment  company  fUers  to  the  EDGAR  system  will  begin  in  a  nu.nber  of 
Tm^  1996''''""'"^*^     ^"""^  ^'^  "^^  ^^  '^*  ^°"P  scheduled  to  begin  mandated  filing 
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Investment  Management  Regulation 


1993 

1994 

1995 

Industry  Statistics  1/ 

Actual 

Estimate 

Estimate 

Investment  Comjjanies: 

Number 

3,850 

4,300 

4,500 

Portfolios 

18,700 

21,200 

24,000 

Assets  ($  trillions) 

1.8 

2.4 

2.6 

Shareholder  Accounts  (millions) 

73 

86 

88 

Investment  Advisers: 

Number 

18,000 

20,000 

21,000 

Assets  Under  Management  ($  trillions) 

8.1 

9.6 

12.0 

Workload  Data 

I 

\ 

1993 

1994 

1995 

Activity 

Actual 

Estimate 

Estimate 

Disclosure 

Investment  Company  Filings: 
New  Portfolios  Filed  on  Registration 

Statements  2/  3,501  3,700  4,000 

New  Portfolio  Disclosures  Reviewed  1,471  1,550  1,550 

Existing  Portfolios  Filed  on  Post -Effective 

Amendments  3/  22,742  24,000  25,500 

Existing  Portfolio  Disclosures  Reviewed  4,881  5,125  5,125 

Proxy  Statements  Filed  1,099  1,100  1,100 

Proxy  Statements  Reviewed  798  800  800 


1/  Industry  statistics  are  reported  as  of  the  beginning  of  the  year  while  workload  indicators  are 
reported  as  of  the  end  of  the  year. 

2/  The  number  of  New  Portfolios  Filed  on  Registration  Statements  and  the  number  of  Existing 
Portfolios  Filed  on  Post -Effective  Amendments  represent  the  number  of  portfolios 
contained  in  the  registration  statements  and  amendments  received,  respectively. 

3/  Ibid. 
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Activity 

Disclosure  (continued): 
Annual  and  Periodic  Reports  Filed 
Annual  and  Periodic  Reports  Partially 
Reviewed  4/ 

Stafif  Years 

Investment  Adviser  Filings  Received  and  Processed: 
Applications  for  Registration 
Amendments 
Annual  Reports 
Withdrawals  and  Cancellations 

Staff  Years 

Staff  Years 

Regulation 

Interpretive  and  No- action  Letters 

Exeraptive  Applications  Qosed 

Administrative  Proceedings  Conducted 

Responses  to  Shareholder  Letters 

Rule  Proposals  PubUshed 

Rules  Adopted 

Special  Projects 

Telephone  Inquiries 

Staff  Years 


1993 

1994 

1995 

Actual 

Estimate 

Estimate 

7,100 

7,550 

8,000 

3,550 

3,775 

4,000 

43 

44 

44 

3,063 

3,200 

3,300 

11,981 

13,500 

14,000 

12,746 

13,300 

14,000 

738 

2,200 

2,200 

13 

12 

12 

56 

56 

56 

620 

620 

620 

461 

440 

420 

1 

2 

2 

160 

160 

160 

10 

15 

6 

4 

17 

9 

150 

150 

150 

14,000 

14,500 

15,000 

73 


72 


72 


4/  Two  N-SARs  are  filed  annually  by  most  investment  companies.  The  second  filing  includes, 
as  an  attachment,  an  auditor's  report  on  internal  control  which  is  reviewed  by  the  staff.  No  other 
data  are  reviewed.  However,  data  on  N-SARs  filed  on  EDGAR  are  compiled  into  a  database 
and  information  from  this  database  is  used  in  the  program's  oversight  activities. 
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Activity 

Public  Utility 

Filings  Received 

Filings  Processed 

Annual  and  Periodic  Reports  Received 

and  Examined  5/ 
Interpretive  and  No- action  Letters 
Notices  and  Orders 
Rulemaking  and  Special  Projects 
Service  Company  and  Special  Purpose  Corporation 

Inspections 

Staff  Years 


1993 
Actual 

1994 
Estimate 

1995 
Estimate 

210 
196 

210 
205 

225 
215 

1,320 

2,600 

356 

14 

1,000 

2,600 

360 

16 

1,000 

2,700 

380 

1 

23 


23 


11 
31 


Inspection 

Investment  Companies:  6/ 

Largest  Complexes 

Other  Complexes  and  Funds 

Variable  Products,  UTTs,  and  BDQ 

Money  Market  Funds 

Total  Assets  of  Funds  Inspected 
($  trillions) 

Staff  Years 


100 

2 

25 

156 

300 

160 

2 

7 

25 

1,044 

225 

400 

1.8 

1.6 

1.7 

152 

206 

256 

5/  The  reduction  in  annual  and  periodic  reports  received  in  1994  is  attributable  to 
fourteen  rule  proposals  developed  in  1994  designed  to  modernize  outdated  filing 
requirements  under  the  1935  Act. 

6/  In  1993  and  1994,  the  staff  conducted  limited  scope  inspections  of  both  large  and  small 
investment  company  complexes  and  money  market  funds.  Beginning  in  1995,  the  staff  will  begin 
conducting  comprehensive  inspections  because  it  is  imperative  to  review  a  much  wider  array  of 
activities  performed  by  these  entities.  Comprehensive  inspections  take  significantly  longer  to 
complete.  Therefore,  the  number  of  inspections  of  other  complexes  conducted  in  1995  will 
decline. 
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Activity 

1993 
Actual 

1994 
Estimate 

.  1995 
Estimate 

Investment  Advisers: 

Inspections  Completed 
Larger  Investment  Advisers 
Smaller  Investment  Advisers 

Total  Assets  of  Advisers  Inspected 
($  trillions) 

Efficiencies  Identified 

711 
181 
530 

1.7 
5,523 

750 

20 

730 

0.5 
6,300 

850 

50 

800 

0.9 
7,000 

Staff  Years 

51 

51 

81 

Staff  Years 

203 

257 

337 

Electronic  Filing 

Staff  Years 

16 

16 

16 

Subtotal -Staff Years 

371 

424 

512 

Pending  lA  Legislation 

100 

Total  Staff  Years 

371 

424 

612 
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Legal  Services 

Executive  Summary 

1993  1994  1995 

Organization  Actual  Estimate        Estimate 

General  Counsel     .  130  118  123 

Administrative  Law  Judges  6  7  7 

Regional  Offices  13  13  13 

Total  Staff  Years  149  138  143 

Cost:       Salaries  and  Benefits  ($000)  $11,615         $11,883         $12,684 

Non-Personnel  Expenses  ($000)  3.540  3.363  4.048 

Total  Program  Cost  ($000)  $15,155         $15,246         $16,732 

The  legal  services  program  furnishes  legal  and  adjudicatory  services  to  the  Commission 
and  staff  on  a  wide  variety  of  matters.  The  program  consists  of  three  major 
activities— general  counsel,  corporate  reorganization  (conducted  in  conjunction  with  the 
regional  offices),  and  administrative  law  judges. 

General  Counsel:  The  staff  will  close  approximately  250  litigation  cases,  a  4% 
increase  over  1994.  The  staff  will  maintain  an  active  role  representing  the  Commission 
as  amicus  curiae  in  private  litigation  involving  significant  issues  for  investor  protection. 
The  staff  will  oversee  the  successful  implementation  of  all  adjudication  program  reforms 
recommended  by  the  Fair  and  Efficient  Administrative  Proceedings:  Report  of  the  Task 
Force  on  Administrative  Proceedings  of  the  United  States  Securities  and  Exchange 
Commission  that  are  adopted  by  the  Commission.  Additional  resources  will  permit  the 
staff  to  close  approximately  85  adjudicatory  cases,  a  6%  increase  over  1994.  The  staff 
will  continue  to  be  heavily  involved  in  monitoring  and  analyzing  legislation  that  affects 
the  work  of  the  agency,  and  responding  to  Congressional  requests  for  assistance  on 
legislative  drafting,  constituent  inquiries,  special  studies,  and  Commission  testimony. 
Also,  the  staff  wifi  address  important  policy  issues,  including  Congressional  initiatives, 
related  to  the  regulation  of  new  financial  products,  regulatory  restructuring  in  the 
financial  sector,  bank  securities  activities,  and  financial  services  modernization  generally. 
The  staff  also  will  implement  the  mandatory  government-wide  ethics  requirements  and 
respond  to  900  requests  for  ethics  counseling  services  in  a  timely  manner. 

Corporate  Reorganization:  Staffing  will  remain  at  the  1994  level.  The  staff  will 
continue  to  participate  in  selected  cases  to  protect  the  interests  of  public  investors  holding 
securities  of  corporations  that  have  sought  protection  under  the  Bankruptcy  Code.  The 
staff  will  appear  in  35  new  cases,  a  17%  increase  over  1994. 

Administrative  Law  Judges:  Staffing  will  remain  at  the  1994  level.  The  staff  will 
institute  250  proceedings  and  will  dispose  of  248  proceedings,  a  5%  increase  each  over 
1994.  However,  there  will  be  a  modest  7%  increase  in  the  inventory  of  pending 
proceedings. 

V-i 


234 

Legal  Services 

Mission 

The  legal  services  program  furnishes  legal  and  adjudicatory  services  to  the  Commission  and 
staff  on  a  wide  variety  of  matters.  The  program  consists  of  three  major  activities-general 
counsel,  corporate  reorganization  (conducted  in  conjunction  with  the  regional  offices),  and 
administrative  law  judges. 

General  Counsel:  The  Office  of  General  Counsel  represents  the  agency  in  all  U.S.  Courts 
of  Appeals  and  Supreme  Court  litigation  and  defends  the  agency  in  all  civil  and 
administrative  actions  brought  against  it  and  its  staff.  The  staff  participates  as  amicus  curiae 
in  private  litigation  when  necessary  to  protect  the  interests  of  the  investing  public  and  protect 
the  Commission's  own  authority.  The  staff  provides  the  Commission  witfi  independent  legal 
review  and  analysis  as  to  all  matters  coming  before  it,  including  rulemaking,  regulatory  and 
other  proposals  fi-om  the  Divisions  and  Offices  of  the  Commission  and  all  enforcement 
matters  presented  to  the  Commission  for  action.  The  staff  also  advises  the  Commission  on 
Constitutional  and  administrative  law  issues.  The  staff  provides  legal  analysis  and  drafts 
opinions  in  appeals  from  the  decisions  of  administrative  judges  and  self-regulatory 
organizations  (SROs).  The  staff  drafts  much  of  the  Commission's  Congressional  testimony 
and  provides  advice  and  technical  assistance  to  Congress  regarding  amendments  to  the 
federal  securities  laws  and  other  legislation  that  could  impact  the  work  of  the  Commission. 
The  staff  also  oversees  the  agency's  ethical  conduct  program  and  administers  such  statutes 
as  the  Freedom  of  Information  Act  (FOIA),  the  Administrative  Procedure  Act,  the  Privacy 
Act,  the  Right  to  Financial  Privacy  Act,  the  Government  in  the  Sunshine  Act,  and  the  Ethics 
in  Government  Act.  Finally,  the  staff  supports  the  Commission  on  a  wide  variety  of  special 
projects  and  provides  legal  services  to  the  agency's  administrative  offices  regarding 
contracting,  leasing,  and  human  resources  matters. 

Corporate  Reorganization:  The  Office  of  General  Counsel  oversees  the  regional  offices' 
participation  in  selected  cases  to  protect  the  interests  of  public  investors  holding  securities 
of  corporations  that  have  sought  protection  under  the  Bankruptcy  Code.  The  agency's 
bankruptcy  program  focuses  on  significant  legal  issues  likely  to  affect  public  investor 
interests  generally.  The  agency  also  becomes  involved  in  reorgardzation  issues  related  to 
the  adequacy  of  disclosure  concerning  reorganization  plans,  the  issuance  and  resale  of 
securities  in  connection  with  reorganizations,  and  the  relation  of  reorganizations  to  ongoing 
enforcement  investigations  or  proceedings. 

Administrative  Law  Judges:  Pursuant  to  the  Administrative  Procedure  Act,  the  Securities 
Enforcement  Remedies  and  Penny  Stock  Reform  Act  of  1990  (Remedies  Act),  and  the 
federal  securities  laws,  the  Office  of  Administrative  Law  Judges  conducts  hearings  following 
institution  of  proceedings  by  the  Commission  against  alleged  violators  of  the  securities  laws. 
The  judges  issue  initial  decisions  and  orders,  including  necessary  remedial  actions 

Program  Environment 

General  Counsel:  The  number  of  litigation  cases  handled  by  the  Office  of  the  General 
Counsel  has  grown  substantially  in  recent  years.  Between  1990  and  1992,  there  was  a  43% 
increase  in  litigation  matters  opened,  and  the  litigation  workload  remained  at  that  high  level 
during  1993.    The  number  of  pending  appellate  matters  increased  by  43%  during  1993 
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alone.  The  successful  outcome  of  such  cases  is  critical  to  the  agency's  enforcement, 
disclosure,  and  other  programs  affecting  the  Commission's  ability  to  ensure  an  adequate 
level  of  investor  protection.  Under  the  Remedies  Act,  the  Commission  is  authorized  to 
impose  money  penalties  in  administrative  proceedings  and  is  given  expanded  authority  to 
seek  such  penalties  in  court  actions.  Individuals  are  more  liJcely  to  litigate  enforcement 
proceedings  and  to  appeal  adverse  actions  both  to  the  Commission  and  to  Uie  federal  courts 
when  such  penalties  are  imposed.  Additionally,  the  activity  levels  in  other  areas  of  the 
agency,  especially  enforcement  and  rulemaking,  greatly  influence  the  office's  litigation 
workload.  For  example,  the  enhanced  enforcement  program  has  resulted  in  increased  (1) 
appeals  from  district  court  enforcement  actions,  (2)  petitions  for  review  of  administrative 
disciplinary  proceedings,  (3)  court  actions  against  the  Commission  and  staff  by  the  subjects 
of  enforcement  proceedings,  (4)  challenges  to  Commission  investigative  subpoenas  under  the 
Right  to  Financial  Privacy  Act,  and  (5)  discovery  requests  directed  at  the  agency  by  litigants 
in  private  securities  actions. 

Adjudicatory  cases,  opened  and  closed,  have  increased  195%  and  256%,  respectively,  from 
1990  through  1993.  Because  the  SROs  have  strengthened  their  own  enforcement  programs, 
the  number  of  matters  appealed  to  the  Commission  from  these  organizations  has  continued 
at  the  record  levels  set  in  1992.  As  a  result,  the  number  of  cases  in  which  opinions  must 
be  prepared  for  the  Commission  has  risen  substantially.  This,  of  course,  has  led  to  more 
appeals  from  Commission  orders,  which  must  be  defended  in  the  Courts  of  Appeals. 

Rapidly  changing  economic  and  business  conditions  continue  to  give  rise  to  problems  for 
which  legislative  solutions  are  needed.  Some  of  the  major  areas  of  activity  are:  small 
business  initiatives;  regulation  of  investment  advisers;  adoption  of  self-funding  status  for  the 
Commission;  litigation  reform;  modernization  of  the  scheme  of  regulation  under  the 
Investment  Company  Act  of  1940;  bank  mutual  fund  and  securities  activities,  and 
modernization  of  the  financial  services  industry  generally;  regulation  of  new  financial  and 
derivative  products;  and  regulatory  restructuring. 

The  Commission's  legal  activity  remains  at  elevated  levels  in  other  areas  as  well.  The 
ethics  reform  effort  currently  underway  in  the  Federal  Government  continues  to  generate  a 
high  level  of  activity.  In  addition,  revisions  to  the  Commission's  existing  conduct 
regulations  are  expected  to  result  in  a  substantial  increase  in  the  ethics  counseling  function 
performed  by  the  staff. 

Corporate  Reorganization:  The  staff  completed  a  review  of  its  general  participatory  role  in 
Chapter  11  cases  under  11  U.S.C.  1109(a)  and  of  the  adequacy  of  public  investor  protection 
under  Chapter  11  of  the  Bankruptcy  Code.  Until  the  Commission  takes  action  on  the 
recommendations,  the  staff  will  continue  to  operate  under  the  current  guidelines, 
participating  in  selected  cases  to  protect  the  interests  of  public  investors  who  hold  securities 
of  corporations  that  have  sought  protection  under  the  Bankruptcy  Code. 

Administrative  Law  Judges:  The  volume  of  administrative  proceedings  has  and  will 
continue  to  increase  as  the  agency's  enforcement  activity  grows.  As  a  result  of  the 
Remedies  Act,  the  complexity  and  volume  of  proceedings  will  increase.  Additionally, 
recommendations  of  the  Fair  and  Efficient  Administrative  Proceedings:  Report  of  the  Task 
Force  on  Administrative  Proceedings  of  the  United  States  Securities  and  Exchange 
Commission  (Report  of  the  Task  Force  on  Administrative  Proceedings)  will  affect  the  judges' 
workload. 
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1993  Program  Evaluation 

General  Counsel:  The  staff  continued  to  address  the  high  level  of  litigation  matters  resulting 
from  increased  enforcement  activity,  internationalization,  and  implementation  of  the 
Remedies  Act  provisions.  Specifically,  the  staff  opened  262  new  cases,  nearly  the  same  as 
in  1992.  The  20%  decline  in  the  number  of  cases  closed,  from  267  to  214  is  attributable 
primarily  to  a  number  of  complex  cases  that  took  longer  to  conclude. 

The  staff  assisted  in  preparing  Report  of  the  Task  Force  on  Administrative  Proceedings 
which  was  published  in  February.  The  staff  reduced  the  age  of  pending  adjudicatory  cases 
to  levels  near  those  specified  in  the  report,  even  though  there  was  a  16%  increase  in 
adjudicatory  cases  received  over  1992.  The  staff  closed  64  cases,  a  23%  increase  over 
1992. 

The  staff  involvement  in  legislative  activities  surpassed  1992  levels  by  30%.  In  pejticular, 
the  staff  was  heavily  involved  in  (1)  preparing  and  coordinating  Congressional  testimony, 
(2)  responding  to  Congressional  requests  for  technical  assistance  on  legislation  amending  the 
federal  securities  laws,  and  (3)  addressing  important  policy  issues,  such  as  initiatives  related 
to  small  business,  revisions  to  the  Investment  Company  Act  of  1940,  and  financiaj  services 
modernization.  Other  areas  of  legislative  activities  included  Commission  self-funding, 
regulation  of  investment  advisers,  litigation  reform,  auditing  and  accounting,  the 
Government  Securities  Act,  regulation  of  new  financial  and  derivative  products,  bank  mutual 
fund  and  securities  activities,  and  regulatory  restructuring.  In  addition,  the  number  of 
requests  for  nonpublic  information  from  Congress  and  the  General  Accounting  Office 
increased  in  1993. 

The  staff  provided  legal  guidance  and  support  in  connection  with  implementing  the  new 
government- wide  Standards  of  Ethical  Conduct  for  Employees  of  the  Executive  Branch,  the 
new  mandatory  ethics  training  regulations,  and  the  new  government-wide  confidential 
financial  disclosure  system.  The  staff  is  revising  the  SEC's  regulations  pertaining  to 
securities  transactions  by  employees  and  their  families,  outside  employment  and  activities, 
and  disclosure  of  nonpublic  information.  As  a  result  of  the  implementation  of  the 
mandatory  government-wide  ethics  requirements  and  efforts  to  revise  the  Commission's 
ethical  conduct  regulations,  the  staffs  counseling  and  program  functions  increased 
substantially. 

The  staff  advised  the  Commission  on  legal  and  policy  issues  raised  by  recommendations  for 
enforcement  or  regulatory  action.  In  particular,  the  staff  reviewed  all  rulemaking  initiatives 
to  resolve  issues  of  statutory  or  constitutional  authority,  and  to  ensure  coordination  of 
matters  affecting  more  than  one  Division  or  Office,  as  well  as  to  ensure  compliance  with 
administrative  law  requirements.  The  staff  also  reviewed  and  provided  independent  counsel 
as  to  all  enforcement  recommendations  and  sought  particularly  to  identify  and  render  advise 
on  novel  or  complex  legal  issues.  In  the  international  arena,  the  staff  addressed  issues 
relating  to  the  application  of  the  U.  S.  securities  laws  to  international  transactions  and 
provided  substantial  technical  assistance  to  foreign  securities  regulatory  authorities. 

Corporate  Reorganization:  The  staff  appeared  in  32  new  cases  involving  public  investor 
interest,  a  19%  increase  over  1992.  The  staff  also  monitored  another  36  cases  and  closed 
50  cases.  In  addition,  the  staff  reviewed  104  disclosure  statements  filed  in  major  cases  in 
which  the  Commission  is  involved  and  commented  on  83  of  these  disclosure  statements. 
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Administrative  Law  Judges:  The  staff  instituted  227  new  administrative  proceedings  and 
disposed  of  225  administrative  proceedings,  increases  of  2%  each  over  1992.  Hearings 
were  scheduled  within  30  days  from  the  order  for  proceedings. 

1994  Appropriation 

General  Counsel:  The  staff  will  meet  its  mandatory  obligations  to  ensure  that  the 
Commission  is  adequately  represented  in  appellate  cases  and  actions  filed  against  it.  The 
staff  also  will  attempt  to  continue  representing  the  agency  as  amicus  curiae  in  private 
litigation  raising  issues  of  significance  to  investor  protection.  In  addition,  there  will  be  a 
modest  3%  increase,  to  270,  in  the  number  of  litigation  cases  opened.  However,  the  staff 
will  close  240  cases,  a  12%  increase  from  1993.  The  staff  will  plan  and  convene  a 
conference  on  SRO  adjudication,  as  recommended  in  the  Report  of  the  Task  Force  on 
Administrative  Proceedings,  and  begin  to  implement  the  other  recommendations  of  the  report 
adopted  by  the  Commission.  Appeals  to  the  Commission  from  decisions  issued  by  the 
administrative  law  judges  and  the  SROs  will  increase  approximately  15%  to  75  cases  from 
1993.  However,  the  staff  will  close  80  cases,  a  25%  increase  over  the  record  number  of 
cases  closed  in  1993.  The  staff  will  continue  to  respond  to  requests  for  ethics  counseling 
services,  while  attempting  to  implement  the  mandatory  government-wide  ethics 
requirements.  The  staff  also  will  continue  to  be  the  principal  independent  source  of  advice 
to  the  Commission  on  legal  and  policy  issues  arising  from  all  of  the  Commission's  various 
rulemaking  and  enforcement  initiatives.  As  part  of  the  streamlining  and  consolidation  efforts 
of  the  agency,  responsibility  and  related  staff  were  transferred  from  the  Office  of  the 
General  Counsel  to  the  Division  of  Enforcement  for  the  prosecution  of  accountants  under 
Commission  Rule  2(e)  and  to  the  Office  of  International  Affairs  for  coordinating  technical 
assistance  to  foreign  governments  . 

Corporate  Reorganization:  Staffing  will  remain  at  the  1993  level.  The  staff  will  (1)  appear 
in  30  new  cases  and  (2)  monitor  another  35  cases  of  which  30  will  be  closed.  In  addition, 
the  staff  will  review  105  disclosure  statements  filed  in  major  cases  in  which  the  Commission 
is  involved  and  comment  on  85  of  these  cases. 

Administrative  Law  Judges:  The  staff  will  institute  238  proceedings  and  dispose  of  236 
proceedings,  5%  increases  each  over  1993.  However,  there  will  be  a  7%  increase  over 
1993  in  the  inventory  of  pending  proceedings  from  27  to  29  due  to  the  continued  growth 
in  the  number  of  proceedings  instituted. 

1995  Program  Request 

General  Counsel:  The  staff  will  close  approximately  250  litigation  cases,  a  4%  increase 
over  1994.  The  staff  will  maintain  an  active  role  representing  the  Commission  as  amicus 
curiae  in  private  litigation  involving  significant  issues  for  investor  protection.  The  staff  will 
oversee  the  successful  implementation  of  all  adjudication  program  reforms  recommended  by 
the  Report  of  the  Task  Force  on  Administrative  Proceedings  that  are  adopted  by  the 
Commission.  Additional  resources  will  permit  the  staff  to  close  approximately  85 
adjudicatory  cases,  a  6%  increase  over  1994.  The  staff  will  continue  to  be  heavily  involved 
in  monitoring  and  analyzing  legislation  that  affects  the  work  of  the  agency,  and  responding 
to  Congressional  requests  for  assistance  on  legislative  drafting,  constituent  inquiries,  special 
studies,  and  Commission  testimony.    Also,  the  staff  will  address  important  policy  issues, 
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including  Congressional  initiatives  related  to  the  regulation  of  new  financial  products, 
regulatory  restructuring  in  the  financial  sector,  bank  securities  activities,  and  financial 
services  modernization  generally.  The  staff  also  will  implement  the  mandatory  government- 
wide  ethics  requirements  and  respond  to  900  requests  for  ethics  counseling  services  in  a 
timely  manner. 

Corporate  Reorganization:  Staffing  will  remain  at  the  1994  level.  The  staff  will  continue 
to  participate  in  selected  cases  to  protect  the  interests  of  public  investors  holding  securities 
of  corporations  that  have  sought  protection  under  the  Bankruptcy  Code.  The  staff  will 
appear  in  35  new  cases,  a  17%  increase  over  1994. 

Administrative  Law  Judges:  Staffing  will  remain  at  the  1994  level.  The  staff  will  institute 
250  proceedings  and  will  dispose  of  248  proceedings,  a  5%  increase  each  over  1994. 
However,  there  will  be  a  modest  7%  increase  in  the  inventory  of  pending  proceedings. 
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Legal  Services 

Workload  Data 


Activity 

General  Counsel 
Litigation  Case  Inventory 

Pending  Beginning  of  Year 

Opened 

Qosed 

Pending  Qose  of  Year 
Adjudicaiy  Case  Inventory  1/ 

Pending  Beginning  of  Year 

Received 

Completed 

Pending  Qose  of  Year 
Legislation: 

Testimony 

Comments  to  Congress  &  Others 

Drafts  &  Technical  Assistance 

Legislative  Analysis 

Other  2/ 
Advisory  Services: 

SEC  Statutes 

Analysis  of  Calendar  Memoranda 
Advisory  Memoranda  to  the  Commission 


1993 

Actual 


1994 
Estimate 


1995 
Estimate 


245 

293 

323 

262 

270 

285 

(214) 

(240) 

(250) 

293 

323 

358 

42 

43 

38 

65 

75 

85 

(64) 

(80) 

(85) 

43 

38 

38 

13 

15 

15 

56 

55 

65 

35 

40 

40 

29 

40 

40 

47 

35 

35 

950 

800 

950 

95 

95 

100 

1/  The  case  inventory  includes  only  fully  briefed  appeals  for  which  a  draft  opinion  has  not  been 
prepared  and  provided  to  the  Commission.  A  case  is  deemed  received  when  the  briefmg  has 
been  completed.  It  is  deemed  completed  when  the  staff  has  prepared  a  draft  opinion  and 
provided  it  to  the  Commission.  Figures  submitted  in  earlier  years  were  compiled  using  a 
different  methodolgy.  In  addition,  the  1992  pending  number  did  not  include  an  appeal  that  was 
in  fact  received  during  1992.  For  these  reasons,  the  1993  pending  beginning  number  is  different 
from  the  1992  pending  ending  number. 

2/  Other  legislative  activities  include  requests  for  access  to  nonpublic  information  from  members 
of  Congress,  their  staffs,  and  the  General  Accounting  Office. 
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Activity 

General  Counsel  (continued) 
Office  Projects 
Interagency  Projects 
Non-SEC  Statutes 
FOIA — Internal  Appeals 
Conduct  Related  Matters  3/ 
Personnel  Matters 
Procurement  Matters 
Other 


1993 

1994 

1995 

Actual 

Estimate 

Estimate 

69 

70 

75 

18 

20 

25 

49 

60 

60 

900 

750 

900 

3 

10 

10 

42 

50 

50 

61 

70 

70 

Staff  Years 


130 


118 


123 


Corporate  Reorganization 

Petitions  Involving  Public  Investor  Interests 

Chapter  11  Cases:  i^pearances 

Pending  Beginning  of  Year 

Filed 

Qosed 

Pending  End  of  Year 
Chapter  11  Cases:  Monitored 

Pending  Beginning  of  Year 

Filed 

Qosed 

Pending  End  of  Year 
Disclosure  Statement  Reviews 
Disclosure  Statements  Commented  On 


60 


70 


70 


154 

154 

159 

32 

30 

35 

(32) 
154 

(25) 
159 

(30) 
164 

200 

186 

191 

36 

35 

35 

(50) 
186 

(30) 
191 

(30) 
196 

104 

105 

105 

83 

85 

85 

Staff  Years 


13 


13 


13 


3/  The  figures  for  conduct  related  matters  are  projections  based  upon  implementation  of  a  new 
tracking  system  that  has  been  employed  since  February  1993.  The  new  tracking  system 
continues  to  capture  new  program  matters,  and  in  addition,  captures  all  new  counseling  matters. 
Previously,  only  counseling  matters  involving  a  substantial  amount  of  time  were  reported. 
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1993  1994  1995 

^  ^^  Actual         Estimate         Estimate 

Administrative  Law  Judges 
Proceedings  Inventory: 

Pending  Beginning  of  Year  25 

Instituted  227 

^'^"^  (225)             (236)             (2Ak) 

Pending  End  of  Year  27               ^                  31 


27  29 

238  250 


Staff  Years  ^  -  _ 

Total  Staff  Years  149  jjg  j^j 
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1993 
Actual 

1994 
Estimate 

1995 
Estimate 

21 
21 

16 

11 
17 

$1,835 
523 

$1,480 
391 

$1,613 
493 

242 

Economic  and  Statistical  Research 

Executive  Summary 

Organization 

Economic  Analysis 
Total  Staff  Years 

Cost:       Salaries  and  Benefits  ($000) 

Non-Personnel  Expenses  ($000)  

Total  Program  Cost  ($000)  $2,358  $1,871  $2,106 

This  program  provides  the  Commission  and  the  operating  divisions  with  the  analytical  and 
technical  support  necessary  to  understand  and  evaluate  the  economic  effects  of  Commission 
regulation  and  to  enhance  the  enforcement  effort  through  the  application  of  economic  and 
statistical  tools.  In  1995,  it  is  anticipated  that  the  increasing  complexity  of  securities  fraud 
will  warrant  more  technical  assistance  in  establishing  violations  based  on  statistical  evidence 
and  financial  analysis. 

Liaison.  Planning,  and  Review:  Staffing  and  workload  will  remain  at  the  1994  levels.  The 
staff  will  review  85  rules  and  advise  the  Commission  and  operating  divisions  on  310 
regulatory  and  enforcement  issues  and  policies.  Also,  the  staff  will  provide  90  Regulatory 
Flexibility  Act  analyses  and  certifications. 

Economic  Studies  and  Technical  Assistance:  The  additional  staff  year  will  be  used  to 
augment  the  staffs  commitment  to  assisting  the  enforcement  program.  This  will  permit  a 
broader  application  of  financial  and  statistical  analysis  to  complex  enforcement  cases, 
resulting  in  a  more  effective  program.  The  staff  will  continue  to  provide  analysis  and 
advice  on  the  impact  of  Commission  policy  and  regulation  on  the  nation's  financial  markets. 
As  a  result  of  the  mutual  fund  disclosure  project,  the  staff  will  undertake  a  number  of  new 
projects  dealing  with  the  adequacy  of  information  provided  to  investors.  The  staff  will 
produce  36  Commission  memoranda,  reports,  and  publications,  a  6%  increase  over  1994, 
as  well  as  provide  360  written  responses  and  1 ,650  oral  responses  to  advisory  memoranda 
and  data  inquiries,  increases  of  11%  and  14%,  respectively,  over  1994. 
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Economic  and  Statistical  Research 

Mission 

The  goal  of  this  program  is  to  provide  the  Commission  and  operating  divisions  with  the 
analytical  and  technical  support  necessary  to  understand  and  evaluate  the  economic  effects 
of  Commission  regulation  and  to  enhance  the  enforcement  effort  through  the  application  of 
economic  and  statistical  tools.  This  program  is  carried  out  by  the  Office  of  Economic 
Analysis  primarily  through  a  two-step  process. 

Liaison.  Planning,  and  Review:  The  staff  confers  with  the  operating  divisions  to  determine 
which  regulatory  issues  or  enforcement  cases  are  suitable  for  economic  analysis  and  to  plan 
for  the  collection  of  required  data.  The  staff  initiates  and  maintains  contact  with  key 
officials  and  scholars  in  government,  industry,  and  academia  in  order  to  gather  information 
and  data  for  analysis;  to  plan,  coordinate,  and  conduct  studies;  and  to  disseminate 
information  on  SEC  policies.  The  staff  analyzes  rule  proposals  to  assess  (1)  their  potential 
effects  on  small  entities,  as  required  by  the  Regulatory  Flexibility  Act  (RFA)  and  Section 
502  of  the  Small  Business  Investment  Incentive  Act,  both  enacted  in  1980,  and  (2)  their 
impact  on  competition  within  the  securities  industry  and  among  competing  secundes 
markets,  as  required  by  the  1975  amendments  to  the  Securities  Exchange  Act  of  1934.  In 
addition,  the  staff  monitors  conditions  in  the  financial  markets  to  keep  the  Commission  and 
operating  divisions  informed  of  current  developments. 

Economic  Studies  and  Technical  Assistance:  The  staff  provides  the  agency  with  economic 
and  financial  analyses  of  proposed  rule  changes,  current  or  proposed  policies,  capital  market 
developments,  and  the  impact  of  securities  fraud.  The  rule  and  policy  analysis  is  intended 
to  ensure  that  the  benefits  of  a  rule  or  policy  exceed  its  costs.  When  the  staff  is  uncertain 
of  the  potential  impact  of  a  proposed  rule,  it  may  recommend  to  the  Commission  that  the 
rule  not  be  adopted,  be  delayed  for  further  study,  or  be  modified.  Advice  on  capital  market 
issues  enables  the  agency  to  assess  more  clearly  the  impact  of  its  role  on  the  nation's  finan- 
cial markets.  The  technical  assistance  provided  to  the  Division  of  Enforcement  includes 
the  application  of  financial  economics  and  statistical  techniques  to  determine  whether  the 
elements  of  fraud  are  present  and  to  estimate,  where  appropriate,  the  amount  of 
disgorgement  to  be  sought.  The  staff  also  assists  in  taking  testimony  in  cases  involving 
complex  financial  instruments  and  in  evaluating  the  reports  of  consultants  hired  by  opposing 
parties  and  the  testimony  of  experts. 

Program  Environment 

Many  events  in  the  marketplace,  government,  and  industry  have  given  rise  to  issues  that 
benefit  from  an  economic  perspective.  For  example,  in  recent  years,  public  and  sharehol-ier 
concern  over  senior  executive  and  director  compensation  has  intensified  and  broadened. 
Thus,  the  matter  has  become  a  policy  issue  with  significant  economic  implications.  The 
Commission  also  is  concerned  with  the  public's  understanding  of  risks  associated  with 
mutual  fiinds  and  the  exclusion  of  banks  from  anti-fraud  and  disclosure  provisions  in  the 
Investment  Adviser  and  Investment  Company  Acts,  which  is  particularly  important  given  the 
significant  growth  in  bank  sponsored  mutual  funds.  The  continuing  development  of 
derivative  securities,  such  as  swaps,  raises  important  economic  and  regulatory  questions  ihat 
need  to  be  addressed.  Also,  the  economic,  regulatory,  and  institutional  changes  in  the 
foreign  securities  markets  present  both  challenges  and  opportunities  for  the  U.S.  securities 
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markets  and  the  Commission.  Consequently,  the  growth  of  the  industry  and  the  increasing 
complexity  of  securities  violations  have  made  financial  and  statistical  analysis  an  important 
part  of  the  Commission's  regulation  and  enforcement  programs. 

1993  Program  Evaluation 

Liaison.  Planning,  and  Review:  The  staff  reviewed  95  rules  and  advised  the  Commission 
and  operating  divisions  on  350  regulatory  and  enforcement  issues  and  policies,  increases  of 
12%  and  13%,  respectively,  over  1992.  The  staff  also  provided  90  RFA  analyses  and 
certifications.  Additionally,  the  staff  monitored  significant  developments  in  both  domestic 
and  foreign  securities  markets. 

Economic  Studies  and  Technical  Assistance:  The  staff  focused  on  significant  issues,  such 
as  those  raised  in  the  Commission's  Market  2000  study,  executive  compensation  rules,  the 
growing  derivatives  markets,  and  international  capital  standards.  The  staff  provided 
substantial  technical  assistance  to  the  Division  of  Enforcement  on  at  least  40  cases  involving, 
among  other  things,  assessments  of  materiality  and  monetary  penalties  in  matters  of 
securities  violations,  such  as  insider  trading,  market  manipulation,  and  fraudulent  financial 
reports  and  other  disclosure  violations.  The  staff  assisted  in  the  investigation  of  matters 
involving  the  market  for  U.S.  Treasury  securities.  There  was  one  staff  year  more  than 
estimated  in  1993  due  to  lower  than  anticipated  turnover.  As  a  result,  the  staff  produced 
40  Commission  memoranda,  reports,  and  publications,  an  11%  increase  over  1992,  and 
provided  400  written  responses  and  1,800  oral  responses  to  advisory  memoranda  and  data 
inquiries,  increases  of  11%  and  9%,  respectively,  over  1992. 

1994  Appropriation 

Liaison.  Planning,  and  Review:  The  staff  that  monitors  economic,  regulatory,  and 
institutional  changes  and  developments  in  foreign  securities  markets  transferred  to  the  Office 
of  International  Affairs.  This  transfer  will  result  in  a  reduction  of  three  staff  years,  which 
will  effect  the  workload  indicators  of  this  activity  slightly.  As  a  result,  the  staff  will  review 
85  rules  and  provide  economic  advice  on  310  regulatory  and  enforcement  issues  and 
policies,  declines  of  11%  each  from  1993.  However,  RFA  analyses  and  certifications  will 
be  maintained  at  the  1993  level. 

Economic  Studies  and  Technical  Assistance:  In  November  1993,  the  staff  designed  a  survey 
of  the  public's  understanding  of  the  risks  associated  with  mutual  funds,  which  identified 
significant  misconceptions  and  provided  the  impetus  for  further  research  on  mutual  fund 
disclosure  issues.  The  staff  will  organize  focus  group  discussions  and  prepare  a  more 
defined  survey  with  emphasis  on  mutual  fund  prospectuses  and  defined  contribution  pension 
plan  participants. 

Resources  will  be  available  to  provide  needed  technical  assistance  to  the  Division  of 
Enforcement,  which  is  critical  to  determining  the  appropriate  amount  of  fines  and 
disgorgement  to  levy  in  the  Commission's  enforcement  cases.  The  staff  will  conduct  studies 
on  topics  such  as:  (1)  developments  in  the  markets  for  hybrid  products  and  derivative 
securities,  (2)  the  application  of  option  pricing  models  to  the  valuation  of  executive  stock 
options,  (3)  the  impact  of  reported  accounting  data  on  stock  prices,  (4)  the  cost  of 
transactions  on  U.S.  equity  markets,  (5)  the  effect  of  rules  governing  small  order  trading 
systems  on  bid-asked  spreads,  and  (6)  issues  involving  insider  trading.   Due  to  a  reduction 
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in  staffing,  the  staff  will  produce  34  Commission  memoranda,  reports,  and  publications,  a 
15%  decrease  from  1993,  as  well  as  provide  325  written  responses  and  1,450  oral  responses 
to  advisory  memoranda  and  data  inquiries,  decreases  of  19%  each  from  1993. 

1995  Program  Request 

Liaison.  Planning,  and  Review:  Staffing  and  workload  will  remain  at  the  1994  levels.  The 
staff  will  review  85  rules  and  advise  the  Commission  and  operating  divisions  on  310 
regulatory  and  enforcement  issues  and  policies.  Also,  the  staff  will  provide  90  RFA 
analyses  and  certifications. 

Economic  Studies  and  Technical  Assistance:  The  additional  staff  year  will  be  used  to 
augment  the  staffs  commitment  to  assisting  the  enforcement  program.  This  will  permit  a 
broader  application  of  financial  and  statistical  analysis  to  complex  enforcement  cases, 
resulting  in  a  more  effective  program.  The  staff  will  continue  to  provide  analysis  and 
advice  on  the  impact  of  Commission  policy  and  regulation  on  the  nation's  financial  markets. 
As  a  result  of  the  mutual  fund  disclosure  project,  the  staff  will  undertake  a  number  of  new 
projects  dealing  with  the  adequacy  of  investor  information.  The  staff  will  produce  36 
Commission  memoranda,  reports,  and  publications,  a  6%  increase  over  1994,  as  wdl  as 
provide  360  written  responses  and  1,650  oral  responses  to  advisory  memoranda  and  data 
inquiries,  increases  of  11%  and  14%,  respectively,  over  1994. 
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Economic  and  Statistical  Research 

Workload  Data 


Activity 

1993 
Actual 

1994 
Estimate 

1995 
Estimate 

liaison.  Planning,  and  Review 

95 

350 
90 

85 

310 
90 

Rule  Reviews 

Economic  Advice  on  Regulatory  Issues 
and  Policies 
RFA  Analyses  and  Certifications 

85 

310 
90 

Staff  Years 

10 

7 

7 

Economic  Studies  and  Technical  Assistance 
Commission  Memoranda,  Reports, 

and  Publications 
Advisory  Memoranda  and  Data  Inquiries: 

Written  Responses 

Oral  Responses 

40 

400 
1,800 

34 

325 
1,450 

36 

360 

1,650 

Staff  Years 

11 

9 

10 

Total  Staff  Years 

21 

16 

17 
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1993 

1994 

1995 

Actual 

Estimate 

Estimate 

29 

35 

35 

17 

19 

18 

10 

10 

11 

22 

22 

22 

10 

8 

8 

35 

35 

35 

88 

87 

90 

120 

119 

120 

8 

8 

_S 

339 

343 

347 

$19,152 

$20,393 

$21,453 

8.342 

8.273 

9.6!8 

$27,494 

$28,666 

$31,071 

Program  Direction 

Executive  Summary 


Organization 

Executive  Staff 

Executive  Director 

Equal  Employment  Opportunity 

Secretary 

Public  Affairs.  Policy  Evaluation 

and  Research 
Comptroller 
Information  Technology 
Administrative  and  Personnel  Management 
Inspector  General 
Total  Staff  Years 

Cost:        Salaries  and  Benefits  ($000) 

Non-Personnel  Expenses  ($000) 
Total  Program  Cost  ($000) 

The  goals  of  Program  Direction  are  to  formulate  and  communicate  policy,  manage  agency 
resources  to  enable  the  Commission  to  fulfill  its  statutory  responsibilities,  and  suppon  the 
operating  divisions  and  offices  so  they  may  perform  their  missions  and  activities  efficiently 
and  effectively.  This  program  has  seen  significant  workload  increases  over  the  past  few 
years  due  to  (1)  a  30%  increase  between  1989  and  1993  in  the  staffing  level  of  the  entire 
agency  and  (2)  legislation  enacted  since  1990,  such  as  the  Market  Reform  Act.  Securities 
Enforcement  Remedies  and  Penny  Stock  Reform  Act,  Budget  Enforcement  Act,  Federal 
Employees  Pay  Comparability  Act,  and  Civil  Rights  Act,  which  require  new  or  modified 
accounting  procedures  and  automation  systems. 

Policy  Management:  The  staffing  and  workload,  in  general,  will  remain  at  the  1994  levels; 
however,  workload  will  increase  due  to  the  agency-wide  increase  in  staffing.  All  critical 
functions  such  as  Commission  meetings,  preparation  of  the  agency's  budget  request  and 
annual  report,  and  information  dissemination  to  the  press  will  not  be  affected.  Efforts  to 
analyze  the  efficiency  and  effectiveness  of  operating  divisions  and  support  offices  and  to 
implement  directives  resulting  from  the  National  Performance  Review  also  will  be 
maintained. 

Administrative  Support:  There  will  be  a  four  staff  year  increase  consisting  of  three  staff 
years  in  the  Office  of  Information  Technology  primarily  to  continue  implementing  a  multi- 
year  computer  infrastructure  modernization  program  and  one  staff  year  in  the  Office  of 
Administrative  and  Personnel  Management  to  ensure  that  time  sensitive  mail  is  processed 
without  delay.  However,  these  modest  staffing  increases  will  not  provide  the  coverage 
necessary  to  keep  pace  with  the  increase  in  agency-wide  staffing,  and  the  processing  of  some 
workload  will  be  delayed. 

Audits  and  Investigations:  Staffing  and  workload  in  the  Office  of  the  Inspector  General 
will  remain  at  the  1994  levels.   The  audits  will  continue  to  focus  on  program  operations. 
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Program  Direction 

Mission 

The  goals  of  Program  Direction  are  to  formulate  and  communicate  policy,  manage  agency 
resources  to  enable  the  Commission  to  fulfill  its  statutory  responsibilities,  and  support  the 
operating  divisions  and  offices  so  they  may  perform  their  missions  and  activities  efficiently 
and  effectively.  These  goals  are  pursued  through  three  major  activities-policy  management, 
administrative  support,  and  audits  and  investigations. 

Policy  Management:  The  executive  staff  is  comprised  of  the  Chairman  and  Commissioners, 
their  staffs,  and  the  Office  of  Legislative  Affairs.  They  develop  overall  agency  policy  and 
provide  advice  on  the  wide  array  of  legal,  financial,  legislative,  and  economic  issues 
encountered  in  the  administration  of  the  federal  securities  laws.  The  staff  analyzes,  advises, 
and  develops  recommendations  on  rule  proposals,  enforcement  actions,  legislative  initiatives, 
and  other  matters  that  require  decisions  or  actions  by  the  Commission.  The  Commission 
votes  on  these  various  matters  at  regularly  scheduled  meetings.  In  addition,  the  Commission 
acts  on  matters  not  requiring  joint  deliberation  through  its  seriatim  voting  process  in  which 
each  Commissioner  votes  sequentially  on  the  staffs  written  recommendations.  The 
executive  staff  also  drafts  testimony,  speeches,  and  official  agency  statements.  The  Office 
of  Legislative  Affairs  is  responsible  for  congressional  liaison  including  coordinating 
responses  to  congressional  requests  for  documents,  technical  assistance,  and  other 
information. 

The  Office  of  the  Secretary  schedules  Commission  meetings,  prepares  and  maintains  records 
of  Commission  actions,  and  reviews  documents  submitted  to  the  Commission  for  action. 
Specific  activities  include  (1)  reviewing  all  official  orders,  releases,  and  other  documents 
approved  by  the  Commission  or  by  the  staff  pursuant  to  delegated  authority;  (2)  publishing 
official  documents  and  releases  of  Commission  actions  in  the  Federal  Register  and  the  SEC 
Docket;  (3)  monitoring  compliance  with  the  Regulatory  Flexibility  Act  of  1980;  (4)  tracking 
compliance  with  the  Government  in  the  Sunshine  Act;  and  (5)  receiving  documents  in 
administrative  proceedings,  requests  for  confidential  treatment,  and  comment  letters  on  rule 
proposals.    The  office  also  operates  the  headquarter' s  and  regional  libraries. 

The  Office  of  Public  Affairs,  Policy  Evaluation  and  Research  administers  the  internal  and 
external  Commission  information  programs  and  coordinates  Commission  press  relations  and 
the  foreign  visitors  program.  Additionally,  the  office  monitors  press  coverage  of  issues 
related  to  the  Commission  and  the  securities  industry  and  provides  research  support  in 
regulatory  and  enforcement  policy  areas. 

The  Office  of  the  Executive  Director  is  responsible  for  policy  formulation  and 
implementation  of  the  management  and  administrative  functions  of  the  agency.  The  staff 
formulates  budget  and  authorization  strategies,  supervises  the  allocation  and  utilization  of 
agency  resources,  promotes  management  controls  and  financial  integrity,  oversees  the 
development  and  implementation  of  the  agency's  automated  information  systems,  and 
manages  the  administrative  support  offices.  In  addition,  the  Executive  Director's  staff  and 
subordinate  offices  oversee  agency-wide  compliance  with  federal  requirements  enacted  by 
Congress  and  imposed  by  the  Office  of  Management  and  Budget  (0MB),  the  General 
Accounting  Office  (GAO),  and  the  Office  of  Personnel  Management  (0PM). 
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The  Office  of  Equal  Employment  Opportunity  (EEO)  is  responsible  for  (1)  ensuring  agency 
compliance  with  EEO  regulatory  requirements,  (2)  administering  the  agency's  EEO 
complaint  processing  and  investigation  procedures,  (3)  developing  the  agency's  affirmative 
employment  plan  and  evaluating  the  agency's  affirmative  employment  practices  and 
procedures,  and  (4)  disseminating  information  on  EEO-related  agency  policies  and 
procedures.  The  staff  develops  and  recommends  policies  designed  to  promote  equal 
opportunity  in  all  aspects  of  the  agency's  recruitment,  employment,  training,  advancement, 
and  treatment  of  employees. 

Administrative  Support:  The  Office  of  Administrative  and  Personnel  Management  develops 
and  administers  programs  to  manage  the  agency's  workforce  and  facilities,  including  the 
regional  and  district  offices,  and  provides  a  wide  range  of  support  services.  Human 
resources  related  services  include  recruitment,  staffing,  employee  compensation  and  bcAefits, 
training,  position  management  and  classification,  employee  and  labor  relations,  counseling, 
personnel  security,  disciplinary  actions,  performance  management,  employee  recognition, 
and  maintenance  of  official  employee  records.  Support  services  include  procurement  and 
contracting,  property  accountability,  contract  and  lease  administration,  issuance  of  supplies, 
space  acquisition  and  management,  mail  receipt  and  distribution,  publications,  printi-.g,  and 
desktop  publishing.  The  staff  conducts  safety  programs,  plans  emergency  preparedness,  and 
is  responsible  for  physical  security. 

The  Office  of  the  Comptroller  is  responsible  for  the  financial  management  and  budget 
functions  of  the  agency.  Specific  activities  include  cash  management;  adminisirative 
accounting;  payroll;  voucher  audit;  and  budget  formulation,  justification,  and  execution. 
The  staff  also  functions  as  the  liaison  on  accounting  and  budget  issues  with  the  Congress, 
the  Department  of  Treasury,  0MB,  and  GAO. 

The  Office  of  Information  Technology  is  responsible  for  automated  data  processing  and 
information  resources  management  which  include  (1)  operating  and  maintaining  computer 
and  data  communications  network  hardware  and  software,  (2)  operating  and  maintaining 
voice  communications,  (3)  enhancing  existing  information  systems,  (4)  developing  new 
information  systems,  (5)  providing  user  information  services,  and  (6)  ensuring  infor^nation 
security  and  integrity. 

Audits  and  Investigations:  The  Office  of  the  Inspector  General  audits  Commission 
operations  and  investigates  allegations  of  staff  misconduct.  The  Inspector  General  (IG) 
makes  recommendations  to  promote  the  efficiency  and  effectiveness  of  Commission 
programs  and  activities  and  to  prevent  fraud  in  their  implementation.  In  addition,  the  IG 
keeps  the  Chairman  and  the  Congress  fully  informed  of  its  activities,  maintains  relationships 
with  the  federal  inspector  general  community,  and  complies  with  applicable  government 
standards. 

Program  Environment 

Policy  Management:  The  agency  plays  a  pivotal  role  in  protecting  the  capital  invested  in 
the  nation's  securities  markets  which  have  experienced  dramatic  growth  in  recent  years. 
The  assets  managed  by  investment  advisers  alone  now  total  over  $9  trillion.  In  addition, 
the  internationalization  of  the  securities  markets  has  placed  greater  emphasis  on  the  agency's 
regulatory  and  oversight  responsibilities. 
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The  high  profile  and  significance  of  the  many  issues  impacting  the  financial  markets,  such 
as  market  reform  and  oversight,  market  volatility,  oversight  of  brokers  and  dealers,  program 
trading,  the  globalization  of  securities  markets,  oversight  of  investment  advisers,  regulation 
of  swaps  and  derivative  products,  executive  compensation,  government  and  municipal 
securities  reform,  small  business  capital  formation,  private  securities  litigation  reform, 
political  contributions  by  municipal  securities  firms,  and  limited  partnership  rollup 
legislation,  have  fueled  greater  interest  in  the  agency  from  the  Congress,  the  press,  and 
other  government  agencies.  As  a  result,  the  workload  of  the  offices  supporting  the  policy 
management  activity  is  increasing  in  direct  relationship  to  enhanced  public  interest  and 
legislative  activity  in  the  securities  field. 

Due  to  the  numerous  legislative  and  regulatory  mandates  placed  upon  the  Commission, 
management  of  the  agency  has  become  more  challenging  and  complex.  In  the  five-year 
period  between  1989  and  1993,  the  budget  for  the  agency  increased  77%  .'and  staff  years 
increased  30%.  Also,  beginning  with  the  1991  budget,  funding  for  the  agency  has  been 
split  between  appropriated  funds  and  offsetting  fee  collections.  As  a  result,  additional 
responsibilities  have  been  placed  on  the  Executive  Director's  staff  and  the  support  offices 
to  establish  new  budgetary  practices,  enhance  agency  productivity,  implement  effective 
management  control  systems,  and  control  administrative  costs. 

The  National  Performance  Review  (NPR)  led  by  Vice  President  Gore  resulted  in 
recommendations  dealing  with  issues  such  as  strategic  planning,  improving  the  efficiency 
and  effectiveness  of  operations,  measuring  performance,  and  servicing  the  customer.  The 
staff  in  the  Office  of  the  Executive  Director  and  the  support  offices  will  coordinate  and 
implement  the  agency's  response  to  Executive  orders  and  other  directives  issued  in  response 
to  the  NPR. 

The  workload  faced  by  the  Office  of  Equal  Employment  Opportunity  has  substantially 
increased  due  to  expanding  regulatory  requirements  including  the  recent  enactment  of  the 
Americans  with  Disabilities  Act  and  initiatives  to  improve  compliance  with  the  Rehabilitation 
Act  of  1973,  the  new  procedural  requirements  of  29  C.F.R.  1614,  Federal  Sector  Equal 
Employment  Opportunity  Regulations,  and  the  regulatory  refinements  made  by  the  Equal 
Employment  Opportunity  Commission  to  the  complaint  process.  Continued  efforts  are 
required  to  revise  and  issue  internal  EEO  regulations,  develop  training  programs,  develop 
the  agency's  affirmative  employment  plan,  improve  complaint  processing,  and  develop  an 
alternative  dispute  resolution  program  for  EEO-related  matters. 

Administrative  Support:  The  administrative  support  offices  have  been  providing  services 
for  growing  SEC  program  staffs.  Many  functions  of  the  support  offices  are  primarily 
related  to  the  number  of  staff  in  the  agency,  such  as  payroll  actions,  personnel  actions,  mail 
receipt  and  distribution,  property  transactions,  local  area  network  users,  telephone 
installations  and  repairs,  and  new  employee  orientation  sessions. 

The  agency's  administrative  and  personnel  management  program  continues  to  be 
implemented  in  a  dynamic  and  challenging  environment.  For  example,  fundamental  changes 
to  the  staffing,  classification  and  pay,  performance  management,  and  other  major  personnel 
programs  are  expected  as  a  result  of  recommendations  made  in  the  NPR,  and  will  require 
significant  efforts  in  program  redesign  and  implementation.  During  1993,  considerable  staff 
time  was  expended  in  negotiating  and  signing  a  15-year  lease  and  planning  for  the 
renovation  of  the  headquarters  building.   However,  the  15  year-lease  was  terminated  by  the 
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building  owners  and  reverted  to  the  previous  5-year  lease.  As  a  result,  the  staff  will 
develop  the  request  for  proposals  and  detailed  plans  to  acquire  a  new  headquarters  building. 
In  addition,  the  relocation  of  several  functions  to  the  Operations  Center  and  an  annex  in 
Alexandria,  Virginia,  are  complicating  timely  mail  delivery  and  other  support  functions. 

Legislation  enacted  in  1990— Budget  Enforcement  Act,  Federal  Employees  Pay 
Comparability  Act,  and  Securities  Enforcement  Remedies  and  Penny  Stock  Reform  Act- 
continues  to  place  demands  and  pressures  on  the  financial  management  and  budgetary 
functions  of  the  agency.  The  comptroller  staff  continues  to  develop  new  operations  and  to 
modify  existing  procedures  to  comply  with  the  provisions  of  these  Acts.  In  addition,  the 
staff  continues  to  review  and  improve  the  Commission's  cash  management,  internal  controls, 
and  automated  financial  systems  to  support  both  agency  management  and  government-wide 
initiatives  such  as  the  Federal  Managers'  Financial  Integrity  Act  and  the  Prompt  Payment 
Act. 

Advances  in  computer  technology  combined  with  the  agency's  increased  program 
responsibilities  have  created  greater  demand  for  technological  support  and  automation  tools 
within  the  agency.  As  a  result,  in  1994,  the  agency  will  initiate  a  multi-year  strategic 
automation  modernization  program.  The  agency  continues  to  extend  the  use  of  personal 
computer  and  minicomputer-based  technology,  such  as  providing  direct  access  services  via 
the  local/wide  area  network  (LAN/WAN). 

Audits  and  Investigations:  The  overall  growth  in  the  size  and  complexity  of  agency 
administrative  and  program  operations  is  reflected  in  the  broader  scope  of  audits  and 
investigations  conducted  by  the  Office  of  the  Inspector  General.  The  staff  has  expanded  its 
focus  on  program  audits  and  is  implementing  an  audit  risk  methodology  which  incorporates 
congressional  and  Executive  Branch  initiatives,  coordinates  with  GAO  audit  efforts,  and 
recognizes  Commission  priorities. 

1993  Program  Evaluation 

Due  to  a  vacant  Commissioner's  office  and  a  higher  than  anticipated  turnover  rate  in  several 
organizations  within  Program  Direction,  the  actual  staff  years  achieved  in  1993  were  below 
estimated  levels.  For  the  most  part,  the  use  of  temporary  employees  alleviated  any  negative 
effect  on  workload. 

Policy  Management:  The  globalization  of  securities  activities  continued  to  increase  the 
complexity  of  the  work  before  the  Commission,  particularly  in  the  areas  of  international 
accounting  standards  and  the  regulation  of  derivatives.  The  agency  continued  supporting 
technical  assistance  programs  related  to  the  development  and  regulation  of  capital  markets 
in  Central  and  Eastern  European  countries  through  the  administration  of  the  three-year  $2.8 
million  grant,  which  began  in  March  1992,  from  the  U.S.  Agency  for  International 
Development  (AID).  In  addition,  the  agency  entered  into  an  agreement  in  May  1993  with 
AID  for  reimbursement  of  travel  costs  up  to  $75,000  incurred  in  the  provision  of  technical 
assistance  to  Argentina.  The  Commission  conducted  61  meetings  and  addressed  322 
calendar  items.    They  also  processed  838  seriatim  actions,  a  15%  increase  over  1992. 

The  Secretary's  Office  processed  approximately  3,400  releases,  4,600  public  comment 
letters,  and  5,400  pages  for  publication  in  the  Federal  Register,  increases  of  26%,  53%,  and 
111%,  respectively,  over  1992.   The  large  increases  were  primarily  due  to  the  adoption  of 
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the  EDGAR  rules,  publication  of  the  EDGAR  Filer  Manual,  and  rule  proposals  on  proxy 
reform  and  securities  settlement.  The  library  began  a  comprehensive  automation  program 
while  maintaining  basic  operations  such  as  loaning  materials,  ordering  publications, 
processing  new  items,  maintaining  the  stacks,  and  cataloging  periodicals  and  other  materials. 

The  Office  of  Public  Affairs,  Policy  Evaluation  and  Research  responded  to  approximately 
60,000  telephone  and  1,500  written  inquiries  and  prepared  80  press  briefmgs  and  releases. 
The  number  of  foreign  visitors  increased  99%  over  1992  to  586  reflecting  the  heightened 
interest  in  the  regulation  and  enforcement  of  U.S.  federal  securities  laws  by  the  international 
securities  community.  In  addition,  the  staff  provided  information  for  speeches  to  the 
Chairman  and  Commissioners,  conducted  research  for  various  projects,  and  assisted  in 
planning  and  coordinating  special  initiatives. 

The  Office  of  the  Executive  Director  administered  the  agency's  management  control  and 
audit  follow-up  functions.  The  staff  prepared  the  agency's  budget  and  authorization 
requests,  coordinated  the  preparation  of  the  annual  report,  directed  operations  in  the  regional 
and  support  offices,  and  acted  as  liaison  between  operating  divisions  and  support  offices. 
In  an  effort  to  improve  program  accountability  and  create  a  more  efficient  reporting 
structure,  the  SEC's  regional  office  structure  was  consolidated  into  five  regional  offices  and 
seven  district  offices,  and  the  oversight  of  regional  operations  was  transferred  to  the 
Division  of  Enforcement. 

The  Office  of  Equal  Employment  Opportunity  significantly  improved  the  EEO  program  as 
the  staff  (1)  developed  new  procedures  for  counselling  and  the  timely  processing  and 
investigation  of  complaints,  (2)  conducted  training  sessions  for  EEO  counselors  in  the 
implementation  of  such  procedures,  (3)  issued  a  policy  statement  on  sexual  harassment 
prevention,  (4)  incorporated  EEO  training  into  new  employee  orientation  and  supervisory 
and  SES  training,  (5)  initiated  development  of  an  agency-wide  affirmative  employment  plan, 
and  (6)  reviewed  the  affirmative  employment  practices  and  procedures  of  one  division.  In 
addition,  mandatory  sexual  harassment  prevention  training  of  the  entire  SEC  workforce  was 
completed. 

Administrative  Support:  The  Office  of  Administrative  and  Personnel  Management  (OAPM) 
managed  its  on-going  human  resources  management  responsibilities  including  recruitment 
and  staffing,  employee  relations,  processing,  training,  benefits,  and  position  classification. 
The  staff  initiated  a  review  of  the  effects  of  the  1992  special  salary  rates  on  the  agency's 
ability  to  recruit  and  retain  attorneys  and  accountants  and  monitored  the  progress  of  the 
participants  in  the  two-year  upward  mobility  program  which  was  reactivated  in  1992.  In 
addition,  the  staff  began  developing  an  executive,  management,  and  supervisory  development 
program.  With  respect  to  support  services,  the  staff  continued  implementing  independent 
leasing  authority  by  reviewing  lease  arrangements  in  field  offices  to  identify  cost-effective 
alternatives.  Additional  office  and  storage  space  was  leased  in  an  annex  adjacent  to  the 
Operations  Center  in  Alexandria,  Virginia,  and  several  functions  were  relocated.  Revised 
mail  procedures  were  developed  to  implement  the  conversion  to  metered  mail.  Primarily 
due  to  an  agency-wide  reduction  in  turnover  and  budgetary  constraints,  the  OAPM  staff 
processed  14,794  personnel  actions  and  483  recruitment  and  promotion  actions,  decreases 
of  5%  and  37%,  respectively,  from  1992.  However,  print  plant  production  increased  6% 
to  71  million  pages. 
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The  Office  of  the  Comptroller  continued  to  review  its  financial  operations  and  systems  tc 
integrate  and  standardize  procedures  and  to  eliminate  data  entry  and  processing 
redundancies.  On-line  services  of  the  agency's  internal  accounting  system  were  cxpar-.dej 
to  more  users.  The  staff  assisted  in  efforts  to  develop  an  automated  system  to  support  the 
accounting  functions  of  the  civil  disgorgement  and  fining  authority  the  agency  received 
under  the  Remedies  Act.  The  staff  processed  in  a  timely  manner  12,424  payroll  actions  and 
94,500  electronic  fund  transfers,  increases  of  1%  and  5%,  respectively,  over  1992.  In 
addition,  the  staff  processed  9,645  travel  vouchers  and  14,651  miscellaneous  invoices. 

The  Office  of  Information  Technology  (1)  assumed  responsibility  for  the  EDGAR  LAN  and 
workstation  users  from  the  EDGAR  contractor,  (2)  developed  a  prototype  of  the  risk 
assessment  system,  (3)  completed  installation  of  the  LAN/WAN  in  four  regional  and  district 
offices,  (4)  tested  on-line  LAN  access  to  external  data  bases  and  electronic  mail  interchange 
with  other  federal  agencies  and  selected  self-regulatory  organizations,  (5)  began  detailed 
design  and  development  of  a  system  to  support  the  agency's  civil  disgorgement  and  fining 
authority,  and  (6)  developed  and  implemented  a  long-term  disaster  recovery  plan  for 
computer  operations  including  an  operational  recovery  capability  for  critical  processing 
which  was  in  place  by  the  end  of  calendar  1993.  The  staff  handled  9,830  user  service 
requests  (both  mainframe  and  pc-based),  supported  140  information  systems,  and  maintained 
200  gigabytes  of  mainframe  information,  increases  of  16%,  3%,  and  74%,  respectively, 
over  1992. 

Audits  and  Investigations:  The  Office  of  the  Inspector  General  completed  14  audits  of  the 
agency's  programs.  The  focus  of  these  audits  was  on  program  operations.  In  addition,  two 
semi-annual  reports  to  Congress  were  prepared  and  approximately  30  investigations  of 
alleged  staff  misconduct  were  closed.  A  systematic  assessment  of  the  audit  risk  associated 
with  several  major  programs  was  completed. 

1994  Appropriation 

As  a  result  of  the  lower  than  estimated  staff  years  in  1993  (due  primarily  to  a  vacant 
Commissioner's  office  and  a  higher  than  expected  turnover  rate).  Program  Direction  will 
increase  four  staff  years  over  1993. 

Policy  Management:  The  agency  will  remain  committed  to  its  leadership  role  in  developing 
domestic  and  overseas  securities  markets.  The  Commission  will  hold  65  meetings,  consider 
345  calendar  items,  and  process  850  seriatim  actions.  The  executive  staff  will  continue  to 
assist  in  preparing  the  Chairman  and  Commissioners  for  hearings  and  responding  to 
congressional  inquiries  and  requests. 

The  workload  of  the  Office  of  the  Secretary  generally  will  remain  the  same  as  in  1993 
except  for  a  13%  decline  in  Federal  Register  pages  processed  (4,700)  and  a  46%  decline 
in  public  comment  letters  processed  (2,500).  These  declines  are  due  primarily  to  the 
unusually  high  workload  experienced  in  1993.  The  automation  of  the  library's  card  catalog 
will  be  completed,  thereby  increasing  the  long-term  efficiency  of  library  functions  and 
activities;  however,  it  will  necessitate  a  one-time  effort  to  re-catalog  all  library  items. 

Due  to  a  reduction  in  staff,  the  research  activities  of  the  Office  of  Public  Affairs,  Policy 
Evaluation  and  Research  will  be  curtailed  in  order  to  maintain  levels  of  service  in  critical 
areas  such  as  press  coverage  coordination  and  news  monitoring.     A  total  of  100  press 
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releases  and  briefings  are  anticipated,  and  600  foreign  visitors  will  meet  with  agency 
officials,  increases  of  25%  and  2%,  respectively,  over  1993. 

The  Office  of  the  Executive  Director  will  maintain  its  on-going  projects  such  as  audit 
follow-up  and  management  controls  and  will  coordinate  the  preparation  of  the  agency's 
budget  request  and  annual  report.  In  addition,  the  staff  will  maintain  responsibility  for 
implementing  Executive  orders  and  other  directives  issued  as  a  result  of  NPR 
recommendations.  For  example,  the  staff  will  coordinate  a  comprehensive  review  of  the 
agency's  administrative  and  programmatic  operations. 

The  Office  of  Equal  Employment  Opportunity  will  continue  to  fulfill  its  regulatory 
responsibilities.  In  addition,  the  staff  will  develop  a  comprehensive  affirmative  employment 
plan  for  the  agency  and  conduct  reviews  of  the  implementation  of  the  existing  affirmative 
employment  procedures  and  practices  within  the  agency's  divisions  and  offices.  The  staff 
will  handle  400  EEO-related  inquiries,  a  5%  increase  over  1993. 

Administrative  Support:  The  Office  of  Administrative  and  Personnel  Management  will 
perform  critical  personnel  and  support  functions  and  operations.  In  addition,  the  staff  will 
implement  the  new  locality  pay  system,  complete  an  executive  and  management  development 
program,  and  initiate  required  HIV/AIDS  awareness  training.  With  respect  to  support 
services,  the  staff  will  process  1,540  procurement  actions,  a  2%  increase  over  1993.  The 
staff  also  will  process  14,000  property  transactions,  an  increase  of  38%  over  1993,  due 
primarily  to  the  implementation  of  a  new  property  accountability  system. 

The  Office  of  the  Comptroller  will  continue  to  meet  its  financial  management  and  budgetary 
responsibilities.  However,  the  staffs  ability  to  continue  to  undertake  new  initiatives  to 
strengthen  the  agency's  financial  management  and  budgetary  systems  will  be  hampered 
without  an  increase  in  staff  years.  Nevertheless,  in  response  to  the  Commission's  greater 
emphasis  on  inspection  activity,  9,900  travel  vouchers  and  4,950  travel  tickets  will  be 
processed,  increases  of  3%  and  4%,  respectively,  over  1993.  The  mandatory  use  of 
electronic  reimbursement  and  salary  payments  will  result  in  a  75%  decrease  from  1993  in 
the  number  of  paper  checks  issued. 

The  staff  of  the  Office  of  Information  Technology  will  provide  on-going  maintenance  and 
support  to  existing  mainframe  and  pc-based  application  systems  and  will  continue  to 
maintain  functionality  of  the  LAN/WAN.  A  private  automated  branch  exchange  will  be 
installed  for  the  headquarters  staff  to  provide  enhanced  services  and  reduce 
telecommunications  service  costs.  The  expansion  of  shared  files,  data  storage,  and 
hardware/software  upgrades  and  the  testing  of  the  electronic  mail  interchange  will  continue. 
The  staff  will  continue  developing  the  system  for  reconstruction  of  large  trader  market 
activity  pending  release  of  final  rules  and  implement  the  risk  assessment  system.  A  multi- 
year  strategic  automation  modernization  program  will  be  initiated  to  upgrade  the  agency's 
automation  resources  and  to  meet  the  increasing  technological  requirements  of  the  agency. 
The  staff  will  support  2,725  LAN  users,  process  10,300  requests  for  service,  and  maintain 
245  gigabytes  of  mainframe  information,  increases  of  1%,  5%,  and  23%,  respectively,  over 
1993. 

Audits  and  Investigations:  The  staff  of  the  Office  of  the  Inspector  General  will  open  and 
complete  15  audits.  The  focus  of  audits  conducted  by  the  IG  will  continue  to  emphasize 
Commission  program  operations. 
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1995  Program  Request 

Policy  Management:  Staffing  will  remain  at  the  1994  level.  The  complexity  of  the  issues 
before  the  Commission  will  continue  to  increase.  The  Commission  will  hold  65  meetings, 
consider  360  calendar  items,  an  increase  of  4%  over  1994,  and  process  870  seriatim  actions, 
an  increase  of  2%  over  1994. 

Staffing  in  the  Office  of  the  Secretary  will  remain  at  the  1994  level.  As  a  result  of  the 
growth  of  agency-wide  staff  years,  the  staff  will  process  4,850  Federal  Register  pages, 
3,500  releases,  and  15,500  official  orders,  increases  of  3%  each  over  1994,  as  well  as  2,500 
correspondence/confidential  filings  and  2,550  public  comment  letters,  increases  of  2%  each 
over  1994.  Due  to  efficiencies  achieved  as  a  result  of  the  automation  of  library  functions 
in  1994,  the  library  will  circulate  28,500  materials  and  handle  7,200  research  requests, 
increases  of  2%  over  1994.  With  the  majority  of  the  library  items  having  been  re- 
cataloged  in  1994,  there  will  be  a  47%  reduction  from  1994  in  the  number  of  items 
cataloged  to  4,500. 

The  staffing  and  activities  of  the  Office  of  Public  Affairs,  Policy  Evaluation  and  Research 
will  remain  at  the  1994  levels  with  the  exception  of  the  number  of  foreign  visitors  which 
will  increase  5%  to  630.  In  order  to  maintain  press  liaison,  news  monitoring,  and 
information  dissemination  activities,  the  staff  will  curtail  its  research  and  speech  support 
activities. 

There  will  be  a  reduction  of  one  staff  year  in  the  Office  of  the  Executive  Director. 
Management  controls,  financial  integrity,  and  audit  follow-up  requirements  as  well  as 
preparation  of  the  agency's  budget  request  and  annual  report  will  continue  to  receive  high 
priority.  Efforts  to  analyze  the  efficiency  and  effectiveness  of  operating  divisions  and 
support  offices  and  to  coordinate  and  implement  the  agency's  response  to  Executive  orders 
and  other  directives  resulting  from  the  NPR  also  will  be  maintained. 

The  Office  of  Equal  Employment  Opportunity  will  increase  one  staff  year  primarily  to 
augment  its  investigative  staff.  The  staff  will  continue  developing  training  and  instructional 
initiatives,  handling  EEO-related  inquiries,  and  reviewing  the  implementation  of  the 
affirmative  employment  procedures  and  practices  within  the  agency's  divisions  and  offices. 

Administrative  Support:  The  Office  of  Administrative  and  Personnel  Management  will 
increase  one  staff  year  over  1994  primarily  to  handle  the  increasing  volume  of  mail,  the 
additional  responsibilities  of  mail  deliveries  to  multiple  sites,  and  the  extension  of  the 
mailroom  hours  to  process  time-sensitive  mail.  Workload  related  to  agency-wide  staffing 
will  increase.  For  example,  15,000  personnel  actions,  500  recruitment  and  promotion 
actions,  and  1 ,570  procurement  actions  will  be  processed,  respective  increases  of  3%,  11%, 
and  2%  over  1994. 

Staffing  in  the  Office  of  the  Comptroller  will  remain  the  same  as  in  1994.  To  fully  support 
the  requested  increase  in  agency-wide  program  staff,  the  staff  will  process  13,700  payroll 
actions,  108,500  electronic  fund  transfers,  and  5,450  travel  tickets,  increases  of  10%  each 
over  1994.  Although  the  staff  will  process  10,450  travel  vouchers,  an  increase  of  6%  over 
1994,  the  backlog  of  unprocessed  travel  vouchers  will  increase  300%  to  600.  The  staff  will 
process  14,500  miscellaneous  invoices,  a  slight  decrease  of  1%  from  1994,  and  the  backlog 
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of  unprocessed  miscellaneous  invoices  will  increase  22%  to  550.  New  in'tiatives  to 
strengthen  the  agency's  financial  management  and  budgetary  systems  will  be  hampered. 

The  Office  of  Information  Technology  will  increase  three  staff  years  over  1994  to  continue 
implementing  the  strategic  automation  modernization  program  to  enhance  responsiveness 
to  agency  users.  The  large  trader  and  risk  assessment  systems  will  be  enhanced  based  on 
the  experience  of  users.  The  staff  will  provide  on-going  maintenance  and  support  to  existing 
mainframe  and  pc-based  application  systems  and  will  continue  to  maintain  functionality  of 
the  LAN/WAN.  Expansion  of  shared  files,  data  storage,  and  hardware/software  upgrades 
will  continue.  The  staff  will  handle  5%  increases  over  1994  in  LAN  users  (2,850)  and 
requests  for  user  services  (10,800)  while  storing  305  gigabytes  of  mainframe  information, 
a  24%  increase  over  1994. 

Audits  and  Investigations:  Staffing  and  woridoad  in  the  Office  of  the  Inspector  General  will 
remain  at  the  1994  levels.  The  IG  will  continue  to  focus  on  audits  of  program  operations 
and  investigations  of  employee  misconduct. 
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Program  Direction 

Workload  Data 


Activity 

Policy  Management 

Executive  Staff: 
Commission  Meetings 
Calendar  Items 
Seriatim  Actions 


1993 
Actual 


1994 
Estimate 


1995 
Estimate 


61 

65 

65 

322 

345 

360 

838 

850 

870 

Staff  Years 


29 


35 


35 


Secretary: 
Federal  Register  Pages  1/ 
Releases  Processed 
Official  Orders 

Correspndence/Confidential  Filings 
Public  Comment  Letters  2/ 
Library 

Materials  Circulated 

Library  Use 

Research  Requests 

Items  Catalogued  3/ 

Staff  Years 


5.400 

4,700 

4,850 

3,400 

3.400 

3.500 

15,000 

15,000 

15,500 

2,450 

2,450 

2,500 

4,600 

2,500 

2,550 

28,000 

28,000 

28,500 

102,000 

102,000 

102,000 

7.050 

7,050 

7,200 

3,400 

8,500 

4,500 

22 


77 


22 


1/  Workload  was  previously  reported  as  Federal  Register  Documents.    In  1993,  Federal  Register 
Pages  included  over  700  pages  of  EDGAR  rules  and  EDGAR  Filer  Manual. 

2/  In  1993,  two  rulemaking  projects  (proxy  reform  and  securities  settlement)  generated  unusually 
large  numbers  of  comments. 

3/  The  increase  in  Items  Catalogued  in  1994  and  1995  is  due  to  the  automation  of  the  library  card 
catalog  which  will  necessitate  a  one-time  re -cataloging  of  all  items. 
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'993  1994  1995 

Activity  Actual  Estimate         Estimate 

Policy  Management  (continued) 

Public  Affairs,  Policy  Evaluation  and  Research: 

Telephone  Inquiries  Processed 

Written  Inquiries  Answered 

In-Person  Inquiries  Handled 

Press  Releases  and  Briefings 

SEC  Daily  News  Digest  Dissemination 

SEC  Daily  News  Qips  Dissemination 

Foreign  Visitors 

Staff  Years  10  8  8 

Executive  Director: 

Major  Projects  30  35  35 

Other  Projects  75  80  75 

Staff  Years  4/  17  19  18 


60,000 

60,000 

60,000 

1,500 

1,500 

1,500 

1,200 

1,200 

1,200 

80 

100 

100 

250 

250 

250 

250 

250 

250 

586 

600 

630 

Equal  Employment  Opportunity: 
Training  and  Instructional  Initiatives 
Reviews 
Inquiries  Handled 

10 

1 

380 

8 

10 

400 

8 

10 

400 

Staff  Years 

10 

10 

11 

Staff  Years 

88 

94 

94 

4/  Prior  to  1993,  the  Executive  Director  staff  years  included  the  EEO  staff. 
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1993 

1994 

1995 

Activity 

Actual 

Estimate 

Estimate 

Administrative  Support 

Administrative  and  Personnel  Management: 

Personnel  Actions  Processed 

14,794 

14.500 

15.000 

Recruitment/Competitive  Promotion 

483 

450 

500 

Actions 

Training  Sessions  Attended  5/ 

5,772 

4,500 

4.000 

Studies,  Reviews,  and  Policies  Issued 

28 

26 

24 

Procurements  (Contracts/Purchase  Orders) 

1,509 

1,540 

1,570 

Moves  (Pieces) 

27,370 

30,000 

30,000 

Property  Transactions 

10,119 

14,000 

14.000 

Print  Plant  Production  (Millions  of  Pages) 

71 

71 

71 

Staff  Years 

120 

119 

120 

Comptroller: 

Payroll  Section 

Payroll  Actions 

12,424 

12,400 

13,700 

Electronic  Funds  Transfer 

94,500 

98,400 

108,500 

Checks 

5,200 

1,300 

1,300 

Accounts  and  Reports 

Travel  Agent-  -Tickets  Issued 

4,779 

4,950 

5,450 

Electronic  Fees  Deposited 

14,500 

46,500 

46,500 

Checks  Deposited 

35,500 

3,500 

3,500 

Travel  Vouchers 

On  Hand 

169 

150 

150 

Received 

9,626 

9,900 

10,900 

Processed 

(9,645) 

(9,900) 

(10,450) 

Pending 

150 

150 

600 

5/  In   1993,  sexual  harassment  awareness  training  attributed  to  the  large  number  of  training 
sessions  attended. 
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456 

450 

14,700 

14,700 

14,700 

(14,651) 

(14,706) 

(14,600) 

456 

450 

550 
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1993  1994  1995 

Activity  Actual  Estimate  Estimate 

Administrative  Support  (continued) 
Miscellaneous  Invoices 
On  Hand 
Received 
Processed 
Pending 

Staff  Years  35  35  35 

Information  Technology: 
Information  Systems  Supported 
User  Service  Requests 
User  Batch  Jobs 

Mainframe  Information  (in  gigabytes) 
LAN  Shared  Storage  (in  gigabytes) 
LAN  Users 

Staff  Years 

Staff  Years 

Audits  and  Investigations 
Office  of  the  Inspector  General: 
Audits 

Pending  Beginning  of  Year 

Opened 

Completed 

Pending  End  of  Year 

Staff  Years  8  8  8 

Total  Staff  Years  339  343  347 


140 

140 

140 

9,830 

10.300 

10.800 

361,000 

361,000 

361,000 

200 

245 

305 

40 

40 

50 

2,700 

2,725 

2,850 

88 

87 

90 

243 

241 

245 

12 

12 

12 

14 

15 

15 

(14) 

(15) 

(15) 

12 

12 

12 
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Summary  -  Other  Expenses 

($000) 


Category 


A.  Personnel  Benefits 

B.  Benefits  to  Former  Employees 

C.  Travel  and  Transportation 

of  Persons 

D.  Transportation  of  Things 

E.  Communications  and  Rental 

F.  Printing  and  Reproduction 

G.  Other  Services 

H.  Supplies  and  Materials 
I.    Equipment 
J.    Claims  and  Indemnities 
Totals 


1993  1994           1995  1994-1995 

Actval  Estimate  Estimate  Change 

$32,172  $35,228  $41,098  $5,870 

230  271            240  (31) 


5,752 

6,228 

8,493 

2,265 

127 

67 

69 

2 

26,684 

33,507 

37.297 

3,790 

1,866 

1,958 

2,008 

50 

24,604 

28,920 

33,555 

4,635 

6,025 

6,297 

6,744 

447 

11,738 

4,823 

9,038 

4,215 

3 

0 

0 

0 

$109,201 

$117,299 

$138,542 

$21.24?. 

vni- 1 


262 


A.    Personnel  Benefits 
($000) 

Funds  requested  under  this  category  cover  the  agency's  share  of  costs  for  life  and  health 
insurance,  retirement,  social  security,  and  medicare  taxes.  Also  included  in  this  category 
are  payments  for  employee  relocation  expenses  for  permanent  changes  of  duty  station. 

1993  1994  1995       1994-1995 
Item Actual       Estimate     Estimate      Change 

Life  Insurance  Contributions 
CSRS  Contributions 
FERS  Contributions 

FERS  Thrift  Savings  Plan  Contributions 
Social  Security/Medicare  Taxes 
Health  Benefits  Contributions 
Transportation  Subsidies 
Subsistence  and  Temporary  Expenses 
Real  Estate  Cost  Moving  Expenses 
Relocation  Income  Tax  Allowance 


1  205 

$  237 

$  272 

$  35 

3,703 

3,507 

4,089 

582 

11,315 

13,284 

15,130 

1,846 

3,252 

2,800 

4,190 

1,390 

7,419 

8,430 

9,236 

806 

5,584 

6,275 

7,486 

1,211 

494 

512 

512 

0 

50 

50 

50 

0 

96 

80 

80 

0 

54 

53 

53 

0 

Totals  $32.172       $35.228      $41.098      $5.870 

Life  insurance  contributions  will  increase  $2,000  for  within-grade  costs,  $4,000  for  the  fiscal 
1994  locality  pay  raise,  $4,000  for  the  fiscal  1995  pay  raise,  and  $26,000  for  new  program 
staff;  and  will  be  reduced  $1,000  for  one  less  work  day. 

Contributions  to  the  Civil  Service  Retirement  Fund  (CSRS)  will  increase  $39,000  for  within- 
grade  costs,  $59,000  for  the  fiscal  1994  locality  pay  raise,  $67,000  for  the  fiscal  1995  pay 
raise,  and  $433,000  for  new  program  staff;  and  will  be  reduced  $16,000  for  one  less  work 
day. 

Contributions  to  the  Federal  Employee  Retirement  System  (FERS)  will  increase  $117,000 
for  within-grade  costs,  $174,000  for  the  fiscal  1994  locality  pay  raise,  $198,000  for  the 
fiscal  1995  pay  raise,  and  $1,404,000  for  new  program  staff;  and  will  be  reduced  $47,000 
for  one  less  work  day. 

The  FERS  thrift  savings  plan  will  increase  $49,000  for  within-grade  costs,  $73,000  for  the 
fiscal  1994  locality  pay  raise,  $83,000  for  the  fiscal  1995  pay  raise,  $422,000  for  new 
program  staff,  and  $783,000  for  1994  thrift  shortfall;  and  will  be  reduced  $20,000  for  one 
less  work  day. 

Social  security  and  medicare  taxes  will  increase  $54,000  for  within-grade  costs,  $81,000 
for  the  fiscal  1994  locality  pay  raise,  $93,000  for  the  fiscal  1995  pay  raise,  and  $600,000 
for  new  program  staff;  and  will  be  reduced  $22,000  for  one  less  work  day. 

Health  benefits  contributions  will  increase  by  $692,000  for  new  program  sUff  and  $519,000 
to  accommodate  the  increase  in  employer  costs  of  health  plan  insurance  rates  renegotiated 
annually  by  the  Office  of  Personnel  Management. 
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B.    Benefits  to  Former  Employees 
($000) 

Funds  requested  under  this  category  cover  the  agency's  costs  for  benefits  and  other 
payments  made  from  the  Employees'  Compensation  Fund  to  or  on  behalf  of  former  agency 
employees.  Payment,  based  on  invoiced  costs,  is  made  to  the  Department  of  Labor  as 
required  by  5  U.S.C.  8147. 

1993  1994  1995      1994-1995 
Item Actual       Estimate     Estimate      Change 

Accident  Compensation  $139  $180  $149         $(31) 

Unemployment  Compensation  Benefits  _91  _9\  _9\  _6 

Totals  1220  |27i  |240         $(31) 

The  decrease  of  $3 1 ,000  is  based  on  billed  costs  received  from  the  Department  of  Labor  for 
fiscal  1995. 


C.    Travel  and  Transportation  of  Persons 
($000) 

Funds  requested  under  this  category  cover  travel  costs  for  employees  in  the  performance  of 
their  official  duties,  for  an  employee's  family  in  the  case  of  a  change  of  duty  station,  and 
for  travel  to  a  first  duty  station  of  new  employees  in  selected  employment  occupation  and 
classification  groups. 

Item 


Travel  and  Transportation  of  Persons 
Totals 


1993 
Actual 

1994 
Estimate 

1995 
Estimate 

1994-1995 
Change 

$5,752 

$6,228 

$8,493 

$2,265 

$5,752 

$6.228 

$8,493 

$2,265 

This  category  will  increase  $372,000  due  to  increased  airline  and  per  diem  costs  based  on 
a  gross  national  product  (GNP)  deflator  of  2.9  percent  and  $1,893,000  to  support  new 
program  staff,  particularly  for  the  increased  number  of  examinations  of  nation-wide 
investment  companies  and  investment  advisers. 
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D.    Transportation  of  Things 
_  ($000) 

Funds  requested  under  this  category  cover  the  costs  of  shipping  employee  household  goods 
in  selected  instances  of  initial  hiring  or  change  of  duty  station,  moving  agency  freight,  and 
renting  trucks. 


Item 


Transportation  of  Things 
Transportation  of  Household  Goods 


Totals 


1993 
Actual 

$21 
106 

$127 


1994  1995       1994-1995 

Estimate     Estimate      Change 


$22 
45 

$67 


$22 
47 

$69 


$0 

2 

S2 


This  category  will  increase  $2,000  due  to  projected  cost  increases. 

E.    Communications  and  Rental 
($000) 

Funds  requested  under  this  category  cover  costs  associated  with  teletype,  telephone,  and 
telegraph  services;  mail  charges;  and  a  variety  of  rentals  including  space,  ADP  equipment, 
and  software. 


1993 

1994 

1995 

1994-199 

Item 

Actual 

$       28 

Estimate 
$       30 

Estimate 

$       31 

Change 

Telegraph  Service 

$        1 

Telephone  -  Local 

2,608 

2,360 

2,428 

68 

Telephone  -  Long  Distance 

985 

1,170 

1,177 

7 

Teletype  and  Ticker  Service 

16 

15 

15 

0 

Postage 

770 

892 

892 

0 

Rental  of  Space 

19,929 

26,237 

29,820 

3,583 

Rental  of  Key  Punch  Equipment 

and  Computer  Components 

985 

1,156 

1,285 

129 

Rental  of  Other  Equipment 

18 

60 

62 

2 

Utilities 

1.345 

1.587 

1.587 

0 

Totals 

$26,684 

$33,507 

$37,297 

$3,790 

The  following  items  of  expense  will  increase  due  to  new  program  staff  and  projected  cost 
increases:  telegraph  service  by  $1,000,  local  telephone  expense  by  $68,000,  long  distance 
telephone  expense  by  $7,000,  rental  of  computers  by  $129,000  including  $100,000  for  the 
Strategic  Automation  Modernization  initiative,  and  rental  of  other  equipment  by  $2,000. 

Rental  of  space  costs  will  increase  $1,786,000  for  pre-negotiated  agreements  through  the 
agency's  self-leasing  authority  and  $1,797,000  to  provide  new  program  staff  with  office 
space. 
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F.    Printing  and  Reproduction 
($000) 


Funds  requested  under  this  category  cover  the  costs  of  all  printing  and  reproduction  work 
performed  by  the  Government  Printing  Office  or  other  outside  sources. 


Item 


Printing  and  Binding 

Photo  Duplication  and  Reproduction 


1993 
Actual 

$1,564 
302 


1994  1995 

Estimate     Estimate 


$1,554 
404 


$1,593 
415 


Totals 


$1.866         $1.958        $2.008 


1994-1995 
Change 

$39 
11 

$50 


Printing  and  binding  costs  will  increase  $39,000  and  photo  duplication  costs  will  increase 
$1 1,000  to  support  new  program  staff  and  cover  expected  rate  increases. 


G.    Other  Services 
($000) 

Funds  requested  under  this  category  cover  the  cost  of  a  variety  of  contractual  services,  as 
described  in  the  following  table. 


Item 


Equipment  Maintenance  and  Repairs 

Office  Alterations 

Guard  Service 

Air  Conditioning  and  Heating 

Miscellaneous  Expenses 

Stenographic  Reporting  Contracts 

Purchase  of  Transcripts 

Training  Expenses 

Health  Unit  Expenses 

Expert  Witness  Contracts 

Storage  of  Household  Goods 

Background  Investigations 

Moving  Expenses 

ADP  and  Other  Contractual  Services 

Reception  and  Representation 

International  Conferences 


Totals 


1993 

1994 

1995 

1994-1995 

Actual 

Estimate 

Estimate 

Change 

$2,094 

$  2,650 

$  2,723 

$     73 

881 

386 

386 

0 

777 

1,200 

1,225 

25 

138 

190 

195 

5 

424 

503 

517 

14 

1,250 

1,200 

1,235 

35 

527 

533 

548 

15 

753 

1,066 

1,091 

25 

356 

356 

575 

219 

250 

338 

348 

10 

10 

7 

7 

0 

96 

85 

85 

0 

152 

192 

192 

0 

16,863 

20,111 

24,325 

4,214 

3 

3 

3 

0 

30 

100 

100 

0 

$24,604 

$28,920 

$33,555 

$4,635 
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The  following  items  of  expense  will  increase  to  cover  new  program  staff  and  projected  cost 
increases: 

Equipment  Maintenance  and  Repairs  $  73,000 

Guard  Service  $  25,000 

Air  Conditioning  and  Heating  $    5,000 

Miscellaneous  Expenses  $  14,000 

Stenographic  Reporting  Contracts  $  35,000 

Purchase  of  Transcripts  $  15,000 

Training  Expenses  $  25,000 

Health  Unit  $219,000 

Expert  Witness  $  10,000 

ADP  and  Other  Contractual  Services  $t85,000 

Also  included  in  ADP  and  Other  Contractual  Services  will  be  reductions  of  $1,000,000  for 
a  scheduled  decrease  of  cost  in  the  operational  EDGAR  contract  and  $1,004,000  for  the 
large  trader  and  risk  assessment  systems  and  increases  of  $755,000  for  required  paper 
copies  of  SEC  documents  from  Disclosure  Information  Services,  Inc.,  and  $4,978,000  for 
a  new  Strategic  Automation  Modernization  initiative. 

H.    Supplies  and  Materials 
($000) 

Funds  requested  under  this  category  cover  the  costs  of  items  which  are  ordinarily  consumed 
or  expended  within  one  year  or  form  a  minor  component  of  a  piece  of  equipment  or  fixed 
property. 

Item 


Office  and  Duplicating  Supplies 
Newspapers 
Library  Materials 
Microfiche  Services 
Software  Purchases 


1993 

1994 

1995 

1994-1995 

Actual 

Estimate 

Estimate 

Change 

$1,964 

$2,078 

$2,463 

$385 

45 

47 

48 

1 

1,024 

933 

957 

24 

63 

68 

68 

0 

2.929 

3.171 

3.208 

37 

Totals  $6.025         $6.297        $6.744         $447 

Office  and  duplicating  supplies  will  increase  $54,000  due  to  inflation  and  contractual 
increases  and  $331,000  to  support  new  program  staff. 

Newspapers  will  increase  $1,000  and  library  materials  will  increase  $24,000  due  to  higher 
subscriptions  costs  based  on  a  GNP  deflator  of  2.9  percent. 

Software  purchases  will  increase  $116,000  due  to  inflation  and  contractual  increases  and 
$179,000  for  Strategic  Automation  Modernization  and  decrease  $258,000  for  partial  year's 
cost  of  the  large  trader  and  risk  assessment  systems. 
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I.    Equipment 
($000) 

Funds  requested  under  this  category  are  used  to  purchase  equipment  for  agency  employees 
and  to  meet  program  responsibilities.  These  items  are  expected  to  have  a  period  of  service 
of  one  year  or  more  after  being  put  into  use. 

1993  1994  1995       1994-1995 
Item Actual       Estimate     Estimate      Change 

Serially-Numbered  Equipment 

and  Office  Furniture  $11.738         $4.823        $9.038      $4.215 

Totals  $11.738         $4.823        $9.038      $4.215 

Equipment  purchases  will  increase  $139,000  for  inflation  and  contractual  increases, 
$1,853,000  for  Strategic  Automation  Modernization,  $429,000  for  equipment  replacement, 
and  $2,532,000  to  provide  new  program  staff  with  basic  office  furniture  and  special  personal 
computers  to  assist  in  the  examination  of  nationwide  broker-dealers,  investment  companies 
and  investment  advisers;  and  decrease  $738,000  for  large  trader  and  risk  assessment  system 
activities. 

J.    Claims  and  Indemnities 
($000) 

Funds  requested  under  this  category  are  necessary  to  cover  payments  for  losses  and  claims 
including  those  under  the  Equal  Access  to  Justice  Act  of  1980  (Pub.  L.  96-481).  The  Act 
requires  federal  agencies  to  award  attorney's  fees  and  other  expenses  under  specified 
circumstances  to  individuals  and  certain  small  businesses  that  prevail  as  the  parties  in 
administrative  proceedings  and  civil  actions  brought  by  or  against  the  Federal  government. 

1993  1994  1995       1994-1995 
Item Actual       Estimate     Estimate      Change 

Claims  and  Indemnities  $3  $0  $Q  $0 

Totals  $3  |Q  |0  |0 

There  will  be  no  change  in  this  category. 
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Securities  and  Exchange  Commission 

Statement  of  Selected  Revenue 
($000) 

1993  1994  1995 

Source  of  Fee  Revenue Actual       Estimate      Estimate 

Registrations  of  Securities  under 

the  SecuriUes  Act  of  1933  $427,206     $527,989     $566,978 

Securities  Transactions  under  the 

Securities  Exchange  Act  of  1934  78,372         81,507       196,521 

Other  Filings  and  Reports  11,194         22,044         33,174 

Investment  Adviser  Fees  under  the 

Investment  Advisers  Act  of  1940  ~       ~         16.857 


Total  Fee  Revenue  S5 16.772     $631.540     $813.530 


Fee  Revenue  as  a  Percentage 

of  Appropriated  Budget  Authority  204%  242%  266% 


'c 


Explanation  of  SEC  Fees 

In  1993,  the  SEC  collected  $517  million  in  fee  revenue,  204  percent  of  its  appropriated 
funding  level.  In  1994,  fee  collections  are  estimated  at  $632  million,  equivalent  to  242 
percent  of  the  agency's  appropriated  funding.  In  1995,  fee  collections  are  estimated  at 
$814  million,  equivalent  to  266  percent  of  Uie  agency's  requested  funding. 

The  total  fee  revenue  from  registrations  of  securities  includes  offsetting  revenue  to  the 
SEC  from  a  rise  in  the  statutory  fee  rate  under  section  6(b)  of  the  Securities  Act  of 
1933.  The  present  statutory  6(b)  fee  rate  is  1/50  of  1  percent.  Through  appropriation 
language,  offsetting  revenue  in  1993  is  based  on  an  annual  rise  in  the  section  6(b)  fee 
rate  from  1/50  to  1/32  of  1  percent,  and  in  1994  and  1995  from  a  rise  in  the  fee  rate 
from  1/50  to  1/29  of  1  percent.  Also  included  in  the  fee  estimate  is  a  modest  fee 
increase  in  both  1994  and  1995  based  on  a  regression  analysis  of  monthly  section  6(b) 
fee  collections  since  1981. 

Securities  transaction  fees  in  1994  and  1995  are  expected  to  rise  at  an  annual  rate  of  4 
percent.  The  present  transaction  fee  rate  under  section  31  of  the  Securities  Exchange 
Act  of  1934  is  1/300  of  1  percent  of  the  sale  of  exchange-listed  securities.  In  1995, 
legislation  will  propose  that  transaction  fees  include  offsetting  revenue  through  a  rise 
in  the  section  31  fee  rate  to  1/250  of  1  percent  and  its  expansion  to  over-the-counter 
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traded  securities.  Also  in  1995,  through  proposed  legislation,  transaction  fees  will  be 
due  to  the  SEC  twice  each  fiscal  year  on  March  15  and  September  30. 

While  the  number  of  other  filings  and  reports  are  expected  to  rise  modestly  ft"om  1993 
through  1995,  tender  offer  and  merger  filings  are  expected  to  increase  more  dramatically 
in  1994.  Also,  to  generate  offsetting  revenue,  the  fee  rate  for  proxy  and  tender  offer 
filings  will  rise  in  1995,  through  proposed  legislation,  fi-om  their  statutory  rate  of  1/50 
of  1  percent  to  1/29  of  1  percent. 

Investment  adviser  fees  are  expected  to  be  enacted  by  legislation  (H.R.  528  and  S.  423) 
pending  in  Congress. 
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Detail  of  Permaneiit  Positions  by  Grade 


1993 

1994 

1995 

Increase/ 

Actual 

Estimate 

Estimate 

Decrease  0 

Executive  Level  HI 

1 

1 

1 

0 

Executive  Level  IV 

4 

4 

4 

0 

Subtotal 

5 

5 

5 

0 

ES-6 

15 

15 

15 

0 

ES-5 

9 

8 

8 

0 

ES-4 

28 

32 

32 

0 

ES-3 

11 

11 

11 

0 

ES-2 

10 

8 

8 

0 

ES-1 

10 

9 

9 

0 

Subtotal 

83 

83 

83 

0 

AU-02 

1 

1 

1 

0 

ALT-OS 

6 

4 

4 

0 

Subtotal 

7 

5 

5 

0 

GS/GM-15 

262 

259 

262 

3 

GS/GM-14 

697 

687 

702 

15 

GS/GM-13 

568 

563 

624 

61 

GS-12 

226 

229 

263 

34 

GS-11 

172 

182 

223 

41 

GS-10 

7 

7 

7 

0 

GS-9 

134 

151 

204 

53 

GS-8 

36 

36 

36 

0 

GS-7 

213 

203 

254 

51 

GS-6 

201 

201 

212 

11 

GS-5 

119 

109 

140 

31 

GS-4 

68 

68 

98 

30 

GS-3 

8 

8 

25 

17 

GS-2 

2 

2 

2 

0 

GS-1 

0 

0 

0 

0 

Subtotal 

2.713 

2,705 

3,052 

347 

Ungraded 

27 

27 

27 

0 

Total  permanent  positions 

Z835 

2,825 

3.172 

347 
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Staff  Composition  by  Program  Function 


1993 

Actual 
%  of 
Number  Total 

1994 
Estimate 

%  of 
Number  Total 

1995 
Estimate 
%  of 
Number  Total 

Net 
Change 

Number 

Attorney 

1,141     40.2% 

1,134   40.1% 

1,214 

38.3% 

80 

Other  Professional, 
Technical,  and 
Administrative 

626    22.1% 

629   22.3% 

671 

21.1% 

42 

Clerical 

373    13.2% 

369    13.0% 

407 

12.8% 

38 

Investigator/Examiner 

180      6.3% 

177     6.3% 

300 

9.5% 

123 

Accountant/Financial 
Analyst 

515     18.2% 

516    18.3% 

580 

18.3% 

J^ 

Totals 

2.835  100.0% 

2.825  100.0% 

3.172 

100.07c 

HZ 

Average  Grade  and  Salary  Data 


1993 
Actual 

1994 
Estimate 

1995 
Estimate 

Average  SES  Salary 

$105,649 

$108,949 

$111,249 

Average  GS/GM  Grade 

11.36 

11.37 

11.11 

Average  GS/GM  Salary 

$51,482 

$53,758 

$56,021 
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Consulting  Services 

($000) 

1993  Actual        1994  Estimate 

Personnel  Appointments  $    30  $   30 

Contracts  S  639  S  639 

Total  $669  $669 


This  exhibit  provides  budget  information  on  consulting  services  in  compliance  with  section 
1 1 14  of  Tide  31  of  the  U.S.  Code. 

Consulting  expenses  were  primarily  incurred  in  1993  for  management  and  professional 
support  services  used  to  assist  the  Commission  in  foreign  legal  counsel,  expert  witness 
service,  and  real  estate  lease  negotiations. 

The  Commission's  annual  use  of  consulting  services  is  discretionary.  Therefore,  the  1994 
estimate  assumes  a  continuation  of  1993  service  levels. 


Mandatory  Statement  on  Consultants 
by  SEC  Office  of  the  Inspector  General 

The  Office  of  Inspector  General  (OIG)  reviewed  fiscal  year  1993  contract  actions  and 
personnel  appointments  for  consulting  services.  The  OIG's  preliminary  findings  indicate 
that  the  SEC  has  improved  management  controls  over  the  authorization,  classification,  and 
funding  of  contract  actions.  The  OIG  will  recommend  enhancements  to  improve 
identification   and  reporting  to  the  Federal  Procurement  Data  System  of  these  contracts. 

The  OIG  also  reviewed  the  SEC  implementation  of  the  lobbying  restrictions  established  in 
31  U.S.C.  1352.  The  Commission  has  incorporated  the  appropriate  Federal  Acquisition 
Regulation  (FAR)  clause  in  its  standard  solicitation  package.  The  Commission  did  not 
identify  any  instances  of  the  use  of  appropriated  funds  for  lobbying. 
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Mr.  MORAN.  We  will  hear  from  the  new  Chairperson  of  the  Secu- 
rities and  Exchange  Commission,  Mr.  Arthur  Levitt.  His  very  ex- 
tensive biography  will  be  inserted  into  the  record,  as  well  as  your 
formal  statement,  Mr.  Levitt. 

Maybe  you  would  like  to  synopsize  the  high  points  of  that  state- 
ment and  then  we  can  get  into  some  questions. 

[The  biographical  sketch  follows:] 
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Chairman 

Following  his  nomination  by 
President  Clinton  and  his  confirmation 
by  the  Senate,  Arthur  Levitt,  Jr.  was 
sworn  in  as  the  25th  Chairman  of  the 
Securities  and  Exchange  Commission 
on  July  27,  1993. 

Before  being  nominated  to  the 
Commission,  Mr.  Levitt  served  as  the 
Chairman  of  the  New  York  City 
Economic  Development  Corporation 
and,  from  1978  to  1989,  the  Chairman 
of  the  American  Stock  Exchange 
(Amex). 

Throughout  his  career,  Mr.  Levitt  has  been  called  upon  to  serve  on 
many  governmental  task  forces  and  boards  of  directors.  At  the  federal 
level,  he  has  served  on  four  executive  branch  commissions,  including 
chairing  the  White  House  Small  Business  Task  Force  from  1978  to  1980. 
Most  recently,  he  was  a  member  of  the  President's  Base  Closure  and 
Realignment  Commission  and  the  Defense  Department  Task  Force  on  the 
National  Industrial  Base.  In  addition  to  heading  the  New  York  City 
Economic  Development  Corporation,  he  chaired  the  Special  Advisory  Task 
Force  on  the  Future  Development  of  the  West  Side  of  Manhattan  and  the 
Committee  on  Incentives  and  Tax  Policy  of  the  New  York  City  Mayor's 
Management  Advisory  Task  Force. 

Mr.  Levitt  has  served  on  10  corporate  and  philanthropic  boards, 
including  those  of  the  Equitable  Life  Assurance  Society  of  the  United 
States,  East  New  York  Savings  Bank,  First  Empire  State  Corporation,  the 
Revson  Foundation,  the  Rockefeller  Foundation,  the  Solomon  R.  Guggenheim 
Foundation  and  Williams  College. 

Mr.  Levitt  founded  Levitt  Media  Company  in  1990.  Its  primary 
holding  is  Roll  Call,  the  Newspaper  of  Congress. 

Prior  to  accepting  the  Amex  chairmanship,  Mr.  Levitt  worked  for  16 
years  on  Wall  Street.  From  1969  to  1978,  he  was  President  and  Director 
of  Shearson  Hayden  Stone,  Inc.  (today  Smith  Barney  Shearson)  whose 
predecessor  firm  he  joined  as  a  partner  in  1962.  It  was  during  this  period 
that  Mr.  Levitt  first  involved  himself  with  Amex,  becoming  one  of  its 
governors  in  1975  and  in  1977  accepting  the  additional  position  of  Vice 
Chairman. 

From  1959  to  1962,  Mr.  Levitt  worked  at  the  Kansas-based  agricultural 
management  firm  Oppenheimer  Industries,  where  he  rose  to  the  position 
of  Executive  Vice  President  and  Director.  From  1954  to  1959,  Mr.  Levitt 
was  assistant  promotion  director  at  Time,  Inc. 

Mr.  Levitt,  62,  graduated  Phi  Beta  Kappa  from  Williams  College  in 
1952  before  serving  two  years  in  the  Air  Force.  Married  since  1955  to  the 
former  Marylin  Blauner,  Mr.  Levitt  has  two  children,  Arthur  HI  and  Lauri. 
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Opening  Statement 

Mr.  Levitt.  Fine,  Chairman  Moran. 

I  am  here  for  the  first  time  on  this  issue  and  I  am  accompanied, 
as  you  will  see,  by  various  members  of  the  Commission  staff  who 
have  been  through  this  process  for  a  number  of  years  and  have 
worked  with  me  in  the  derivation  of  this  budget.  I  am,  of  course, 
testifying  on  behalf  of  our  fiscal  year  1995  request  of  $309.6  mil- 
lion. 

During  the  course  of  the  hearing,  I  hope  to  be  able  to  explain  our 
need  for  increased  funding  and  staffing  levels  to  keep  pace  with  the 
explosive  growth  in  the  securities  industry  that  we  regulate.  But, 
most  importantly,  I  am  here  to  request  your  continued  help  in  ob- 
taining the  funding  that  the  Commission  critically  needs  to  protect 
investors  in  the  nation's  ever-changing  securities  markets. 

As  a  former  businessman,  I  know  that  adequate  funding  is  abso- 
lutely essential  to  nourish  an  organization's  initiative  and  its  cre- 
ativity. I  am  proud  to  say  that  the  agency  I  head  has  recently 
shown  plenty  of  both.  So,  before  I  address  our  proposed  funding 
and  staffing  levels,  I  would  like  to  take  just  a  moment  to  highlight 
some  of  our  recent  initiatives. 

First,  the  Commission  has  recently  focused  attention  on  the  dan- 
gers that  investors  in  mutual  funds  are  facing  because  of  their  con- 
fusion about  the  nature  of  their  investments. 

Second,  the  Commission  has  taken  the  lead  in  improving  the 
quality  of  behavior  and  disclosure  in  our  municipal  securities  mar- 
kets, both  through  sponsoring  industry  efforts  and  through  pro- 
posed regulatory  action. 

Third,  the  Commission  has  adopted  or  proposed  several  new 
standards  for  accounting  and  disclosure  by  international  issuers 
that  will  make  our  markets  attractive  and  competitive,  while  not 
sacrificing  their  transparency,  fairness  and  high  quality. 

Fourth,  the  Commission  has  focused  a  great  deal  of  attention  on 
combating  abusive  sales  practices  by  rogue  brokers,  through  in- 
creased examination  efforts,  approval  of  better  disclosure  of  dis- 
ciplinary problems  by  the  self-regulatory  agencies,  and  most  re- 
cently, the  creation  of  a  consumer  advisory  committee  to  make  sure 
the  voice  of  the  retail  investor  is  clearly  heard. 

All  of  these  initiatives  are  related  to  our  basic,  all-important  mis- 
sion of  protecting  American  investors. 

These  issues  and  other  law  enforcement  actions  certainly  con- 
stitute a  very  ambitious  agenda.  Recently,  the  Commission  insti- 
tuted proceedings  against  Prudential  Securities  for  allegedly  de- 
frauding investors  who  purchased  limited  partnerships  during  the 
1980s.  As  a  result  of  the  agency's  action.  Prudential  consented  to 
establish  a  fund  with  an  initial  deposit  of  $330  million  for  the  bene- 
fit of  defrauded  investors. 

If  we  are  to  continue  our  tradition  of  excellence  in  the  protection 
of  investors  £ind  enforcement  of  the  securities  laws,  we  need  addi- 
tional resources.  These  resource  needs  are  addressed  fully  in  the 
President's  1995  budget  request. 

The  most  important  feature  of  the  President's  1995  budget  re- 
quest is  its  reliance  on  a  new  fee  system  for  the  SEC.  As  you  know, 
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the  SEC  is  a  profit  center  for  the  Federal  government.  We  generate 
far  more  revenue  for  the  U.S.  Treasury  than  we  receive  in  funding. 

Under  the  budget  proposal,  the  Commission  would  be  self-fund- 
ed, since  fee  increase,  would  offset  the  Agency's  appropriation  for 
a  net  funding  level  of  zero.  The  Commission  strongly  supports  the 
creation  of  a  self-funding  mechanism.  However,  for  this  proposal  to 
take  effect,  the  Congress  must  first  implement  the  new  fee  system, 
either  in  the  appropriations  bill  or  through  authorizing  legislation. 

In  the  absence  of  new  fees,  the  SEC  will  need  to  be  funded  from 
appropriations.  The  likelihood  of  the  Commission  receiving  100  per- 
cent of  its  funding  from  appropriations  is  extremely  remote,  given 
the  limitations  on  spending  and  the  efforts  to  reduce  the  budget 
deficit.  It  is,  therefore,  critical  that  either  the  funding  method  con- 
tained in  the  President's  budget  or  some  other  arrangement  of  off- 
setting fee  collections  be  approved  some  time  during  the  budget 
process. 

Our  1995  budget  request  of  $309.6  million  consists  of  an  appro- 
priation of  $306  million  and  $3.6  million  in  prior-year  unobligated 
funds,  and  includes  a  staffing  increase  of  271  full-time  equivalents 
over  the  SEC's  current  level.  I  strongly  believe  that  the  resources 
requested  in  the  budget  are  absolutely  critical  for  the  agency.  With- 
out these  increases,  the  agency  cannot  meet  its  mandate  of  protect- 
ing investors  and  enforcing  our  nation's  securities  laws. 

Of  all  the  staffing  increases  contained  in  our  1995  budget,  the 
most  critical  increase,  in  my  judgment,  is  188  full-time  equivalents 
for  the  inspection  and  regulation  of  investment  companies  and  in- 
vestment advisers.  No  other  single  program  at  the  SEC  is  in  as 
dire  need  of  resources  as  is  this  program. 

On  average,  since  January  of  1993,  roughly,  $23  billion  of  new 
money  has  flowed  into  mutual  funds  each  month.  Unfortunately,  as 
investors  are  entrusting  more  and  more  of  their  savings — often  ear- 
marked for  their  retirement  or  their  children's  education — to  mu- 
tual funds,  the  SEC's  resources  to  regulate  and  inspect  those  funds 
have  lagged  far,  far  behind. 

Comprehensive  inspections  are  resource  intensive  and  require 
more  time  to  complete.  Yet,  because  of  the  shortfall  in  staffing,  our 
inspections  of  investment  companies  and  investment  advisers  have 
become  more  limited  in  scope  rather  than  more  comprehensive. 

The  SEC  cannot  continue  to  inspect  investment  advisers  only 
once  every  27  years.  That  is  tantamount  to  no  inspection.  Nor 
should  we  limit  inspections  of  medium  and  small  mutual  funds  and 
other  investment  compsmies  to  once  every  six  years,  as  is  now  the 
case. 

We  must  have  sufficient  resources  to  do  the  job.  In  large  meas- 
ure, the  protection  of  investors  depends  on  the  SEC's  ability  to 
monitor  fund  activities  and  to  respond  to  developments  in  the  in- 
vestment company  and  adviser  industry. 

I  would  like  to  conclude  my  statement  by  asking  for  your  help 
and  support  on  funding  the  Commission  at  this  requested  level.  As 
I  mentioned  previously,  the  President's  proposed  appropriations 
language  relies  on  rate  increases  and  new  fees. 

Under  this  proposal,  the  SEC  is  estimated  to  collect  $813.5  mil- 
lion during  fiscal  year  1995.  Of  this  amount,  $306  million,  or  38 
percent,  will  be  used  to  fund  agency  operations,  and  the  balance. 
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$507.5  million  or  62  percent  will  be  deposited  into  the  U.S.  Treas- 
ury as  general  receipts  for  funding  other  government  programs. 

I  appreciate  all  the  efforts,  past  and  current,  by  Members  of  this 
subcommittee  and  your  staff  to  provide  sufficient  funding  for  the 
Agency,  particularly  in  supporting  H.R.  2239,  the  SEC's  authoriza- 
tion bill  which  contains,  I  believe,  a  more  desirable  approach  to 
self-funding. 

I  know  that  all  of  us  share  a  common  goal  in  ensuring  the  future 
of  the  Commission  and  continuing  its  steadfast  commitment  to  pro- 
tecting investors  and  enforcing  the  nation's  securities  laws,  and  I 
would  ask  that  we  all  work  together  to  try  to  overcome  some  of  the 
obstacles  that  lay  ahead  of  us.  In  short,  I  think  that  cooperation, 
common  sense,  and  flexibility  must  continue  to  prevail. 

I  really  look  forward  to  working  with  you  on  the  agency's  1995 
budget.  I  believe  that  the  Commission  has  used  its  resources  effec- 
tively and  prudently  on  behalf  of  the  nation's  investing  public. 

I  ask  that  my  formal  testimony  and  the  booklet  on  the  agency's 
resources  and  industry  growth  previously  provided  to  the  sub- 
committee be  introduced  into  the  record. 

And  of  course,  I  shall  endeavor  to  respond  to  questions  that  you 
may  have. 

Thank  you. 

[The  prepared  statement  of  Mr.  Levitt  follows:] 
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TESTIMONY  OF 

ARTHUR  LEVITT,  CHAIRMAN 
U.S.  SECURITIES  AND  EXCHANGE  COMMISSION 

CONCERNING  APPROPRIATIONS  FOR  FISCAL  YEAR  1995 

BEFORE  THE  SUBCOMMITTEE  ON 

COMMERCE,  JUSTICE,  AND  STATE, 

THE  JUDICIARY,  AND  RELATED  AGENCIES 

OF  THE  HOUSE  COMMITTEE  ON  APPROPRIATIONS 

MARCH  16,  1994 


Chairman  Smith  and  Members  of  the  Subcommittee: 

I  am  very  pleased  to  be  here  today  to  testify  on  behalf  of  the  Securities  and 
Exchange  Commission's  (SEC  or  Commission)  fiscal  1995  budget  request  of  $309.6 
million.  This  is  my  first  opportunity  to  appear  before  this  Subcommittee.  In  my 
testimony  I  hope  to  explain  why  we  need  increased  funding  and  staffing  levels  to 
keep  pace  with  the  explosive  growth  in  the  industries  we  regulate.  But  most 
importantly,  I  am  here  to  request  your  continued  help  in  obtaining  the  funding  that 
the  Commission  critically  needs  to  protect  investors  in  the  nation's  ever-changing 
securities  markets. 

As  a  former  businessman,  I  know  that  adequate  funding  is  essential  to  nourish 
an  organization's  initiative  and  creativity.  I  am  proud  to  say  that  the  agency  I  head 
has  recently  shown  plenty  of  both.  So,  before  I  address  our  proposed  funding  and 
staffing  levels,  I  would  like  to  take  a  few  moments  to  highlight  some  of  our  recent 
initiatives.    For  example: 
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•  the  Commission  has  recently  focused  attention  on  the  dangers  that  investors  in 
mutual  funds  are  facing  because  of  their  confusion  about  the  nature  of  their 
investments; 

•  the  Commission  has  taken  the  lead  in  improving  the  quality  of  behavior  and 
disclosure  in  our  municipal  securities  markets,  both  through  sponsoring 
industry  efforts,  and  through  proposed  regulatory  action; 

•  the  Commission  has  adopted  or  proposed  several  new  standards  for  accounting 
and  disclosure  by  international  issuers  that  will  make  our  markets  attractive  and 
competitive,  while  not  sacrificing  their  transparency,  fairness  and  high  quality; 
and 

•  the  Commission  has  focused  a  great  deal  of  attention  on  combatting  abusive 
sales  practices  by  rogue  brokers,  through  increased  examination  efforts, 
approval  of  better  disclosure  of  disciplinary  problems  by  the  self-regulatory 
agencies,  and,  most  recently,  the  creation  of  a  consumer  advisory  committee 
to  make  sure  the  voice  of  the  retail  investor  is  clearly  heard. 

These  issues,  and  many  other  law  enforcement  actions,  constitute  a  very  ambitious 
agenda.  For  example,  the  Commission  recently  instituted  proceedings  against 
Prudential  Securities  Inc.  for  allegedly  defrauding  investors  who  purchased  limited 
partnership  interests  during  the  1980s.  As  a  result  of  the  agency's  action.  Prudential 
consented  to  establish  a  fund  with  an  initial  deposit  of  $330  million  for  the  benefit 
of  defrauded  investors.  If  we  are  to  continue  our  tradition  of  excellence  in  the 
protection  of  investors  and  enforcement  of  the  securities  laws,  we  need  additional 
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resources.    These  resource  needs  are  addressed  fully  in  the  President's  1995  budget 
request. 

The  most  important  feature  of  the  President's  1995  budget  request  is  its 
reliance  on  a  new  fee  system  for  the  SEC.  As  you  know,  the  SEC  is  a  profit-center 
for  the  federal  government.  We  generate  far  more  revenue  for  the  U.S.  Treasury 
than  we  receive  in  funding.  Under  the  budget  proposal,  the  Commission  would  be 
self-funded,  since  fee  increases  would  offset  the  agency's  appropriation  for  a  net 
funding  level  of  zero.  The  Commission  strongly  supports  the  creation  of  a  self- 
funding  mechanism.  However,  for  this  proposal  to  take  effect.  Congress  must 
implement  the  new  fee  system,  either  in  the  appropriations  bill  or  though  authorizing 
legislation.  Absent  the  new  fees,  the  SEC  will  need  to  be  funded  from 
appropriations.  The  likelihood  of  the  Commission  receiving  100%  of  its  funding 
from  appropriations  is  remote,  given  the  limitations  on  spending  and  the  efforts  to 
reduce  the  budget  deficit.  It  is,  therefore,  critical  that  either  the  funding  method 
contained  in  the  President's  budget  or  some  other  arrangement  of  offsetting  fee 
collections  be  approved  during  this  budget  process. 

Need  for  Additional  Resources 

The  1995  budget  request  of  $309.6  million  consists  of  an  appropriation  of  $306 
million  and  $3.6  million  in  prior  year  unobligated  funds.  The  $306  million 
appropriation  request  is  an  increase  of  nearly  $37  million  over  the  current  funding 
level,  and  the  staffing  level  is  an  increase  of  271  full  time  equivalents  (FTE)  over  its 
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current  level. 1/  I  believe  strongly  that  the  resources  requested  in  the  budget  are 
absolutely  critical  for  the  agency.  Without  the  increases,  the  agency  cannot  meet  its 
mandate  of  protecting  investors  and  enforcing  the  nation's  securities  laws. 

Last  week  my  staff  provided  the  Subcommittee  with  a  booklet  describing  the 
phenomenal  growth  in  the  securities  industry  since  the  early  1980s.  I  would  like  to 
highlight  some  examples  for  you.    Between  1981  and  1993: 

•  the  value  of  public  offerings,  excluding  private  placements,  has  increased 
1,780%  from  $56  billion  to  $1,053  trillion; 

•  the  number  of  investment  advisers  has  grown  292%  from  5, 100  to  20,000  and 
assets  under  management  have  grown  2,033%  from  $450  billion  to  $9.6 
trillion;  and 

•  the  number  of  investment  companies  portfolios  has  grown  393%  from  4,300 
to  21,200  and  investment  companies  assets  have  increased  662%  from  $315 
billion  to  $2.4  trillion,  while  the  value  of  savings  and  loan  deposits  has 
decreased  28%  from  $1.14  trillion  to  $822  billion. 

These  are  just  a  few  examples  of  the  tremendous  growth  that  has  occurred  in  the 
marketplace.    In  comparison,  since  1980  the  SEC's  staffing  has  increased  only  31  % 


1/  The  SEC  was  appropriated  $260,317,000  and  2,635  full  time  equivalents  for 
fiscal  1994.  In  December  1993,  a  reprogramming  of  $8,833,000  from  prior 
year  unobligated  balances  and  38  investment  company  examiners  was 
approved.  Therefore,  the  current  funding  level  for  1994  is  $269,150,000  and 
the  staffing  level  is  2,673  full  time  equivalents. 

A  portion  of  the  1995  funding  and  staffing  is  contingent  upon  the  enactment 
of  pending  investment  adviser  legislation.  If  this  legislation  is  not  enacted,  the 
SEC's  actual  1995  funding  level  will  be  reduced  by  $8.6  million  and  100  FTE. 


282 


from  2,041  FTE  to  2,673  FTE.  While  the  increase  has  been  very  helpful,  when 
viewed  from  the  perspective  of  overall  market  growth  and  the  need  for  greater 
investor  protection,  it  is  modest. 

The  President's  1995  budget  request  increases  the  SEC's  staffing  by  271  FTE 
to  a  total  of  2,944  FTE,  of  which  180  FTE  are  targeted  for  the  inspection  and 
regulation  of  investment  companies  and  investment  advisers. 2/  No  other  single 
program  at  the  SEC  is  in  as  dire  need  of  resources  as  is  the  investment  management 
regulation  program.  On  average,  since  January  1993,  roughly  $23  billion  of  new 
money  has  flowed  into  mutual  funds  each  month.  Unfortunately,  as  investors  are 
entrusting  more  and  more  of  their  savings—often  earmarked  for  their  retirement  or 
their  children's  education— to  mutual  funds,  the  SEC's  resources  to  regulate  and 
inspect  those  funds  have  lagged  far  behind. 

It  is  particularly  urgent  that  the  SEC  maintain  an  adequate  inspection  capability 
in  the  face  of  the  enormous  growth  in  the  size  and  complexity  of  the  investment 
management  industry.  The  strain  on  our  inspection  staff  has  not  come  about  simply 
because  of  the  increase  in  the  number  of  investment  company  portfolios  and 
investment  advisers;  it  is  also  the  result  of  the  many  new  types  of  funds,  the  complex 
financial  instruments  in  which  they  now  invest,  the  changing  organizational  and 


2/        As  mentioned  previously,  100  of  the  180  FTE  increase  is  contingent  on  the 
enactment  of  pending  investment  adviser  legislation. 
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distribution  structures  of  funds  and  the  geographical  dispersion  of  fund  service 
providers,  including  the  entry  of  foreign  investment  managers. 

Comprehensive  inspections  are  resource  intensive  and  require  more  time  to 
complete.  Yet,  because  of  the  shortfall  in  staffing,  our  inspections  of  investment 
companies  and  investment  advisers  have  become  by  necessity  more  limited  in  scope 
rather  than  more  comprehensive.  The  SEC  cannot  continue  to  inspect  investment 
advisers  only  once  every  27  years,  as  is  the  case  at  present.  Nor  should  we  limit 
inspections  of  medium  and  small  mutual  funds  and  other  investment  companies  to 
once  every  six  years,  as  is  now  the  case.  We  must  have  sufficient  resources  to  do 
the  job.  In  large  measure,  the  protection  of  investors  depends  on  the  SEC's  ability 
to  monitor  fund  activities  and  to  respond  to  developments  in  the  investment  company 
and  adviser  industry. 

The  remainder  of  the  staffing  increases  proposed  for  1995  include: 

•  30  FTE  for  law  enforcement; 

•  25  FTE  for  securities  markets  oversight; 

•  18  FTE  for  the  corporate  disclosure;  and 

•  18  FTE  for  the  public  utility  activity,  legal  services,  economic  analysis,  and 
program  direction. 

These  increases  are  important  to  the  agency  so  that  it  can  maintain  its  active  presence 
in  enforcing  the  federal  securities  laws,  overseeing  the  marketplace,  and  providing 
adequate  disclosure  to  the  investing  public. 
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In  the  enforcement  program,  the  Commission  must  remain  vigilant  in  its 
pursuit  and  prosecution  of  securities  law  violations.  For  example,  the  recent  upsurge 
in  merger  and  acquisition  activity  presents  greater  temptations  and  opportunities  for 
fraud  through  insider  trading.  We  also  anticipate  focusing  increased  investigative 
resources  on  the  municipal  securities  markets  as  well  as  on  the  rapidly  growing 
investment  adviser  and  investment  company  industries.  Enforcement  investigations 
are  extremely  complex  and  frequently  involve  an  international  component.  In 
addition,  as  the  agency  continues  to  insist  on  strong  sanctions,  the  litigation  resulting 
from  the  agency's  enforcement  cases  has  become  more  time-consuming.  Therefore, 
the  agency  needs  more  resources  to  maintain  its  outstanding  record  of  effective  law 
enforcement. 

In  the  market  regulation  program,  the  Commission  is  enhancing  its  market 
oversight  by  conducting  more  examinations  of  broker-dealers,  transfer  agents,  and 
self-regulatory  organizations,  and  will  focus  on  the  increasing  regulatory  problems 
of  the  markets  for  government,  municipal,  and  other  debt  securities.  Also,  broker- 
dealer  sales  practices  and  possible  regulatory  responses,  and  the  training  and 
qualifications  of  broker-dealers  will  receive  greater  attention  from  the  agency.  The 
resources  requested  will  permit  the  Commission  to  respond  more  quickly  to  market 
innovations  and  target  areas  for  increased  oversight. 
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In  the  corporate  disclosure  program,  the  Commission  anticipates  reviewing 
one-third  of  the  reporting  issuers  required  to  submit  filings  to  the  agency,  and 
enhancing  its  review  of  small  business  filings  in  order  to  facilitate  capital  formation. 
In  addition,  the  Commission  will  consider  important  rulemaking  initiatives  such  as 
cross-border  trading  activities,  multinational  offerings,  and  international  disclosure 
and  accounting  standards.  The  ability  to  keep  pace  with  the  volume  of  filings  and 
to  develop  comprehensive  rule  proposals,  requires  additional  resources. 

The  remaining  activifies  and  programs— public  utility  activity,  legal  services, 
economic  analysis,  and  program  direction—are  requesting  very  modest  staffing 
increases.  In  the  public  utility  acfivity  of  the  investment  management  regulation 
program,  the  Commission  will  continue  to  oversee  the  activities  of  public  utility 
holding  companies  and  will  focus  on  the  implementation  of  the  Energy  Policy  Act  of 
1992.  In  the  legal  services  program,  the  Commission  is  struggling  to  keep  up  with 
the  number  of  pending  appellate  matters,  which  increased  by  43  percent  during  1993 
alone.  In  the  economic  analysis  program,  the  staff  will  focus  on  several  new  projects 
dealing  with  the  adequacy  of  investor  information  and  will  continue  to  provide 
essential  advice  to  the  Commission  on  the  impact  of  its  policy  and  regulatory  actions 
on  the  nation's  financial  markets.  In  program  direction,  the  staffing  increases  are 
necessary  to  handle  the  administrative  support  associated  with  the  overall  growth  in 
staffing  and  to  continue  the  essential  work  on  modernizing  the  agency's  automation 
systems. 
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During  my  eight  month  tenure  at  the  Commission,  I  have  been  impressed  by 
the  dedication  and  commitment  of  the  staff.  They  work  long  hours  on  demanding 
and  complex  issues  with  the  goal  of  serving  the  public  to  the  best  of  their  ability. 
However,  I  believe  that  the  agency  can  benefit  from  an  internal  assessment  of  its 
operations.  Toward  that  end,  I  began  an  operational  efficiency  review  of  the 
agency's  operations.  Many  significant  events  have  occurred  from  this  review,  which 
is  on-going.  One  of  my  first  actions  was  to  realign  the  regional  office  reporting 
structure  and  to  reduce  the  number  of  regional  offices  from  nine  to  five  and  to  close 
the  Seattle  District  Office  as  of  July  1994.  Other  actions  that  I  have  taken  include: 
initiating  a  public  awareness  campaign  to  better  educate  the  public  on  investing  in  the 
marketplace;  establishing  a  Consumer  Affairs  Advisory  Committee  to  provide  advice 
on  how  to  enhance  the  agency's  responsiveness  to  investors;  and  realigning  and 
reallocating  resources  within  the  agency  to  utilize  them  more  effectively.  I  believe 
that  these  actions  will  strengthen  the  SEC,  and  I  anticipate  more  changes  and 
improvements  will  occur  over  the  next  several  months. 

I  can  assure  you  that  the  resources  of  the  Commission  are  being  used  wisely 
and  prudently.  The  budget  request  for  additional  resources  is  fully  supportable. 
These  resources  are  sorely  needed  by  the  agency,  and  without  them  our  ability  to 
accomplish  our  mission  is  in  doubt. 
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Funding  Structure 

I  would  like  to  conclude  my  statement  by  asking  for  your  help  and  support  on 
funding  the  Commission  at  its  requested  level.  As  I  mentioned  previously,  the 
President's  proposed  appropriations  language  relies  on  rate  increases  and  new  fees. 
Under  this  proposal,  the  SEC  is  estimated  to  collect  $813.5  million  during  fiscal 
1995.  Of  this  amount,  $306  million  or  38%  will  be  used  to  fund  agency  operations 
and  the  balance— $507.5  million  or  62%~will  be  deposited  into  the  U.S.  Treasury  as 
general  receipts  for  funding  other  government  programs.  I  am  aware  that  several 
Members  of  Congress  have  raised  questions  or  identified  potential  problems  with 
these  fee  collections  and  the  funding  arrangement  for  the  SEC.  Moreover,  I  have 
been  advised  that  the  "scoring"  of  the  appropriations  bill  by  the  Congressional  Budget 
Office  is  different  than  anticipated  by  the  Office  of  Management  and  Budget,  and  that 
this  scoring  difference  may  not  be  favorable  to  the  Appropriations  Committee. 
Another  problematic  feature  of  the  President's  budget  request  is  the  nexus  between 
enacting  authorizing  and  appropriations  legislation  in  order  for  the  proposed  funding 
mechanism  to  work. 

I  appreciate  all  the  past  and  current  efforts  of  this  Subcommittee  to  provide 
sufficient  funding  for  the  agency  and  in  supporting  H.R.  2239,  the  SEC's 
authorization  bill  which  contains  a  more  desirable  approach  to  self-funding.  As  you 
know,  the  SEC's  last  authorization  legislation  was  enacted  in  1990,  and  I  fear  that 
passing  an  authorization  bill  before  fiscal  1995  will  be  very  difficult,  particularly  in 
a  short  session  of  Congress.    Without  the  necessary  authorizing  legislation,  it  will 
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once  again  be  up  to  the  appropriations  committees  to  develop  a  funding  solution  to 
avoid  major  cuts  in  agency  resources.  I  know  that  we  share  a  common  goal  in 
ensuring  the  future  of  the  SEC  and  continuing  its  steadfast  commitment  to  protecting 
investors  and  enforcing  the  nation's  securities  laws  and  I  ask  all  of  us  to  work 
together  to  overcome  the  obstacles  ahead  of  us.  In  short,  cooperation,  common 
sense,  and  flexibility  must  continue  to  prevail. 

I  look  forward  to  working  with  you  on  the  agency's  1995  budget.  I  believe 
that  the  SEC  has  used  its  resources  effectively  and  prudently  on  behalf  of  the  nation's 
investing  public.    I  am  pleased  to  answer  any  questions  that  you  may  have. 


11 


289 

FEE  SCHEDULE 

Mr.  MORAN.  Well,  thank  you,  Chairman  Levitt. 

Tell  us  a  little  more  about  the  new  fee  schedule,  whether  it  hits 
certain  segments  of  the  financial  industry  harder  than  others;  what 
parts  of  it  were  particularly  recommended  by  you  versus  those  that 
were  imposed  on  you;  and  you  might  even  tell  us  what  the  feelings 
of  the  authorizing  committees  are  with  regard  to  the  new  fee  in- 
creases. 

Mr.  Levitt.  To  give  you  some  notion  as  to  the  magnitude  of  the 
fees  and  their  collection,  the  new  fee  rates  call  for  registration  fees 
that  come  up  to  l/29th  of  1  percent.  The  proxy  and  tender  offer  fees 
are  also  l/29th  of  1  percent. 

Transaction  fees,  which  are  the  largest  part  of  this,  depending 
upon  the  market,  of  course,  would  be  l/250th  of  1  percent,  and  a 
feature  of  this  that  we  have  been  supportive  of  in  terms  of  consist- 
ency and  fairness,  is  to  extend  this  particular  fee  to  the  over-the- 
counter  market,  which  had  not  before  been  subjected  to  it.  And  fees 
for  investment  advisers  will  be  on  a  graduated  scale  based  on  the 
value  of  their  assets  if  pending  investment  advisers  legislation  is 
enacted. 

The  estimated  fee  collections  exceed  the  1995  appropriations  re- 
quest of  $306  million  by  $507.5  million.  It  is  hard  to  tell  the  impact 
of  such  fees.  As  a  general  notion,  I  have  been  resistant  to  burden- 
ing our  system  with  higher  fees,  largely  because  we  are  in  an  inter- 
nationally competitive  environment  today,  and  a  lot  of  this  busi- 
ness can  be  done  offshore.  And  I  think  in  terms  of  everjrthing  that 
the  Commission  does,  we  have  to  be  mindful  of  imposing  costs,  ei- 
ther direct  costs  or  regulatory  costs  on  providers  of  financial  serv- 
ices. 

It  is  very  difficult  for  me  to  give  you  a  hard  fix  on  where  the 
breaking  point  is,  but  I  would  assure  you  that  there  is  a  breaking 
point  beyond  which  proprietors  of  firms — I  am  talking  now  about 
transactions — just  will  say  we  have  had  it,  this  is  enough,  no  fur- 
ther. I  don't  know  that  we  are  at  that  number,  but  we  are  working 
with  this  number  and  we  are  trying  to  reconcile  it  as  best  we  can. 

FEE  ISSUES 

Mr.  MORAN.  Well,  okay,  except  that  didn't  give  us  very  specific 
answers  to  the  questions.  First  of  all,  let  me  start  with  the  last  one. 

Ways  and  Means  usually  takes  a  dim  view  of  any  tax-type  legis- 
lation that  is  enacted  without  their  doing  the  enacting.  Have  you 
discussed  this  with  Ways  and  Means? 

Mr.  Levitt.  This  looks  like  a  tax,  certainly.  It  is  supposed  to  be 
a  user  fee,  but  it  certainly  kind  of  smells  like  a  tax;  doesn't  it? 

Mr.  MoRAN.  I  think  it  is  an  appropriate  user  fee,  to  be  perfectly 
honest  with  you.  I  just  wonder  how  the  authorizing  committees 
view  it. 

Mr.  Levitt.  I  don't  know. 

Ms.  Fulton,  are  they  comfortable  with  it? 

Ms.  Fulton.  No. 

I  am  Kate  Fulton,  the  Director  of  Legislative  Affairs. 

We  have  had  discussions  with  Ways  and  Means  throughout  this 
project,  and  they  did  sign  off  on  the  House  bill.  They  have  serious 
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concerns  with  the  President's  budget  request,  as  do  their  counter- 
parts in  the  Senate,  for  the  very  reasons  that  you  have  indicated. 

FEE  INCREASES 

Mr.  MORAN.  Did  you  recommend  the  fee  increase  or  did  it  come 
from  0MB? 

Ms.  Fulton.  It  was  in  the  President's  budget.  Well,  it  was  not 
our  recommendation,  no. 

Mr.  MORAN.  It  is  not  your  recommendation.  So  these  were  fees 
that  were  developed  outside  of  the  SEC  policy-making  office? 

Mr.  Levitt.  These  were  fees  that  were  developed  by  0MB  as  we 
tried  to  move  together  toward  the  goal  of  self-funding.  Obviously, 
0MB  has  an  overwhelming  problem  in  terms  of  closing  the  budget 
gap.  I  suppose  you  could  look  at  the  Commission  as  somewhat  ab- 
errational as  it  tries  to  move  toward  self-funding,  and  I  think  that 
this  is  a  preoccupation. 

They  did  introduce  the  fee  structure  as  part  of  a  very  com- 
plicated series  of  events  to  get  the  various  parties  that  must  decide 
on  whether  we  get  self-funding  or  not  to  come  to  a  common  agree- 
ment. That  has  certainly  been  a  laborious,  time-consuming,  dif- 
ficult and  uncertain  process. 

FEE  SCORING 

Mr.  MoRAN.  How  was  this  scored?  Is  the  offset  reflected  in  the 
budget? 

Mr.  Levitt.  Jim,  is  it? 

Jim  McConnell. 

Mr.  McConnell.  I  am  Jim  McConnell,  Executive  Director  of  the 
SEC. 

We  understand  that  there  may  be  problems  in  fact  with  scoring 
the  offset  in  the  manner  in  which  the  President's  budget  was  draft- 
ed. 

Mr.  Moran.  Well,  that  is  a  dam  shame.  I  mean,  if  you  are  going 
to  do  the  fee  structure  and  it  is  a  user  fee,  which  it  is,  then  it  ought 
to  offset  the  budget  authority. 

Mr.  McConnell.  Right. 

Mr.  Moran.  And  my  own  view  is  that  with  the  trillions  of  dollars 
in  financial  transactions  that  are  taking  place,  the  more  SEC  over- 
sight the  better,  and  if  it  is  being  financed  by  a  user  fee,  it  ought 
not  be  a  back-door  method  of  reducing  the  deficit,  but  rather  of  pro- 
tecting consumers  within  the  financial  securities  market.  So  the 
scoring  is  very  important,  and  CBO,  the  Congressional  Budget  Of- 
fice, apparently  would  agree  with  the  subcommittee's  point  of  view 
that  it  ought  to  be  offset;  0MB  doesn't,  or  what  is  the  story?  The 
fact  that  they  disagree  doesn't  help. 

I  need  to  know  which  way  they  disagree?  Who  says  what? 

Mr.  SCHAFER.  0MB  I  guess 

Mr.  Moran.  Mr.  Schafer  here  is  going  to  give  us  some  insight. 

Mr.  Schafer.  OMB's  scoring  of  the  proposal  is  that  they  would 
give  our  subcommittee  credit  for  offsetting  receipts. 

Mr.  Moran.  So  OMB  is  staying  on  the  right  side  here,  and  CBO 
doesn't? 

Mr.  Schafer.  CBO  disagrees  because  CBO  doesn't  give  the  Ap- 
propriations Committee  credit  for  revenue,  and  that  is  what  this  is 
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scored  as,  as  revenue,  and  that  goes  to  the  Ways  and  Means  Com- 
mittee. 

Mr.  MORAN.  So  Ways  and  Means  gets  credit  for  it? 

Mr.  SCHAFER.  And  we  get  scored  for  the  spending. 

Mr.  McCONNELL.  We  are  very  much  aware  of  the  language  prob- 
lems and  technical  problems  associated  with  the  two  measures,  and 
the  staff  has  been  working  on  a  compromise,  so  to  speak,  that  we 
think  will  work,  and  in  fact  we  are  hoping  to  have  that  introduced 
in  the  Senate  so  that  conferees  representing  the  House  and  Senate 
can  come  to  a  solution  that  will  work. 

FEE  LANGUAGE 

Mr.  MoRAN.  So  if  that  is  where  it  is,  it  is  bogged  down  on  the 
Senate  side? 

Mr.  McCoNNELL.  The  House  bill  would  take  care  of  it.  It  has 
problems  in  the  Senate.  We  believe  we  have  crafted  some  language 
that  will  work  in  the  Senate  and  still  meet  the  House's  needs,  and 
if  we  can  get  that  to  conference,  we  have  a  pretty  good  chance  of 
success. 

Mr.  Levitt.  The  notion  that  the  Commission  is  running  with  a 
zero  appropriation  for  next  year,  and  planning  a  business  of  that 
size,would  be  unthinkable,  with  no  real  ability  to  develop  strategic 
plans  because  of  the  uncertainty  of  where  the  dollars  are  going  to 
come  from  year  to  year.  It  is  just  terribly  inefficient. 

If  we  can  reconcile  the  Senate  and  the  House  view  on  this  issue, 
it  would  be  a  great  benefit,  both  to  the  Commission  and,  I  think, 
to  the  people  whom  we  are  responsible  for. 

Mr.  MORAN.  But  you  have  language  that  provides  the  reconcili- 
ation that 

Mr.  Levitt.  Yes,  we  do. 

Mr.  MORAN.  That  doesn't  give  you  everything  the  House  gave 
you,  but  is  enough  to  satisfy  the  Senate? 

Mr.  Levitt.  We  think  that  there  are  the  elements  of  compromise 
here.  Whether  they  eventuate,  heaven  only  knows.  But  it  is  some- 
thing that  we  regard  as  one  of  the  most  compelling  needs  the  Com- 
mission has  had  in  the  past  25  years. 

Mr.  MORAN.  There  is  a  problem  of  rationality  to  it. 

Go  ahead,  Mr.  McConnell. 

Mr.  McConnell.  What  is  critical  to  this  is  that  these  fees  be 
scored  as  offsetting  collections,  and  that  is  really  the  key  terminol- 
ogy that  needs  to  somehow  be  put  in  whatever  measure  is  finally 
put  forward  on  this,  and  that  will  allow  the  scoring  that  we  need. 
It  gets  down  to  that  kind  of  a  technical  aspect. 

Mr.  MoRAN.  So  even  though  it  sounds  like  a  semantic  problem, 
it  is  all  a  matter  of  what  words  that  you  use,  and  so  you  have 
words  worked  out? 

Mr.  McConnell.  Correct. 

Mr.  MORAN.  And  you  think  you  are  going  to  have  that  resolved 
before  the  markup  on  this  bill? 

Well,  it  matters,  you  know. 

Ms.  Fulton.  It  is  really  a  budget  point  of  order  problem  also,  Mr. 
Chairman,  in  that  your  rules  are  different  from  the  Senate  rules, 
so  whatever  proposal  we  do  come  up  with  has  to  pass  the  budget 
point  of  order  test,  too. 
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Mr.  MORAN.  In  other  words,  you  don't  want  it  to  appear  that  we 
are  putting  authorizing  legislation  on  an  appropriation  bill? 
Well,  I  hope  it  gets  resolved. 
Mr.  McCONNELL.  It  is  very  tough. 

OMB  FUNDING 

Mr.  MoRAN.  It  is,  obviously,  very  important  to  all  of  us,  but  par- 
ticularly to  you. 

What  did  you  want  to  do  that  OMB  didn't  allow  you  to  do? 

Mr.  Levitt.  I  guess  they  approved  our  budget  request  in  its  en- 
tirety with  respect  to  staiBng  increases,  but  they  denied  certain 
funds  for  government-wide  locality  and  pay  raises,  and  some  SEC- 
specific  items.  I  guess  the  amount  of  these  unfunded  items  was  in 
the  neighborhood  of  $5  million.  I  would  say  by  and  large  they  were 
pretty  supportive  of  our  budget  request. 

headquarter's  office  space 

Mr.  MORAN.  That  is  not  a  lot,  one-half  percent  or  something. 

Now,  let  me  ask  you  about  the  frugality  that  you  are  exercising 
in  terms  of  your  office  space. 

Mr.  Levitt.  I  thought  we  would  get  to  that. 

Mr.  MoRAN.  Mr.  Rogers,  I  have  had  some  concern,  as  Chairman 
Smith  has,  that  while  an  Agency  may  be  operating  efficiently,  it 
may  not  be  using  the  most  cost-effective  space  arrangements. 

In  other  words,  if  they  are  spending  $10  or  $20  more  a  square 
foot  than  they  need  to  be,  then  we  may  not  be  doing  our  job  in 
using  funds  most  efficiently  or  organizing  them  according  to  high- 
est priority,  which  is  enforcement  rather  than  necessarily  comfort 
level  of  the  staff.  But  apparently  you  have  made  some  decisions. 

You  were  going  to  look  around  for  the  most  efficient  commercial 
office  space  that  might  be  available,  but  then  I  am  sure  the  staff 
spoke  to  you,  Mr.  Levitt.  So  what  have  you  decided  to  do? 

Mr.  Levitt.  Let  me  trace  for  you,  if  I  can,  my  history  with  this 
process.  I  have  had  a  lot  of  experience  in  moving  large  offices  with 
thousands  of  people  in  them,  and  I  know  how  difficult  that  process 
can  be.  First,  the  process  of  looking  for  space  and  debating  where 
it  should  be  and  in  what  kind  of  building,  choosing  an  architect 
and  a  building  designer,  an  interior  designer,  and  all  of  the  thou- 
sands of  decisions  that  go  into  that  process. 

And  when  I  got  to  the  Commission,  I  asked  about  where  we  were 
going  and  how  we  were  doing  it,  and  I  was  told  that  my  prede- 
cessor had  considered  the  notion  of  building  a  new  building,  and 
under  a  lot  of  pressures  that  were  on  him  at  the  time,  opted  to  stay 
in  the  present  space.  And,  indeed,  I  was  comfortable  with  that  deci- 
sion. 

Our  present  landlord  was  prepared  to  renew  the  lease,  and  some 
several  months  after  that  I  was  told  that  the  landlord  had  reneged 
on  that  commitment  and  we  were  going  to  have  to  move.  That  was 
one  of  the  saddest  pieces  of  information  that  I  had  at  the  Commis- 
sion since  I  came  there. 

But  if  we  had  to  move,  I  decided  that  we  had  to  look  around  for 
space  that  would  be  cost-effective  and  yet  would  give  us  the  kind 
of  access  and  space  requirements  necessary  to  conduct  our  business 
in  the  most  efficient  way. 
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We  began  to  look  at  properties  and  entertain  proposals,  and  as 
I  got  into  this  process  and  thought  about  the  consequences  of  the 
move,  I  came  back  to  my  colleagues  and  said,  I  wonder  if  there  is 
any  possible  way  that  we  can  stay  exactly  where  we  are.  And  what 
developed  from  that  was  a  proposal  that  I  believe  is  well  on  its  way 
to  being  consummated  for  a  new  landlord  to  take  title  to  the  build- 
ing that  we  are  in,  to  acquire  that  building  from  the  landlord  that 
had  reneged  on  our  lease  arrangement. 

The  cost  per  square  foot  of  the  new  space  is  pretty  close  to  the 
cost  that  we  are  presently  paying,  something  in  the  neighborhood 
of  $31,  $32  a  square  foot.  I  prefer  this  alternative  for  a  variety  of 
reasons,  not  the  least  of  which  is  the  efforts  of  the  Commission 
today  in  terms  of  the  issues  that  we  have  undertaken;  going  all  the 
way  from  establishing  a  new  advisory  body  to  consider  the  needs 
of  consumers,  to  the  issue  of  international  accounting  standards,  to 
the  questions  of  dealing  with  accounting  for  employee  stock  op- 
tions, and  I  could  go  on  and  name  seven  or  eight  more  highly  con- 
troversial issues. 

To  add  to  that  the  burden  of  having  to  look  for  space,  decide  who 
gets  which  office,  design  carpets  and  all  of  the  things  that  go  into 
that  decision,  trying  to  persuade  people  to  relocate,  wherever  that 
may  be,  for  me  the  decision  was  clear,  and  that  was  if  at  all  pos- 
sible, for  a  rental  that  was  not  significantly  higher  than  the  rent 
that  we  are  paying  now;  indeed,  was  almost  the  same,  and  a  rental 
that  I  think  is  a  fair  rental  given  the  times,  and  a  location,  that 
from  the  standpoint  of  our  access  to  all  of  the  people  that  we  deal 
with,  I  made  the  decision  to  stay. 

And  did  my  staff  embrace  that  decision?  If  we  are  able  to  work 
out  the  terms  of  this  lease,  yes,  I  think  the  staff  probably  would 
embrace  the  decision  and  does  embrace  that  decision. 

OFFICE  SPACE  RENTAL  RATES 


Mr.  MORAN.  Is  it  a  triple — Do  you  have  an  escalating 

Mr.  Levitt.  It  is  a  full  service  lease. 

Mr.  MoRAN.  So  you  have  to  pay  for  increases  in  maintenance  and 
property  taxes  and  utilities 

Mr.  Levitt.  I  am  not  sure. 

Mr.  MORAN  [continuing].  That  are  uncontrollable. 

Mr.  McConnell.  The  number  that  we  are  talking  about  is  a  full 
service  number.  The  only  increases  would  be  taxes  that  would  be 
passed  through. 

Mr.  MORAN.  Only  taxes. 

Mr.  McConnell.  Otherwise,  it  is  full  service.  Operating  ex- 
penses are  built  into  it  that  are  tied  to  the  CPI,  no  more  than  that. 
Again,  this  lease  has  not  been  fully  developed. 

We  still  have  to — that  was  the  nature  of  the  lease  that  was 
reneged  upon  and  that  is  what  we  want  to  do,  at  least  that  good 
or  better  under  the  new  ownership. 

OFFICE  SPACE  NEEDS 

Mr.  Levitt.  We  are  sorely  pressed  for  space,  and  undoubtedly, 
we  will  be  adding  more  people,  certainly  if  markets  continue  at 
thei-r  present  level.  We  do  have  a  facility  in  Alexandria  where  we 
have  about  350  people  now  and  our  lease  there  gives  us  expansion 
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room  where  we  can  come  close  to  doubling  the  space  that  we  have 
in  that  location.  So,  I  think  the  combination  of  the  two  works  well 
for  the  term  of  the  lease. 

Mr.  MORAN.  It  is  actually  in  Fairfax  County;  isn't  it? 

Mr.  Levitt.  Yes. 

Mr.  MoRAN.  But  you  said  that  were  you  going  to  need  to  move 
not  just  because  of  the  lease  renegotiation,  or  the  fact  that  the 
owner  of  the  building  decided  not  to  renew  the  lease,  but  because 
you  needed  more  space,  and  so  you  decided  you  don't  need  that 
more  space,  that  you  are  going  to  send  more  people  out  to  the  other 
office  down  on  Edsel  Road? 

Mr.  Levitt.  Mr.  Chairman,  when  I  made  the  initial  decision,  it 
was  to  stay  in  the  building,  and  it  was  only  when  the  landlord 
reneged  on  that  commitment  did  I  opt  to  move.  And  when  I  made 
the  decision  to  stay,  it  was  with  the  knowledge  that  we  had  expan- 
sion room  in  our  Virginia  space,  and  that  we  could  make  do  with 
what  we  had  for  the  foreseeable  future. 

HEADQUARTER  OFFICE  SPACE  COSTS 

Mr.  MoRAN.  At  $32  a  square  foot.  Do  you  have  an  estimate  of 
what  you  are  budgeting  for  space  in  the  budget? 

Mr.  McCONNELL.  That  is  the  ball-park  figure  we  have  in  the 
1995  budget  for  space. 

Mr.  MoRAN.  Well,  yes,  but  what  does  that  come  to? 

Mr.  McCONNELL.  What  is  the  total  number? 

Mr.  MORAN.  It  has  to  be  in  the  budget  justification. 

Mr.  Levitt.  Yes. 

Mr.  McCONNELL.  Total  space  is  $12.5  million. 

Mr.  MORAN.  $12.5  million  you  are  paying  for  office  space  right 
now? 

Mr.  McCONNELL.  That  is  the  estimate  for  1995. 

Mr.  MoRAN.  That  includes  some  district  offices? 

Mr.  Levitt.  No.  For  408,000  square  feet,  approximately  $15  mil- 
lion. 

Mr.  MoRAN.  Okay.  It  was  $15  million.  You  have  to  be  paying  a 
lot  more  than  $12.5  million. 

Mr.  Levitt.  $12.5, 1  think,  was  the  actual. 

Mr.  MoRAN.  Last  year? 

Mr.  Levitt.  1993. 

Mr.  MORAN.  Don't  you  have  some  district  offices?  Is  it  all  head- 
quarters? 

Mr.  Levitt.  That  is  just  headquarters.  I  can  give  you  the  district 
offices. 

Mr.  MORAN.  So  it  will  go  from  12.5 — I  just  want  to  make  sure 
we  are  comparing  apples  and  apples,  I  should  say.  So  it  goes  from 
12.5  million  to  15  million.  You  would  be  spending  another  2.5  mil- 
lion this  year  in  office  space? 

Mr.  Levitt.  But  it  is  to  get  408,000 — right  now,  we  don't  occupy 
the  whole  building.  We  are,  I  guess  we  are  about  40,000  square 
feet  shy  of  the  whole  building,  45,000  square  feet  shy.  And  this 
would  get  us  the  whole  building.  We  are  going  from  368,000  square 
feet  to  nearly  409,000  square  feet.  We  will  go  from  $12.5  million 
in  1993  to  approximately  $15  million  in  1995. 

Mr.  MoRAN.  Okay. 
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Thank  you,  Mr.  Levitt. 

Mr.  Rogers,  did  you  have  some  questions? 

I  am  sure  you  do. 

Mr.  Rogers.  Mr.  Levitt,  good  to  see  you. 

Has  word  leaked  out  on  this  possible  move  insofar  as  West  Vir- 
ginia; do  you  think?  [Laughter.] 

Mr.  Levitt.  I  thought  we  could  move  us  to  Brooklyn,  but  no  one 
would  go  along  with  that. 

FEE  REVENUE 

Mr.  Rogers.  Well,  Mr.  Mollohan  is  not  here  today  from  West 
Virginia. 

Now,  tell  me  again.  I  think  I  heard  this  figure,  but  I  want  to  be 
sure  I  wrote  it  down  correctly. 

How  much  did  you  say  that  these  fee  increases  will  generate  over 
your  appropriation? 

Mr.  Levitt.  About  $500  miUion,  $508  million. 

Mr.  Rogers.  That  is  what  I  thought  you  said.  Well,  that  is  the 
total  fees  under  the  new  scheme. 

Mr.  Levitt.  Yes,  yes. 

Mr.  Rogers.  And  so  you  are  asking  an  appropriated  amount  of 
$309.6  million? 

Mr.  Levitt.  $306— right,  right;  $309  in  total  funding. 

Mr.  Rogers.  $309.6? 

Mr.  Levitt.  Right. 

Mr.  Rogers.  Ajid  the  total  fees  generated  under  your  proposal  or 
OMB's  proposal,  I  should  say,  then  would  be  what,  $817,  roughly? 

Mr.  Levitt.  $813,530. 

Mr.  Rogers.  In  fees? 

Mr.  Levitt.  That  is  correct. 

Mr.  Rogers.  Or,  as  some  people  say,  taxes. 

Well,  that  is  no  small  change;  is  it? 

Mr.  Levitt.  No.  We  are  quite  a  profit  center  for  the  U.S.  Govern- 
ment. 

Mr.  Rogers.  Well,  you  would  be. 

Now,  currently  as  I  understand  it,  under  the  present  fee  schedule 
for  the  current  year,  you  generated  $202  million  from  fees;  is  that 
right  or  wrong? 

Mr.  Levitt.  No.  In  the  current  year  we  generated  $631,540  from 
fees.  That  is  an  estimate  of  what  this  year's  fees  would  be. 

Mr.  Rogers.  For  1994? 

Mr.  Levitt.  Last  year's  actual  was  $516,772. 

Mr.  Rogers.  All  right. 

Staff  tells  me — and  we  are  looking  at  a  chart — ^for  fiscal  year 
1993,  which  was  the  last  full  year  that  we  have  data,  the  fees  gen- 
erated $516.8  million,  and  the  Congress  allowed  you  to  keep  $226 
million  of  that;  am  I  correct? 

Mr.  Levitt.  I  believe,  the  amount  made  available  to  the  U.S. 
Treasury  was  $248  million.  In  any  event,  fees  have  gone  from  near- 
ly $99  million  in  1983,  up  to  an  estimated  $631  million  this  year. 

Mr.  Rogers.  But  is  that  due  to  the  market  growth  rather  than 
increasing  your  fee  schedule? 

Mr.  Levitt.  Partially. 
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Mr.  Rogers.  All  right.  So  for  proposing  the  1995  budget,  you  go 
to  0MB  and  you  say,  no  new  taxes.  And  0MB  says,  more  taxes, 
except  we  are  going  to  call  them  fees,  and  while  we  are  at  it,  let's 
really  increase  them.  So  they  would  jump  you  $631  million  in  fees 
generated  probably  to — ^what  was  it,  $814? 

Mr.  Levitt.  $813. 

Mr.  Rogers.  $813.5,  And  that  on  a  chart  is  almost  vertical  move- 
ment; isn't  it? 

Mr.  Levitt.  Well,  it  is  certainly  upward  movement. 

FEE  PROCESS 

Mr,  Rogers.  Looking  at  it  on  a  chart,  it  goes  through  the  ceiling. 

I  think  we  are  all  being  very,  very  expectant,  I  almost  use  the 
word  "naive,"  to  think  that  the  Congress  in  an  appropriations  bill 
would  enact  such  a  tax  increase  for  several  reasons.  And  that  this 
kind  of  a  proposal  coming  from  an  OMB  managed  by  my  former 
Chairman  on  the  Budget  Committee,  Leon  Panetta  is  somewhat 
surprising, 

Mr,  Levitt.  Mr.  Rogers,  I  wish  I  could  convey  to  you  the  number 
of  discussions  that  I  and  my  colleagues  have  engaged  in  with  the 
various  players  who  must  work  together  for  the  Commission  ever 
to  hope  for  a  measure  of  rationalization  in  its  budgeting  process. 
And  to  balance  the  interests  of  one  party  versus  others  that  are 
very  different,  and  trying  to  accommodate  and  adjust  to  rules  that 
to  me  appear  to  be  arcane  and  practices  which  certainly  appear  at 
best  to  be  different,  and  to  keep  all  of  the  parties  at  the  same  table 
talking  the  same  language  and  not  lose  sight  of  the  mission  of 
keeping  this  extraordinary  agency  alive  and  well  and  responsive  to 
its  awesome  responsibilities,  makes  this  an  exercise  in  trjring  to  ar- 
rive at  consensus.  And  to  you  it  looks  extreme,  and  I  guess  it  does 
to  me,  too,  but  our  goal  is  to  try  to  get  to  that  objective  of  being 
self-funding. 

SELF  funding 

Mr.  Rogers.  You  are  self-funded  twice  over  now. 

Mr.  Levitt.  I  know  that,  but  they  don't  treat  us  that  way. 

Mr.  Rogers.  I  understand  that. 

Now,  if  I  had  my  druthers,  I  would  let  you  be  completely  self- 
funded;  no  less,  nor  no  more.  That  is  what  I  wish  we  could  do.  But 
this  proposal  is  clearly  doing  two  things:  One,  it  is  not  allowing  you 
to  self-fund  your  operation;  it  is  taking  tax  dollars  as  well  to  do 
that.  But  more  importantly,  it  is  using  your  operation  as  an  enor- 
mous money  machine  for  the  other  operations  of  the  government. 

Mr.  Levitt,  That  is  correct. 

Mr.  Rogers.  All  the  while  disallowing  you  to  use  monies  you 
generated  for  your  expenses,  and  I  think  that  is  bad.  So  maybe 
somewhere  along  the  line  during  this  year  we  can  address  those 
problems, 

I  understand  where  you  are  coming  from.  I  have  some  difficulty 
agreeing  with  OMB  on  this,  and  I  wish  they  would  have  left  you 
alone.  I  think  you  would  be  in  much  better  shape  here,  and  per- 
haps down  the  pike,  if  they  had  not  been  so  grabby  with  this  rocket 
they  have  launched,  straight  up  on  the  money  machine  they  see. 
But  you  are  not  alone  in  that,  suffice  it  to  say. 
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BANKS  MANAGING  AND  SELLING  MUTUAL  FUNDS 

Now,  let  me  direct  your  attention  for  a  minute  to  the  question 
of  banks  managing  and  selling  mutual  funds.  There  has  been  a 
great  deal  of  concern  that  banks  could  be  leaving  investors  in  those 
mutual  funds  with  the  false  impression  that  mutual  funds  are  fed- 
erally insured.  And  I  have  heard  that  the  SEC  is  increasingly  con- 
cerned about  that  and  plans  to  look  into  this  problem.  Can  you 
comment  on  this? 

Mr.  Levitt.  Well,  I  am  concerned  about  that.  I  guess  my  concern 
was  first  raised  when  one  of  the  members  of  our  staff  endeavored 
to  open  a  bank  account  at  a  local  Washington  bank  and  went  up 
to  the  window  and  the  officer  charged  with  the  responsibility  of 
handling  that  transaction  said:  Now,  wait  a  second.  Wouldn't  you 
rather  have  a  mutual  fund  that  we  sell  at  this  bank? 

And  he  said:  No,  I  would  like  a  checking  account.  He  said:  Well, 
you  know,  a  mutual  fund  would  pay  you  a  higher  rate  of  return 
than  the  checking  account.  Now,  if  that  is  happening  here  in  Wash- 
ington, D.C.,  you  can  imagine  what  is  happening  in  Coral  Gables 
or  Dubuque  or  heaven  knows  where  else  in  the  country  where  mu- 
tual funds  are  now  being  sold  by  banks. 

We  did  a  survey  that  indicated  that  about  66  percent  of  the  peo- 
ple who  acquired  mutual  funds  from  banks  thought  that  they  had 
at  least  the  protection  of  the  FDIC,  and  if  not  that,  certainly  the 
imprimatur  of  the  bank  suggested  that  they  couldn't  lose  money  in 
these  funds. 

So  yes,  I  am  concerned  and  I  expressed  the  concern  to  the  Comp- 
troller of  the  Currency,  and  together  we  have  launched  another  ini- 
tiative to  resurvey  the  public  to  determine  what  should  be  done. 
But  I  think  at  the  very  least,  banks  should  not  be  allowed  to  use 
names  that  are  similar  to  the  name  of  the  bank  with  respect  to 
their  mutual  funds,  and  hopefully  wherever  possible  where  banks 
have  more  than  one  story,  I  would  hope  that  they  could  sell  mutual 
funds  on  a  floor  other  than  on  the  banking  floor,  to  avoid  the  obvi- 
ous confusion  that  occurs. 

MUTUAL  FUND  AUTHORITY 

Mr.  Rogers.  Do  you  foresee  the  SEC  with  authority  to  regulate 
these  funds? 

Mr.  Levitt.  We  have  the  authority  to  regulate  mutual  funds,  but 
we  do  not  have  the  authority  to  regulate  the  advisers  to  those 
funds,  and  if  the  banks  become  advisors  to  the  funds,  we  are  in  the 
extremely  awkward  position  of  having  our  people  in  there  looking 
at  the  fund,  but  not  being  able  to  look  at  the  adviser's  books,  and 
that  is  like  operating  with  one  hand  tied  behind  our  backs. 

COORDINATION  OF  MUTUAL  FUND  REGULATION 

Mr.  Rogers.  What  other  agencies  would  you  have  to  deal  with 
to  get  at  the  problem? 

Mr.  Levitt.  Well,  we  would  have  to  deal  with  a  variety  of  agen- 
cies, not  the  least  of  which  would  be  the  Comptroller  of  the  Cur- 
rency, but  the  point  here  is  that  none  of  those  agencies  have  the 
experience  of  overseeing  investors'  rights.  The  mission  of  those 
agencies  is  to  protect  depositors  in  banks  and  to  protect  the  banks 
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themselves.  Their  interests  and  their  commitment  is  not  to  inves- 
tors, which  is  ours,  and  that  is  our  history. 

Furthermore,  they  don't  really  have  a  regulatory  mechanism  that 
is  adequate  to  protecting  investors.  What  we  have  had  today  as  a 
result  of  disintermediation  in  our  markets  is  that  millions  of  people 
have  taken  their  funds  from  safe  havens,  from  certificates  of  de- 
posit which  are  now  yielding  so  little  that  they  have  decided  to  in- 
vest in  mutual  funds  as  an  opportunity  to  secure  the  kind  of  in- 
come that  they  need  for  their  very  survival. 

These  people  are  ill-equipped,  in  my  judgment,  to  understand  the 
level  of  risk  that  is  involved  in  making  a  decision  as  to  which  mu- 
tual fund  is  suited  to  their  needs,  what  other  risks  are  involved  in 
a  money  market  fund,  and  the  kinds  of  decisions  that  are  critical 
to  their  very  livelihood. 

FUNCTIONAL  REGULATION 

Mr.  Rogers.  So  what  do  you  plan  to  do? 

Mr.  Levitt.  Well,  my  hope  is  that  a  bill  that  Congressman  Din- 
gell  has  introduced  to  accomplish  functional  regulation  will  give  us 
the  power  to  inspect  and  oversee  both  the  mutual  funds  and  their 
advisers,  and  this  goes,  of  course,  hand  in  glove  with  the  present 
adviser's  bill  which  has  passed  both  Houses  and  which  is  in  con- 
ference committee  today,  to  allow  us  to  hire  over  a  period  of  time 
additional  examiners  to  enable  us  to  do  a  more  comprehensive  job. 
These  are  all  related. 

INVESTMENT  ADVISERS  ACT 

Mr.  Rogers.  Now,  what  is  the  status  of  the  proposed  legislation 
to  amend  the  Investment  Advisers  Act.  Where  does  that  stand? 
Has  it  gotten  through  the  committee  yet? 

Mr.  Levitt.  It  has  gotten  through  the  House  and  the  Senate,  and 
it  is  about  to  go  into  conference. 

Mr.  Rogers.  How  much  of  your  fiscal  1995  budget  request  is  con- 
tingent on  that  legislation  being  enacted? 

Mr.  Levitt.  For  the  year  in  question,  fiscal  year  1995,  it  is  $8.6 
million. 

Mr.  Rogers.  Now,  there  are  some  fee  increases  in  that  bill,  I 
think. 

Mr.  Levitt.  There  are  fee  increases  for  investment  advisers,  and 
I  think  that  is  appropriate.  The  advisery  fees,  I  think  for  years 
have  been  so  low,  they  are  almost  laughable. 

Mr.  Rogers.  Do  you  know  how  much  in  fees  would  be  generated 
by  that  legislation? 

Mr.  Levitt.  Additional  fees? 

Mr.  McCONNELL.  $17  million.  It  is  included  in  the  $814  estimate 
as  well. 

Mr.  Rogers.  I  see.  That  is  included  in  the  $814.15? 

Mr.  Levitt.  Yes. 
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CORPORATE  EXECUTIVE  DISCLOSURE 

Mr.  Rogers.  And  finally,  Chairman  Breeden  took  some  new 
steps  to  make  corporate  executives  disclose  more  information  to 
shareholders  about  their  compensation,  and  to  allow  shareholders 
to  object  through  nonbinding  process  statements. 

Can  you  update  us  on  where  you  may  be  headed  in  that  field? 

Mr.  Levitt.  Yes.  I  really  applaud  former  Chairman  Breeden's  ef- 
forts in  terms  of  disclosure  of  compensation.  Frankly,  I  feel  like  dis- 
closure is  a  much  better  vehicle  for  controlling  unbridled  greed 
than  legislation  would  be. 

I  have  sat  on  boards  of  directors,  and  I  have  sat  on  and  chaired 
compensation  and  audit  committees,  and  I  know  how  sensitive 
those  committees  are  to  the  disclosure  of  corporate  compensation 
that  appears  to  be  excessive.  Every  month  I  meet  with  five  or  six 
heads  of  public  companies  of  different  sizes  to  ask  them  what  is  on 
their  mind,  to  tell  them  about  the  Commission's  initiatives  and 
hear  what  their  relationship  with  the  Commission  has  been. 

I  had  one  of  those  dinners  last  night  and  the  members  of  that 
group  made  a  number  of  observations.  Number  one,  they  said  that 
they  felt  that  the  process  of  working  with  the  Commission  was  an 
open  process,  and  that  while  there  were  many  disagreements,  they 
always  felt  that  they  had  a  good  hearing,  and  that  was  good. 

Secondly,  they  said  that  in  terms  of  their  filings,  they  found  that 
the  Commission  was  very  prompt  in  responding  to  filings  that  they 
had  before  the  Commission. 

And  then  they  got  to  this  compensation  issue.  They  said,  you 
know,  we  fought  it  tooth  and  nail;  we  didn't  like  it;  we  didn't  want 
it.  We  kind  of  think  that  the  box  that  you  have  in  there  which 
gives  a  comparative  survey  of  compensation,  we  think  that  is  all 
right;  but  we  think  the  narrative  that  you  are  asking  the  audit 
committees  to  provide  in  terms  of  how  they  determine  our  com- 
pensation, we  think  that  is  complex  and  we  think  it  is  too  wordy 
and  we  think  it  is  redundant. 

And  I  said  to  them  that  that  is  probably  the  most  important  part 
of  it,  because  if  an  audit  committee  knows  that  they  have  to  ex- 
plain and  they  have  to  be  accountable  for  their  actions,  they  are 
going  to  act,  in  my  judgment,  with  more  thought,  more  care,  and 
more  concern  than  if  they  didn't. 

Now,  I  wasn't  able  to  persuade  this  group  to  that  point  of  view, 
but  I  would  say  the  effort  was  useful.  It  is  something  that  we  have 
got  to  constantly  watch,  because  times  change,  and  we  have 
learned  through  this  process  that  some  of  the  things  we  are  asking 
for  may  be  burdensome  and  not  cost-effective,  and  we  will  address 
that  as  we  go  along.  It  is  not  something  we  can  sit  back  and  as- 
sume that  we  did  something  that  was  useful  and  wonderful  in  1993 
and  we  will  stay  with  it.  It  has  to  be  constantly  fine  tuned. 

But  I  think  that  the  staff  did  an  extraordinary  job,  and  I  thank 
former  Chairman  Breeden.  This  was  one  of  the  great  legacies  he 
left  to  this  country,  in  my  judgment. 

Mr.  Rogers.  Well,  thank  you  Chairman  Levitt,  and  good  luck  to 
you. 

Mr.  Chairman,  just  as  you  were  out,  we  were  discussing  his  pro- 
posal to  move  their  offices  to  West  Virginia.  I  don't  know  if  you  are 
in  favor  of  that? 

Mr.  Smith  [presiding].  Well,  as  long  as  they  have  a  good  airport, 
with  communications  nowadays,  it  doesn't  make  any  difference 
where  you  are. 
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Mr.  Levitt.  We  were  looking  at  Dubuque. 

SMALL  BUSINESS  INITIATIVES 

Mr.  Smith.  What  about  your  small  business  initiative.  How  are 
you  coming  with  that? 

Mr.  Levitt.  Well,  you  and  I  were  fellow  warriors  on  that  front, 
and  I  think  as  far  as  the  Commission  is  concerned  that  the  support 
of  small  business  is  a  critical  priority.  The  best  manifestations  of 
that,  I  think,  are  some  of  the  bills  that  have  been  introduced  in  the 
Senate  and  in  the  House.  We  are  actively  supporting  the  D'Amato 
proposal,  and  there  are  a  number  of  proposals  in  the  House,  some 
of  which  are  more  attractive  than  others. 

But  as  I  travel  around  the  country  and  visit  our  regional  offices, 
we  are  mindful  of  community  insistence  that  we  be  able  to  service 
small  business  needs  in  those  communities.  And  that  is  an  impor- 
tant initiative,  because  even  in  communities  in  which  we  may  not 
have  an  office,  I  want  to  be  certain  that  the  small  business  environ- 
ment knows  that  we  are  prepared  to  service  them  from  either  an 
adjacent  region  or  from  headquarters  here  in  Washington. 

Mr.  Smith.  What  size  offerings  are  we  seeing? 

Mr.  Levitt.  Let  me  ask  one  of  my  colleagues  specifically. 

Linda,  can  you  answer  that? 

Ms.  QuiNN.  Well,  we  have  had  over  the  last  year  almost  a  record 
number  of  IPOs,  and  they  range  in  size  from  $1  million,  maybe 
even  lower,  to  hundreds  of  millions  of  dollars.  There  were  about 
1,100  IPOs  last  year.  The  small  business  initiative  that  we  intro- 
duced included  a  new  form  to  simplify  registration  for  smaller  com- 
panies and  they  are  defined  as  companies  that  had  revenues  of 
under  $25  million  annually,  and  we  have  given  a  small  business 
form  to  them  to  register  deals;  it  can  be  any  size  deal. 

In  the  first  year  that  the  new  form  was  effective,  we  had  about 
$3  billion  registered  on  it,  and  that  was  about  265  different  filings. 
That  is  about  three  times  the  dollar  amount  of  offerings  that  was 
filed  on  simplified  forms  as  in  the  prior  year. 

SMALL  BUSINESS  FILINGS 

Mr.  Smith.  Suppose  there's  a  small  business  that  needs  a  half  a 
million  dollars;  what  is  involved? 

Ms.  QuiNN.  Well,  what  we  did  was  expand  the  availability  of  an 
exempt  public  offering  process  that  is  called  Regulation  A.  In  the 
first  year  that  Regulation  A  was  expanded,  it  was  available  up  to 
$5  million,  we  had  five  times  the  dollar  amount  done  on  Regulation 
A  that  had  been  done  the  prior  year. 

Mr.  Smith.  You  say  five  times  the  amount.  Is  that  a  significant 
amount? 

Ms.  QuiNN.  It  was  about  $200  miUion. 

Mr.  Smith.  You  are  not  measuring  it  in  dollars  rather  than  num- 
bers of 

Ms.  QuiNN.  Well,  we  had  78  filed  in  the — that  accounted  for  that 
$200  million.  It  was  78  transactions  filed,  as  compared  to  31  the 
prior  year. 

Mr.  Smith.  So  it  is  a  little  over  double? 

The  reason  I  ask  is  that  I  think  it  is  a  terribly  important  area. 
We  have  a  whole  new  manufacturing  system  in  the  United  States 
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today,  copied  somewhat  after  our  defense  buildup  system  of  the 
early  1980s,  where  we  have  assembly  plants  and  they  buy  compo- 
nents and  then  they  assemble  components. 

They  buy  components  wherever  they  can  buy  them,  instead  of 
manufacturing  in-house.  And  small  businesses  are  going  to  manu- 
facture these  components.  And  they  are  the  ones  who  keep  ahead; 
they  are  the  ones  who  are  always  looking  for  a  way  to  offer  a  better 
component  than  somebody  else  has,  and  there  is  no  allegiance  in 
the  assembly  plant  to  any  one  supplier  because  they  need  the  best 
component  they  can  get.  They  don't  have  an  investment  in  it,  so 
they  buy  wherever  they  can  buy. 

I  just  think  that  there  are  an  awful,  awful  lot  of  these  small  busi- 
nesses going  to  start  up;  some  of  them  are  not  starting  up,  some 
of  them  have  been  in  business  a  little  while,  but  they  have  a  new 
opportunity  out  here  and  they  need  to  float  some  stock  and  get 
some  money,  and  they  can't  get  it  locally  in  a  lot  of  these  places 
where  they  need  to  locate. 

I  mean,  they  need  to  locate  a  lot  of  times  out  in  the  county  seat, 
town,  near  the  highway,  where  they  are  in-between  where  the  com- 
ponent comes  from;  they  enhance  it,  it  goes  to  the  next  step.  They 
don't  even  have  storage  anymore.  I  mean,  through  computers  they 
deliver  overnight  the  number  that  they  need,  the  next  place,  the 
next  day. 

And  I  just  think  that  this  is  one  area  that  we  have  to  get  public 
offerings  to  these — and  78  is  nothing.  We  are  talking  about  hun- 
dreds and  hundreds  and  hundreds. 

Ms.  QuiNN.  Well,  there  is  another  exemption,  for  seed  capital,  we 
don't  review.  The  exemption  B  for  offerings  by  non-reporting  com- 
panies up  to  $1  million  which  are  subject  to  no  requirements  other 
than  antifraud  prohibitions. 

Mr.  Smith.  How  many  do  you  have  in  that  category? 

Ms.  QuiNN.  Well,  we  don't  get  them,  because  we  have  totally  ex- 
empted them,  so  we  can't  keep  a  count.  But  the  Commission,  rec- 
ognizing the  need  for  seed  capital,  certainly  took  steps  to  facilitate 
these  offerings  and  there  are  probably  hundreds  of  these  Rule  504 
offerings  annually,  in  contrast  to  the  more  limited  number  of  Reg. 
A's. 

The  seventy-eight  regulation  A's,  though,  combines  with  the  sim- 
plification we  did  in  the  registered  side  of  offerings,  and  that  is  in 
the  hundreds.  But  I  think  this  is  one  of  the  key  issues  for  the  Com- 
mission's Corporate  Finance  program  and  we  are  continuing  to 
work  with  the  SBA  on  it. 

SMALL  BUSINESS  REGULATION 

Mr.  Levitt.  I  think  that  is  an  important  point,  because  if  small 
business  has  a  lament  today,  it  is  the  burdensome,  costly  regula- 
tion that  they  have  to  comply  with.  Most  of  the  really  smallest 
businesses  in  America  are  funded  from  uncles  and  aunts  and  rel- 
atives. And  once  they  get  beyond  that,  for  them  to  get  a  public  of- 
fering without  having  to  endure  the  cost  of  such  an  offering,  that 
has  been  our  goal,  to  try  to  beat  down  those  costs  for  the  small  bor- 
rower. 

And  I  think  by  exempting  that  first  $1  million,  that  is  a  step  in 
the  right  direction,  because  there  is  a  lot  of  that  going  on  out  there. 
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Mr.  Smith.  Well  if  it  is  exempt,  this  $1  million,  to  what  extent 
do  they  deal  with  you  at  all? 

Ms.  QuiNN.  They  don't.  They  would  submit  a  notice  that  just  in- 
dicates the  company  may  conduct  an  offering  relying  on  this  ex- 
emption, but — they  don't  have  to  file  documents  and  deal  with  us. 
The  question  would  be  whether  they  have  to  register  in  the  States, 
and  that  can  introduce  its  own  costs.  But  this  initiative  to  simplify 
rule  504  that  the  Commission  undertook  several  years  ago  provided 
for  no  regulatory  cost  at  the  Federal  level.  You  just  have  to  be  hon- 
est when  you  sell  your  securities. 

Mr.  Smith.  And  this  is,  you  know,  what  the  Small  Business  De- 
velopment Center  Program  is:  they  get  advice  from  them,  these 
kind  of  people  do.  I  just  think  it  is  an  area  that — if  it  is  true  that 
we  are  entering  into  a  10-year  period  where,  all  of  the  elements  are 
there  for  steady  growth  in  our  business  and  competitiveness,  we 
have  got  to  be  able  somehow  to  get  the  public  money. 

Not  only  that,  but  there  is  a  shortage  of  places  to  invest  in  for 
some  of  these  pension  funds  and  some  of  the  others  where  they  can 
get  the  kind  of  return  they  have  to  have  under  the  assumed  rate 
of  earnings  that  they  had  to  file  with  their  actuarial  valuation.  And 
somehow,  we  have  got  to  make  it  easy,  yet  not  risky,  not  to  the 
point  that  it  becomes  a  risk,  to  get  money  to  some  of  these  people. 

SEC/CFTC  ISSUES 

I  haven't  heard  much  lately  about  the  merger  with  the  Commod- 
ities Futures  Trading  Commission. 

Mr.  Levitt.  What  is  that?  [Laughter.] 

Philosophically,  I  have  always  favored  merging  the  two  agencies. 
I  have  always  felt  it  is  an  irrational,  costly,  duplicative,  dangerous 
process,  having  them  separated.  I  carefully  watched  my  prede- 
cessors— both  Chairman  Breeden  and  Chairman  Ruder — their  ef- 
forts to  accomplish  this  goal.  And  I  guess  if  I  knew  I  would  be  here 
for  the  next  35  years,  this  would  be  one  of  my  priorities.  But  in 
measuring  it  in  terms  of  the  other  enormous  priorities,  I  have  de- 
cided to  say  what  I  have  said  and  not  to  spend  a  great  deal  of  effort 
or  time  on  accomplishing  that  goal. 

Unhappily,  in  this  country,  once  something  becomes  part  of  our 
legislative  landscape,  it  takes  a  calamity  of  some  sort  to  bring 
about  change.  I  hope  that  doesn't  occur.  But  I  almost  believe  that 
it  is  that  kind  of  disruption  which  would  galvanize  Congress  to  do 
what  I  think  should  be  done. 

Mr.  Smith.  I  think  there  is  another  way  to  approach  it.  I  was  the 
author  of  the  Commodity  Futures  Trading  Commission,  and  I 
called  it  "Commodity  Futures  for  a  Purpose."  It  was  to  deal  with 
commodities.  And  we  didn't  have  all  of  these  derivatives  under 
your  agency  at  that  time.  And  then  it  was  several  years  after  that 
that  the  agreement  was  made  that  put  a  lot  of  those  financial  types 
over — left  them  under  commodity  futures,  and  they  got  some  rela- 
tionship with  both. 

But  I  am  wondering  if  it  isn't  time  to  look  at  that  agreement  as 
to  the  division  between  the  two. 

Mr.  Levitt.  Well,  our  whole  movement  is  toward  functional  regu- 
lation and  any  logical  approach  to  this  would  say  that  that  is  cor- 
rect. I  think  what  I  have  tried  to  do  as  best  as  possible,  is  to  work 
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cooperatively  with  the  CFTC  to  see  to  it  that  there  is  as  Uttle  over- 
lap as  possible.  But  it  certainly  is  not  a  desirable  circumstance  and 
probably  more  dangerous  today  than  it  was  when  you  first  created 
this  body. 

Mr.  Smith.  Well,  when  it  was  first  created,  we  didn't  dream  that 
they  would  go  into  financial  futures  the  way  they  have,  that  they 
would  approve  practically  every  application  that  came  along.  You 
have  so  many  financial  futures  now,  to  some  extent  it  detracts  from 
their  ability  to  handle  their  commodities.  Anyway,  you  are  not 
looking  at  that  agreement? 

Mr.  Levitt.  I  am  looking  at  it,  but  I  have  no  plans  to  do  any- 
thing about  it. 

Mr.  Smith.  I  see. 

Mr.  Levitt.  I  would  rather  let  you  do  it.  But  I  am  right  behind 
you. 

Mr.  Smith.  It  is  not  one  of  those  things  that  is  easy  to  do  legisla- 
tively either.  It  can  be  done  better  by  the  heads  of  Commodity  Fu- 
tures Trading  Commission  and  yourself  coming  up  with  some  kind 
of  a  more  rational  division  than  we  have  now,  and  then  having  it 
approved. 

In  fact,  that  is  what  happened  before,  you  know.  They  made  the 
agreement  and  then  it  was  approved.  Although  I  think  the  agree- 
ment was  much  too  broad. 

Mr.  Levitt.  I  certainly  would  be  more  than  willing  to  enter  into 
discussions  with  the  new  chairperson  of  the  CFTC,  although  I  sus- 
pect if  history  is  any  guide,  that  that  chairperson  will  embrace  the 
interests  of  his  or  her  oversight  committee  and  the  various  entities 
that  they  regulate  which  have  so  fiercely  objected  to  solving  this 
awful  problem. 

Mr.  Smith.  Well,  they  have  different  entities  over  there,  too.  A 
couple  of  the  biggest  ones  don't  want  things  changed,  but  there  are 
some  others  that  do. 

I  think  the  rest  of  these  questions  can  be  answered  in  the  record. 

Mr.  Levitt.  Great. 

Mr.  Smith.  Thank  you. 

Mr.  Levitt.  Thank  you  very  much. 

Mr.  Smith.  The  hearing  is  adjourned  until  tomorrow  morning. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 
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Questions  Submitted  from  Chairman  Smith 

Fee  Proposals 

QUESTION:  Please  briefly  describe  the  revised  fee  system 
proposal  included  in  the  President's  Budget  request  for 
fiscal  year  1995.  How  does  this  proposed  fee  structure 
differ  from  the  existing  system? 

Under  the  revised  proposal ,  what  is  the  total 
amount  of  fees  to  be  collected?  Of  that  amount, 
how  much  will  be  directed  to  the  General  Fund 
of  the  Treasury?  How  does  that  compare  to  FY 
1993  actuals  and  estimated  collections  for  the 
current  fiscal  year? 

ANSWER :  The  Securities  and  Exchange  Commission  (SEC  or 
Commission)  presently  collects  four  different  types  of 
fees  under  the  federal  securities  laws.   These  fees  are: 

(1)  registration  of  securities  under  the  Securities  Act 
of  1933;  (2)  securities  transactions  under  the  Securities 
Exchange  Act  of  1934;  (3)  tender  offer  and  merger  proxy 
filings  under  the  Securities  Exchange  Act  of  1934;  and 

(4)  other  filings  and  reports  under  the  Independent 
Offices  Appropriations  Act. 

Under  the  Commission's  existing  fee  structure,  it  is 
funded  through  a  combination  of  appropriated  funding  and 
offsetting  fee  collections  from  the  registration  of 
securities  under  section  6  (b)  of  the  Securities  Act  of 
1933.  By  statute  the  section  6(b)  fee  rate  is  l/50th  of 
1  percent  of  the  aggregate  value  of  the  securities  being 
registered.  This  fee  rate  has  been  changed  annually 
through  the  appropriations  bill  to  l/40th  in  fiscal  1990 
and  1991,  l/32nd  in  fiscal  1992  and  1993,  and  l/29th  in 
fiscal  1994.  The  difference  between  l/50th  and  the 
higher  fee  rate  is  the  "offset"  that  is  used  to  fund  the 
Commission.  Since  fiscal  1990,  the  amount  of 
appropriated  funding  has  declined,  while  the  reliance  on 
offsetting  fee  collections  has  increased. 

The  revised  fee  system  proposal  included  in  the 
President's  fiscal  1995  budget  contains  several  changes 
to  the  funding  structure  for  the  Commission.  First,  it 
increases  the  statutory  rates  for  all  of  the  fees 
required  under  the  federal  securities  laws- -registering 
securities,  securities  transactions,  and  tender  offer  and 
merger  proxy  filings.  Second,  the  proposal  would  extend 
the  fees  for  securities  transactions  to  the  over-the- 
counter  market,  which  is  currently  exempt  from  paying 
this  fee.  Finally,  the  proposal  establishes  a  new  fee 
to  be  paid  by  investment  advisers,  if  legislation  is 
enacted  amending  the  Investment  Advisers  Act  of  1940. 
This  legislation  has  been  approved  by  both  Houses  of 
Congress  and  is  currently  in  conference  committee.   The 


305 


President's  proposal  does  not  mention  fees  paid  under  the 
Independent  Offices  Appropriations  Act. 

Under  the  President's  proposal,  the  Commission  would  be 
funded  totally  from  appropriations.  However,  the 
increased  and  new  fees  collected  by  the  Commission  would 
be  deposited  into  a  special  fund  at  the  U.S.  Treasury  and 
would  reduce  the  appropriations  amount  so  that  the  net 
effect  is  a  "zero"  appropriation  for  the  Commission.  The 
existing  fees  would  continue  to  be  deposited  into  the 
General  Fund  of  the  U.S.  Treasury. 

This  new  fee  system  proposed  by  the  President  is 
estimated  to  collect  $813.5  million  in  total  revenue  of 
which  $306  million  would  be  used  to  fund  the  Commission 
and  the  balance,  $507.5  million,  would  be  deposited  into 
the  General  Fund  of  the  U.S.  Treasury  for  funding  other 
government  programs.  The  following  table  compares  fee 
collections  and  the  allocation  of  those  fees. 

Dollars  in  Millions 
(rounded  to  nearest  million) 

Fiscal        Total  Fee      Total  SEC      SEC  Funding 
Year         Collections     Funding        from  Apps . 

1993  $517  $253  $127 

1994e  $632  $269  $  58 

1995e  $814  $306  $   0* 

*In  fiscal  1995,  the  Commission  would  receive  $306 
million  in  appropriated  funding,  but  as  fees  are 
collected  and  deposited  into  the  U.S.  Treasury,  the 
appropriated  funding  would  be  reduced  to  zero. 

QUESTION:  Are  all  of  the  fees  included  in  the  requested 
appropriations  language  simply  expansions  of  existing 
fees,  or  are  there  new  fees  included? 

ANSWER:  As  outlined  above,  the  President's  proposal 
includes  several  changes  to  all  of  the  fees  required 
under  the  federal  securities  laws.  First,  the  fee  rates 
for  securities  registrations,  securities  transactions  and 
tender  offer  and  merger  proxy  filings  are  being 
increased.  In  addition,  the  fee  rate  is  being  extended 
to  securities  transactions  in  the  over-the-counter  market 
which  are  currently  exempt  from  paying  this  fee.  Also, 
a  new  fee  to  be  paid  by  investment  advisers  is  included, 
contingent  on  the  enactment  of  legislation  amending  the 
Investment  Advisers  Act  of  1940.  The  President's 
proposal  does  not  mention  fees  paid  under  the  Independent 
Offices  Appropriations  Act. 
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QUESTION:  Does  the  Commission  support  this  proposed  fee 
system?  Did  the  Commission  itself  participate  in  the 
development  of  the  proposed  fee  structure? 

ANSWER :  The  Commission  did  not  suggest  or  recommend  the 
proposed  fee  system  contained  in  the  President's  fiscal 
1995  budget  request.  The  fee  system  was  proposed  by  the 
Office  of  Management  and  Budget  (0MB) .  However,  the  SEC 
staff  provided  technical  assistance  to  0MB  in  drafting 
the  proposed  appropriations  language. 

The  Commission  strongly  supports  self -funding  for  the 
agency.  The  President's  proposal  is  one  of  several 
methods  to  accomplish  self-funding  for  the  SEC.  However, 
the  staff  has  expressed  concern  with  the  President's 
proposal  in  that  the  fee  rates  are  being  increased  to 
fund  the  SEC,  while  the  existing  fees  will  continue  to 
be  deposited  into  the  General  Fund  of  the  Treasury.  The 
worry  is  that  the  industry  is  not  receiving  the  level  of 
oversight  and  regulation  for  which  the  industry  currently 
is  paying,  and  that  the  fee  rate  increases  may  hinder 
capital  formation  and  impose  excessive  costs  on  the 
industry. 

QUESTION:  What  has  been  the  reaction  of  industry  to 
these  proposed  fee  increases?  Are  there  certain  segments 
of  the  securities  industry  which  would  be  hit  with  a 
disproportionate  share  of  the  fee  increases?  Please 
explain. 

ANSWER:  Representatives  of  the  industry,  including  the 
Securities  Industry  Association,  the  Investment  Company 
Institute  and  the  Council  of  Institutional  Investors, 
have  expressed  support  to  the  Congress  for  the  SEC's  self 
funding  initiative.  However,  the  industry  is  opposed  to 
paying  fees  that  greatly  exceed  the  cost  of  the 
Commission's  operations.  On  March  3,  1994  the  Securities 
Industry  Association  (SIA)  sent  a  letter  to  Martin  Sabo, 
Chairman  of  the  House  Committee  on  the  Budget .  In  this 
letter,  the  SIA  expressed  concern  regarding  the 
President's  proposal  to  increase  certain  fees  levied  on 
the  U.S.  capital  markets,  stating  that  it  "...contains 
no  adjustment  mechanism  to  ensure  that  the  revenues  being 
raised  bear  any  relation  to  the  SEC's  actual  regulation 
and  oversight  costs." 

It  is  difficult  to  say  for  sure  that  any  one  segment  of 
the  securities  industry  would  be  affected 
disproportionately  under  the  President's  proposal. 
However,  if  the  industry  perceives  that  the  cost  of 
registering  or  transacting  securities  is  excessive,  they 
may  choose  to  go  elsewhere  in  the  world  to  conduct 
business  or  transact  business  in  the  private  placement 
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market.  This  would  not  be  a  desirable  result  for  U.S. 
investors  or  the  U.S.  economy. 

QUESTION:  The  House  passed  a  self -funding  bill 
(developed  by  the  Energy  and  Commerce  Committee)  for  the 
SEC  last  year  --  how  does  this  fee  proposal  compare  to 
the  fees  proposed  in  that  bill? 

ANSWER:  There  are  several  similarities  in  the  two  fee 
proposals.  Both  proposals  use  the  same  fees,  including 
extending  the  Section  31  fees  under  the  Securities 
Exchange  Act  of  1934  to  the  over-the-counter  market. 
Also,  both  proposals  permit  the  Commission's  annual 
funding  to  be  based  on  fee  collections. 

However,  there  are  several  differences  in  the  two  fee 
proposals.  For  example,  H.R.  2239  requires  that  the 
Commission  deposit  excess  or  surplus  fee  collections  to 
the  U.S.  Treasury  for  a  five  year  transition  period.  At 
the  end  of  the  transition  period,  the  Commission  would 
adjust  its  rates  to  cover  only  the  cost  of  its 
operations.  The  President's  proposal  requires  that  the 
Commission  deposit  excess  or  surplus  fee  collections  to 
the  U.S.  Treasury  for  an  indefinite  period  of  time.  This 
will  result  in  the  fee  rates  remaining  at  higher  levels 
indefinitely  so  that  the  higher  fees  could  be  used  to 
fund  the  agency's  operations.  Also,  the  setting  of  the 
fee  rates  would  be  done  by  the  Commission  based  on  a 
specific  formula  under  H.R.  2239;  however,  the 
President's  proposal  would  have  the  Appropriations 
Committees  set  the  fee  rates,  which  is  unacceptable  to 
the  SEC's  oversight  committees.  The  President's  proposal 
generates  more  excess  or  surplus  fee  collections  than 
does  H.R.  2239. 

Request  to  0MB 

QUESTION:  Did  the  request  to  0MB  include  a  self-funding 
proposal?  Did  the  request  assume  any  fee  offset  to  the 
appropriation? 

ANSWER :  In  the  agency's  transmittal  letter  to  0MB,  the 
concept  of  self -funding  was  identified  as  a  way  to  fund 
the  agency  fiscal  1995  budget  request  at  the  enhanced 
level.  The  SEC  did  not  submit  a  self -funding  proposal 
to  the  Office  of  Management  and  Budget  because  it 
strongly  supports  H.R.  2239.  The  transmittal  letter 
considered  the  possibility  of  obtaining  full  cost- 
recovery  either  by  the  enactment  of  H.R.  2239,  the  House 
passed  SEC  authorization  bill,  or  similar  legislation. 
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Impact  of  Current  Operating  Level 

QUESTION:  What  would  be  the  impact  on  your  ability  to 
carry  out  your  mandate  should  your  requested  program 
increases  not  be  granted? 

ANSWER :  The  ability  to  protect  investors  and  enforce 
the  federal  securities  laws  would  be  affected 
substantially  if  the  agency  does  not  receive  its 
requested  program  increases.  In  particular,  the 
Commission's  inspection  and  oversight  of  investment 
companies  and  investment  advisers  would  suffer  severely 
at  a  time  when  billions  of  dollars  are  pouring  into 
mutual  funds.  The  Commission  cannot  overemphasize  the 
need  for  more  resources  to  target  this,  and  other, 
priorities  for  fiscal  1995. 

QUESTION:  What  would  be  the  impact  of  any  cut  below  the 
FY  1994  operating  level? 

ANSWER:  Any  cut  in  fiscal  1995  spending  below  the 
agency's  fiscal  1994  level  would  have  a  draconian  effect 
on  Commission  operations.  First  and  foremost,  if  forced 
to  operate  in  fiscal  year  1995  below  its  fiscal  1994 
funding  level,  the  Commission  would  not  be  able  to 
increase  staff  in  its  investment  company  and  investment 
adviser  inspection  activities.  These  activities  already 
are  not  funded  sufficiently  to  protect  the  millions  of 
Americans  who  are  shifting  their  investments  from  bank 
deposits  to  mutual  funds  and  other  riskier  investments. 
Enhanced  resources  in  this  program  are  absolutely 
critical  co  the  Commission  since  its  resources  have  not 
kept  pace  with  the  tremendous  growth  in  the  number  of 
investment  companies  and  investment  advisers  or  in  the 
trillions  of  dollars  in  assets.  In  addition,  the 
Commission  needs  more  resources  to  investigate  and 
prosecute  violators  of  the  federal  securities  laws, 
oversee  the  ever- expanding  markets,  and  review 
increasingly  large  numbers  of  corporate  filings.  The 
Commission's  ability  to  protect  investors  would  be 
significantly  compromised  if  its  funding  were  cut  below 
its  fiscal  1994  operating  level. 

In  terms  of  dollars,  operating  below  the  fiscal  1994 
funding  level  would  require  the  absorption  of  more  than 
$17  million  in  mandatory  cost  increases  for  employee  pay, 
related  personnel  benefits,  inflation  and  "locked- in" 
contractual  commitments  that  cannot  be  avoided  by  the 
Commission.  Because  of  the  mix  of  agency  costs  among 
categories  of  expenses,  this  absorption  would  require  the 
loss  of  more  than  250  on-board  employees,  over  a  10 
percent  reduction,  and  result  in  a  significant  cut  in 
program  overhead  and  other  non-personnel  expenses.  The 
primary  impact  in  the  latter  category  would  likely  be 
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data  processing  enhancements  for  a  Strategic  Automation 
Initiative  which  is  designed  to  enhance  program 
effectiveness  by  making  the  agency's  automation  services 
more  efficient  for  each  employee. 

SEC  Office  Space 

QUESTION:  What  is  the  status  of  the  closure  of  the 
Seattle  SEC  office? 

ANSWER:  On  January  13,  1994  the  SEC  announced  that  it 
would  close  its  district  office  in  Seattle.  The  decision 
to  close  the  office  was  based  on  an  analysis  of 
demographics  including  the  number,  size  and  type  of 
broker- dealer  firms  and  investment  companies  and  the 
population  of  the  area  served.  As  a  result,  it  was 
determined  that  the  function  of  the  Seattle  office  could 
be  fully  and  effectively  carried  out  by  the  two  other 
offices  in  the  Pacific  Region  without  any  loss  to 
investor  protection  or  decline  in  service  to  the  public. 
Also,  the  agency  believes  the  consolidation  would  enable 
the  Commission  to  maximize  its  resources  and  achieve 
economies  of  operation.  The  office  will  be  closed  on 
July  23,  1994. 

Market  2000  Report 

QUESTION:  The  Commission  recently  released  a  study 
called  Market  2000  --An  Examination  of  Current  Equity 
Market  Developments.  What  was  the  reason  for  conducting 
the  study?   Please  briefly  summarize  its  results. 

Is  the  Commission  recommending  any  revisions  to 
its  authorizing  legislation  as  a  result  of  the 
study? 

ANSWER:  The  Division  of  Market  Regulation  began  a  study 
of  the  U.S.  equity  markets  to  explore  the  role  that  the 
SEC  and  self -regulatory  organization  rijles  play  in 
maintaining  the  fairness,  efficiency  and  competitiveness 
of  our  equity  markets. 

The  study's  basic  finding  was  that  the  equity  markets 
are  operating  efficiently  within  the  existing  regulatory 
structure.  Record  amounts  of  trading  activity  are 
processed  smoothly  and  efficiently.  The  equity  markets 
continue  to  perform  effectively  their  primary  function 
of  raising  capital  for  public  corporations.  Investors 
have  a  wide  range  of  alternative  trading  mechanisms  from 
which  to  select.  Although  trading  of  major  U.S.  equities 
has  become  dispersed  among  the  various  markets  and 
participants,  this  development  has  not  impaired  market 
quality.  The  study  concluded  that  a  major  revision  of 
equity  market  regulation  was  not  needed  and  instead 
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recommended  that  the  Commission  concentrate  on  the 
improvements  that  are  needed  to  make  the  markets  work 
better  for  investors  and  competition  work  better  for  the 
markets . 

Specific  recommendations  were  made  in  four  areas- -fair 
treatment  of  investors,  disclosure  of  market  information, 
fair  competition,  and  open  market  access.  The  report 
contained  one  recommendation  requiring  legislation.  This 
recommendation  involves  the  extension  of  the  Section  31 
fees  under  the  Securities  Exchange  Act  of  1934  to  the 
over-the-counter  market.  A  bill,  H.R.  2239,  which 
authorizes  the  Commission  for  fiscal  1994  and  1995 
includes  a  full  cost  recovery  provision  for  the  agency's 
operating  costs.  The  fee  structure  proposed  in  this  bill 
includes  extending  the  Section  31  fees  to  the  over-the- 
counter  market . 

QUESTION:  What  steps  is  the  SEC  taking  to  carry  out 
recommendations  made  by  the  Market  2  000  report? 

ANSWER :  The  SEC  is  moving  forward  on  all  of  the 
recommendations  that  come  within  SEC  rulemaking 
responsibility.  In  October  1993,  the  SEC  proposed  to 
increase  disclosure  of  payment  for  order  flow  on  customer 
confirmation  and  annual  account  statements  and  is 
currently  reviewing  the  comments  received.  The  SEC  in 
February  1994  also  proposed  for  a  60 -day  comment  period 
a  new  record-keeping  and  reporting  rule  for  broker- 
dealers  that  operate  certain  automated  trading  systems. 
Staff  is  continuing  to  review  issues  related  to  soft 
dollars  and  intends  to  make  a  recommendation  for  SEC 
consideration  in  that  area.  Finally,  staff  expects  to 
propose  for  SEC  consideration  rule  changes  to  expedite 
the  process  of  reviewing  routine  procedural  and 
administrative  modifications  for  self -regulatory 
organization  (SRO)  systems. 

The  remainder  of  the  recommendations  are  primarily 
directed  at  the  SROs  to  effect  changes  in  their  rules 
and  systems.  They  include  approximately  20  proposals  in 
the  areas  of  fair  treatment  of  investors,  disclosure  of 
market  information,  fair  competition,  and  open  market 
access.  The  Chairman  of  the  SEC  has  written  to  the  SROs 
requesting  their  views.  We  intend  to  follow-up  with  the 
SROs  to  evaluate  their  response  to  the  recommendations. 

QUESTION:  How  are  the  results  of  the  Market  2  000  study 
reflected  in  this  budget  request  for  FY  1995?  Would 
additional  resources  be  needed  if  the  recommendations 
are  implemented? 

ANSWER:  The  fiscal  1995  budget  request  includes  an 
increase  of  three  staff  years  for  the  Division  of  Market 
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Regulation  to  implement  the  rulemaking  recommended  in 
the  study. 

Mutual  Funds 

QUESTION:  There  has  also  been  recent  media  attention  on 
alleged  personal  trading  by  mutual  fund  portfolio 
managers.  Is  there  a  problem,  and  if  so,  how  will  the 
Commission  address  the  problem? 

ANSWER:  Under  current  law,  portfolio  managers  are  not 
prohibited  from  purchasing  or  selling  securities 
purchased  or  sold  by  their  funds.  A  number  of  provisions 
of  the  federal  securities  laws  prohibit  a  portfolio 
manager  from  placing  his  or  her  personal  interests  ahead 
of  his  or  her  fund's  when  making  investment  decisions. 

Review  of  personal  securities  trading  records  of  fund 
portfolio  managers  is  now,  and  has  always  been,  a 
priority  of  examination  staff  when  conducting  inspections 
of  investment  companies.  Our  inspection  program  has  not, 
to  date,  revealed  a  systemic  pattern  of  widespread 
abusive  personal  trading  by  portfolio  managers.  To 
ensure  that  the  public's  trust  and  confidence  in  the 
mutual  fund  industry  continues  to  be  well-founded,  the 
Divisions  of  Investment  Management  and  Enforcement, 
through  a  written  request  for  information,  are  currently 
examining  fund  managers'  personal  trading  practices  to 
ascertain  the  extent  to  which  that  trading  occurs  and  how 
closely  these  trades  are  linked  to  a  fund's  portfolio. 
Responses  to  the  request  are  due  back  to  the  Commission's 
staff  within  the  next  month.  If  we  discover  abuses  as 
a  result  of  our  inquiry,  we  will  take  whatever  measures 
are  appropriate  to  correct  them  including,  if  necessary, 
recommending  new  rules  or  legislation. 

Administrative  and  FTE  Reductions 

QUESTION:  How  is  the  Commission  implementing  the 
administrative  and  FTE  cuts  mandated  by  the  President  in 
the  current  fiscal  year?  What  additional  reductions  are 
proposed  for  FY  1995? 

ANSWER :  In  fiscal  1994,  as  part  of  a  set  of  government- 
wide  cuts,  the  President  proposed  reducing  the 
Commission's  staffing  funds  by  $2.7  million  pursuant  to 
Executive  Order  12839  and  administrative  funds  by  $2.2 
million  pursuant  to  Executive  Order  12837.  These 
proposed  cuts  were  restored  by  Congress  in  the  agency's 
fiscal  1994  appropriation  bill  (Pub.  L.  103-121) .  The 
rationale  for  the  restoration  was  that  since  the  amount 
of  funding  provided  the  SEC  is  offset  through  the 
collection  of  fees,  and  not  from  taxes  or  other  sources 
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of  revenue,  that  the  prescribed  cuts  should  not  be 
applied  to  the  Commission. 

While  no  fiscal  1995  cuts  have  been  proposed  from  the 
executive  orders  cited  above,  the  President  is  proposing 
to  Congress  a  fiscal  1995  Budget  Amendment  which  would 
make  available  for  other  government  uses  an  estimated 
$712  million  in  procurement  savings  from  various  federal 
agencies.  The  Commission's  prescribed  cut  from  this 
amendment  is  $902,000  which  would  be  imposed  on  top  of 
whatever  other  reductions  in  the  agency's  request  that 
Congress  may  deem  necessary. 

QUESTION:  What  will  be  the  impact  of  these  reductions 
on  the  operations  of  the  Securities  and  Exchange 
Commission? 

ANSWER :  A  funding  reduction  in  fiscal  1995  in  the 
magnitude  of  $902,000  will  severely  compromise  the 
Commission's  developing  technology  improvement  program 
as  well  as  its  ability  to  proceed  on  schedule  with  the 
market  reform  initiatives  for  large  trader  and  risk 
assessment  systems  that  are  needed  by  the  SEC  to  maintain 
effective  oversight  of  the  significantly  enhanced 
automation  capabilities  already  present  in  the  securities 
marketplace. 

Investment  Adviser  Legislation 

QUESTION:  This  legislation  would  permit  the  SEC  to  hire 
more  examiners .  How  many  examiners  are  needed  to 
adequately  oversee  the  activities  of  the  investment 
advisors? 

ANSWER:  There  are  20,800  investment  advisers  registered 
with  the  Commission.  These  advisers  range  in  size  from 
a  one-person,  part-time  business  with  no  assets  under 
management  to  companies  that  employ  thousands  of  persons 
with  hundreds  of  billions  of  dollars  under  management. 
The  nature  of  advisers'  activities  varies  substantially. 
Some  advisers  present  very  low  risk  to  clients  and  others 
present  higher  risk  profiles.  The  frequency  of 
inspections  of  these  different  advisers  depends  on  the 
nature  and  size  of  their  advisory  activities.  The 
riskiest  advisers  should  be  inspected  frequently. 
Considering  all  of  these  factors,  the  staff  estimates 
that  approximately  210  examiners  are  needed  to  oversee 
adequately  the  current  population  of  advisers. 

QUESTION:  A  portion  of  the  FY  1995  funding  request  is 
contingent  upon  the  enactment  of  investment  adviser 
legislation.  If  this  legislation  is  not  enacted  what 
would  be  the  impact  on  your  budget  request? 
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ANSWER:  If  Investment  Adviser  legislation  is  not  enacted 
the  Commission  would  not  be  able  to  support  100 
additional  full  time  equivalents  and  $8.5  million 
requested  for  this  activity  in  its  fiscal  1995  budget 
request.  While  under  these  circumstances  some  effort 
may  be  taken  to  fund  a  lesser  number  of  investment 
adviser  positions  from  the  agency's  fiscal  1995 
appropriation,  the  amount  of  such  funds  will  not  sustain 
a  significant  increase  of  staff  relative  to  the  large 
number  of  investment  adviser  inspections  the  agency 
should  perform. 

Automation 

QUESTION:  You  are  requesting  a  reduction  of  $1  million 
related  to  operation  of  the  EDGAR  system  in  FY  1995.  Is 
this  reduction  consistent  with  the  plan  for  EDGAR?  Will 
$7  million  be  a  consistent  annual  operating  amount  for 
the  EDGAR  system? 

ANSWER:  The  reduction  of  $1  million  in  fiscal  1995  is 
consistent  with  the  operating  plan  for  the  EDGAR  system. 
As  development  is  completed,  the  amounts  required  under 
the  current  contract  will  decline.  It  is  estimated  that 
the  cost  of  the  contract  in  fiscal  1996  will  be  reduced 
to  approximately  $6.2  million.  The  contract  with  the 
current  contractor  ends  on  January  20,  1997.  The  annual 
costs  for  fiscal  years  beyond  1996  will  depend  on  the 
results  of  recompeting  the  contract. 

QUESTION:  Your  budget  request  also  includes  a  reduction 
of  $2  million  for  the  development  costs  associated  with 
the  risk  assessment  and  large  trader  reporting  systems. 
What  is  the  current  status  of  the  development  of  these 
systems,  and  what  will  be  the  impact  of  this  reduction? 

ANSWER :  A  prototype  risk  assessment  system  was  developed 
during  fiscal  1993  and  is  in  production.  Further 
enhancements  and  extensions  to  the  prototype  will  be 
developed  throughout  fiscal  1994.  A  prototype  imaging 
system  in  support  of  risk  assessment  filing  materials 
will  be  operational  by  the  end  of  fiscal  1994. 

The  large  trader  reporting  system  has  three  parts,  i.e., 
registration,  reporting,  and  analysis.  Joint  Application 
Development  (JAD)  sessions  for  the  registration  portion 
will  begin  April  25,  1994  with  an  operational  system 
planned  for  fiscal  1995. 

There  will  be  no  adverse  impact  to  the  risk  assessment 
and  large  trader  reporting  programs  as  a  result  of  the 
$2  million  reduction  in  spending  plans. 
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Strategic  Automation  Modernization  (SAM) 

QUESTION:  You  are  also  requesting  a  program  increase  of 
$3.5  million  for  the  Strategic  Automation  Modernization 
(SAM)  initiative.  I  understand  that  this  initiative  is 
designed  to  transform  the  way  SEC  does  business.  Please 
tell  us  more  about  this  project.  What  is  the  current 
status  of  this  project? 

ANSWER:  The  intent  of  the  SAM  initiative  is  to  provide 
data  at  the  employee's  desktop  in  a  paperless  office  and 
to  provide  automated  analysis  capability  to  employees 
through  the  use  of  expert  systems.  This  new  structure 
will  allow  the  SEC  to  shift  resources  from  the  tracking 
and  management  of  paper  to  the  analysis  and  dissemination 
of  meaningful  information  which  would  allow  for  the 
enhancement  of  regulatory  oversight,  inspection  and 
examination. 

The  SAM  initiative  will  use  key  technologies  such  as 
client/server  architecture,  groupware  software 
applications,  enhanced  application  development 
environments,  imaging  technology,  and  expert  systems. 

A  groupware  prototype  will  be  operational  by  September 
1994.  Other  infrastructure  improvements  are  coming  on- 
line throughout  fiscal  1994.  Initial  upgrades  of 
equipment,  tools,  and  automated  data  processing  skills 
are  occurring  in  fiscal  1994  and  will  be  expanded  in 
through  1997. 

QUESTION:  When  do  you  expect  the  SAM  system  to  be 
operational,  and  what  will  be  the  total  costs  to  develop 
this  system? 

ANSWER :  The  SAM  initiative  consists  of  several  smaller 
projects  and  systems.  A  number  of  these  will  be 
developed  as  prototypes  and  pilots  during  fiscal  1994 
and  early  1995.  Then,  between  mid-1995  through  1997, 
the  agency  will  make  the  successful  prototypes  and  pilots 
operational  systems  and  will  continue  to  introduce  new 
prototypes  and  pilots.  It  is  expected  that  the 
initiative  will  be  completed  in  fiscal  1997  and  will  cost 
a  total  of  $24.6  million  over  the  four  year  time  period. 
However,  only  $8.3  million  in  new  budget  authority  will 
be  needed  to  fund  the  initiative. 

QUESTION:  You  are  also  proposing  to  use  $3.6  million  in 
unobligated  balances  for  this  SAM  initiative.  Are  there 
also  additional  amounts  in  your  base  for  this  project? 

ANSWER :  The  estimate  for  the  SAM  project  in  fiscal  1995 
is  $7.1  million,  consisting  of  $3.6  million  in 
unobligated  balances  from  prior  years  and  $3.5  million 
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in  base  funding.  However,  the  $3.5  million  will  be 
offset  by  a  $1  million  reduction  in  funding  for  the  EDGAR 
system  and  a  $2  million  reduction  in  funding  for  the 
market  reform  act  systems,  resulting  in  a  net  increase 
of  $.5  million. 

QUESTION:  How  will  this  new  system  interact  with  the 
EDGAR  system? 

ANSWER :  The  EDGAR  system  provides  electronic  filing  of 
registration  and  financial  data  to  the  agency's 
examination  staff  for  review  and  processing.  The  SAM 
initiative  is  an  initiative  consisting  of  several  smaller 
projects  and  systems  which  together  are  an  effort  to 
provide  other  currently  non- electronic  data  to  the 
employee's  desktop  for  ease  of  use  and  accessibility. 
EDGAR  and  SAM  will  complement  and  enhance  each  other,  but 
they  are  separate  initiatives. 

Operational  Efficiency  of  the  Commission 

QUESTION:  You  have  initiated  a  Commission-wide  study  to 
determine  ways  to  improve  the  operational  efficiency  of 
the  Commission.  Has  this  study  been  completed?  If  so, 
what  are  the  results  of  the  study? 

ANSWER:  One  of  my  first  acts  as  Chairman  of  the  SEC  was 
to  direct  a  comprehensive  assessment  of  the  agency's 
operations.  A  number  of  initiatives  have  been 
implemented  and  more  will  be  implemented  in  the  future 
since  the  review  is  ongoing.  Examples  of  some  of  the 
changes  so  far  include: 

realigning  the  regional  office  reporting  structure 

and  reducing  the  number  of  regional  offices  from  nine 

to  five; 

closing  the  Seattle  District  Office  effective  July 

1994; 

initiating  a  public  awareness  campaign  to  better 

educate  the  public  on  investing  in  the  marketplace; 

and 

establishing  a  Consumer  Affairs  Advisory  Committee 

to  provide  advice  on  how  to  enhance  the  agency's 

responsiveness  to  investors. 

This  is  a  brief  list  of  the  changes  made  to  date.  More 
changes  are  anticipated  as  the  operational  efficiency 
review  continues. 

QUESTION:  Does  the  budget  request  for  FY  1995  take  into 
consideration  these  recommendations?  If  not,  could 
savings  be  realized  as  a  result  of  implementation  of  any 
of  the  recommendations? 
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ANSWER:  Presently,  the  recommendations  resulting  from 
the  operational  efficiency  review  have  not  reduced  the 
need  for  staff  or  resources.  Therefore,  the  fiscal  1995 
budget  does  not  include  any  cost  savings  from  the  changes 
made  to  date.  However,  it  is  possible  that  there  may  be 
cost  savings  in  subsequent  years  from  the  recommendations 
implemented  already,  or  that  future  recommendations  may 
reduce  costs.  If  so,  the  agency  will  identify  these  cost 
savings . 

Requested  Program  Increases 

QUESTION:  You  are  requesting  a  program  increase 
totalling  $24.6  million  and  271  FTE  (347  positions)  for 
staffing  and  program  support.  Of  this  amount,  188  FTE 
are  for  investment  management  regulation.  How  much  of 
this  amount  is  dependent  on  passage  of  the  investment 
advisors  legislation? 

ANSWER :  Of  the  188  full  time  equivalents  (FTE)  for 
investment  management  activities,  8  FTE  are  for  Public 
Utility  activities,  50  FTE  are  for  increased  investment 
company  activities  and  130  FTE  are  for  an  increased 
investment  adviser  inspection  program.  Some  100  of  these 
last  FTE  are  dependent  on  passage  of  the  investment 
advisers  legislation. 

QUESTION:  An  additional  30  FTE  are  requested  for 
prevention  and  suppression  of  fraud.  How  will  these 
additional  staff  be  used?  Does  the  SEC  have  sufficient 
resources  for  its  law  enforcement  program? 

ANSWER :  The  majority  of  the  30  full  time  equivalents 
allocated  to  the  fraud  program  will  be  placed  in  the 
Division  of  Enforcement  and  in  its  Regional  and  District 
offices  across  the  country.  It  is  anticipated  that  these 
additional  resources  will  be  used  primarily  to  address 
priority  issues  such  as  retail  sales  abuses  in  the 
securities  industry  and  problems  in  the  bond  market,  or 
in  other  program  areas  to  replace  other  staff  reassigned 
to  priority  issue  cases. 

No  level  of  funding  will  enable  the  Commission  to  detect 
every  instance  of  wrongdoing  that  occurs.  Nonetheless, 
it  is  important  that  the  Commission's  law  enforcement 
program  keep  pace  with  the  expansion  of  our  capital 
markets,  the  increased  sophistication  of  financial 
products  and  the  increase  in  litigation  that  has  resulted 
from  an  insistence  in  recent  years  on  tougher  sanctions. 

As  economic  conditions  change,  different  segments  of  the 
market  become  more  susceptible  to  fraud.  The  Commission 
is  constantly  evaluating  its  enforcement  resources  to 
ensure  that  they  are  responsive  to  current  needs  and 

13 


317 


reallocating  them  as  required.  Likewise,  when  problems 
in  a  particular  market  arise,  the  enforcement  program 
must  be  ready  to  focus  attention  on  that  market  on  short 
notice.  This  is  exactly  what  happened,  for  example,  when 
the  Commission  began  its  investigation  of  the  government 
securities  markets. 

The  Commission's  litigation  burden  continues  to  increase. 
Securities  litigation,  including  efforts  to  obtain 
emergency  relief,  is  extremely  demanding  and  resource 
intensive.  We  would  welcome  the  ability  to  commit 
additional  resources  to  this  area. 

If  the  proposed  Investment  Adviser  Regulatory  Enhancement 
and  Disclosure  Act  becomes  law,  additional  resources  will 
be  necessary  to  deal  with  an  anticipated  increase  in  the 
number  of  investment  adviser  and  investment  company 
enforcement  referrals. 
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Thursday,  March  24,  1994. 
FEDERAL  TRADE  COMMISSION 

WITNESSES 

JANET  D.  STEIGER,  CHAIRMAN 

ROBERT  S.  WALTON  III,  EXECUTIVE  DIRECTOR 

MARY  LOU  STEPTOE,  ACTING  DIRECTOR,  BUREAU  OF  COMPETITION 

CHRISTIAN  S.  WHITE,  ACTING  DIRECTOR,  BUREAU  OF  CONSUMER 
PROTECTION 

LYDIA  B.  PARNES,  DEPUTY  DIRECTOR,  BUREAU  OF  CONSUMER  PRO- 
TECTION 

RONALD  S.  BOND,  ACTING  DIRECTOR,  BUREAU  OF  ECONOMICS 

JAY  C.  SHAFFER,  ACTING  GENERAL  COUNSEL 

RICHARD  D.  ARNOLD,  DIRECTOR,  DIVISION  OF  BUDGET  AND  FINANCE 

Mr.  MOLLOHAN  [presiding].  The  hearing  will  come  to  order. 

The  first  item  we  will  consider  this  morning  is  the  fiscal  year 
1995  budget  request  for  the  Federal  Trade  Commission. 

For  fiscal  year  1995,  the  Commission  is  requesting  total  new 
budget  authority  of  $96,122,000,  of  which  $33,460,000  is  to  be  de- 
rived from  offsetting  fee  collections.  We  will  insert  the  justification 
materials  submitted  in  support  of  this  request  into  the  record  at 
this  point. 

[The  justification  follows:] 


(319) 


79-970  O  -  94  -  1 1 


320 


I  MIKl)  M.VI»-  Ol    WIKKK  \ 
1  ilDKKAI,  TKAbH  COMMISSION 

w.\>iii.\i.ii)N,  |)  L   jiiriW) 


OFr^CE  OF 
THE  CHAIRMAN 


February  7,  19  94 


Honorable  Ernest  F.  Hollings 

Chairman 

Subcommittee  on  Commerce,  Justice,  and  State, 

the  Judiciary,  and  Related  Agencies 
United  States  Senate 
Washington,  D.C.   20510 

Honorable  Neal  Smith 

Chairman 

Subcommittee  on  Commerce,  Justice,  and  State, 

the  Judiciary,  and  Related  Agencies 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 


Dear  Mr.  Chairman: 


This  transmits  the  budget  justification  for  the  Federal 
Trade  Commission  in  support  of  the  President's  fiscal  year  1995 
budget  request . 

The  agency's  fiscal  year  1995  budget  request  amounts  to  a 
program  level  of  $96,122,000  and  939  workyears,  including  924 
agency-funded  workyears  for  ongoing  mission  activities  and  15 
reimbursable  workyears.   It  provides  for  a  net  increase  of 
approximately  $3.5  million  over  our  fiscal  year  1994  program 
level  and  a  decrease  of  15  agency- funded  workyears  from  our  final 
fiscal  year  1994  level.   As  the  justification  materials  describe, 
this  budget  will  permit  the  Commission  to  continue  to  pursue  its 
Competition  and  Consumer  Protection  missions. 


By  direction  of  the  Commission, 


JLariet    D.    Steige^ 
Chairman 
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FEDERAL  TRADE  COMMISSION 
OVERVIEW  STATEMENT 


The  role  of  the  Federal  Trade  Commission,  as  defined  by 
Congress,  is  to  enforce  a  variety  of  federal  antitrust  and 
consumer  protection  laws.   Under  these  laws,  the  Commission  seeks 
to  ensure  that  the  nation's  markets  are  competitive,  function 
vigorously  and  efficiently,  and  are  free  from  undue  governmental 
and  private  restrictions.   The  Commission  also  seeks  to  improve 
the  operation  of  the  marketplace  by  eliminating  deceptive  and 
unfair  practices,  with  emphasis  on  those  practices  that  may 
unreasonably  restrict  or  inhibit  the  free  exercise  of  inform.ed 
choice  by  consumers.   The  Commission  relies  upon  economic 
analyses  to  support  this  law  enforcement  effort  and  to  contribute 
generally  to  the  economic  policy  deliberations  of  the  Congress, 
the  Executive  Branch,  and  the  public. 

AGENCY  REQUEST 

The  Commission  is  requesting  $96,122,000  to  support  93  9 
workyears  in  fiscal  year  1995.   The  requested  workyear  level 
includes  924  agency- financed  workyears  for  the  Commission's 
ongoing  Missions,  and  15  reimbursable  workyears:  7  workyears 
funded  by  the  General  Services  Administration  to  maintain  the 
physical  plant  at  the  FTC  headquarters,  7  workyears  funded  by  the 
Agency  for  International  Development  (AID)  for  technical 
assistance  to  Central  and  Eastern  European  countries,  and  1 
miscellaneous  reimbursable  position.   This  represents  a  net 
dollar  increase  of  $3,462,000  over  our  fiscal  year  1994 
authorized  level  and  a  decrease  of  15  workyears  from  our  fiscal 
year  1994  level.   The  net  increase  includes  funding  for  salary 
and  benefits  (+$2,927,000),  space  rent  (+$482,000),  non-personnel 
service  object  classes  (+$297,000),  and  a  three  percent  decrease 
associated  with  savings  in  non-personnel  administrative 
efficiencies,  as  prescribed  by  the  President  (-$244,000)'.   Also, 
the  requested  funding  level  for  fiscal  year  1995  will  allow  the 
Commission  to  continue  its  information  systems  infrastructure 
upgrade  and  support,  critical  for  agency  missions. 

The  fiscal  year  1995  justification  reflects  the  placement  of 
the  Office  of  Consumer  and  Competition  Advocacy  (OCCA)  in  the 
Bureau  of  Economics  and  the  consolidation  of  the  Offices  of 
Public  Affairs  (OPA)  and  Congressional  Relations  (OCR)  into  the 
Office  of  Legislative  and  Public  Affairs.   The  merging  of  OCCA 
into  the  Bureau  of  Economics  not  only  more  appropriately  places  a 
function  in  a  program  area  that  historically  has  been  the  primary 
program  focus  of  this  activity,  but  is  a  more  efficient 
organization  structure  for  what  was  a  two  person  office.   The 


'  Executive  Order  12837,  "Deficit  Control  and  Productivity 
Improvement  in  the  Administration  of  the  Federal  Government", 
dated  February  10,  1993. 
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merging  of  OPA  and  OCR,  which  currently  are  five  and  four  person 
offices  respectively,  will  allow  for  a  decrease  of  one  full-time 
equivalent  (FTE)  in  fiscal  year  1995.   In  all  cases,  the 
activities  will  continue  to  be  performed  as  in  the  past,  and  no 
function  is  being  eliminated. 

The  Commission  is  continuing  to  provide  technical  assistance 
to  Central  and  Eastern  European  governments  in  restructuring 
their  economies.   The  assistance  includes  7  workyears,  funded  by 
AID,  to  provide  advice  on  the  policies,  laws,  and  regulations 
relating  to  the  development  of  a  competitive  market  environment, 
and  on  "how-to"  aspects  of  case  development  and  presentation. 
The  current  agreement  is  scheduled  to  continue  through  December 
1994,  but  the  Commission  is  working  on  an  amendment  to  the 
agreement  to  continue  assistance  into  early  1995.   In  fiscal  year 
1993  the  Commission  completed  an  AID-funded  short-term  project 
with  Venezuela  and  entered  into  an  agreement  with  Jamaica  to 
provide  assistance  through  June  1994.   Negotiations  are 
continuing  with  AID  to  assist  the  remaining  republics  of  the 
former  Soviet  Union  that  are  not  covered  in  our  current 
agreement . 

FEDERAL  DEPOSIT  INSURANCE  CORPORATION  IMPROVEMENT  ACT  (FDICIA) 

The  Administration's  proposed  appropriation  language,  which 
the  Commission  supports,  continues  the  prohibition  on  spending 
authorized  funds  to  implement  certain  provisions  of  the  FDICIA. 
The  Commission  continues  to  believe  that  its  responsibilities 
under  the  FDICIA  would  be  more  appropriately  assigned  to  federal 
regulatory  agencies  with  jurisdiction  over  financial 
institutions,  and  that  the  Commission  does  not  have  the  resources 
or  expertise  required  to  carry  out  these  duties.  The  FTC  and  0MB 
are  continuing  to  address  this  issue  with  the  authorizing 
committees  of  the  Congress  and  other  involved  federal  agencies. 

HART-SCOTT-RODINO  (HSR)  PREMERGER  FILING  FEES 

The  President's  fiscal  year  1995  request  to  Congress 
includes  an  increase  in  spending  authority  from  $20,820,000  to 
$33,460,000,  which  would  be  accomplished  by  the  proposed  increase 
in  the  HSR  filing  fee  from  $25,000  to  $40,000  plus  an  anticipated 
increased  number  of  filings.   Data  for  fiscal  year  1993  and  the 
first  qiiarter  of  fiscal  year  1994  indicate  that  the  total  number 
of  filings  would  support  this  higher  level  of  fee-reliance. 

MAINTAINING  COMPETITION 

For  fiscal  year  1995,  under  the  Maintaining  Competition 
Mission  the  Commission  seeks  a  total  of  451  workyears  and 
$46,139,000,  for  an  increase  of  $1,744,000  and  a  decrease  of  7 
workyears.   The  total  workyear  level  for  the  Maintaining 
Competition  Mission  is  being  reduced  to  comply  with  the  Federal 
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Personnel  Reduction  Initiative.   Although  Maintaining  Competition 
is  reducing  its  workyears,  the  Mission  will  make  every  effort  to 
maintain  a  consistent  level  of  enforcement  activities. 

The  activities  of  the  Mission  are  divided  into  five  major 
program  areas:  Premerger  Notification,  Mergers  and  Joint 
Ventures,  Horizontal  Restraints,  Distributional  Arrangements,  and 
Single  Firm  Violations.   These  programs,  together  with  the 
Antitrust  Policy  Analysis  Program,  are  supported  by  the  Bureau  of 
Economics.   In  enforcing  the  various  acts  mandated  by  Congress 
through  its  Maintaining  Competition  Mission,  the  Commission 
examines  a  wide  variety  of  industries  and  commercial  practices. 
The  Mission's  purpose  is  the  detection  and  elimination  of 
antitrust  law  violations,  including  collusion,  anticompetitive 
mergers,  unlawful  single-firm  conduct,  and  injurious  vertical 
agreements . 

Fiscal  Year  1993  Accomplishments 

During  fiscal  year  1993,  in  fulfillment  of  its  Maintaining 
Competition  Mission,  the  Commission  continued  to  identify  and 
investigate  activities  and  practices  that  could  restrict  the 
levels  of  competition  or  raise  other  serious  antitrust  concerns. 
Under  the  Mission's  program -charged  with  the  review  of  proposed 
mergers,  acquisitions,  and  joint  ventures,  1,853  transactions 
were  reported  during  fiscal  year  1993  under  the  Hart-Scott-Rodino 
Premerger  Notification  Program.   In  October  1992,  Commission 
attorneys  filed  a  complaint  in  federal  district  court  charging 
that  Harold  A.  Honickman  failed  to  comply  with  the  notification 
and  waiting  period  requirements  of  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976.  The  final  judgment  requiring 
Honickman  to  pay  $1,976,000  in  civil  penalties  to  settle  the 
charges  was  entered  on  November  2,  1992.   Honickman  paid  the 
civil  penalties  to  the  U.S.  Department  of  Treasury  on  November 
30,  1992.   A  federal  judge  for  the  Northern  District  of  Illinois 
dismissed  with  prejudice  the  Commission's  1992  complaint  that 
alleged  that  William  F.  Farley  acquired  securities  in  West  Point- 
Pepperell  Inc.,  valued  in  excess  of  $15  million,  in  violation  of 
the  filing  requirements  of  the  HSR  Act.   On  March  26,  1993,  the 
Department  of  Justice  filed  an  appeal  of  the  district  court's 
decision  in  the  Seventh  Circuit  Court  of  Appeals.   In  another 
complaint,  filed  in  September  in  the  U.S.  District  Court  for  the 
District  of  Columbia,  the  Commission  charged  that  Stephen 
Schmidheinv.  of  Hurden,  Switzerland,  acquired  voting  securities 
in  two  European  firms  that  do  business  in  the  United  States 
before  filing  notification  required  by  the  HSR  Act.   The 
settlement  requiring  payment  of  a  $414,650  civil  penalty  was 
pending  final  action  by  the  district  court  at  the  close  of  the 
fiscal  year.   Finally,  under  this  program,  the  Commission 
released  the  Eleventh,  Twelfth,  Thirteenth  and  Fourteenth  Annual 
Reports  to  Congress,  reporting  the  program's  activities  for 
fiscal  years  1988  through  1991. 
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During  1983,  the  Commission  authorized  its  staff  to  file 
small  federal  district  court  injunction  motions  in  Alliant 
Techsvstems  Inc./Olin  Corporation,  Columbia  Hospital  Corporation/ 
Medical  Center  Hospital,  and  General  Electric  (GE)  Company/ 
Chrysler  Corporation.   The  parties  in  the  GE  matter  abandoned 
their  acquisition  plans  after  the  Commission  authorized  its  staff 
to  file  a  motion  in  the  federal  district  court  to  enjoin  the 
merger.   The  Commission  believed  that  GE's  proposed  acquisition 
of  the  Chrysler  Rail  Transportation  Corporation  would  decrease 
competition  in  the  United  States  and  Canada  boxcar  operating 
lease  market.   In  the  other  two  cases  the  federal  district  court 
granted  the  Commission's  request  for  a  preliminary  injunction,  in 
following  this  the  Commission  issued  administrative  complaints  in 
the  matters.   The  charges  in  the  administrative  complaint  issued 
in  Alliant  Techsvstems  Inc./Olin  Corporation  were  settled  by  a 
consent  agreement  that  requires  Alliant  to  obtain  prior 
Commission  approval  before  acquiring  any  firm  engaged  in  the 
production  of  ammunition  used  by  the  U.S.  Army  in  the  Abrams  tank 
or  Apache  helicopter.   The  preliminary  injunction  remains  in 
effect  until  the  Commission  completes  its  administrative 
proceedings  in  Columbia  Hospital  Corporation/Medical  Center 
Hospital .   The  complaint  charged  that  the  proposed  acquisition 
would  eliminate  competition  for  acute-care  inpatient  hospital 
services  in  Florida's  three- county  area  of  Charlotte,  Sarasota 
and  DeSota.   In  addition  to  the  Alliant  Techsystems  matter,  the 
Commission  placed  nine  Part  II  consent  agreements  on  the  public 
record  for  a  60-day  comment  period;  four  have  been  made  final. 
Also  during  fiscal  year  1993,  the  Commission  opened  17  initial 
phase  investigations,  45  full  phase  investigations,  and  issued  40 
"Requests  for  Additional  Information  or  Documentary  Materials" 
under  the  HSR  Act.  The  staff  continues  to  work  on  41  initial  and 
full  phase  investigations,  14  of  which  were  opened  in  earlier 
fiscal  years.   The  parties  in  eight  proposed  mergers  abandoned 
their  transactions  after  the  request  for  additional  information 
was  issued. 

The  Commission  terminated  the  Dairy  Merger  Reporting  Program 
after  no  antitrust  enforcement  actions  were  taken  on  the  small 
number  of  filings  received  during  the  previous  five  years.   The 
program,  adopted  in  1974,  was  established  to  give  the  Commission 
advance  notice  of  acquisitions  that  might  have  posed  antitrust 
concerns  in  the  fluid-milk  processing  industry.   Large  proposed 
mergers  in  the  dairy  industry  will  be  reported  to  the  Commission 
under  the  premerger  notification  requirements  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of  1976 . 

In  an  effort  to  alleviate  uncertainty  about  the  effect  of 
restrictions  on  the  health  care  industry,  the  Commission  and  the 
Antitrust  Division  of  the  Department  of  Justice  developed 
enforcement  policy  statements  designed  to  inform  hospitals  and 
other  health  care  providers  of  "antitrust  safety  zones"  within 
which  the  enforcement  agencies  will  not  challenge  mergers,  except 
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in  extraordinary  circumstances,  and  other  joint  activities.   The 
six  policy  statements  provide  guidance  in  the  following  areas: 
1)  hospital  mergers;  2)  hospital  joint  ventures  involving  high 
technology  or  other  expensive  medical  equipment;  3)  physicians' 
provision  of  information  to  purchasers  of  health  care  services; 
4)  hospital  participation  in  exchanges  of  price  and  cost 
information;  5)  joint  purchasing  arrangements  among  health  care 
providers;  and  6)  physician  network  joint  ventures.   In  addition, 
both  agencies  established  a  90 -day  review  process  to  provide 
responses  to  most  requestors  seeking  guidance  on  health  care 
joint  ventures  and  information  exchanges. 

Under  the  three  nonmerger  areas  of  the  Mission,  the 
Commission  opened  77  investigations,  (50  in  Horizontal 
Restraints;  12  in  Distributional  Arrangements;  and  15  in  Single 
Firm  Violations.)   During  fiscal  year  1993,  the  Commission 
accepted  nine  consent  agreements  for  public  comment  --  eight  were 
made  final:   Southeast  Colorado  Pharmacal  Association  {boycott  of 
a  prescription  drug  program) ;  National  Association  of  Social 
Workers  (ethical  rule  restrictions) ;  B&J  School  Bus  Services. 
Inc.  (market  division) ;  YKK  (U.S.A.)  Inc.  (solicitation  to 
collude) ;  ASFE.  the  Association  of  Engineering  Firms  Practicing 
in  the  Geosciences  (agreement  not  to  bid) ;  AE  Clevite 
(solicitation  to  collude) ;  National  Society  of  Professional 
Engineers  (advertising  restrictions) ;  United  Real  Estate  Brokers 
of  Rockland.  Ltd.  (multiple  listing  service  restrictions) ;  and 
Keds  Corporation  (retail  price  maintenance) . 

Two  administrative  complaints  were  issued  in  the  non-merger 
area.   The  California  Dental  Association  was  charged  with 
interfering  with  its  members'   use  of  truthful  advertising  to 
inform  consumers  about  the  selection  of  dental  health  providers, 
their  care,  prices,  and  available  services.   In  addition,  the 
Commission  alleged  that  the  Baltimore  Metropolitan  Pharmaceutical 
Association  and  the  Maryland  Pharmacists  Association  illegally 
conspired  to  boycott  the  prescription  drug  plan  developed  by 
Baltimore,  Maryland,  for  the  benefit  of  city  employees  and  city 
retirees . 

The  public  was  invited  to  comment  on  proposals  to  repeal  the 
Greeting  Card  Guide  of  1968  and  the  Tailored  Clothing  Rule  of 
1967,  two  Commission  interpretations  pertaining  to  promotional 
allowances  in  the  greeting  card  industry  and  in  the  men's  and 
boys'  clothing  industry,  respectively.   The  Commission  believes 
that  the  1990  revised  Fred  Meyer  Guides  would  serve  as  a  better 
industry  guide  for  protecting  against  discriminatory  promotional 
allowances  that  are  not  made  on  a  proportionately  equal  basis  to 
..competing  firms. 

The  Commission  continued  to  carry  a  substantial  workload  of 
nonmerger  matters  opened  in  earlier  fiscal  years,  including  61 
initial  and  full  phase  investigations;  66  projects  and  advocacy 
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matters;  six  Part  III  complaints  pending  administrative 
proceedings;  and  one  complaint  in  litigation  in  the  federal 
district  court. 

CONSUMER  PROTECTION 

For  fiscal  year  1995,  under  the  Consumer  Protection  Mission, 
the  Commission  seeks  a  total  of  488  workyears  and  $49,983,000, 
for  an  increase  of  $1,718,000  and  a  decrease  of  8  workyears.   The 
decrease  of  five  workyears  in  the  Consumer  Protection  Mission  , 
reflects  a  reduction  of  two  in  the  Bureau  of  Consumer  Protection, 
two  in  economic  support,  and  one  in  the  regional  office  funding 
levels  to  comply  with  the  Federal  Personnel  Reduction  Initiative. 

The  Consumer  Protection  Mission  include  five  law  enforcement 
programs:   Advertising  Practices;  Service  Industry  Practices; 
Marketing  Practices;  Credit  Practices;  and  Enforcement.   These 
programs  are  supported  by  the  Economic  and  Consumer  Policy 
Analysis  Program  and  the  Office  of  Consumer  and  Business 
Education.   Advertising  and  fraud  issues,  which  span  several 
consumer  protection  programs,  top  the  Mission  priorities  list. 
Priorities  in  each  program  include:   nutrition,  environmental  and 
general  advertising  issues  in  Advertising  Practices;  investment 
and  health  fraud  in  Service  -Industry  Practices;  caller-paid 
information  providers  and  telemarketing  (service  bureau, 
factoring,  and  other  "root"  cases  involving  firms  that  service 
boiler  rooms  engaged  in  fraudulent  telemarketing  and  other 
unlawful  business  activities)  in  Marketing  Practices;  enforcement 
of  the  credit  statutes  in  Credit  Practices;  and  order,  rule  and 
special  statute  enforcement  in  Enforcement. 

Under  the  Consumer  Protection  Mission,  the  Commission 
strives  to  maintain  a  well-functioning  marketplace  that  allows 
consumers  to  make  informed  purchase  choices.   To  this  end,  the 
Commission  works  to:  increase  the  usefulness  of  advertising  by 
ensuring  that  advertising  is  truthful  and  not  misleading;  reduce 
instances  of  fraudulent  or  deceptive  sales  and  marketing 
practices;  and,  prevent  creditors  from  using  unlawful  practices 
in  the  granting  of  credit,  the  maintenance  of  credit  information, 
the  collection  of  debts,  and  the  operation  of  credit  systems. 
The  Mission  also  includes  a  program  directed  at  educating 
consumers  and  businesses  about  their  rights  and  responsibilities 
under  laws  and  regulations  administered  by  the  FTC. 

The  funding  for  the  Consumer  Protection  Mission  will  be  used 
to  implement  Mission-wide  strategic  plans.   These  include:   (1) 
targeting  high  impact  fraud  cases;  (2)  concentrating  on  industry- 
wide problems  in  non- fraud  areas;  (3)  enforcement  of  trade 
regulation  rules,  such  as  the  franchise  or  octane  rule;  (4) 
emphasis  on  ensuring  compliance  with  section  13(b)  and  rule 
enforcement  orders;  and  (5)  continuing  consumer  education  efforts 
supporting  law  enforcement. 
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Fiscal  Year  1993  Accomplishments 

In  fiscal  year  1993,  the  Commission  accepted  64  consumer 
protection  consent  agreements,  of  which  45  have  been  issued  as 
final  decisions  and  orders.   Four  of  the  agreements  involved 
health  claims  for  foods,  such  as  unsubstantiated  claims  about  the 
health  benefits  of  olive  oil  and  grapefruit,  and  the  fat  content 
of  ice  cream  bars  and  salad  dressing.   In  the  health  care 
services  area,  the  Commission  charged  that  five  of  the  nation's 
largest  commercial  diet-program  companies  engaged  in  deceptive 
advertising.   Three  of  the  companies  signed  consent  agreements 
with  the  Commission,  and  two  companies  will  litigate  the  charges. 
In  addition,  consent  agreements  were  accepted  from  three 
providers  of  medically-supervised  diet  programs.   Seven  hearing 
aid  sellers  agreed  to  settle  charges  that  they  made  false  and 
deceptive  claims  that  Medicare  helps  cover  the  cost  of  hearing 
aids  or  hearing  tests .   Eleven  other  consent  agreements  involve 
environmental  claims,  including  biodegradable  claims  for  trash 
bags;  "ozone  friendly,"  "environmentally  friendly,"  and 
"environmentally  safe"  claims  for  aerosol  products;  and  "chlorine 
free,"  "recycled",  and  "recyclcible"  claims  for  a  coffee  filter 
and  its  packaging.   The  Commission  also  signed  consent  agreements 
with  six  infomercial  companies,  and  issued  an  administrative 
complaint  against  a  seventh.' 

The  Commission  issued  an  administrative  complaint  against 
one  of  the  three  major  credit  bureaus  in  the  United  States, 
alleging  violations  of  the  Fair  Credit  Reporting  Act  through  its 
sale  of  target  marketing  and  pre-screened  lists.   The  Commission 
also  took  action  against  several  information  brokers,  companies 
that  buy  large  volumes  of  credit  and  other  data  about  individual 
consumers  at  discounted  rates,  and  then  resell  the  data  to  low- 
volume  buyers.   The  Commission  issued  a  third  administrative 
complaint  against  one  such  company,  and  approved  consent 
agreements  with  three  other  information  brokers  to  settle  charges 
that  they  failed  to  adequately  ensure  that  their  customers  had 
legally-permissible  purposes  for  obtaining  the  sensitive  data. 

In  3  0  judgments,  federal  district  courts  ordered  more  than 
$15,000,000  be  paid  in  consumer  redress,  and  $1,675,000  to  be 
disgorged  to  the  U.S.  Treasury.   In  addition,  the  Commission 
ordered  $750,000  be  paid  in  consumer  redress  or  disgorged  in 
three  administrative  consent  agreements.   Sixteen  permanent 
injunctions  were  issued  by  federal  district  courts,  and  20 
complaints  seeking  injunctive  relief,  civil  penalties,  and/or 
consumer  redress  were  filed  and  pending  in  the  Courts  at  the  end 
of  the  fiscal  year. 

In  the  investment  fraud  area,  the  Commission  filed  eight  new 
cases  in  federal  district  court  against  investment  scams 
involving  FCC  wireless  cable  licensees,  animated  art  cells,  rare 
coins,  and  artworks.   These  companies  had  estimated  sales  in 
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excess  of  $25,000,000.   An  estimated  10,000  consumers  were 
victimized  by  these  firms.   Eleven  judgments,  ordering  redress  in 
excess  of  $6,700,000,  were  obtained  against  fraudulent  investment 
sellers.   The  Commission's  anti-fraud  efforts  also  yielded  14 
stipulated  or  litigated  redress  or  disgorgement  orders  totalling 
more  than  $9,200,000. 

Twenty-eight  federal  district  court  judgments  ordered  more 
than  $1,300,000  be  paid  in  civil  penalties  for  violations  of 
various  FTC  rules  and  statutes.   In  Funeral  Rule  enforcement,  the 
Commission  obtained  seven  settlements  ordering  a  total  of 
$250,500  in  civil  penalties.   Nine  judgments  ordering  $105,700  in 
civil  penalties  were  entered  by  the  Courts  for  violations  of  the 
Used  Car  Rule.   Four  civil  penalty  judgments  against  violators  of 
the  Franchise  Rule  totaled  $370,000.   A  mail  order  company  agreed 
to  pay  $310,000  in  civil  penalties  to  settle  charges  that  it 
violated  the  Mail  Order  Rule  by  failing  to  refund  to  consumers 
the  appropriate  shipping  and  handling  charges  when  making  refunds 
for  unshipped  merchandise. 

In  connection  with  the  Nutritional  Labeling  and  Education 
Act  and  issuance  of  implementing  regulations  by  the  Food  and  Drug 
Administration  (FDA)  and  the  Department  of  Agriculture  (DOA) ,  the 
Commission  stated  that  there  was  a  need  to  develop  a  coordinated 
federal  policy  for  food  advertising  and  labeling.   The  Commission 
took  steps  to  harmonize  its  food  advertising  enforcement  policies 
with  the  policies  of  FDA  and  DOA  regarding  food  labeling  and 
examined  ways  to  provide  guidance  to  the  public  in  this  area. 

The  Commission  promulgated  a  new  rule  to  implement  the 
Telephone  Disclosure  and  Dispute  Resolution  Act  of  1992  which 
generally  prohibits  misleading  practices  in  the  advertising  and 
offering  of  pay-per-call  services.   The  new  900  Number  Rule 
requires  companies  that  offer  900  number,  or  pay-per-call, 
telephone  services  to  disclose  the  costs  of  these  services  in 
their  advertising  and  to  begin  calls  costing  more  than  $2  with  a 
preamble  stating,  among  other  things,  the  cost  of  the  call.   The 
new  rule  also  establishes  procedures  for  resolving  consumer 
billing-disputes  for  pay-per-call  services,  and  requires  certain 
disclosures  to  be  made  in  billing  statements. 

Pursuant  to  the  Energy  Policy  Act  of  1992  (EPA  92) ,  the 
Commission  amended  the  Octane  Rule  to  include  certification  and 
posting  requirements  for  alternative  liquid  fuels  including, 
among  others,  methanol  and  ethanol.   The  Commission  also 
conducted  other  proceedings  to  comply  with  EPA  92 's  directives. 
Pursuant  to  EPA  92,  the  Commission  published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  soliciting  comments  on 
amendments  to  the  Appliance  Labeling  Rule  to  include  disclosure 
requirements  for  plumbing  products.   In  addition,  the  Commission 
reviewed  a  preliminary  study  about  whether  there  is  a  need  for  a 
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uniform  national  fuel  pump  label  consolidating  federally  required 
information. 

The  Office  of  Consumer  and  Business  Education  produced  60 
new  and  revised  Mission-related  piiblications,  some  in  Spanish, 
and  the  Commission  distributed  2.5  million  copies  of  its 
education  materials.   The  Office  also  produced  eight  radio  public 
service  announcements  voiced  by  the  Chairman  for  National 
Consumers  Week  concerning  high  priority  enforcement  topics,  such 
as  900  numbers,  credit  repair  scams,  and  telemarketing  scams. 
Further,  the  Office  produced  radio  spots  with  the  National 
Institute  for  Dispute  Resolution.   The  spots  promoted  both 
dispute  resolution  programs  and  the  Commission's  free 
publications,  which  explain  the  programs  and  provide  a  national 
resource  directory. 

MANAGEMENT/ SUPPORT 

The  Commission's  major  management  priority  for  fiscal  years 
1994  and  1995  will  be  to  continue  to  improve  productivity,  with 
an  emphasis  on  increasing  the  effectiveness  with  which  the 
Commission  uses  information  systems  to  perform  its  mission.   This 
is  consistent  with  the  stated  goals  and  objectives  of  the 
Administration's  National  Performance  Review,  and  the  emphasis  on 
using  information  technology  as  a  key  enabler  for  "reinventing 
government."   A  willingness  to  continue  investments  in  technology 
infrastructure  and  support  is  also  a  crucial  element  of  the 
Commission's  ongoing  strategy  for  continuing  to  maintain  and 
expand  the  quality  and  effectiveness  of  our  programs  in  the  face 
of  serious,  ongoing  budget  constraints.  In  the  current  right - 
sizing  environment  of  the  federal  government  the  Commission  must 
continue  to  keep  abreast  of  available  technology  to  mitigate  the 
effects  of  FTE  decreases. 

There  are  three  basic  elements  to  our  strategy  for  improving 
productivity  through  better  and  broader  use  of  information 
resources  and  related  technology.   First,  installation  and 
maintenance  of  the  infrastructure  of  modern  systems  and  other 
information  resources  is  necessary  for  the  Commission's  attorneys 
and  economists  to  do  their  work.   The  Planning  and  Information 
Program  (P&I)  would  seek  the  most  cost-effective  solutions 
possible,  relying  on  market  competition,  off-the-shelf  solutions, 
and  resource  sharing  with  other  federal  agencies  and  other 
organizations.   Second,  P&I  would  focus  on  the  training  and 
support  of  Commission  staff  on  all  information  systems  for  the 
maximum  utilization  by  the  direct  programs.   Finally,  P&I  would 
work  with  Commission  program  managers  and  staff  to  focus 
resources  on  the  Commission's  most  important  law  enforcement  and 
consumer/business  education  goals. 

Fiscal  year  1994  spending  authority  adequately  supports 
ongoing,  minimum-level  efforts  to  address  the  aging 
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infrastructure  of  existing  systems  while  also  improving 
communication  tools,  direct  on-line  support  for  Commission  staff, 
and  the  overall  application  environment.   Fortunately,  the 
Commission  will  be  able  to  use  $1,257,000  of  the  fiscal  year  1993 
HSR  fee  carryover  to  substantially  replace  a  segment  of  the  aging 
information  system  infrastructure  at  the  Commission. 

Our  fiscal  year  1995  funding  level  continues  to  address  a 
broad  range  of  critical.  Commission-wide  information  system 
needs.   This  level  will  enable  the  Commission  to  proceed  with 
replacement  of  some  of  the  seriously  obsolete  ADP  equipment  and 
systems;  to  improve  the  FTC's  ability  to  better  manage  the  large 
volume  of  written  work  products  generated  by  Commission  staff 
(including  development  of  procedures  and  systems  to  maintain 
collections  of  appropriate  documents  and  provide  staff  and  public 
access  to  those  documents  through  on-line,  full  text  computer 
searches) ;  and  to  improve  the  quantity,  quality  and  scope  of 
direct  support  provided  to  Commission  attorneys  and  economists  in 
using  existing  information  resources  and  systems  to  perform  their 
work. 
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FISCAL  YEAR  1995  BUDGET  JUSTIFICATION  SUMMARY 

(dollars  in  thousands) 


I.  MISSION: 

Maintaining  Competition. . . 

Consumer  Protection 

Total 

II.  ORGANIZATION: 

Headquarters 

Regions 

Total 

III.  FUNDING  SOURCE: 

Budget  Authority 

Fee  Income  -  Current  Year. 
Fee  Income  -  Prior  Year. . . 
Total 


1994 

FY 

1995 

Ch 

FY 

Acrency 
Wkyrs 

Recmest 
Amount 

anqe 

Wkvrs 

Amount 

Wkvrs 

Amount 

458 
4  96, 
954 

$44,395 

.4  8,265 

$92,660 

451 
488 
939 

$46,139 

49.983 

$96,122 

-7 

-8 

-15 

$1,744 

1.718 

$3,462 

782 
172 
954 

$79,759 

12.901 

$92.660 

769 
170, 
93  9 

$82,553 

13.569 

$96,122 

-13 
-2 

-15 

$2,794 

668 

$3,462 



$67,920 

20,820 

3.920 

$92,660 

93j 

$62,662 
33,460 

-15 

$-5,258 
12,640 
-3,920 

954 

$96,122 

$3,462 

11 
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SUMMARY  OF  CHANGES 

FISCAL  YEAR  1995  BUDGET  JUSTIFICATION 

(dollars  in  thousands) 


FY  1994 


FY  1995 


Budget  Authority  ^ $92,660      $96,122 

Workyears 954         93  9 


Net  Change 
+$3,462 
-15 


Wkyrs 


Amount 


Explanation  of  Change: 
Increases; 

Base  Adjustments: 

Annualization  of  FY  1994  locality  pay 
increase  effective  January  1994 

To  provide  for  a  1.6%  pay  increase 
effective  January  1995 

To  provide  for  within-grade 
increases,  and  promotions 

To  restore  full  funding  of  FTE  re- 
sulting from  drop  in  attrition  

To  provide  for  increased  benefit 

costs 

To  provide  for  increased  costs  of 
space  rent 

To  provide  for  inflation  in  other 
non-personnel  services 

Total  Increases 


+  823 


+  820 


+  918 


h584 


+  933 


+482 


+297 


+4,857 


-  Includes  direct  appropriation  and  offsetting  collections 
from  pre-merger  filing  fees. 
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Decreases; 

Base  Adjustments: 

To  provide  for  savings  from 
administrative  efficiencies  pursuant 
to  Executive  Order  12837 -244 

To  provide  for  reduction  in  the 
FY  1994  personnel  base  pursuant  to 
Executive  Order  12839 -15      -1,151 

Total  Decreases -15       -1. 395 

Financing  Changes; 

Adjustments : 

To  restore  full  funding  of  FTE  re- 
sulting from  loss  of  HSR  carryover...    +2,848 

To  provide  for  information  systems 
infrastructure  support  of  Mission 
activities .:' +1,072 

To  provide  for  reduction  of  one- 
time fiscal  year  1993  HSR 
fee  carryover -3 .  920 

Total  Financing  Changes 0 

Total  Change -15      +$3,462 
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FISCAL  YEAR  1995  BUDGET  JUSTIFICATION 
(dollars  in  thousands) 


Mission:   Maintaining  Competition 

Program  Description 

Premerger  Notification 
Mergers  &  Joint  Ventures 
Horizontal  Restraints 
Distributional  Arrangements 
Single  Firm  Violations 
Antitrust  Policy  Analysis 
Other  Direct  Mission  Resources 
Subtotal  Direct  Mission 

Direct  Support 
Indirect  Support  1/ 
Subtotal  Support  Allocation  2/ 

TOTAL  MISSION 


Fiscal  Year  1 994 


Fiscal  Year  1 995 


Wkvrs 

Amount 

Wkvrs 

Amount 

50 

$3,704 

50 

$3,965 

148 

11,370 

147 

12,096 

79 

6.075 

77 

6,353 

17 

1,263 

17 

1,372 

11 

831 

10 

807 

7 

537 

6 

490 

19 

1,759 

19 

1,777 

331 

$25,539 

326 

$26,860 

61 

$7,482 

61 

$7,588 

66 

11,374 

64 

11,691 

127 

$18,856 

125 

$19,279 

458 

$44,395 

451 

$46,139 

By  Organization 


Bureau  of  Competition 

215 

$16,717 

212 

$17,562 

Bureau  of  Economics 

64 

4,923 

63 

5,211 

Regional  Offices 

52 

3,899 

51 

4,087 

Subtotal  Direct  Mission 

331 

$25,539 

326 

$26,860 

Direct  Support 

61 

37,482 

61 

37,588 

Indirect  Support  1/ 

66 

1 1 ,374 

64 

11,691 

Subtotal  Support  Allocation  2/ 

127 

$18,856 

125 

$19,279 

TOTAL  MISSION 

458 

S44.395 

451 

$46,139 

1/    Includes  7  reimbursable  workyears. 

2/  Includes  the  cost  of  support  organizations  plus  space  and  equipment 
rents,  telecommunications,  postage.  Federal  Register  printing,  library 
materials  and  other  overhead  expenses. 
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Maintaining  Competition 
Premerger  Notification 

{$  in  thousands) 


1994 
Appropriated 
Wkyrs  Amount 


1995 
Request 


Wkyrs'  Amount 


Difference 
1994/1995 


Percent 
Difference 


Wkyrs  Amount   Wkyrs  Amount 


50   $3,703.7      50     $3,964.7      0    +$261.0      0% 
'Workyears  include:   47  for  BC,  1  for  BE,  and  2  for  RO. 


+  7.0% 


Introduction 

The  Hart-Scott-Rodino  (HSR)  Premerger  Notification  Program, 
enacted  as  Sections  201  and  202  of  the  Hart-Scott-Rodino 
Antitrust  Improvement  Act  of  1976  and  codified  as  Section  7A  of 
the  Clayton  Act  (HSR  Act) ,  requires  persons  meeting  certain  size 
requirements,  who  are  planning  significant  acquisitions,  to  file 
notification  with  the  Commission  and  the  Department  of  Justice 
and  to  delay  consummation  for  a  prescribed  period  of  time.   The 
HSR  Premerger  Notification  Program  was  enacted  to  provide  the 
antitrust  enforcement  agencies  with  a  meaningful  opportunity  to 
review  proposed  transactions  and  to  take  enforcement  action,  if 
appropriate,  to  prevent  consummation  of  transactions  that  violate 
the  antitrust  laws. 

The  Commission  is  responsible  for  administering  the  program 
and  taking  steps  to  ensure  compliance  with  the  program's 
requirements.   The  Commission's  long-range  goal  is  to  ensure  that 
the  program  continues  to  provide  the  enforcement  agencies  with  an 
opportunity  to  review  significant  proposed  transactions  before 
they  are  consummated.   In  conjunction  with  this  goal,  the 
Commission  strives  to  minimize  the  burden  on  filing  parties  to 
the  extent  that  objective  can  be  achieved  consistent  with  its 
enforcement  responsibilities.   This  program's  objectives  are  to 
encourage  voluntary  compliance  by  individuals  and  organizations 
subject  to  the  HSR  Act,  and  to  review  all  reported  transactions 
to  identify  those  that  may  pose  serious  antitrust  concerns. 

To  insure  voluntary  compliance,  the  Commission  provides 
assistance  to  individuals  and  organizations  subject  to  the  HSR 
Act,  and  aggressively  investigates  and  prosecutes  violators.   The 
FTC's  Premerger  Notification  Office  provides  informal  advice 
regarding  the  application  and  interpretation  of  the  HSR  Act  and 
rules;  makes  recommendations  for  improving  the  HSR  rules  through 
rules  changes  and  formal  interpretations;  and  strives  to  improve 
efficiency  in  the  processing  and  review  of  reported  transactions 
through  increased  reliance  on  automated  systems.   When  it  appears 
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that  individuals  or  organizations  may  not  have  complied  with  the 
HSR  reporting  requirements,  the  Bureau  of  Competition's 
Compliance  Division  conducts  an  investigation  and  recommends  an 
enforcement  action  for  civil  penalties,  or  other  relief  when 
appropriate . 

To  identify  those  transactions  that  may  pose  serious 
antitrust  concerns,  the  Premerger  Notification  Office  prepares  a 
summary  description  and  a  preliminary  antitrust  analysis  of  every 
transaction  reported.   Those  summaries  are  then  reviewed  by  the 
Bureau  of  Competition's  litigation  divisions,  the  Bureau  of 
Economics,  and  the  Merger  Screening  Committee. 

Fiscal  Year  1995  Budget  Request 

Program  efforts  will  remain  the  same  for  fiscal  years  1994 
and  1995. 

Fiscal  Year  1994  Program  Activities 

The  Premerger  Notification  Program  will  continue  to  review 
transactions  for  compliance  with  the  Hart-Scott-Rodino  Act 
reporting  requirements  and  perform  preliminary  antitrust  review 
for  every  transaction  for  the  Merger  Screening  Committee.   In 
addition,  staff  will  provide  advice  regarding  the  interpretation 
and  application  of  the  HSR  Act  and  rules  through  verbal  and 
written  communications. 

Staff  will  continue  to  evaluate  and,  as  necessary,  propose 
modification  to  the  HSR  rules  to  minimize  evasion  of  the 
reporting  requirements  while  maximizing  the  ease  of  compliance. 
The  Premerger  Notification  Office  and  litigation  divisions  will 
continue  to  monitor  transactions  to  ensure  compliance  and 
cooperate  in  investigating  possible  violations  of  the  Act,  and 
where  necessary,  recommend  that  the  Commission  institute 
enforcement  action. 

Fiscal  Year  1993  Program  Activities 

During  fiscal  year  1993,  the  Premerger  Notification  Office 
processed  1,853  transactions  under  the  notification  and  filing 
requirements  of  the  Hart-Scott-Rodino  Antitrust  Improvements  Act  of 
1976.   This  amount  represents  an  increase  of  approximately  17  percent 
over  the  number  of  transactions  reported  to  the  Commission  during 
fiscal  year  1992.   The  Commerce,  Justice,  State,  and  the  Judiciary  and 
Related  Agencies  Appropriations  for  fiscal  year  1993  increased  the 
premerger  filing  fee  from  $20,000  to  $25,000.   The  fee,  originally 
collected  in  1989,  is  required  from  each  acquiring  person 
contemplating  a  transaction  reportable  under  the  HSR  Act.   The 
Premerger  Notification  Office  released  four  annual  reports  to  Congress 
in  January  1993:   the  Eleventh  Annual  Report  for  fiscal  year  1988;  the 
Twelfth  Annual  Report  for  fiscal  year  1989;  the  Thirteenth  Annual 
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Report  for  fiscal  year  1990;  and  the  Fourteenth  Annual  Report  for 
fiscal  year  1991. 

The  federal  district  courts  issued  decisions  in  actions  that 
sought  civil  penalties  for  violation  of  the  reporting  requirements  of 
the  HSR  Act.   A  final  judgment  was  entered  against  Harold  A.  Honickman 
(File  No.  871  0096)  to  settle  charges  that  he  acquired  the  assets  of 
the  Seven-Up  Bottling  Company,  Inc.,  a  New  York  area  soft  drink 
bottler,  without  observing  the  notification  and  waiting  period 
requirements  of  the  HSR  Act.   On  November  30,  1992,  Honickman  paid 
$1,976,000  in  civil  penalties  to  the  U.S.  Treasury  Department  to 
settle  the  charges.   The  complaint  and  consent  judgment  were  filed  in 
the  U.S.  District  Court  for  the  District  of  Columbia  by  Commission 
attorneys  under  a  special  authorization  of  the  U.S.  Attorney  General. 
A  federal  judge  for  the  Northern  District  of  Illinois  dismissed  with 
prejudice  the  Commission's  1992  complaint  that  alleged  that  William  F. 
Farley  acquired  securities  in  West  Point-Pepperell  Inc.,  valued  in 
excess  of  $15  million,  in  violation  of  the  filing  requirements  of  the 
HSR  Act.   On  March  26,  1993,  the  Department  of  Justice  filed  an  appeal 
of  the  district  court's  decision  in  the  Seventh  Circuit  Court  of 
Appeals.   Another  complaint,  also  filed  in  the  District  of  Columbia 
federal  court,  charged  that  Stephan  Schmidheiny,  of  Hurden, 
Switzerland,  acquired  voting  securities  in  two  European  firms  that  do 
business  in  the  United  States  before  filing  notification  required  by 
the  HSR  Act.   The  settlement  requiring  payment  of  a  $414,650  civil 
penalty  was  pending  final  action  by  the  district  court  at  the  close  of 
the  fiscal  year. 

The  staff  continues  its  efforts  in  eight  compliance 
investigations  opened  in  earlier  fiscal  years. 

STATISTICAL  SUMMARY  (fiscal  year  1993) 

HSR  Filings  1,853 

Inquiries  12,500 

Kew  Enforcement  Matters 

Civil  Penalty  Actions  Filed  During  the  Year 

2 

Total  Civil  Penalties  Collected  During  the  fiscal  year 

$1,976,000 

Enforcement  Matters  Pending  form  Earlier  Fiscal  Years 

-  1  Complaint 

(Appeal  Filed  by  Department  of  Justice) 
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Maintaining  Competition 
Mergers  and  Joint  Ventures 

($  in  thousands) 

1994  1995  Difference       Percent 

Appropriated      Request  1994/1995        Difference 

Wkyrs  Amount     Wkyrs'   Amount     Wkyrs  Amount    Wkyrs  Amount 

148   $11,370.1     147    $12,096.4     -1     +$726.3     -0.7%   +6.4% 

'Workyears  include:   96  for  BC,  35  for  BE,  and  16  for  RO . 

Introduction 

Mergers  and  Joint  Ventures  (Mergers)  constitute  an  important 
and  dynamic  aspect  of  U.S.  economic  activity.   In  general, 
mergers  can  play  an  important  role  in  promoting  the  efficient 
allocation  of  economic  resources.   At  the  same  time,  certain 
mergers  may  be  harmful  to  competition  and,  ultimately,  to 
consumers.   The  mission  of  the  Merger  Program  is  to  prevent  the 
latter.   Thus,  the  task  is  to  identify  those  mergers  that  are 
likely  to  result  in  the  lessening  of  actual  or  potential 
competition,  increase  the  market  power  of  the  joining  firms,  and 
lead  to  market  dominance  or  significantly  increase  the  likelihood 
of  collusion.   Such  transactions  can  result  in  increased  prices 
to  consumers  and  limitations  on  the  selection  of  goods  and 
services.   In  addition,  certain  mergers  may  increase  barriers  to 
entry  or  expansion,  foster  interdependent  conduct  among  firms, 
and  suppress  competitive  vitality  at  various  levels  of  production 
and  marketing.   Interlocking  directorates  among  competing  firms 
also  may  result  in  effects  similar  to  those  of  anticompetitive 
mergers . 

The  ultimate  objective  of  the  Merger  Program  is  to  protect 
consumers  by  preventing  or  undoing  mergers  that  threaten  to 
restrict  competition  and  result  in  high  prices  or  other  forms  of 
consumer  harm  in  violation  of  Section  7  of  the  Clayton  Act,  or 
Section  5  of  the  Federal  Trade  Commission  Act,  and  to  prevent  or 
undo  interlocking  directorates  that  would  violate  Section  8  of 
the  Clayton  Act . 

The  Commission  uses  a  three-part  process  to  carry  out  its 
mission  in  the  Mergers  Program:   detect  all  potentially  harmful 
mergers  before  they  occur  by  monitoring  merger  activity  and 
screening  all  significant  mergers;  thoroughly  investigate  those 
mergers  that  the  screening  process  has  targeted  for  further 
inquiry;  and  take  action  to  prevent  (or  undo)  those  mergers  that, 
after  investigation  and  analysis,  appear  likely  to  lessen 
competition . 
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The  first  step  is  the  major  objective  of  the  Premerger 
Program,  while  the  Merger  Program  is  responsible  for  the  second 
and  third  steps  of  the  process. 

The  investigatory  strategy  is  to  rely  upon  all  processes 
available,  particularly  "Requests  for  Additional  Information" 
under  the  Hart-Scott-Rodino  Act.   To  achieve  the  ultimate 
objective  of  protecting  consumers  against  mergers  that  may 
substantially  lessen  competition,  the  Commission's  preferred 
strategy  is  to  prevent  such  mergers  before  they  occur.   Thus,  the 
program  will  continue  to  rely  on  our  authority  to  seek  injunctive 
relief  under  Section  13(b)  of  the  Federal  Trade  Commission  Act. 

Where  injunctive  relief  is  inappropriate  or  unavailable,  the 
Commission  will  rely  on  its  administrative  remedial  powers  to 
seek  to  restore  competition  lost  as  the  result  of  illegal 
mergers.   The  available  tools  include  administrative  litigation 
and  consent  proceedings.   The  available  remedy  is  divestiture. 

To  ensure  effective  remedial  relief,  the  Commission  will 
monitor  compliance  with  orders,  initiate  enforcement  action  as 
appropriate,  and  modify  orders  that  harm  rather  than  benefit 
consumers . 

Fiscal  Year  1995  Budget  Request 

The  Mergers  Program  will  be  reduced  by  one  FTE  in  fiscal 
year  1995  in  compliance  with  the  Federal  Personnel  Reduction 
Initiative.   The  program  will  examine  all  options  to  increase 
productivity  so  the  level  of  effort  can  remain  the  same  as  fiscal 
year  1994. 

Fiscal  Year  1994  Program  Activities 

The  core  of  the  Merger  Program  is  merger  cases,  focusing  on 
mergers  among  direct  competitors.   The  Commission  will  act 
against  vertical  and  potential  competition  mergers  and  joint 
ventures  that  harm  or  threaten  to  harm  consumers.   A  substantial 
portion  of  the  program's  resources  is  directed  at  transactions  in 
industries  in  which  the  Commission  has  particular  expertise, 
including  energy  and  natural  resources,  food,  transportation, 
health  care,  and  various  manufacturing  industries. 

Other  activities  include  interlock  cases,  where  the  program 
undertakes  enforcement  action  against  unlawful  interlocking 
directorates;  analyses  to  continue  or  undertake  projects 
increasing  our  understanding  of  the  economic  effects  of  mergers 
and  the  legal  and  policy  implications  of  such  effects;  and  in  the 
area  of  compliance  the  program  monitors  compliance  with  orders, 
initiate  enforcement  action  as  appropriate,  and  modify  orders 
that  harm  consumers . 
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FJBcal  Year  1993  Program  Activities 

The  Bureau  initiated  17  initial  phase  investigations  and  45 
full  phase  investigations  under  the  Mergers  Program.   The 
Chairman  issued  40  "Requests  for  Additional  Information  or 
Documentary  Materials"  under  the  HSR  Act.   The  Commission 
approved  compulsory  process  in  27  merger  investigations,  23  of 
which  were  opened  during  fiscal  year  1993.   The  Bureau  continues 
to  work  on  41  initial  and  full  phase  investigations,  14  of  which 
were  opened  in  earlier  fiscal  years. 

Administrative  complaints  were  issued  in  two  of  the  three 
transactions  that  the  Commission  voted  to  enjoin.   In  two 
instances,  the  federal  district  court  granted  the  Commission's 
motions  for  a  preliminary  injunction.   The  complaint  in  Alliant 
Techsystems  Inc./Olin  Corporation  (D.9254)  was  settled  by  a 
consent  order  that  requires  Alliant  to  obtain  prior  Commission 
approval  before  acquiring  any  firm  engaged  in  the  production  of 
ammunition  used  by  the  U.S.  Army  in  the  Abrams  tank  or  Apache 
helicopter.   In  the  Columbia  Hospital  Corporation/Medical  Center 
Hospital  (D.9256)  matter,  the  preliminary  injunction  remains  in 
effect  until  the  Commission  completes  its  administrative 
proceedings  on  the  charges  that  the  proposed  acquisition  would 
eliminate  competition  for  acute-care  inpatient  hospital  services 
in  Florida's  three  county  area  of  Charlotte,  Sarasota  and  DeSoto. 
The  parties  in  General  Electric  (GE)  Company/Chrysler  Corporation 
(File  No.  931  0110)  abandoned  their  acquisition  plans  after  the 
Commission  authorized  its  staff  to  file  a  motion  in  the  federal 
district  court  to  enjoin  the  merger.   The  Commission  believed 
that  GE's  proposed  acquisition  of  the  Chrysler  Rail 
Transportation  Corporation  would  decrease  competition  in  the 
United  States  and  Canada  boxcar  operating  lease  market. 

In  addition  to  the  Part  III  consent  order  in  Alliant 
Techsystems,  the  Commission  placed  nine  Part  II  consent 
agreements  on  the  public  record  for  comment  during  the  fiscal 
year  and  finalized  four  of  them.   The  consent  order  in  Dentsply 
International.  Inc.  (C-3407)  permits  the  acquisition  of  certain 
dental -care  assets  of  Johnson  &  Johnson  and  requires  divestiture 
of  Dentsply' s  domestic  silver  alloy  products  used  for  filling 
cavities.   The  final  order  in  S.C.  Johnson  &  Son.  Inc.  (C-3418) 
allows  the  acquisition  of  The  Drakett  Company  and  requires  the 
divestiture  of  Drakett 's  home  care  products.   The  consent 
agreement  in  Monsanto  Company /Chevron  Corporation  (C-3418) 
permitted  the  acquisition  of  Chevron's  Ortho  Consumer  Products 
Division  and  requires  the  divestiture  of  Ortho' s  Kleenup  product 
line  --  herbicides  used  to  kill  plants,  weeds  and  grasses.   The 
fourth  consent  order,  Consol .  Inc. /Island  Creek  Coal.  Inc.  (C- 
3460)  allowed  Consol  to  proceed  with  the  acquisition,  but  ordered 
the  divestiture  of  the  Curtis  Bay  Company,  a  wholly-owned 
subsidiary  of  Island  Creek.   The  five  other  proposed  consent 
orders  are  awaiting  final  Commission  action:   Dominican  Santa 
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Cruz  Hospital /Catholic  Healthcare  West  (File  No.  901  0069)  would 
require  both  hospitals  to  obtain  prior  Commission  approval  before 
acquiring  the  assets  of  any  acute  care  hospital  in  the  Santa  Cruz 
County  of  California;  the  proposed  order  in  Cooper  Industries, 
Inc ■  (File  931  0086)  would  require  Cooper  to  license  certain 
technology  used  in  the  manufacture  of  low-voltage  industrial 
fuses  to  an  acquirer  pre-approved  by  the  Commission;  in  Imperial 
Chemical  Industries.  PLC  (File  No.  921  0099)  a  final  order  would 
permit  the  acquisition  of  certain  assets  of  E.I.  duPont  de 
Nemours  and  Company;  McCormick  &  Company,  Inc.  (File  No.  931 
0071)  has  agreed  to  assist  in  establishing  a  viable  new  firm  to 
replace  the  competitor  eliminated  through  its  1993  acquisition  of 
the  dehydrated  onion  business  of  Haas  Foods,  Inc.;  and  Columbia 
Hospital  Corporation/Galen  Health  Care,  Inc.  (File  No.  931  0111) 
has  agreed  to  divest  Kissimmee  Memorial  Hospital  and  to  obtain 
prior  Commission  approval  before  acquiring  any  hospital  in 
Osceola  County,  Florida.   In  addition.  Service  Corporation 
International /Sentinel  Group.  Inc.  (C-3440),  placed  on  the  public 
record  for  comment  during  fiscal  year  1991,  was  made  final. 

An  Administrative  Law  Judge  dismissed  the  complaint  that 
alleged  that  Ukiah  Adventist  Hospital's  (D.9234)  1988  acquisition 
of  Ukiah  General  Hospital  would  restrict  competition  for  general 
acute  hospital  care  and  deny  patients  and  physicians  the  benefits 
of  competition  for  price,  quality  and  services  in  the  Mendocino 
and  Lake  County  areas  of  California.   The  Judge  ruled  that  the 
acquisition  had  no  adverse  competitive  effects  and  would  provide 
better  health  care  services  to  the  residents  of  Ukiah, 
California.   In  1990,  the  Commission  had  remanded  this  matter  to 
the  Judge  for  a  decision  on  the  merits  of  the  allegations 
presented  in  the  complaint  after  the  initial  decision  dismissed 
the  complaint  and  ruled  that  the  Commission  did  not  have 
jurisdiction  to  challenge  an  asset  acquisition  by  a  nonprofit 
entity.   The  Administrative  Law  Judge's  decision  has  been 
appealed  to  the  Commission. 

The  Commission  upheld  an  Administrative  Law  Judge's  decision 
and  ordered  Occidental  Petroleum  Corporation  (D.9205)  to  divest 
Tenneco  Polymers,  Inc.'s  polyvinyl  chloride  plants  in  Pasadena, 
Texas,  and  in  Burlington,  New  Jersey,  within  one  year  to  an 
acquirer  pre-approved  by  the  Commission.   The  decision  ruled  that 
the  acquisition  of  the  Tenneco  assets  would  lessen  competition  in 
the  United  States  for  the  production  of  the  thermoplastic  resin 
(PVC)  used  in  a  variety  of  plastic  products.   Charges  against 
Tenneco,  Inc.  were  settled  in  a  1988  consent  agreement.   In  June 
1993,  Occidental  Petroleum  filed  a  petition  for  review  of  the 
Commission  final  order  in  the  U.S.  Court  of  Appeals  for  the 
Second  Circuit.   A  settlement  agreement  negotiated  by  staff  and 
Occidental  is  currently  awaiting  Commission  action. 

Three  other  merger  matters  remain  in  adjudication:   Coca- 
Cola  Company  (D.9207);  Coca-Cola  Bottling  Company  of  the 
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Southwest  (D.9215);  and  R.R.  Donnelley  &  Sons  (D.9243).   The 
Textron.  Inc. /Avdel  PLC  (D.9226)  was  removed  from  adjudication;  a 
consent  recommendation  is  being  considered. 

Three  matters  received  decisions  from  the  U.S.  Appeals 
Courts  in  fiscal  year  1993:   in  February,  the  Ninth  Circuit  Court 
of  Appeals  affirmed  the  1990  Commission  decision  that  required 
Olin  Corporation  (D.9196)  to  divest  FMC  Corporation's  swimming 
pool  chemical  business  acquired  in  1985.   Olin  filed  its  petition 
for  rehearing  in  March  1993.   The  Court  of  Appeals  for  the 
District  of  Columbia  affirmed  the  district  court's  1991  decision 
and  transferred  Ukiah  Adventist  Hospital  (D.9234)  to  the  U.S. 
Court  of  Appeals  for  the  Ninth  Circuit.   Ukiah  seeks  to  enjoin 
the  administrative  proceedings  concerning  Ukiah  Adventist 
Hospital's  acquisition  of  Ukiah  General  Hospital  on  grounds  that 
the  Clayton  Act  does  not  apply  to  asset  acquisitions  by  nonprofit 
entities.   In  Dr  Pepper /Harold  A.  Honickman  (D.9233),  the  D.C. 
Circuit  Court  of  Appeals  affirmed  in  part  the  district  court's 
decision  and  dismissed  the  complaint  that  challenged  the 
Commission's  denial  of  Honickman' s  application  for  prior  approval 
to  acquire  assets  of  the  Seven-Up  Brooklyn  Bottling  Company.   The 
matter  was  remanded  to  the  Commission  for  further  proceedings 
concerning  Honickman' s  acquisition  under  the  failing  company 
defense. 

In  other  merger  actions,  the  Commission  modified  two  consent 
orders.   The  1991  order  with  Harold  A.  Honickman  and  the  Brooklyn 
Beverage  Acquisition  Corporation  (D.9233)  was  modified  to  allow 
Honickman  and  Brooklyn  Beverage  to  acquire  non-carbonated  soft 
drink  assets  without  obtaining  prior  Commission  approval;  and  in 
KKR  Associates,  L.P.  (C-3253) ,  the  order  was  modified  to  allow 
KKR  to  give  notification  to  the  Commission  instead  of  obtaining 
prior  approval  for  certain  acquisitions;  KKR's  petition  to  delete 
entirely  the  provision  that  requires  prior  approval  for  a  ten 
year  period  of  time  for  acquisitions  of  firms  engaged  in  the 
production  of  certain  relevant  products  was  denied.   The 
Commission  also  terminated  a  proceeding  initiated  by  an  order  to 
show  cause  why  the  provisions  requiring  Institut  Merieux  S.A.  (C- 
3301)  to  lease  its  Connaught  BioSciences,  Inc . ' s  rabies-vaccine 
business,  located  in  Toronto,  Canada,  to  a  Commission  approved 
lessee  should  not  be  modified. 

The  Commission's  Premerger  Notification  Program  for  dairies, 
the  Dairy  Merger  Reporting  Program,  was  terminated.   The 
Commission  ended  the  program  after  no  antitrust  enforcement 
actions  were  taken  on  the  small  number  of  filings  received  during 
the  last  five  years.   The  program  was  established  in  1974  to  give 
the  Commission  advance  notice  of  acquisitions  that  might  have 
posed  antitrust  concerns  in  the  fluid-milk  processing  industry. 
Large  proposed  mergers  in  the  dairy  industry  will  be  reported  to 
the  Commission  under  the  premerger  notification  requirements  of 
the  Hart-Scott-Rodino  Antitrust  Improvements  Act  of  1976. 
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Finally,  in  an  effort  to  alleviate  uncertainty  about  the 
effect  of  restrictions  on  the  health  care  industry,  the 
Commission  and  the  Antitrust  Division  of  the  Department  of 
Justice  developed  enforcement  policy  statements  designed  to 
inform  hospitals  and  other  health  care  providers  of  "antitrust 
safety  zones"  under  which  the  enforcement  agencies  will  not 
challenge  mergers  and  other  joint  activities.   The  six  policy 
statements  provide  guidance  in  the  following  areas:   1)  hospital 
mergers;  2)  hospital  joint  ventures  involving  high  technology  or 
other  expensive  medical  equipment;  3)  physicians'  provision  of 
information  to  purchasers  of  health  care  services;  4)  hospital 
participation  in  exchanges  of  price  and  cost  information;  5) 
joint  purchasing  arrangements  among  health  care  providers;  and  6) 
physician  network  joint  ventures.   In  addition,  both  agencies 
established  a  90-  day  review  process  to  provide  responses  to 
requestors  seeking  guidance  on  health  care  joint  ventures  and 
information  exchanges. 

STATISTICAL  SUMMARY  (fiscal  year  1993) 

Investigations 

Full  Phase  Investigations  Initiated  45 

Requests  for  Additional  Information  40 

Preliminary  Injunctions  Authorized  3 

-  2  filed 

(2  Administrative  Complaints  Issued; 
1  Part  III  Consent  Finalized) 

-  1  transaction  abandoned 

Part  II  Consents  9 

-  4  final 

-  5  accepted  for  comment 

Adjudicative  Matters  7 

-  3  Awaiting  Commission  Action  on  Final  Order 

-  1  Motion  Pending  to  Withdraw  from  Adjudication 

-  1  Awaiting  Commission  Action  on  Consent 

Recommendat  ion 

-  1  On  Appeal  in  Second  Circuit 

-  1  Awaiting  Initial  Decision 
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Maintaining  Competition 
Horizontal  Restraints 

($  in  thousands) 


1994 
Appropriated 
Wkyrs   Amount 


1995 
Request 


Difference 
1994/1995 


Percent 

Difference 


Wkyrs   Amount 


Wkyrs   Amount    Wkyrs   Amount 
79   $6,075.5       77    $6,353.0      -2    +$277.5    -2.5%   +4.6% 
'Workyears  include:   40  for  BC,  13  for  BE,  and  24  for  RO. 


Introduction 

Horizontal  restraints,  such  as  price-fixing  and  other  anti- 
competitive behavior  among  direct  competitors,  generally  harm 
consumers  by  raising  prices  and  reducing  the  quantity  and  quality 
of  goods  and  services . 

The  forms  taken  by  horizontal  restraints  include  collusive 
behavior,  conduct  that  facilitates  collusion,  and  governmental 
restraints  on  competition.  -These  practices  may  deny  purchasers 
access  to  the  optimal  variety,  quantity  and  quality  of  goods  and 
services  at  competitive  prices,  and  deny  sellers  the  opportunity 
to  produce,  distribute,  and  sell  goods  and  services  in  the 
variety  and  quantity  and  at  the  prices  they  would  select  under 
competitive  conditions. 

A  particular  focus  of  the  program  is  the  health  care  sector 
which  has  been  marked  by  rapidly  rising  costs.   The  Commission 
has  used  the  antitrust  laws  to  challenge  unlawful  conspiracies 
among  health  care  providers,  such  as  price  fixing  and  coercive 
boycotts  of  cost-containment  programs  or  alternative  providers. 
More  generally,  the  program  targets  other  professionals  such  as 
lawyers  and  accountants,  as  well  as  service  industries. 

The  major  objectives  of  the  program  are  to  detect, 
investigate,  prevent  and  remedy  anticompetitive  collusion  or 
courses  of  action  that  facilitate  collusion  among  competitors; 
reduce  the  incidence  of  private  agreements,  such  as  possibly 
anticompetitive  industry  standards,  ethical  codes,  and  other 
activities  of  trade  and  professional  associations  and  standards- 
setting  organizations,  that  raise  prices  and  lower  the  quality 
and  quantity  of  goods  and  services;  and  limit  the  extent  to  which 
businesses  and  professionals  are  permitted  to  engage  in  collusive 
activities  that  may  distort  pricing  mechanisms  or  otherwise 
restrain  competition  under  the  aegis  of  government  or  self- 
regulation. 
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The  Commission  employs  a  strategy  combining  investigation, 
litigation,  voluntary  compliance,  and  negotiation  in  striving  to 
eliminate  to  the  fullest  extent  possible  governmental  and  private 
restraints  that  limit  the  right  to  engage  in  competition.   In 
addition,  reports  and  comments  to  federal,  state,  and  local 
government  agencies;  amicus  curiae  briefs;  and  advisory  opinions 
will  be  provided  where  appropriate. 

Fiscal  Year  1995  Budget  Request 

Horizontal  Restraints  will  be  reduced  by  two  FTE  in  fiscal 
year  1995  in  compliance  with  the  Federal  Personnel  Reduction 
Initiative.   The  increase  in  dollars  includes  a  shift  in  non- 
personnel  compensation  within  the  Mission  to  support  the 
program's  activities. 

Fiscal  Year  1994  Program  Activities 

Horizontal  Restraints  staff  will  focus  program  activities  on 
areas  including  traditional  collusion  to  pursue  investigations 
and,  if  appropriate,  litigation  involving  possible  collusion 
among  competitors  in  various  industries  and  professions.   Also, 
where  practices  facilitate  collusion  by  conducting  investigations 
and,  if  appropriate,  litigation  involving  possible  anti- 
competitive activities  of  trade  and  professional  associations, 
and  standards-setting  organizations.   Horizontal  Restraints  Under 
Aegis  of  Regulation  is  another  function,  staff  conduct 
investigations  and,  if  appropriate,  litigation  involving  possible 
horizontal  restraints  under  the  aegis  of  government  regulation, 
particularly  involving  health  care  services  and  other  licensed 
occupations.   The  program  will  continue  their  analyses  to 
undertake  projects  that  examine  the  legal,  economic  and  policy 
implications  of  agreements  among  competitors.   Lastly,  staff  will 
monitor  compliance  with  orders,  initiate  enforcement  action  as 
appropriate,  and  modify  orders  that  harm  consumers. 

Fiscal  Year  1993  Program  Activities 

In  the  Horizontal  Restraints  Program,  the  Commission  opened 
50  initial  phase  investigations  and  approved  compulsory  process 
in  five  investigations,  one  of  which  was  opened  and  converted  to 
a  full  phase  investigation  during  fiscal  year  1993.   At  the  end 
of  the  fiscal  year  the  Commission  carried  a  workload  of  over  100 
investigations,  cases  in  litigation,  projects,  compliance  matters 
involving  alleged  anticompetitive  conduct  among  private 
professional  and  trade  associations,  individuals,  private 
entities  and  state  licensing  boards.   Fifty-six  of  those  matters 
were  initiated  during  the  current  fiscal  year. 

During  fiscal  year  1993,  the  Commission  issued  two 
administrative  complaints:   in  California  Dental  Association 
(D.9259)  the  complaint  charged  that  the  professional  association 
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illegally  restricted  California  dentists  from  using  truthful 
advertising  to  inform  consumers  about  the  selection  of  dental 
health  providers,  their  care,  prices,  and  available  services;  the 
complaint  in  Baltimore  Metropolitan  Pharmaceutical  Association 
and  Maryland  Pharmacists  Association  (D.9262)  charged  that  the 
two  associations  participated  in  an  illegal  conspiracy  to  boycott 
the  prescription-drug  plan  for  Baltimore  city  government 
employees  in  an  effort  to  increase  the  reimbursement  rate  paid  to 
pharmacies  for  filling  prescriptions.   Both  matters  are  in 
litigation  in  front  of  an  administrative  law  judge. 

All  eight  consent  agreements  placed  on  the  public  record 
during  fiscal  year  1993  for  comment  became  final:   Southeast 
Colorado  Pharmacal  Association  (C-3410)  --  boycott  of  a 
prescription  drug  program;  National  Association  of  Social  Workers 
(C-3416)  --  restrictions  on  advertising  practices  and  patient 
referral  services;  B&J  School  Bus  Services.  Inc.  (Kansas  City 
School  Transportation)  (C-3425)  --  bidding  practices  of  a  four- 
company  joint  venture;  AE  Clevite,  Inc.  (C-3429)   invitation  to  a 
competitor  to  fix  prices;  Association  of  Engineering  Firms 
Practicing  in  the  Geosciences  (C-3430)  --  conspiracy  to  restrain 
competitive  bidding;  and  YKK  (U.S.A. ) .  Inc.  (C-3445)  -- 
solicitation  of  competitors  to  eliminate  services  and  fix  or 
stabilize  prices;   National -Society  of  Professional  Engineers  (C- 
3454)  --  restrictions  on  truthful  advertising;  and  United  Real 
Estate  Brokers  of  Rockland.  Ltd.  (Rockland  County  Multiple 
Listing  System)  (C3461)  --  restrictions  on  the  publication  of 
exclusive -agency  listings. 

College  Football  Association  (D.9242)  is  in  adjudication  at 
the  Commission,  pending  a  decision.   Staff  appealed  the  1991 
Administrative  Law  Judge's  initial  decision  that  dismissed  the 
administrative  complaint  that  charged  that  competition  was 
suppressed  in  the  marketing  of  college  football  telecasts  due  to 
restrictive  agreements  between  colleges  in  the  CFA  and  the 
American  Broadcasting  Company. 

The  administrative  complaint  in  Abbott  Laboratories 
(D.9253),  restrictions  on  advertising,  was  withdrawn  from 
adjudication  late  in  the  fiscal  year  in  consideration  of  consent 
negotiations.   The  1992  complaint  charged  that  Abbott,  the 
leading  United  States  manufacturer  of  infant  formula,  conspired 
with  others  _o  refrain  from  advertising  to  the  public  through  the 
mass  media. 

Three  matters  are  being  litigated  in  the  federal  courts  (one 
in  adjudication  in  the  federal  district  court,  one  on  remand  from 
the  U.S.  Courts  of  Appeals,  and,  one  other  on  remand  from  the  U.S. 
Supreme  Court).  The  Commission's  complaint  to  secure  a  permanent 
injunction  and  monetary  relief  for  alleged  price  fixing 
activities  in  Abbott  Laboratories  (File  No.  X92  0038)  is  pending 
in  the  U.S.  District  Court  for  the  District  of  Columbia.   The 
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trial  has  been  scheduled  for  February  1994.   In  November  1992, 
the  Supreme  Court  denied  a  petition  for  certiorari  in  Detroit 
Auto  Dealers.  Inc.   The  case  was  remanded  to  the  Commission  from 
the  Sixth  Circuit  to  determine  the  applicability  of  Detroit  Auto 
Dealers'  nonstatutory  labor  exemptions  with  respect  to  some 
respondents.   On  July  15,  1993,  the  Third  Circuit  Court  of 
Appeals  affirmed  the  Commission's  final  order  in  Ticor  Title 
Insurance  Company  (D.9190)  and  ruled  that  Ticor' s  rate-making 
activities  are  not  immune  from  the  federal  antitrust  laws  under 
either  the  "business  of  insurance"  exception  of  the  McCarran- 
Ferguson  Act  or  the  Noerr- Pennington  doctrine.   The  Court  further 
ruled  that  Ticor  could  not  claim  immunity  for  its  collective 
rates  in  Arizona  and  Connecticut  under  the  state  action  doctrine 
after  evidence  failed  to  show  that  the  collective  establishment 
of  rates  were  properly  evaluated  and  supervised  by  the  two 
states.   The  respondents'  petition  for  a  rehearing  of  those 
issues  en  banc  was  denied. 

Also,  four  consents  placed  on  the  public  record  for  public 
comment  in  fiscal  year  1992  became  final  during  the  current  year: 
the  order  in  Quality  Trailer  Products  Corporation  (C-3403) 
prohibits  the  firm  from  soliciting  its  competitors  to  fix  prices; 
the  order  in  Realty  Computer  Associates.  Inc.  (Computer  Listing 
Service)  (C-3405)  prohibits -publication  of  exclusive  agency 
listings;  the  order  in  American  Psychological  Association  (C- 
3406)  prohibits  the  professional  organization  from  interfering 
with  its  members'  use  of  truthful  advertising  and  patient- 
referral  services;  and  the  order  in  The  Industrial  Multiple  and 
its  parent,  American  Industrial  Real  Estate  Association  (C-3449) , 
prohibits  restrictions  on  real  estate  multiple  listing  services. 

STATISTICAL  SUMMARY  (fiscal  year  1993) 

Investigations  Initiated  50 

Enforcement  Actions 

Administrative  Complaints  2 

Part  II  Consents  8 

-  8  Final 

Enforcement  Matters  Initiated  in  Earlier  Fiscal  Years 

Matters  in  Adjudication 

Administrative  Litigation  6 

-  2  Pending  Trial 

-  1  Pending  Commission  Decision 

-  1  Federal  District  Court 

-  1  On  Remand  from  the  Sixth  Circuit  Court 

-  1  On  Remand  from  the  Supreme  Court 

(Decision  affirmed  Commission's  final  order) 
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Maintaining  Competition 
Distributional  Arrangements 

{$  in  thousands) 


1994 

Appropriated 
Wkyrs   Amount 


1995 
Request 


Difference 
1994/1995 


Percent 
Difference 


Wkyrs'   Amount     Wkyrs   Amount    Wkyrs   Amount 


17   $1,262.7       17    $1,371.8       0    +$109.1      0% 
'Workyears  include:   9  for  BC,  2  for  BE,  and  6  for  RO. 


+  8.6% 


Introduction 

The  Distributional  Arrangements  Program  generally  covers 
restrictions  on  the  distribution  of  goods  from  manufacturers  to 
consumers.   Such  practices  can  limit  sources  of  supply  or 
restrict  channels  of  distribution  in  ways  that  increase  prices  or 
reduce  quality.   Potentially  unlawful  conduct  includes 
restriction  on  resale  prices  (and  other  terms  of  sale) ,  as  well 
as  restrictions  on  the  marketing  decisions  of  firms  in  the 
distribution  chain.   Such  practices  may  result  from  agreements 
between  suppliers  and  purchasers,  or  from  the  coercion  of 
purchasers  by  sellers  (or  vice-versa) .   The  program  also  includes 
discrimination  in  price,  terms  of  sale,  advertising  allowances 
and  other  merchandising  services  that  tend  to  deny  competitive 
opportunities  to  firms  in  the  distribution  chain  and  that  may 
injure  consumers. 

The  overall  goal  of  the  Distributional  Arrangements  Program 
is  to  detect  and  remedy  coercive,  collusive,  discriminatory,  or 
other  harmful  arrangements  that  may  exist  between  sellers  and 
purchasers,  and  to  restore  competition  and  its  benefits.   More 
specifically,  the  Commission  seeks  to:   prevent  unlawful 
agreements  between  suppliers  and  distributors  or  retailers  on 
resale  prices;  eliminate  harmful  discrimination  in  prices  and 
promotional  opportunities;  and  prevent  the  anticompetitive 
foreclosure  of  distributors  or  dealers  from  sources  of  supply  or 
access  to  customers. 

The  Commission's  principal  strategies  are  investigation  and 
litigation.   As  appropriate,  the  Commission  will  also  issue 
guidelines  or  policy  statements  and  advisory  opinions  and  engage 
in  competition  advocacy. 

Fiscal  Year  1995  Budget  Recmest 

Program  efforts  will  remain  the  same  for  fiscal  years  1994 
and  1995. 
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Fiscal  Year  1994  Proqreun  Activities 

During  fiscal  year  1994  Distributional  Arrangements  Program 
workload  will  consist  of  resale  price  maintenance  by  continuing 
or  commencing  investigations  and  litigation  involving  alleged 
resale  price-fixing  agreements.   It  will  also  examine 
discrimination  in  price  or  promotional  opportunities  with  the 
continuation  or  initiation  of  investigations  or  litigation 
involving  alleged  discrimination  in  price,  advertising 
allowances,  or  merchandising  services  or  facilities.   Nonprice 
distributional  arrangements  is  another  area  that  staff  will 
continue  or  initiate  investigations  or  litigation  involving 
alleged  exclusive  dealing,  tying,  and  other  nonprice  vertical 
restrictions. 

Analyses  projects  will  be  continued  or  undertaken  to  study 
the  legal  and  economic  implications  of  various  distributional 
arrangements  and  issue  appropriate  enforcement  policy  statements 
or  other  guidance.   Finally,  the  program  will  monitor  compliance 
with  orders,  initiate  enforcement  action  as  appropriate,  and 
modify  orders  that  harm  consumers. 

Fiscal  Year  1993  Program  Activities 

Under  the  Distributional  Restraints  Program,  the  Commission 
initiated  12  new  investigations  and  is  currently  engaged  in 
pursuing  over  3  0  matters  opened  in  prior  years.   These 
investigations  and  projects  have  involved  allegedly  unlawful 
distributional  practices  in  such  industries  as  chemicals, 
sporting  and  athletic  goods,  motor  vehicle  parts  and  accessories, 
medical  supplies,  foods,  publishing,  and  electronics. 

The  Commission  accepted  for  comment  a  proposed  consent 
agreement  with  the  Keds  Corporation  (File  No.  931  0067) ,  a 
subsidiary  of  the  Stride  Rite  Corporation.   According  to  the 
complaint,  Keds  entered  into  an  understanding  with  some  of  its 
dealers  to  control  the  prices  at  which  Keds  athletic  and  casual 
footwear  could  be  advertised  and  sold. 

The  separate  complaints  in  Harper  &  Row  Publishers.  Inc.  and 
five  other  book  publishers  (Dockets  D.9217  -  D.9222)  were 
withdrawn  from  adjudication  to  consider  proposed  settlements  with 
each  publisher. 

The  Commission  modified  the  order  in  Clinique  Laboratories. 
Inc.  (C-3027)  to  allow  the  company  to  suggest  to  dealers  the 
prices  at  which  they  should  advertise  Clinique  products.   Under 
the  current  order,  Clinique  must  also  disclose  to  the  dealers  in 
writing  that  they  are  free  to  set  their  own  prices.   The  1980 
order  settled  charges  that  Clinique  engaged  in  illegal  resale 
price  fixing. 
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STATISTICAL  SUMMARY  (fiscal  year  1993) 

Projects/Studies  13 

Investigations  Opened  During  Fiscal  Year  12 

Total  Investigations  Open  17 

Compliance  and  Adjudicative  Matters  Open  9 

Administrative  Complaints  Withdrawn  from  1 
Adjudication  (6  separate  dockets) 
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Maintaining  Competition 
Single  Finn  Violations 

($  in  thousands) 

1994  1995  Difference       Percent 

Appropriated  Request  1994/1995       Difference 

Wkyrs   Amount      Wkyrs'   Amount     Wkyrs   Amount    Wkyrs   Amount 

11     $830.7       10      $807.3      -1    -$23.4     -9.1%   -2.8% 

'Workyears  include:   6  for  BC,  2  for  BE,  and  2  for  RO. 

Introduction 

A  single  firm  with  market  power  can  reduce  output  and 
increase  prices  above  the  competitive  level,  thereby  injuring 
consumers  and  mis-allocating  society's  resources.   When  there  are 
high  entry  barriers  into  the  market,  these  harms  can  persist  for 
long  periods.   This  can  occur  in  instances  where  a  firm 
monopolizes  a  market,  uses  its  market  power  in  one  market  to 
affect  another  ("tying"),  or  through  other  conduct  designed  to 
increase  its  rivals'  costs.- 

The  long  range  goal  of  the  program  is  to  prevent  or  remedy 
instances  in  which  market  power  has  been  created  or  maintained 
through  anticompetitive  behavior.   In  particular,  the  program 
focuses  on  cases  of  monopolization  or  attempts  to  monopolize, 
tying  arrangements,  and  cases  of  non-price  predation,  such  as 
abuse  of  government  processes  to  create  or  enhance  market  power. 

Strategies  to  be  employed  include  investigation  of  and 
litigation  against  anticompetitive  practices,  competition 
advocacy,  and  legal  and  economic  policy  analysis. 

Fiscal  Year  1995  Budget  Request 

Single  Firm  Violations  will  be  reduced  by  one  FTE  in  fiscal 
year  1995  in  compliance  with  the  Federal  Personnel  Reduction 
Initiative . 

Fiscal  Year  1994  Program  Activities 

Cases  will  be  initiated  and  continued  in  ongoing  matters  in 
the  areas  of  alleged  monopolization,  attempted  monopolization, 
predation  or  other  conduct  abuses  by  single  firms,  including 
those  enterprises  in  the  health  care  industry.     The  program 
will  continue  legal  and  economic  analyses  involving  issues 
related  to  single  firm  anticompetitive  behavior.   Staff  will  also 
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monitor  compliance  with  orders,  initiate  enforcement  action  as 
appropriate,  and  modify  orders  that  harm  consumers. 

Fiscal  Year  1993  Progrcun  Activities 

The  Commission  opened  15  investigations  under  the  Single 
Firm  Violations  Program  involving  alleged  monopolization 
activities  in  such  areas  as  health  care,  particularly  physician 
joint  ventures  in  medical  related  product  markets,  manufacturing, 
licensed  occupations  and  other  services.   Staff  continues  its 
efforts  in  nine  investigations  opened  prior  to  fiscal  year  1993. 

STATISTICAL  SUMMARY  (fiscal  year  1993) 

Projects/Studies  9 

Investigations  Opened  During  Year  15 

Total  Open  Investigations  19 

Compliance  Matters  3 
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Maintaining  Competition 
Antitrust  Policy  Analysis 

{$  in  thousands) 


1994 

Appropriated 

Wkyrs   Amount 

7      $537.1 


1995 
Request 


Difference 
1994/1995 


Percent 
Difference 


Wkyrs'   Amount    Wkyrs    Amount    Wkyrs    Amount 


$490.0 


■$47.1 


■14.3? 


-8.8% 


'Workyears  include:   6  for  BE. 


Introduction 

The  development  of  sound  competition  policy  requires  a 
knowledge  of  the  effects  of  past  and  prospective  antitrust 
actions  and  of  the  industries  and  markets  that  are  affected  by 
these  actions.   Economic  analysis  can  help  provide  this 
knowledge . 

The  major  objectives  of  the  Antitrust  Policy  Analysis 
Program  are  to:   increase  our  knowledge  about  those  situations  in 
which  antitrust  action  will  increase  consumer  welfare;  and 
further  the  understanding  of  the  role  of  trade  restraints  in 
advancing  or  retarding  a  competitively  functioning  economy. 

The  strategies  that  will  be  followed  for  this  program 
include:  conducting  original  empirical  studies  of  the  effects  of 
antitrust  policies  and  of  the  effects  of  various  market 
institutions  or  conduct  on  market  performance;  conducting 
original  empirical  studies  of  specific  industries  and  cross- 
sections  of  industries  to  determine  how  market  structure  affects 
market  performance;   conducting  original  empirical  economic 
studies  of  the  effects  of  trade  restraints  on  consumers  and 
producers;  performing  analyses  drawing  extensively  on  existing 
research  to  advise  policy  makers  on  specific  antitrust  and  trade 
policy  decisions;  providing  access  to  the  Line  of  Business  data 
for  qualified  academic  researchers;  and  presenting  the  findings 
of  these  analyses  through  reports,  testimony,  invited  commentary, 
and  other  means  as  appropriate. 

Fiscal  Year  1995  Budget  Request 

Antitrust  Policy  Analysis  will  be  reduced  by  one  FTE  in 
fiscal  year  1995  in  compliance  with  the  Federal  Personnel 
Reduction  Initiative.   This  will  not  significantly  affect  the 
program,  but  will  slow  the  progress  of  antitrust  related  studies. 
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Fiscal  Year  1994  Program  Activities 

The  Bureau  currently  plans  to  develop  one  new  study  dealing 
with  current  antitrust  policy  issues.   Areas  of  current  interest 
include:  an  examination  of  strategic  alliances  among  firms  in  the 
health  or  telecommunications  fields;  an  examination  of  the 
aftereffects  of  FTC  merger  decisions;  an  examination  of  branding 
across  different  food  products;  the  effects  of  restrictions 
placed  on  contracts  between  manufacturers,  dealers,  or 
franchisees;  the  effects  of  lump  sum  payment  (nonlinear  pricing) 
systems  used  in  many  industries  (e.g.,  airlines,  grocery  shelf 
access,  volume  discount  bonuses,  etc.);  and  the  effects  of  end- 
to-end  (i.e.,  vertical)  mergers  in  the  railroad  industry.   The 
Bureau  will  continue  to  allow  qualified  unpaid  academic 
researchers  access  to  the  Line  of  Business  data  to  conduct 
studies  on  a  variety  of  topics  in  industrial  organization 
economics . 

Fiscal  Year  1993  Proarcun  Activities 

During  fiscal  year  1993,  the  Bureau  of  Economics  forwarded 
two  major  studies  to  the  Commission  for  its  consideration.   The 
first.  Resale  Price  Maintenance:  An  Economic  Analysis  of  the 
FTC's  Case  Against  Corning  Glass  Works,  examines  evidence 
regarding  the  stock  market  and  output  effects  of  various  events 
that  occurred  during  the  litigation  of  this  path-breaking  RPM 
case.   The  second  study  entitled  Effects  of  Unfair  Imports  on 
Domestic  Industries  examines  the  effects  of  several  dumping  and 
countervailing  duty  cases  pursued  by  the  International  Trade 
Commission  from  1980  to  1988.   The  Bureau  also  continued  work  on 
several  antitrust  and  trade-related  studies  including:   the 
market  power  effects  of  ocean  shipping  conferences  on  shipping 
rates;  the  aftermath  of  mergers  in  the  oil  industry;  the  effects 
of  bottler  mergers  in  the  carbonated  soft  drink  industry;  the 
effects  of  divestitures  in  FTC  antitrust  cases;  an  experimental 
economics  approach  to  merger  analysis;  the  effects  of  vertical 
integration  in  financial  markets;  the  regional  effects  of  trade 
restraints;  steel  industry  VRAs  and  their  contribution  to 
industry  productivity;  and  causes  of  injury  in  unfair  trade 
cases.   Finally,  the  Bureau  continues  to  provide  access  to  the 
line-of -business  data  to  several  unpaid  academic  researchers. 
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Maintaining  Competition 
Other  Direct  Mission 

($  in  thousands) 

1994  1995  Difference      Percent 

Appropriate  Request         1994/1995      Difference 

Wkyrs   Amount     Wkyrs'   Amount    Wkyrs   Amount    Wkyrs   Amount 

19    $1,758.7      19     $1,777.2      0     +$18.5      0%    +1.1% 

'Workyears  include:   14  for  BC,  4  for  BE,  and  1  for  RO. 

Introduction 

The  Maintaining  Competition  Mission  requires  that  the 
diverse  goals  of  its  substantive  programs  be  coordinated  in 
budgeting  and  administration  through  the  efforts  of  the  Director, 
Deputy  Director  and  senior  management  staff  of  the  Bureau  of 
Competition  and  the  Bureau  of  Economics,  with  the  assistance  of 
Bureau  Assistant  Directors  and  Regional  Directors.   The  overall 
goal  of  the  program  is  to  maximize  the  efficient  utilization  of 
all  the  resources  of  the  Commission's  Maintaining  Competition 
Mission,  and  to  provide  for  more  effective  management  control  of 
those  resources . 

The  objectives  of  the  program  are  to  provide  sufficient 
personnel  and  funds  to  effectively  and  efficiently  manage  all 
Mission  resources  and  to  insure  that  appropriate  information 
regarding  mission  activities  is  maintained;  that  responses  are 
made  to  proper  inquiries  and  that  correspondence  is  processed 
expeditiously;  insure  proper  liaison  with  the  Department  of 
Justice  and  other  government  agencies  and  execute 
responsibilities  under  treaties  and  legislation  governing 
international  notification. 

Strategies  include  careful  policy  and  budget  systems 
analysis;  continued  development  of  our  automated  systems 
programs;  efficient  assignment  of  staff;  improved  recruiting 
policies  and  procedures;  and  on-going  evaluation  and  training  of 
Bureau  personnel . 

Fiscal  Year  1995  Budget  Request 

Program  efforts  will  remain  the  same  for  fiscal  years  1994 
and  1995. 

Fiscal  Year  1994  Program  Activities 
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This  activity  will  continue  to  provide  overall  supervisory 
control  of  all  litigation,  compliance,  and  allied  divisions 
through  improved  coordination  of  activities  involving  the  Bureau 
of  Economics  and  Regional  Offices. 

Fiscal  Year  1993  Program  Activities 

The  program  continued  activities  in  liaison  with  other 
federal  agencies,  international  activities,  correspondence,  human 
resource  management,  improvement  of  our  automated  data  management 
processes,  budget  and  financial  management,  contracting, 
procurement,  and  records  and  space  management. 
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FISCAL  YEAR  1995  BUDGET  JUSTIFICATION 
(dollars  in  thousands) 


Mission:  Consumer  Protection 


Fiscal  Year  1994 

Fiscal  Year  1 995 

Program  Description 

Wkvrs 

Amount 

Wkvrs 

Amount 

Advertising  Practices 

71 

$5,506 

71 

$5,876 

Service  Industry  Practices 

53 

4,204 

53 

4,447 

Marketing  Practices 

92 

6,923 

92 

7,391 

Credit  Practices 

48 

3,707 

47 

3,856 

Enforcement 

54 

4,082 

54 

4.333 

Economic  and  Consumer  Policy 

7 

537 

5 

429 

Program  Management 

33 

2,876 

31 

2.787 

Subtotal  Direct  Mission 

358 

$27,835 

353 

$29,119 

Direct  Support 

67 

$8,107 

65 

$8,211 

Indirect  Support  1/ 

71 

12,323 

70 

12.653 

Subtotal  Support  Allocation  2/ 

138 

$20,430 

135 

$20,864 

TOTAL  MISSION 

496 

$48,265 

488 

$49,983 

By  Organization 


Bureau  of  Consumer  Protection 
Bureau  of  Economics 
Regional  Offices 
Subtotal  Direct  Mission 

Direct  Support 
indirect  Support  1/ 
Subtotal  Support  Allocation  2/ 

TOTAL  MISSION 


206 

$16,378 

204 

$17,041 

32 

2,455 

30 

2,596 

120 

9,002 

119 

9,482 

358 

$27,835 

353 

$29,119 

67 

$8,107 

65 

$8,211 

71 

12,323 

70 

12.653 

138 

$20,430 

135 

$20,864 

496 

S48.265 

488 

$49,983 

1/    Includes  8  reimbursable  workyears. 

2/  Includes  the  cost  of  support  organizations  plus  space  and  equipment 
rents,  telecommunications,  postage,  Federal  Register  printing,  library 
materials  and  other  overhead  expenses. 
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Consumer  Protection 
Advertising  Practices 

($  in  thousands) 


1994 

Appropriated 

Wkyrs   Amount 


1995 
Recmest 


Difference 
1994/1995 


Percent 
Difference 


Wkyrs'   Amount    Wkyrs    Amount    Wkyrs    Amount 
71     $5,505.7    71     $5,876.2     0     +$370.5      0%     +6.7% 
'Workyears  include:   41  for  BCP,  8  for  BE,  and  22  for  RO. 


Introduction 

Advertising  is  an  important  vehicle  of  competition  among 
American  businesses  and  a  vital  means  by  which  American  consumers 
receive  information  about  the  availability  of,  and  relative 
merits  of  competing  products  and  service.   In  1992,  American 
business  spent  $131.3  billion  on  all  advertising,  almost  2.6 
percent  of  the  gross  national  product.   Ad  expenditures  in  1992 
were  3.9  percent  higher  than  in  1991,  and  greater  than  inflation 
for  the  first  time  since  1989.   National  media  advertising 
expenditures  totaled  approximately  $43  billion,  about  one-third 
of  total  advertising. 

Media  advertising  continues  to  focus  on  the  nutrition, 
health,  environmental,  and  safety  aspects  of  goods  and  services. 
There  have  been  rapid  developments  in  all  these  areas  and  the 
advertising  industry  is  increasingly  challenged  to  convey  this 
complex  scientific  or  technical  information  in  a  manner  that  is 
truthful  and  non- deceptive.   The  FTC's  Advertising  Program  is 
designed  to  assist  in  this  process  by  taking  action  to  stop 
misleading  claims  and  providing  guidance  to  businesses  about  how 
to  make  lawful  claims. 

One  of  the  most  important  areas  is  nutritional  or  health 
claims  in  food  advertising.   In  1992,  advertisers  spent  almost 
$3.5  billion  on  food  advertising.   Consumers'  interest  in  and 
concern  about  nutrition  and  health  messages  in  food  advertising 
remains  at  a  high  level.   Seventy- five  percent  of  shoppers 
consider  nutrition  a  very  important  factor  in  their  grocery 
purchases,  second  only  to  taste.   In  addition,  consumer  concern 
over  specific  nutrients  is  rising.   When  surveyed  about  their 
nutritional  concerns,  54  percent  of  shoppers  have  expressed 
interest  in  the  fat  content  of  food,  twice  the  percentage  of 
consumers  concerned  about  fat  in  1988.   That  interest  has  sparked 
the  rapid  development  of  a  variety  of  new  food  products.   For 
example,  the  number  of  "low  fat"  or  "fat  reduced"  foods 
introduced  into  supermarkets  has  jumped  from  38  in  1981  to  1,257 
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in  1992.   This  area  will  be  particularly  active  owing  to  the 
degree  of  public  interest,  the  growing  body  of  scientific 
research,  and  the  promulgation  of  final  FDA  food  labeling 
regulations  pursuant  to  the  Nutrition  Labeling  and  Education  Act 
of  1991  (NLEA) .   The  Food  and  Advertising  Program  will  continue 
to  pursue  strong  case-by-case  enforcement.   In  addition,  the 
Commission  has  strengthened  its  liaison  efforts  with  FDA  and  USDA 
to  develop  a  consistent  but  flexible  approach  to  regulating  food 
advertising  and  labeling.   The  Commission  is  reviewing  recently 
adopted  FDA  and  USDA  labeling  regulations,  along  with  information 
on  consumer  perceptions  of  health  and  nutritional  claims  in  food 
advertising,  and  intends  to  provide  industry-wide  guidance  on  how 
it  will  harmonize  with  food  labeling  policies. 

As  new  studies  are  released  concerning  the  potential  health 
benefits  of  many  dietary  supplements,  and  consumer  interest  in 
dietary  supplements  increases,  the  advertising  for  this  product 
category  will  be  closely  monitored.   In  addition,  the  Food  and 
Drug  Administration  is  in  the  process  of  adopting  a  new 
enforcement  policy  for  labeling  of  food  supplements.   Once  the 
FDA  announces  its  revised  enforcement  policy  on  regulating  the 
labeling  of  dietary  supplements.  Commission  staff  will  take  steps 
to  coordinate  FTC  advertising  enforcement  in  this  area.   The 
Commission  staff  will  also  continue  to  take  actions  on  a  case-by- 
case  basis  against  unsubstantiated  or  deceptive  health  claims  for 
dietary  supplements.   With  respect  to  the  advertising  of  over- 
the-counter  (OTC)  drugs.  Commission  staff  will  continue  to 
coordinate  closely  with  FDA.   Of  particular  current  interest  is 
the  category  of  drugs  that  had  previously  been  available  to 
consumers  only  by  prescription,  but  have  switched  to  OTC  status. 
Nearly  50  formerly  prescription-only  ingredients  in  at  least  16 
classes  have  been  switched  to  OTC  drugs,  resulting  in  more  than 
200  OTC  drug  products  on  the  market  today  that  were  available  by 
prescription  only  a  decade  ago.   To  the  extent  that  these 
products  require  that  consumers  be  aware  of  specific  product 
usage  limitations,  careful  review  of  advertising  to  ensure  that 
it  is  not  deceptive  helps  facilitate  this  process. 

Infomercials  continue  to  be  a  growing  and  dynamic  segment  of 
the  advertising  market.   Sales  have  reportedly  doubled  since 
1988.   Industry  analysts  have  estimated  1992  infomercial  sales  to 
be  in  excess  of  $700  million  and  anticipate  that  sales  will  top 
$1  billion  within  the  next  few  years.   It  is  also  a  segment  with 
a  number  of  past  problems.   Since  1988,  the  Commission  has 
brought  20  infomercial  cases,  challenging  claims  for  25  separate 
products.   The  general  trend  among  the  major  infomercial 
marketers  seems  to  be  away  from  the  baldness  creams,  diet 
products,  impotence  cures,  get-rich-quick  schemes  and  other  bogus 
merchandise  that  were  the  subject  of  early  Commission  action. 
However,  the  number  of  companies  that  now  advertise  through 
infomercials  appears  to  be  increasing.   Although  many  have 
followed  the  trend  toward  making  more  legitimate  claims,  a 
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substantial  number  of  new  entrants  are  marketing  questionable 
health-related  and  financial  products.   Thus,  a  continued  strong 
Commission  presence  is  important . 

During  the  last  five  years,  concern  about  the  environment 
has  been  one  of  the  fastest  growing  categories  of  consumer 
concerns,  although  this  concern  has  fallen  somewhat  in  the  past 
year.   For  example,  today,  58  percent  of  Americans  regularly 
recycle  bottles  and  cans,  compared  with  46  percent  in  1990. 
Manufacturers  have  responded  to  this  interest  with  a  plethora  of 
advertising  and  labeling  claims.   A  recent  survey  showed  that  46 
percent  of  Americans  purchased  "green  products"  because  of  its 
advertising  or  labeling,  compared  to  only  29  percent  in  1990.   In 
response  to  petitions  from  manufacturers,  environmental  groups, 
and  state  regulatory  officials,  the  FTC,  in  close  cooperation 
with  EPA,  issued  Guides  for  the  Use  of  Environmental  Marketing 
Claims.   These  guidelines  furnish  the  basis  for  voluntary 
modification  of  environmental  labeling  and  advertising  claims,  as 
well  as  the  basis  for  a  coordinated  enforcement  policy  between 
the  states  and  the  FTC.   During  the  past  year,  the  FTC  has 
continued  to  bring  cases  consistent  with  the  principles 
enunciated  by  the  Guides,  and  will  begin  to  seek  information  to 
evaluate  the  Guides'  effectiveness  at  preventing  consumer 
deception  and  encouraging  truthful  claims. 

The  Commission  also  has  important  responsibilities  for 
administration  of  the  Federal  Cigarette  Labeling  and  Advertising 
Act  and  for  administration  and  enforcement  of  the  Comprehensive 
Smokeless  Tobacco  Health  Education  Act.   Each  of  the  statutes 
applies  to  substantial  amounts  of  advertising  and  promotion 
expenditures:  $3.99  billion  for  cigarettes  and  $90  million  for 
smokeless  tobacco  products  in  1990.   In  addition  to  implementing 
recent  smokeless  tobacco  regulatory  action,  the  Commission  staff 
is  also  reviewing  practices  in  both  industries  to  ensure  that 
they  are  not  unfairly  or  deceptively  aimed  at  underage  consum.ers. 
During  the  past  two  years,  the  Commission  has  received  and  is 
reviewing  a  number  of  petitions. 

Fiscal  Year  1995  Budget  Request 

Program  efforts  will  remain  the  same  for  fiscal  years  1994 
and  1995. 

Fiscal  Year  1994  Program  Activities 

The  program  will  continue  to  place  an  emphasis  on  developing 
a  program  for  harmonization  of  the  FTC's  food  and  food  supplement 
advertising  policies  with  FDA  labeling  regulations.   In  addition, 
the  Commission  will  continue  to  pursue  a  vigorous  case 
Enforcement  Program  in  the  area  of  health  and  nutrition  claim.s, 
as  well  as  environmental,  drug,  and  tobacco  advertising.   In 
addition,  ongoing  investigations  in  the  infomercial  marketing 
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area  will  be  completed.   Finally,  the  General  Advertising  Program 
will  continue  active  monitoring  of  advertising  practices  to 
ensure  prompt  Commission  review  of  allegations  of  deceptive  or 
unfair  advertising  practices.   The  Commission  will  use  the  full 
range  of  its  enforcement  powers  in  pursuing  these  objectives. 

Fiscal  Year  1993  Program  Activities 

In  the  Advertising  Program  area,  the  Commission  issued  23 
final  consent  agreements  and  accepted  14  consent  agreements 
subject  to  final  approval,  a  total  of  11  more  cases  than  the 
previous  fiscal  year,  and  an  all-time  high.   In  addition,  one 
administrative  complaint  was  issued  by  the  Commission,  bringing 
the  number  of  matters  in  litigation  to  three. 

Eleven  of  the  consent  agreements  involve  environmental 
claims,  including  biodegradable  claims  for  trash  bags;  "ozone 
friendly, "  "environmentally  friendly, "  and  "environmentally  safe" 
claims  for  aerosol  products;  and  "chlorine  free,"  "recycled",  and 
"recyclable"  claims  for  a  coffee  filter  and  its  packaging.   In 
addition  to  bringing  cases  in  the  environmental  marketing  area, 
staff  frequently  participates  in  conferences  and  meets  with 
groups  interested  in  environment  related  issues  to  explain  the 
environmental  marketing  guidelines  issued  by  the  Commission  in 
July  1992  to  promote  voluntary  compliance  with  the  principles 
contained  in  those  guides. 

Four  other  settlements  involved  health  claims  for  foods, 
such  as  unsubstantiated  claims  about  the  health  benefits  of  olive 
oil  and  grapefruit,  and  the  fat  content  of  ice  cream  bars  and 
salad  dressing.   The  Supreme  Court  denied  respondents'  petition 
for  certorari  and  thus  refused  to  hear  the  case  concerning  the 
calcium  content  of  Kraft  Singles  cheese  slices  on  appeal,  letting 
stand  the  Court  of  Appeals  decision  in  favor  of  the  Commission. 
The  trial  in  the  Stouffer  Foods  litigation  was  completed  and  the 
Administrative  Law  Judge  issued  an  initial  decision  upholding  FTC 
charges  that  Stouffer  made  deceptive  claims  regarding  the  sodium 
content  of  its  "Lean  Cuisine"  frozen  entrees.   Stouffer  Foods  has 
appealed  this  decision  to  the  Commission. 

The  Commission  signed  consent  agreements  with  six 
infomercial  companies,  and  issued  an  administrative  complaint 
against  a  seventh.   The  complaint  challenges  deceptive  practices 
in  promoting  real  estate  investment.   In  a  record  breaking 
infomercial  case,  conducted  in  close  cooperation  with  the  Texas 
Attorney  General,  and  involving  one  of  the  country's  largest 
producers  of  infomercials,  as  well  as  two  expert  endorsers  and 
several  other  respondents,  the  Commission  won  $3.5  million 
dollars  in  consumer  redress,  the  highest  amount  ever  won  in  an 
infomercial  case.   Two  other  infomercial  consent  agreements  each 
require  payment  of  $275,000  for  consumer  redress.   The  challenged 
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claims  in  these  infomercial  consent  agreements  involved  products 
such  as  a  breast  cancer  cure,  cellulite  elimination  products,  a 
baldness  treatment  product,  a  pain  reliever  device,  a  facial  skin 
rejuvenating  system,  an  immersion-style  kitchen  mixer,  and  bee 
pollen  for  weight  loss,  aging,  and  allergies.   In  addition  to 
challenging  advertising  claims  for  advertised  products,  in  five 
infomercial  cases  the  Commission  also  charged  that  the 
advertisements  misrepresented  that  they  were  independent 
television  programs,  rather  than  commercials,  and  the  orders 
require  the  companies  to  disclose  that  the  program  is  a  paid 
advertisement.   Other  cases  relating  to  health  and  safety 
advertising  claims  involve  an  eye  glass  coating  for  protection 
against  UV  radiation,  a  radon  remover,  a  continuous  passive 
motion  table  for  weight  loss,  and  herbal  products  for 
gynecological  problems  and  weight  loss. 

The  Commission  also  ordered  two  prominent  catalog  companies 
to  refrain  from  deceptively  advertising  products  such  as  a 
telephone  tap  detector,  an  exercise  device,  an  anti-fatigue 
nutritional  supplement,  an  air  filter,  and  a  children's  travel 
tray.   In  addition,  consent  agreements  were  signed  by  a  company 
that  made  false  and  deceptive  claims  about  the  health  riskn  of 
smoking  a  non-tobacco  cigarette;  by  a  major  light  bulb 
manufacturer  that  failed  to- disclose  that  its  incandescent  light 
bulb,  promoted  as  eliminating  pollution,  saving  energy,  and 
cutting  electric  bills,  produced  less  light;  and  by  a  well-known 
residential  lawn  care  company  that  made  unsubstantiated  claims 
about  the  safety  of  the  pesticides  it  uses.   A  large  toy  company 
and  its  advertising  agency  agreed  to  settle  charges  that  they 
falsely  represented  the  performance  of  certain  toys,  and  the 
Commission  collected  $175,000  in  civil  penalties  from  the  toy 
company  for  violating  a  previous  order  against  the  company.   The 
Commission  also  successfully  charged  two  companies  with 
deceptively  marketing  their  900  number  information  services  to 
children. 

In  addition  to  the  enforcement  cases  in  the  900  number  area, 
the  Commission  published  proposed  rules  regarding  procedures  for 
the  900  number  industry,  as  required  by  the  Telephone  Disclosure 
and  Dispute  Resolution  Act  of  1992.   The  Advertising  Practices 
staff  drafted  the  portions  of  the  rule  that  regulate  the 
advertising  of  900  numbers. 

In  other  rulemaking  matters,  the  Commission  published 
proposed  rules  concerning  a  technical  amendment  of  the  Smokeless 
Tobacco  regulations  regarding  the  rotation  of  the  health  warnings 
on  promotional  materials.   In  addition,  as  part  of  the 
Commission's  ten-year  review  of  its  regulations,  the  Commiss.ion 
has  published  a  notice  seeking  comment  on  the  "Picture  Tube 
Rule . " 
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As  part  of  the  implementation  of  the  Nutritional  Labeling 
and  Education  Act,  and  recognizing  the  importance  of  a 
coordinated  federal  policy  for  food  advertising  and  labeling,  the 
Commission  committed  itself  to  harmonizing  its  food  advertising 
enforcement  policies  with  those  of  the  Food  and  Drug 
Administration  and  the  U.  S.  Department  of  Agriculture.   The 
Commission  promised  to  provide  industry-wide  guidance  on  its 
harmonization  policies. 
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Consumer  Protection 
Service  Industry  Practices 


($  in  thousands) 

1994 

1995           Difference 

Percent 

Appropriated 

Request          1994/1995 

Difference 

Wkyrs    Amount 

Wkyrs'   Amount    Wkyrs   Amount 

Wkyrs    Amount 

53     $4,203.5 

53     $4,446.6     0     +$243.1 

0%     +'5,8% 

'Workyears  include:   4  0  for  BCP,  3  for  BE,  and  10 

for  RO. 

Introduction 

Telemarketing  sales  exceeded  $250  billion  in  1991,  losses  to 
consumers  each  year  from  telemarketing  fraud  may  range  from  three 
to  40  billion  dollars,  in  addition  to  a  loss  of  hundreds  of 
billions  of  dollars  for  financial  institutions.   Over  eight 
billion  telemarketing  calls  are  made  each  year.   Although  the 
great  majority  of  this  business  activity  is  legitimate,  the 
potential  for  fraud  is  enormous.   Indeed,  a  consumer  hotline 
operated  by  the  National  Consumers'  League  receives  about  4,  COO 
inquires  per  month  from  consumers  who  believe  they  may  have  been 
subjected  to  a  deceptive  telemarketing  sales  pitch. 

Consumers,  especially  the  elderly,  annually  invest  billions 
of  dollars  in  what  are  represented  to  be  rare  coins,  valuable 
art,  precious  metals,  gemstones  and  other  hard  assets.   A  related 
type  of  alternative  investment  involves  the  sale  of  investment 
services  --  e.g.,  application  preparation  services  in  connection 
with  the  FCC's  lottery  for  wireless  cable  licenses.   These 
investments  are  often  made  on  the  basis  of  deceptive 
representations  by  unscrupulous  telemarketers  that  the  investment 
will  dramatically  increase  in  value.   As  a  consequence  of  relying 
on  these  misrepresentations,  consumers  in  the  aggregate  lose 
hundreds  of  millions  of  dollars  each  year. 

Consumers  spend  $200  billion  on  health  care  professional 
services  per  year  --  over  two  billion  dollars  on  diet  services 
alone.   Some  prospective  patients  base  their  decisions  to 
purchase  these  services  on  promotional  materials  that 
misrepresent  the  likely  success  or  efficacy  of  the  promoted 
medical  procedures,  the  risks  involved  in  undergoing  them,  or  in 
other  material  respects.   These  ads  seem  credible  to  consumers 
because  the  advertiser  is  often  a  hospital,  a  physician  or  other 
health  care  provider,  or  because  the  consumer  does  not  have  the 
information  to  evaluate  their  truthfulness. 

Although  private  product  standards  and  seals  of  approval 
help  make  our  complex,  economic  system  function  more  efficiently, 
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some  standards  may,  at  times,  distort  the  market  and  result  in 
more  expensive,  less  efficient,  unsafe  or  unreliable  products. 
These  market  distortions  occur  in  areas  involving  energy 
consumption,  workplace  health  and  safety,  construction  costs,  and 
fire  hazards.   The  market  distortions  may  also  have  an  effect  on 
public  policy  goals  such  as  those  concerned  with  the  conservation 
of  energy  or  protection  of  the  environment.   In  some  cases  the 
standards  development  process  may  be  manipulated  by  established 
firms  at  the  expense  of  consumers  or  small  innovative  producers. 

The  program  seeks  to  reduce  the  extent  to  which  false  and 
misleading  information  about  potential  profit,  risk  and  liquidity 
of  alternative  investments  is  disseminated  to  prospective 
investors.   It  also  seeks  to  reduce  the  extent  to  which  marketers 
of  health  care  services  use  deceptive  advertising  to  m.islead 
prospective  purchasers  about  the  efficacy  and  risks  associated 
with  certain  health  care  services. 

In  the  standards  area,  guidance  is  provided  to  federal, 
state  and  local  governments  as  they  consider  the  consumer  and 
competitive  effects  of  the  use  of  standards  and  seals  for 
regulatory  and  procurement  purposes.   It  also  seeks  to  reduce 
consumer  loss  caused  by  the  use  of  the  standards -m.aking  and 
certification  process  by  its  participants  to  disadvantage 
consumers . 

Fiscal  Year  1995  Budget  Request 

Program  efforts  will  remain  the  same  for  fiscal  years  1994 
and  1995. 

Fiscal  Year  1994  Procrram  Activities 

The  program  will  continue  a  strong  law  enforcement  presence 
in  all  the  investment  fraud  areas  pursued  during  the  last  several 
years:   art,  gemstones,  strategic  metals,  FCC  licenses,  rare 
coins,  and  precious  metals.   In  addition,  new  areas  in 
telemarketing  or  investment  fraud  will  be  pursued,  including 
deceptive  representations  by  bogus  charities  and  the  deceptive 
sale  of  animated  art  cells.   The  diet  matters  presently  in 
negotiations  or  litigation  should  be  substantially  completed,  and 
new  matters  challenging  other  deceptive  health  care  service 
promotions  will  be  initiated.   In  the  standards  area,  the  case 
presently  in  litigation  will  be  completed. 

Fiscal  Year  1993  Program  Activities 

In  the  investment  fraud  area,  the  Commission  filed  eight  new 
cases  in  federal  district  court  against  investment  scam.s 
involving  FCC  wireless  cable  licenses,  animated  art  cells,  rare 
coins,  and  artworks.   These  companies  had  estimated  sales  in 
excess  of  $25  million.   An  estimated  10,000  consumers  were 

46 


368 


victimized  by  these  firms.   Two  of  these  cases  challenged  the 
practices  of  suppliers,  law  firms  and  a  bank  which  assisted  or 
aided  and  abetted  the  law  violations  of  others.   During  fiscal 
year  1993,  more  than  $15  million,  recovered  in  investment  fraud 
cases,  is  scheduled  to  be  distributed  to  fraud  victims.   In 
addition,  another  12  judgments,  ordering  redress  in  excess  of 
$6.8  million,  were  obtained  against  fraudulent  investment  sellers 
during  the  fiscal  year. 

The  redesign  of  the  software  for  the  NAAG-FTC  Telemarketing 
Fraud  Data  bank  was  completed.   The  software  underwent  testing  at 
eight  test  sites  within  and  outside  the  Commission.   Discussions 
were  held  with  the  Department  of  Justice  regarding  a  possible 
pilot  project  in  which  various  U.S.  Attorneys'  Offices  would 
participate  in  the  database  on  a  pilot  basis. 

In  the  health  care  services  area,  the  Commission  charged 
that  five  of  the  nation's  largest  commercial  diet -program 
companies  engaged  in  deceptive  advertising.   Three  of  the 
companies  signed  consent  agreements  with  the  Commission,  and  two 
companies  will  litigate  the  charges.   In  addition,  consent 
agreements  were  accepted  from  three  providers  of  medically- 
supervised  diet  programs  under  which  they  are  required  to  qualify 
safety  claims,  have  a  reasonable  basis  for  claims  about  the 
efficacy  of  their  programs  in  helping  consumers  to  lose  weight  or 
maintain  that  weight  loss,  and  make  various  disclosures  in 
connection  with  any  future  maintenance  success  claims.   The 
Commission  rejected  a  petition  by  five  major  providers  of  diet 
services,  in  which  the  petitioners  had  urged  the  Commission  to 
end  its  investigations  into  whether  those  five  companies  had 
engaged  in  false  or  deceptive  advertising  and  instead,  proceed  by 
rulemaking.   The  Commission  elected  to  complete  its 
investigations  of  the  petitioners  and  other  weight  loss  programs. 
Collection  efforts  continued  on  a  $21.5  million  redress  judgment 
obtained  against  a  chain  of  weight  loss  clinics.   As  part  of  that 
effort,  the  individual  defendant  was  held  in  civil  contempt  by 
the  district  court  for  attempting  to  hide  corporate  and 
individual  assets  that  could  be  used  to  help  fund  redress  in  this 
action. 

In  addition,  a  consent  order  was  obtained  against  the 
sellers  of  training  and  marketing  services  to  licensed 
physicians,  who  in  turn  used  these  materials  to  promote  a 
chemical  face  peel  procedure  to  the  public.   The  Commission 
alleged  that  these  marketing  materials  contained  deceptive 
statements  about  the  safety,  efficacy  and  side  effects  of  the 
peel  procedure.   Finally,  ongoing  investigations  involved  major 
diet  programs,  hospital  providers,  and  other  health  care 
providers  of  infertility,  cosmetic  surgery  and  smoking  cessation 
services . 
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The  Commission  tentatively  approved  amendments  to  its 
Funeral  Rule,  which  would  simplify  the  rule's  requirement  that 
funeral  providers  give  consumers  price  information,  and  which 
would  prohibit  practices  by  funeral  providers  that  seek  to 
prevent  or  deter  consumers  from  exercising  their  rights  under  the 
rule  to  decline  products  and  services  they  do  not  wish  to 
purchase . 

In  the  standards  area,  the  Commission  filed  a  case  in 
federal  district  court  against  a  laboratory  alleged  to  have 
manipulated  test  results  relating  to  certification  of  the 
insulation  qualities  of  windows  and  other  fenestration  products. 
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Consumer  Protection 
Marketing  Practices 

($  in  thousands) 

1994  1995  Difference       Percent 

Appropriated     Request         1994/1995      Difference 

Wkyrs   Amount     Wkyrs'    Amount     Wkyrs   Amount    Wkyrs  Amount 

92    $6,923.0      92      $7,391.0      0    +$468.0      0%   +6.8% 

'Workyears  include:   33  for  BCP,  4  for  BE,  and  55  for  RO. 

Introduction 

Law  enforcement  activities  in  the  Marketing  Practices 
Program  are  designed  to  identify,  halt,  and  redress  injury  caused 
by  unfair  and  deceptive  practices  in  the  marketing  and  sale  of  a 
host  of  products  and  services  to  consumers  and  small  businesses. 
Sales  and  marketing  practices  in  the  multi-billion  dollar 
franchise  industry  are  monitored  through  enforcement  of  both  the 
FTC  Act  and  the  Commission's  Franchise  Rule  which  requires  pre- 
sale  disclosure  of  informati-on  to  prospective  franchisees.   The 
pre-sale  availability  of  warranty  information  to  consumers  and 
breach  of  consumer  product  warranties  are  also  addressed. 

The  principal  focus  of  the  Marketing  Practices  Program  is 
deceptive  sales  practices.   While  this  program  may  address 
virtually  any  deceptive  or  unfair  practice  occurring  within  a 
marketing  or  sales  context,  priorities  are  set  to  target  those 
abuses  that  cause  the  greatest  consumer  injury  or  otherwise 
undermine  consumer  confidence  and  fair  competition.   Over  eight 
billion  telemarketing  calls  are  made  each  year.   Losses  to 
consumers  each  year  from  telemarketing  fraud  may  range  from  three 
to  40  billion  dollars,  and  probably  hundreds  of  billions  of 
dollars  for  financial  institutions.   Accordingly,  a  current 
priority  for  investigation  and  law  enforcement  in  the  Deceptive 
Sales  Program  is  to  attack  telemarketing  fraud.   Another  priority 
has  been  the  promulgation  and  enforcement  of  the  Trade  Regulation 
Rule  under  the  Telephone  Disclosure  and  Dispute  Resolution  Act  of 
1992,  which  governs  the  pay-per-call  telemarketing  industry. 

Investigations  of  companies  that  engage  in  business 
opportunity  and  employment  fraud,  and  deceptive  practices  aimed 
at  the  elderly  are  pursued  in  this  program.   In  addition,  the 
program  is  employing  new  and  more  effective  strategies  to  target 
violators  of  the  Franchise  Rule.   The  Funeral; Rule  is  also 
enforced  under  this  program  to  assure  that  consumers  may  obtain 
price  and  other  important  information  concerning  funeral 
arrangements . 
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The  Marketing  Practices  Program  also  focuses  on  the  failure 
to  provide  consumers  with  essential  information  about  expensive 
consumer  products  or  services,  and  "use-and-care"  information 
which  permits  consumers  to  use  such  products  without  health, 
safety,  or  financial  risk.  Consumers  purchase  expensive  and 
complicated  products  infrequently  and  may  lack  the  experience  to 
evaluate  quality  and  durability.   Necessary  information,  known  to 
the  manufacturer  but  not  disclosed  to  consumers,  could  alter 
purchasing  decisions.   Investigations  involving  products  that 
either  do  not  do  what  they  are  advertised  to  do  or  present 
significant  health  hazards  are  also  conducted  within  this 
program.   A  renewed  area  of  increased  activity  involves  auto 
repair  fraud.   The  Commission  has  commenced  efforts,  along  with 
the  National  Association  of  Attorneys  General,  to  develop  new 
strategies  to  combat  fraudulent,  unnecessary  and  incompetent  auto 
repair  services. 

The  Marketing  Practices  Program  addresses  problems  with 
warranty  performance.   Consumers  spend  hundreds  of  millions  of 
dollars  each  year  on  product  repairs.   The  high  cost  of  warranty 
performance  on  expensive  and  infrequently  purchased  products  may 
create  an  incentive  to  some  firms  to  avoid  performance  on 
warranties  or  to  perform  warranty  obligations  inadequately.   Many 
complaints  involve  major  appliances,  especially  newly  marketed 
products,  and  automobiles.   Frequently,  warranty  performance 
disputes  arise  as  a  result  of  consumers  lacking  complete  warranty 
information.   The  program  promotes  dissemination  of  such 
information. 

Consumers  frequently  lack  practical  recourse  in  cases  of 
breach  of  warranty.   The  high  costs  of  securing  legal  assistance 
may  preclude  consumers  from  resorting  to  judicial  remedies  in  all 
but  the  most  extraordinary  cases  of  warranty  breaches. 
Therefore,  this  program  seeks  to  promote  the  use  of  efficient, 
informal  dispute  resolution  mechanisms  outside  the  framework  of 
the  Court  system. 

Fiscal  Year  1995  Budget  Recruest 

Program  efforts  will  remain  the  same  for  fiscal  years  1994 
and  1995. 

Fiscal  Year  1994  Progrcun  Activities 

The  meteoric  expansion  continues  in  the  use  of  the  telephone 
to  market  goods,  services  and  information  directly  to  the  Ame- 
rican consumer.   During  fiscal  year  1994,  the  Marketing  Practices 
Program  will  continue  to  devote  considerable  resources  to 
telemarketing  fraud.   The  program  will  target  law  enforcement 
actions  to   suppliers,  factors  and  others  that  facilitate  fraudu- 
lent telemarketing.   The  program  will  continue  to  monitor  900 
number  and  other  pay-per-call  services  to  ensure  compliance  with 
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the  Rule  under  the  Telephone  Disclosure  and  Dispute  Resolution 
Act.   Efforts  will  be  made  to  educate  consumers  about  their 
rights  under  the  Rule,  and  educate  businesses  about  their 
responsibilities . 

There  will  be  continued  emphasize  on  enforcement  against 
fraudulent  business  opportunity  ventures  and  bogus  franchise 
schemes  that  masquerade  as  legitimate  business  format  franchises. 
Recent  estimates  suggest  that  tens  of  thousands  of  investors  lose 
as  much  as  $500  million  annually  in  franchise  and  business 
opportunity  fraud.   Accordingly,  considerable  resources  will 
continue  to  be  devoted  to  address  both  large  and  small  fraudulent 
business  opportunity  sellers  and  bogus  franchisors.   The  program 
will  also  investigate  and  pursue  cases  involving  the  failure  of 
franchisors  to  comply  fully  with  key  requirements  of  the 
Franchise  Rule  in  preparing  their  disclosures.   Targets  will 
include  large,  established  franchisors  as  well  as  newer  entrants 
to  the  marketplace.   Our  enforcement  in  this  area  will  include 
filing  cases  in  federal  court,  joint  enforcement  initiatives  with 
state  attorneys  general,  issuance  of  informal  advisory  opinions, 
and  consumer  education. 

Funeral  Rule  enforcement  will  continue  and  will  include 
formulation  of  new  and  broader-reaching  enforcement  strategies  to 
be  implemented  upon  completion  of  the  Rule  review.   This  effort 
may  include  industry  guidelines  on  rule  changes,  consumer 
education  efforts,  FTC  Regional  Office  "test  shopping"  to 
determine  compliance  with  the  Rule,  and  cooperative  efforts  with 
some  state  attorneys  general.   Finally,  the  program  will  pursue 
several  important  investigations  in  the  product  information  and 
warranty  program  areas . 

Fiscal  Year  1993  Program  Activities 

The  program's  anti-fraud  efforts  under  Section  13(b)  of  the 
FTC  Act  yielded  13  stipulated  or  litigated  redress  or 
disgorgement  orders  totalling  more  than  $9.2  million.   One  of 
these  cases  was  filed  against  a  telemarketing  "root,"  which 
allegedly  provided  fraudulent  telemarketers  with  the  means  for 
perpetrating  their  fraud.   The  Court  approved  a  settlement 
requiring  payment  of  $1.5  million  in  consumer  redress  -- 
virtually  all  of  the  unencumbered  assets  the  defendants  possessed 
--  and  imposed  a  comprehensive  injunction  barring  similar 
conduct.   A  defendant  in  another  case  was  held  liable  for  his 
role  in  a  deceptive,  multi-million  dollar,  prize-promotion 
telemarketing  scheme  to  sell  vitamins,  cosmetics,  and  other 
merchandise  to  consumers  nationwide.   For  assisting  in  the  scam, 
the  defendant  was  ordered  to  pay  $2.5  million  in  consumer  redress 
and  was  prohibited  from  engaging  in  telemarketing  of  any  kind  in 
the  future. 
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In  a  Franchise  Rule  case,  a  Court  ordered  two  individual 
defendants  and  the  corporation  through  which  they  sold  franchises 
for  antique  shops  to  pay  $725,000  in  redress  and  an  additional 
$290,000  in  civil  penalties.   The  founder  of  a  company  that 
licensed  the  right  to  sell  college-scholarship  information  to 
students  agreed  to  pay  $750,000  in  consumer  redress.   In  a  land 
sales  case,  a  company  agreed  to  pay  $350,000  in  redress  to 
consumers  who  bought  land  in  New  Mexico  from  the  company.   In 
another  case,  a  Court  enjoined  a  purported  trade  association  from 
deceptively  representing  that  it  investigates  its  members  and  its 
members'  products  before  granting  membership  in  the  association, 
and  ordered  the  defendants  to  disgorge  $1.44  million  to  the  U.S. 
Treasury. 

The  Commission  also  filed  eight  franchise  rule  enforcement 
cases  and  opened  a  number  of  non-public  investigations  of 
franchise  rule  violations.   Additionally,  the  Commission 
continued  a  program  to  assess  the  compliance  of 

franchise/business  opportunity  show  promoters  with  the  Rule,  and 
to  determine  whether  they  may  be  liable  for  noncompliance  of  show 
participants  under  a  secondary  liability  theory.   The  Commission 
also  launched  a  number  of  joint  enforcement  initiatives  with 
individual  Attorneys  General  and  the  National  Association  of  the 
Attorneys  General  (NAAG) . 

The  Commission  promulgated  a  new  rule  under  the  Telephone 
Disclosure  and  Dispute  Resolution  Act  of  1992  to  address 
misleading  practices  in  the  advertising  and  offering  of  pay-per- 
call  service.   The  new  900 -Number  Rule  requires  companies  that 
offer  900  number,  or  pay-per-call,  telephone  services  to  disclose 
the  costs  of  these  services  in  their  advertising,  and  to  begin 
calls  costing  more  than  two  dollars  with  a  preamble  stating, 
among  other  things,  the  cost  of  the  call.   The  new  rule  also 
establishes  procedures  for  resolving  consumer  billing-disputes 
for  pay-per-call  services,  and  will  require  certain  disclosures 
to  be  made  in  billing  statements.   The  Commission  also  commenced 
a  project  to  define  an  appropriate  federal  response  to  the 
problem  of  auto  repair  fraud. 

In  Funeral  Rule  enforcement,  the  Commission  obtained  seven 
settlements  ordering  a  total  of  $250,500  in  civil  penalties.   The 
Rule  requires,  among  other  things,  that  price  and  other  specific 
information  regarding  funeral  arrangements  be  made  available  to 
consumers  to  help  them  make  informed  choices  and  pay  only  for 
services  they  select. 

The  Commission  approved  consent  agreements  with  seven 
sellers  of  hearing  aids  to  settle  charges  they  made  false  and 
deceptive  claims  in  Yellow  Pages  advertisements  that  Medicare 
helps  cover  the  cost  of  hearing  aids  or  hearing  tests. 
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In  the  warranty  area,  staff  persuaded  a  Bankruptcy  Court  to 
provide  protection  to  consumers  who  hold  outstanding  warranties 
with  a  bankrupt  company.   An  Administrative  Law  Judge  issued  an 
order  upholding  FTC  charges  in  the  litigation  of  a  complaint 
filed  against  a  nationwide  marketer  of  automobile  service 
contracts  for  failing  to  honor  its  contracts  and  misrepresenting 
contract  coverage.   The  order  prohibits  the  company  from 
materially  misrepresenting  or  unilaterally  cancelling  any  service 
contract  it  offers  in  the  future. 
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Consumer  Protection 
Credit  Practices 

($  in  thousands) 


1994  1995  Difference        Percent 

Appropriated    Request         1994/1995       Difference 

Wkyrs    Amount    Wkyrs'   Amount    Wkyrs    Amount    Wkyrs    Am.ount 

48     $3,707.4    47     $3,856.0    -1     +$148.6    -2.1%    +4.0% 

'Workyears  include:  29  for  BCP,  3  for  BE,  and  15  for  RO. 

Introduc  tion 

Credit  is  a  normal  part  of  the  daily  lives  of  all  Americans, 
who  benefit  enormously  from  its  availability.   While  the  rate  of 
growth  of  outstanding  consumer  credit  has  abated  recently,  it 
still  represents  over  20  percent  of  consumers'  disposable  income. 
The  Commission  has  jurisdiction  over  the  overwhelming  majority  of 
credit  grantors  in  the  United  States.   Most  of  the  180  million 
Americans  over  the  age  of  18  have  or  will  seek  rome  form  of 
credit.   Approximately  113  million  Americans  hold  credit  cards 
and  over  50  percent  of  these  have  five  or  more  cards.   Over  900 
million  cards  are  currently  in  existence. 

The  Credit  Practices  Program  deals  with  problems  that  have 
resulted  from  the  proliferation  of  credit.   For  example,  problems 
associated  with  inaccurate  or  disputed  credit  histories  abound  in 
today's  world.   Approximately  170  million  people  have  credit 
histories  on  file  with  the  major  credit  bureaus.   One  of  the 
major  complaints  received  by  the  Commission,  however,  is  that 
many  of  these  credit  histories  contain  one  or  more  errors.   One 
of  the  major  goals  of  the  program  is  to  ensure  that  these  credit 
histories  are  corrected  and  remain  correct.   The  credibility  of 
the  credit  reporting  system  and  the  continued  availability  of 
credit  are  at  stake. 

At  the  same  time,  personal  credit  histories  are  being 
distributed  constantly  both  among  those  who  have  legitimate 
reasons  for  seeing  them  as  well  as  those  who  may  not  be  entitled 
to  them.   The  value  of  the  information  in  these  histories  makes 
it  likely  that  their  rate  of  dissemination  will  increase.   The 
program  works  to  ensure  that  only  those  parties  who  have 
"permissible  purposes"  will  receive  these  reports.   Consumer 
correspondence  demonstrates  that  privacy  is  becoming  an 
increasingly  important  commodity. 

Denial  of  credit  access  for  reasons  unrelated  to  credit 
worthiness  continues  to  be  a  problem.   National  origin,  gender, 
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marital  status,  age,  race   and  the  like  are  not  legitimate 
criteria  to  use  in  evaluating  a  person's  application  for  credit. 
The  program  attempts  to  ensure   that  everyone  is  able  to  obtain 
credit  on  an  equal  basis. 

Also,  important  is  the  information  that  is  given  to  the 
borrower  before  the  loan  is  made  and  at  the  time  the  transaction 
is  consummated.   Not  only  must  the  information  be  appropriate  and 
relevant  to  the  transaction,  but  it  must  be  uniform  and  correct. 
Consumers  must  be  able  to  meaningfully  compare  credit  terms  and 
credit  costs  if  they  are  to  effectively  shop  for  credit  and  make 
the  decision  that  is  best  for  them.   The  program  monitors  the 
disclosure  of  credit  information  to  ensure  that  it  is  conspicuous 
as  well  as  accurate. 

Once  credit  is  granted,  delinquency  and  default  can  occur 
for  a  variety  of  reasons,  many  of  which  cannot  be  prevented.   How 
consumers  who  do  not  or  cannot  pay  are  handled  is  extraordinarily 
important  to  the  efficacy  of  the  overall  credit  transaction. 
Abusive,  deceptive  and  unfair  debt  collection  practices  can 
contribute  to  personal  bankruptcies,  job  loss  and  a  variety  of 
medical  problems.   It  is  the  responsibility  of  the  program  to 
prevent  such  practices  from  occurring. 

Credit  scams  are  always  emerging  in  the  marketplace . 
Because  credit  is  valuable  to  the  average  consumer  and  because 
some  consumers  have  a  difficult  time  managing  it,  many  want  it 
but  cannot  get  it.   Others  do  not  understand  the  complexities  of 
the  credit  world.   Misleading  promises  about  credit  availability 
or  procurement  are  constantly  being  made  and  advertised.   Credit 
card  fraud  is  on  the  upswing  in  a  variety  of  contexts. 
Typically,  perpetrators  of  deception  and  fraud  prey  on  consumers 
who  are  unable  to  obtain  credit  legitimately  and  thus  are  most 
vulnerable  to  false  claims.   The  program  works  to  protect  these 
consumers  as  well  as  all  who  need  credit  to  live  and  prosper. 

Fiscal  Year  1995  Budget  Request 

The  decrease  of  one  FTE  in  fiscal  year  1995  reflects 
compliance  with  the  Federal  Personnel  Reduction  Initiative.  The 
reduction  will  be  in  the  Regional  Office.   The  increase  in 
dollars  includes  a  shift  within  the  Mission's  program  contract 
dollars  to  support  investigations,  particularly  those  involving 
Equal  Credit  Opportunity  Act  violations. 

Fiscal  Year  1994  Program  Activities 

The  program  will  continue  to  enforce  the  Fair  Credit 
Reporting  Act  by  bringing  enforcement  actions  against  credit 
bureaus  or  other  consumer  reporting  agencies  that  do  not  comply 
with  the  Act's  accuracy  and  privacy  protection  as  well  as  those 
who  disseminate  credit  reports  illegally.   The  program  will 
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monitor  information  being  supplied  to  prospective  borrowers 
before  the  loan  is  made  to  ensure  that  it  is  accurate,  and  will 
bring  enforcement  actions  for  violations  of  the  Truth  in  Lending 
Act  when  that  information  is  inaccurate  or  non-existent. 
Deceptive,  unfair  and  abusive  debt  collection  tactics  will  be 
investigated  and  complaints  will  be  issued  against  debt 
collectors  that  have  violated  the  Fair  Debt  Collection  Practices 
Act.   The  program  will  act  to  prevent  all  forms  of  discrimination 
in  granting  credit  and  other  significant  violations  of  the  Equal 
Credit  Opportunity  Act.   Finally,  efforts  to  curtail  or  eliminate 
credit  fraud  in  the  marketplace  will  be  continued. 

Fiscal  Year  1993  Proarain  Activities 

Enforcement  actions  taken  during  the  fiscal  year  resulted  in 
13  consent  agreements  and  injunctions,  containing  provisions  for 
consumer  redress,  civil  penalties,  and,''or  disgorgement  amounting 
to  $1,144,000.   The  program  had  six  matters  in  litigation  during 
the  fiscal  year. 

Cases  involving  the  Fair  Credit  Reporting  Act,  the  law 
governing  the  accuracy  and  privacy  of  consumer  reports, 
highlighted  the  program's  agenda  for  the  fiscal  year.   The 
program  took  action  against  -several  "superbureaus"  for  furnishing 
consumer  reports  to  various  parties  for  impermissible  purposes. 
One  of  the  three  major  credit  bureaus  in  the  United  States  agreed 
to  use  only  limited,  identifying  information  from  its  consumer 
reporting  database  to  create  target  marketing  lists.   The 
Commission  also  filed  an  administrative  complaint  against  a 
second  major  credit  bureau,  alleging  violations  of  the  Fair 
Credit  Reporting  Act  through  its  sale  of  target  marketing  and 
pre-screened  lists. 

The  program  also  took  action  against  several  information 
brokers,  companies  that  buy  large  volumes  of  credit  and  other 
data  about  individual  consumers  at  discounted  rates.,  and  then 
resell  the  data  to  low-volume  buyers.   The  Commission  issued  an 
administrative  complaint  against  one  such  company  charging  it 
failed  to  adequately  ensure  that  purchasers  of  its  services  have 
legally-permissible  purposes  for  obtaining  the  sensitive  data. 
Several  other  companies  signed  consent  agreements  to  settle 
similar  charges. 

A  major  mortgage  lender  agreed  to  settle  charges  it 
deceptively  represented  the  "lock  ins"  it  offered  consumers  on 
certain  types  of  loans,  and  failed  in  some  instances  to  lock  in 
the  interest  rate  or  the  number  of  discount  points  at  the  level 
agreed  to  by  consumers.   The  settlement  prohibits  the  company  . 
from  misrepresenting  the  terms  or  the  nature  of  lock- in 
agreements  it  offers  consumers  in  the  future,  and  requires  the 
company  to  pay  $300,000  in  consumer  redress. 
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Cases  involving  credit  marketing  scams  also  highlighted  the 
program's  agenda  for  the  fiscal  year.   Several  900  number,  gold 
card,  and  credit  repair  cases  came  to  fruition.   In  several 
cases,  the  program  emphasized  efficiency  by  concentrating  on  the 
roots  of  deceptive  practices  rather  than  its  many  outlets. 

In  addition  to  the  enforcement  cases  in  the  900  number  area, 
the  Commission  has  published  proposed  rules  regarding  procedures 
for  the  900  number  industry,  as  required  by  the  Telephone 
Disclosure  and  Dispute  Resolution  Act  of  1992.   The  Credit 
Practices  staff  drafted  the  portions  of  the  rule  that  regulate 
the  billing  and  collection  of  900  number  services. 

Also,  the  program  moved  toward  actions  to  vindicate  the 
credit  statutes  for  which  it  has  primary  enforcement 
responsibility. 
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Consumer  Protection 
Enforcement 

($  in  thousands) 


1994 

Appropriated 

Wkyrs    Amount 


1995 
Request 


Difference 
1994/1995 


Percent 
Difference 


Wkyrs   Amount    Wkyrs    Amount    Wkyrs    Amount 


54 


$4, 082.1 


54 


$4,332  .8 


0 


+$250.7 


0' 


+  6.1° 


'Workyears  include:   35  for  BCP,  3  for  BE,  and  16  for  RO. 


Introduction 

The  Enforcement  Program  monitors  compliance  with  Commission 
administrative  orders  and  enforces  numerous  Commission  or 
statutory  rules  and  guides.   In  rule  enforcement,  there  has  been 
heavy  emphasis  on  national  energy  policy  recently.   For  example, 
the  Octane  Rule  requires  sellers  to  disclose  the  octane  rating  of 
gasoline,  so  consumers  can  purchase  gasoline  with  a  rating  that 
meets  their  engine's  needs  and  allows  the  consumer  to  avoid 
"overbuying"  more  expensive  high  octanes.   With  octane 
"overbuying"  tentatively  estimated  by  the  General  Accounting 
Office  as  $400  million  or  more  annually,  accurate  posting,  along 
with  consumer  education,  is  critical.   Pursuant  to  the  Energy 
Policy  Act  of  1992  (EPA  92) ,  this  rule  is  being  amended  to 
provide  octane  or  other  ratings  for  all  liquid  automotive  fuels, 
including  such  "fuels  of  the  future"  as  methanol  and  ethanol . 

Rules  such  as  the  Care  Labeling  and  Textile  Rules  require 
sellers  to  disclose  care  and  fiber  content  information  so 
purchasers  can  make  informed  clothing  purchases  and  know  how  to 
care  for  their  garments.   Other  rules,  such  as  the  Mail  Order 
Rule,  require  sellers  to  give  consumers  the  right  to  cancel  their 
orders  when  sellers  cannot  ship  goods  within  the  time  they 
promised.   In  fiscal  year  1993,  the  Commission  tentatively  voted 
to  impose  the  same  obligations  on  sellers  who  receive  orders  by 
telephone . 

The  Enforcement  Program  also  monitors  compliance  with  cease 
and  desist  orders  issued  by  the  Commission,  and  brings 
enforcement  actions,  when  appropriate.   FTC  consumer  protection 
orders  govern  the  sale  and  marketing  conduct  of  many  major  U.S. 
firms.   To  ensure  that  parties  under  order  correct  their 
violations,  staff  reviews  respondents'  advertising  and  marketing 
activities  described  in  compliance  reports  that  are  received 
after  an  order  is  issued.   To  assure  long-term  compliance,  the 
program  also  monitors  conduct  by  companies  already  under  order. 
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when  the  staff  detects  significant  order  violations,  it 
recommends  that  the  Commission  seek  civil  penalties,  consumer 
redress,  or  other  relief.   The  staff  also  monitors  consumer 
redress  programs  required  by  orders,  such  as  cash  reimbursement, 
product  repair  and  replacement,  and  arbitration,  to  ensure  that 
eligiole  consumers  receive  redress  in  a  timely  manner.   In  one 
redress  program  just  concluded,  over  $69  million  was  returned  to 
227,000  consumers  as  a  result  of  an  automobile  mediation/ 
arbitration  program. 

The  Enforcement  Program  also  advises  other  Commission  staff 
as  to  the  enforceability  of  order  previsions  and  the 
effectiveness  of  various  Commission-obtained  remedies.   When 
parties  petition  the  Commission  to  modify  or  vacate  Commission 
orders  due  to  changed  conditions  of  fact  or  law  or  on  public 
interest  grounds,  the  staff  reviews  the  petitions  and  recommends 
appropriate  action. 

Fiscal  Year  1995  Budget  Request 

Program  efforts  will  remain  the  same  for  fiscal  years  1994 
and  1995. 

Fiscal  Year  1994  Program  Activities 

The  Enforcement  Program  will  continue  to  enforce  rules  that 
enhance  informed  consumer  choice.   In  particular,  the  program 
will  work  on  energy  issues,  including  the  mandates  of  EPA  92. 
Work  begun  in  fiscal  year  1993  on  a  study  about  the  need  for  a 
uniform,  national  label  consolidating  federally  required 
information  on  fuel  pumps  will  be  completed.   The  Commission  will 
submit  a  report  to  Congress  by  October  1993  with  the  Commission's 
recommendations  about  whether  such  a  label  is  needed.   Pursuant 
to  EPA  92,  the  Commission  also  will  publish  a  Notice  of  Proposed 
Rulemaking  by  April  1994  to  issue  rules  requiring  labels 
disclosing  the  costs  and  benefits  of  alternative  fuels  and 
alternative- fueled  vehicles,  with  a  final  rule  to  be  issued  by 
April  1995.   By  April  1994,  the  Commission  also  must  prescribe 
labeling  requirements  for  incandescent  and  fluorescent  lamps  that 
will  allow  consumers  to  make  energy  efficient  choices.   Work  on 
these  two  requirements  has  already  begun.   In  addition,  the 
Commission  completed  amendments  to  the  Fair  Packaging  and 
Labeling  Act  (FPLA)  regulations  to  require  metric  disclosures  on 
consumer  goods  along  with  inch-pound  measurements. 

The  Enforcement  Program  also  will  continue  to  monitor  and 
enforce  compliance  with  Commission  orders.   For  example,  on 
January  25,  1994,  the  Department  of  Justice  filed  a  complaint  on 
behalf  of  the  Commission  against  Dahlberg,  Inc.  for  violation  of 
a  1976  Commission  order.   The  Commission  is  requesting  that  the 
federal  district  court  prohibit  Dahlberg  from  making  false  and 
unsubstantiated  claims  about  its  "Miracle  Ear"  hearing  aid  and  to 
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pay  substantial  civil  penalties.   Further,  on  October  26,  1.994, 
consent  settlements  against  two  individuals  that  included  $30,000 
in  civil  penalties  and  a  prohibition  on  future  violations  of  the 
FTC's  franchise  rule  were  accepted  by  federal  district  court. 
The  matter  against  the  corporate  defendant,  SMI  USA  and  the  other 
four  individuals  is  still  in  litigation. 

In  recent  years,  the  Commission  has  given  increased 
attention  to  food  health  claims,  "green"  claims  (e.g. . 
"biodegradable"  trash  bags) ,  diet  products,  and  other  related 
subjects,  and  as  a  result,  has  issued  a  significant  number  of 
administrative  orders  in  these  areas.    Consequently,  in  fiscal 
year  1994,  the  Enforcement  Program  will  be  devoting  substantial 
efforts  to  ensuring  compliance  with  such  orders  and  to  bringing 
enforcement  actions  for  civil  penalties  as  necessary.   Due  to  the 
recent  increase  in  orders  issued  by  the  Commission  and  other 
factors.  Enforcement  Program  staff  expects  the  number  of  order 
violation  cases  per  year  to  more  than  double. 

In  both  program  areas,  investigation  and  litigation  efforts 
will  be  complemented  with  consumer  and  business  education. 
Program  staff  will  work  with  the  Office  of  Business  and  Consumer 
Education  to  develop  instructive  materials  to  inform  companies  on 
how  to  comply  with  FTC  rules  and  regulations  and  how  to  avoid 
engaging  in  violative  conduct.   Other  materials  alert  consumers 
to  their  rights  under  FTC  rules  and  how  to  avoid  being  the  victim 
of  deceptive  practices. 

Fiscal  Year  1993  Program  Activities 

As  consumers'  concerns  with  the  environment  and  health  have 
increased,  so  have  deceptive  claims.   As  a  result,  the  program 
spent  considerable  time  investigating  compliance  with  orders 
involving  health,  safety,  and  environmental  claims.   Eight  order 
violation  investigations  and  39  compliance  reports  addressed 
these  issues.   This  trend  is  expected  to  continue.   The  program 
also  processed  14  compliance  reports  dealing  with  credit  issues 
and  investigated  one  company  for  alleged  violations  of  an  order 
concerning  credit  issues .   The  Commission  also  granted  one 
petition  to  modify  an  order. 

Currently,  order  enforcement  investigations  encompass 
allegedly  deceptive  claims  for  a  variety  of  products.   For 
example,  the  targets  include:   two  chain  health  stores  making 
efficacy  claims  for  their  "nutrient"  products;  a  company  making 
health  claims  for  its  food  supplements;  two  companies  making 
performance  claims  about  their  hearing  aids;  a  company  making 
efficacy  claims  for  its  air  cleaning  equipment;  a  name  brand 
athletic  shoe  manufacturer  making  injury  protection  claims  for 
its  shoes;  two  franchisors  making  inflated  earnings  claims  for 
their  franchises;  a  company  making  efficacy  claims  for  its 
aftermarket  motor-oil  additives;  a  land  seller  failing  to 
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maintain  adequately  a  contingent  utility  liability  account;  a 
company  making  efficacy  claims  for  its  hair  straightening 
product;  and  a  respondent  making  business  opportunity  claims. 

The  Commission  also  resolved  18  matters  involving  alleged 
rule  violations.   These  Court  consent  decrees  prohibit  further 
rule  violations  and  imposed  nearly  half  a  million  dollars  in 
civil  penalties.   The  Commission  also  obtained  two  administrative 
consents,  and  initiated  district  court  litigation  in  one  matter. 

Twelve  of  these  consents  and  the  matter  in  litigation 
involve  violations  of  the  Used  Car  Rule.   These  are  the  most 
recent  actions  brought  as  a  result  of  "sweeps"  of  dealers 
conducted  in  cooperation  with  state  and  local  officials.   Because 
the  Rule  covers  approximately  80,000  dealers  and  about  30  million 
used  cars  sold  at  the  local  level  (about  $150  billion  in  annual 
sales) ,  the  Commission  has  been  pursuing  a  strategy  of  working 
with  the  states  to  inspect  dealers  and  prosecute  violators. 
Through  fiscal  year  1993,  the  Commission  has  brought  81  cases, 
and  obtained  more  than  one  million  dollars  in  civil  penalties. 
The  participating  states  have  collectively  obtained  hundreds  of 
settlements . 

Because  of  these  successful  joint  efforts,  the  Commission 
engaged  in  a  project  with  the  National  Association  of  Attorneys 
General  (NAAG)  to  encourage  joint  enforcement  of  other  FTC  rules 
that,  like  the  Used  Car  Rule,  are  particularly  suitable  for  joint 
enforcement.   At  a  May  1993  NAAG  meeting,  the  Commission 
distributed  a  comprehensive  handbook  on  enforcement  of  selected 
rules . 

Two  matters  were  brought  resolving  alleged  Octane  Rule 
violations,  and  other  matters  are  pending.   Pursuant  to  the 
Energy  Policy  Act  of  1992,  the  Commission  amended  the  Octane  Rule 
to  include  certification  and  posting  requirements  for  alternative 
liquid  fuels  including,  among  others,  methanol  and  ethanol. 

The  Commission  also  conducted  other  proceedings  to  comply 
with  EPA  92 's  directives.   Pursuant  to  EPA  92,  the  Commission 
published  a  Notice  of  Proposed  Rulemaking  in  the  Federal  Register 
soliciting  comments  on  amendments  to  the  Appliance  Labeling  Rule 
to  include  disclosure  requirements  for  plumbing  products.    EPA 
92  establishes  maximum  water  use  rates  for  toilets,  urinals, 
showerheads,  and  faucets,  and  the  Commission  must  issue  rules 
requiring  the  disclosure  of  these  water  use  rates  on  the  products 
and  their  packaging  and  labeling.   A  final  rule  was  issued  in 
October  1993.   The  Commission  also  reviewed  a  preliminary  study 
about  whether  there  is  a  need  for  a  uniform,  national  fuel  pump 
label  consolidating  federally  required  information.   The 
Commission  must  seek  public  comment  on  this  study,  and  then 
submit  a  report  to  Congress. 
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The  Commission  also  continued  other  work  involving  energy 
issues.   For  example,  the  Commission  obtained  consent  agreements 
against  two  major  home  improvement  chains  resolving  allegations 
that  they  failed  to  adhere  to  advertising  requirements  of  the 
Home  Insulation  (R-value)  Rule.   The  Rule  allows  buyers  to  make 
informed  comparisons  among  competing  insulation  products.   The 
Commission  also  initiated  a  proceeding  to  add  products  to  the 
Appliance  Labeling  Rule,  which  requires  Energy  Guides  providing 
efficiency  information,  and  solicited  comments  on  ways  to  improve 
the  Rule. 

In  the  mail  order  area,  the  Commission  voted  to  amend  the 
Mail  Order  Rule  to  include  telephone  sales  and  approved  several 
related  amendments.   Telephone  mail  order  sales  run  approximately 
$20  billion  annually.   The  Commission  reviewed  final  regulatory 
documents  required  by  the  FTC  Act.   Enforcement  of  the  current 
rule  continued  and  a  major  cataloger  agreed  to  pay  $310,000  to 
resolve  allegations  that  it  violated  the  rule. 

The  Commission  initiated  a  proceeding  to  amend  the  Fair 
Packaging  and  Labeling  Act  to  comply  with  the  Omnibus  Trade  Act 
of  1988,  which  requires  that  packages  for  consumer  commodities 
display  metric  measurements  by  February  1994.   Problems  involving 
textiles  have  come  under  greater  scrutiny  in  the  past  several 
years.   At  the  end  of  fiscal  year  1992,  the  Commission  received  a 
favorable  decision  in  the  first  litigated  case  under  the  Care 
Labeling  Rule.   The  Court  upheld  FTC  charges  that  the  company 
labeled  sweaters  as  dry  cleanable  when,  in  fact,  they  could  not 
be  safely  dry  cleaned  in  all  instances.   In  fiscal  year  1993,  the 
Commission  also  obtained  two  other  administrative  orders  under 
the  Textile  Act. 
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Consumer  Protection 
Economic  and  Consumer  Policy  Analysis 

($  in  thousands) 


1994 

Appropriated 

Wkyrs   Amount 


1995 
Request 


Difference 
1994/1995 


7      $537.1      5      $429.0 
Workyears  include:   5  for  BE. 


Percent 
Difference 


Wkyrs    Amount    Wkyrs    Amount    Wkyrs 


Amount 


-$108.1    -28.6%   -20.1% 


Introduction 

The  development  of  sound  consumer  protection  policy  requires 
an  understanding  of  the  economics  of  consumer  behavior,  the 
effects  of  past  or  prospective  government  actions,  and  the 
character  of  the  industries  or  markets  that  are  affected  by  such 
actions.   Economic  and  Consumer  Policy  Analysis  helps  provide 
this  understanding. 

The  objective  of  this  program  is  to  increase  our 
understanding  of  the  situations  in  which  government  regulatory 
activities,  particularly  consumer  protection  actions,  will 
enhance  consumer  welfare. 

To  achieve  this  objective,  several  related  strategies  will 
be  employed.   These  strategies  include  providing  original 
analyses  of  the  effects  of  the  Commission's  consumer  protection 
enforcement  and  rulemaking  activities;  distilling  evidence 
currently  available  in  the  literature  concerning  the  effects  of 
Commission  programs  and  other  government  regulatory  activities 
related  to  the  consumer  protection  mission;  analyzing  the  effects 
on  consumers  of  various  non- trade  government  regulations; 
providing,  upon  request,  economic  advice  to  the  Commission  in 
adjudicatory  proceedings;  and  reporting  the  results  of  our 
inquiries  in  the  form  of  reports,  testimony,  invited  commentary, 
and  other  appropriate  means. 

Fiscal  Year  1995  Budget  Request 

The  decrease  of  two  FTE  reflects  a  reduction  in  compliance 
with  the  Federal  Personnel  Reduction  Initiative.   Program 
responsibilities  will  remain  the  same,  however  it  is  anticipated 
that  economic  and  consumer  policy  related  studies  will  require 
extended  time  for  completion. 

Fiscal  Year  1994  Program  Activities 
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One  consumer  protection  study  may  be  initiated  in  fiscal 
year  1994.   Proposed  topics  include  the  incentives  for  firms  to 
truthfully  disclose  product  characteristics;  the  effects  of 
advertising  on  health  information  dissemination;  the  effects  of 
various  alterations  in  franchising  contracts;  or  the  effects  of 
mandated  disclosures  in  advertising  (e.g.,  environmental  claims, 
diet  products,  foods,  etc.). 

Fiscal  Year  1993  Program  Activities 

During  fiscal  year  1993,  the  Bureau  of  Economics  forwarded 
to  the  Commission  one  study  entitled  Behavior  and  Risk  Perception 
Among  Smokers  of  Low-yield  Cigarettes.   The  Bureau  also  continued 
work  on  several  projects  including  studies  of  the  effects  of 
advertising  on  the  consumption  of  fats  and  cholesterol  by 
Americans;  the  content  of  advertising  for  oils  and  margarine; 
airline  price  advertising;  a  compilation  of  previous  FTC 
advertising  cases;  state  trucking  regulation;  airport  slot 
trading  and  utilization  at  high  density  airports; 
telecommunications  competition;  local  exchange  carrier  cost 
functions;  decisions  to  carry  broadcast  TV  signals  by  cable 
operators;  and  cellular  telephone  rate  regulation. 
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Consumer  Protection 
Program  Management 

($  in  thousands) 

1994  1995  Difference        Percent 

Appropriated    Request         1994/1995       Difference 

Wkyrs    Amount    Wkyrs'   Amount    Wkyrs    Amount    Wkyrs   Amount 

33     $2,875.8    31     $2,787.0    -2     -$88.8     -6.1%    -3.1% 

'Workyears  include:   26  for  BCP,  4  for  BE,  and  1  for  RO. 

Introduction 

The  Consumer  Protection  Mission  strives  to  maintain  a  well- 
functioning  marketplace  that  allows  consumers  to  make  informed 
purchase  choices.   To  this  end,  the  Mission  works  to  increase  the 
usefulness  of  advertising  by  ensuring  that  advertising  is 
truthful  and  not  misleading;  reduce  instances  of  fraudulent  or 
deceptive  sales  and  marketing  practices;  and  prevent  creditors 
from  using  unlawful  practices  in  the  granting  of  credit,  the 
maintenance  of  credit  information,  the  collection  of  debts,  and 
the  operation  of  credit  systems.   The  Mission  is  also  committed 
to  educating  consumers  and  businesses  about  their  rights  and 
responsibilities  under  FTC  regulations. 

The  management  and  administrative  activities  of  the  Mission 
are  designed  to  improve  the  effectiveness  and  efficiency  of  its 
substantive  programs  and  to  increase  staff  productivity.   These 
activities  include  monitoring  and  reviewing  all  substantive 
initiatives;  managing  human  resources;  providing  administrative 
support  to  ensure  that  adequate  resources  are  available;  managing 
redress  administration  activities;  and  managing  headquarters  and 
Regional  Office  consumer  and  business  education  resources  and 
activities . 

The  Redress  Administration  Office  provides  management  and 
oversight  of  the  activities  related  to  the  distribution  of 
consumer  redress  funds,  including  cash  management  and  claims 
processing.   It  manages  consumer  redress  accounts  with  deposits 
totalling  more  than  $26  million. 

The  Office  of  Consumer  and  Business  Education  plans, 
develops,  and  implements  programs  aimed  at  providing  special 
information  to  consumer  and  industry  about  important  Commission 
programs,  enforcement  actions,  statutes,  rules,  and  decisions. 
The  purpose  of  this  effort  is  to  encourage  informed  consumer 
choice  and  competitive  business  practices  in  the  marketplace. 
The  Commission  views  the  Consumer  and  Business  Education  Program 
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as  a  cost-effective  way  of  working  to  obtain  compliance  with  the 
law. 

Fiscal  Year  1995  Budget  Recruest 

Program  Management  will  be  reduced  by  two  FTE  in  compliance 
with  the  Federal  Personnel  Reduction  Initiative. 

Fiscal  Year  1994  Program  Activities 

Emphasis  will  be  placed  on  management  initiatives  aimed  at 
identifying  those  strategies  and  processes  that  result  in  the 
highest  payoff  for  consumers.   The  management  and  administration 
of  the  mission  will  continue  to  provide  support  and  guidance  to 
staff  in  all  divisions  and  Regional  Offices,  as  well  as,  other 
Commission  personnel.   Redress  administration  management  and 
oversight  activities  will  continue.   Consumer  and  business 
education  will  continue  to  be  emphasized  and  coordinated  with  the 
law  enforcement  efforts  of  the  mission. 

Fiscal  Year  1993  Program  Activities 

The  Redress  Administration  Office  completed  a  reference 
guide  and  a  manual  for  use  by  headquarters  and  regional  Office 
staff.   The  Office  also  managed  the  two  FTC  redress  distribution 
contracts,  and  addressed  issues  related  to  redress 
administration. 

The  Office  of  Consumer  and  Business  Education  produced  60 
new  and  revised  mission-related  publications,  some  in  Spanish, 
and  the  Commission  distributed  2.5  million  copies  of  its 
education  materials.   In  addition,  the  Office  is  continuing  to 
expand  its  distribution  effort,  including  sending  66  additional 
brochures  to  the  Electronic  Bulletin  Board.   Also,  the  Office 
updated  the  design  of  42  brochures  to  accommodate  quick 
readability  and  self-service  in  the  Commission's  information 
distribution  area. 

The  Office  produced  eight  radio  Public  Service  Announcements 
(PSAs)  voiced  by  the  Chairman  for  National  Consumers  week 
concerning  high  priority  enforcement  topics,  such  as  900  numbers, 
credit  repair  scams,  and  telemarketing  scams.   This  radio  project 
had  an  estimated  listening  audience  of  20  million  people. 
Further,  the  Office  produced  radio  spots  with  the  National 
Institute  for  Dispute  Resolution.   The  spots  promote  both  dispute 
resolution  programs  and  FTC's  free  publications,  which  explain 
the  programs  and  provide  a  national  resource  directory. 

In  an  effort  to  encourage  the  inclusion  of  consumer  articles 
in  high  school  and  college  newspapers,  the  Office  developed  a 
sample  student  consumer  publication  that  was  mailed  to  21,000 
student  editors.   In  an  effort  to  encourage  major  newspapers, 
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magazines,  and  radio  and  television  stations  to  run  young 
consumer  stories,  the  Office  distributed  a  specialized  packet  of 
student  consumer  materials  to  130  publishers,  editors,  and 
producers.   Further,  the  Office  participated  in  outreach  events 
and  encouraged  and  assisted  the  participation  of  BCP,  Regional 
Offices,  and  the  Commission  in  outreach  opportunities,  such  as 
National  Consumers  Week,  conferences,  exhibits,  workshops, 
seminars,  and  media  promotions. 

Many  of  the  educational  materials  and  outreach  efforts  were 
done  as  joint  efforts  with  the  private  and  public  sectors.   For 
example,  the  Office  worked  with  such  organizations  as  the 
Alliance  Against  Fraud  in  Telemarketing,  the  American  Association 
of  Retired  Persons,  the  American  Automobile  Association,  the 
Consumer  Federation  of  America,  the  Environmental  Protection 
Agency,  the  National  Association  of  Attorneys  General,  the 
National  Coalition  for  Consumer  Education,  and  the  National 
Institute  for  Dispute  Resolution. 
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FISCAL  YEAR  1995  BUDGET  JUSTIFICATION 
(dollars  In  thousands) 


Mission:  Support  Activities  1/ 

Direct  Support  Organizations 

Commissioners 
General  Counsel 
Office  of  the  Secretary 
Administrative  Law  Judges 
Planning  and  Information  2/ 
Subtotal  Direct  MC  &  CP  Support 

Indirect  Support  Organizations 

Executive  Director 
Management  Services 
Planning  and  Information  2/ 
Office  of  Legistlative  and  Public  Affairs 
Inspector  General 
Subtotal  Indirect  MC  &  CP  Support 


Fiscal  Year  1994 

Fiscal  Year  1 995 

Wkyrs 

Amount 

Wkyrs 

Amount 

42 

$3,677 

42 

$3,819 

39 

3,021 

38 

3,064 

15 

908 

14 

900 

4 

321 

4 

334 

28 

7,662 

28 

7,682 

128 


$15,589 


126 


$15,799 


9 

$910 

8 

$810 

70 

20,183 

69 

20,916 

30 

1.569 

30 

1,572 

9 

602 

8 

596 

4 

433 

4 

450 

$23,697 


119 


$24,344 


Reimbursable  Workyears  3/ 
TOTAL  SUPPORT 


15 


265 


$39,286 


15 


260 


$40,143 


1/  The  resources  shown  for  these  organizations  have  been  included  in  the 
Maintaining  Competition  and  Consumer  Protection  justifications. 

21  The  Planning  &  Information  program  provides  support  to  our  direct  missions 
as  well  as  to  our  suppport  activities. 

3/  Includes  7  reimbursable  positions  funded  by  the  Agency  for  International 
Development,  7  building  delegation  workyears  funded  by  GSA,  and  1 
miscellaneous  workyear. 
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Conanias  loners 

{$  in  thousands) 


1994 
Appropriated 
Wkyrs   Amount 

42    $3,676.9 


1995 
Recaiest 


Wkyrs   Amount 


42 


$3,818.9 


Difference 
1994/1995 
Wkyrs  Amount 

0    +$142.0 


Percent 
Difference 
Wkyrs   Amount 


0% 


+  3.9% 


Introduction 

The  Commissioners  are  responsible  for  ensuring  that  the 
Commission  effectively  and  efficiently  executes  its 
Congressionally  mandated  responsibilities.   They  formulate 
Commission  policy  which  guides  and  directs  the  staff's  work. 
They  also  allocate  the  resources  required  to  implement  courses  of 
action  and  monitor  the  Commission's  progress  in  accomplishing 
stated  goals. 

Fiscal  Year  1995  Budget  Reoueet 

Program  efforts  will  remain  the  same  for  fiscal  years  1994 
and  1995. 
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office  of  General  Counsel 

($  in  thousands) 


1994 
Appropriated 
Wkyrs  Amount 

39    $3,021.1 


1995 
Request 


Wkyrs   Amount 


38 


$3,063.7 


Difference 
1994/1995 
Wkyrs   Amount 

-1    +$42.6 


Percent 
Difference 
Wkyrs   Amount 


•2.6% 


+  1.4% 


Introduction 

The  General  Counsel  is  the  Commission's  chief  legal  officer 
and  adviser.   The  Office's  major  functions  are  representing  the 
Commission  in  Court  and  providing  legal  counsel  to  the 
Commission,  the  operating  Bureaus,  and  other  Offices. 

Litigation.   The  FTC  Act  authorizes  the  Commission  to 
represent  itself,  through  its  own  attorneys,  in  a  variety  of 
actions  in  federal  court.   Thus,  the  Office  defends  actions 
seeking  judicial  review  of  Commission  cease  and  desist  orders  and 
trade  regulation  rules,  enforces  civil  investigative  demands  and 
other  compulsory  process,  handles  the  appellate  phase  of  suits 
brought  by  the  Commission  for  preliminary  and  permanent 
injunctive  relief,  and  assists  the  Bureaus  in  actions  for 
injunctive  relief  in  district  court.   It  also  cooperates  with  the 
Department  of  Justice  in  defending  actions  to  enjoin  agency 
action,  and  it  furnishes  advice  and  assistance  in  other 
litigation  activities,  including  suits  for  consumer  redress  and 
the  preparation  of  amicus  curiae  briefs  authorized  by  the 
Commission. 

Legal  Counsel.   The  Office  counsels  the  Commission  and  staff 
on  issues  of  law  and  policy  and  helps  assure  Commission 
compliance  with  such  statutes  and  regulations  as  the 
Administrative  Procedure  Act,  the  Government  in  the  Sunshine  Act, 
the  Freedom  of  Information  Act,  the  Civil  Service  Reform  Act,  the 
Ethics  in  Government  Act,  and  the  Commission's  Rules  of  Practice. 
The  Office  is  responsible  for  proposing  necessary  amendments  to 
the  Rules  and  various  chapters  of  the  Commission's  Operating 
Manual.   It  also  provides  advice  to  the  Commission  on 
adjudicative  matters  and  to  the  Commission  and  staff  on  issues 
concerning  the  Commission's  jurisdiction,  statutory  authority, 
and  administration,  including  matters  relating  to  regulatory 
agendas,  personnel,  contracting,  budgeting,  and  tort  claims. 

The  General  Counsel's  Office  prepares  responses  to  formal 
Congressional  requests  for  information  about  Commission  actions. 
It  conducts  or  assists  with  briefings  of  Congressional  staff 
members  and  prepares  or  assists  in  the  preparation  of  testimony 
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for  Congressional  hearings.   It  coordinates  the  Commission's 
relations  with  state  Attorneys  General  and  other  scate  and  local 
law  enforcement  agencies.   The  Office  provides  opinions  to 
Commissioners  and  staff  concerning  avoidance  of  conflicts  of 
interest,  decides  applications  by  former  employees  for  clearance 
to  appear  in  Commission  proceedings,  and  reviews  and  certifies 
financial  disclosure  reports.   The  Office  conducts  ethics 
training  in  accordance  with  the  Office  of  Government  Ethics 
annual  training  regulation.   It  also  decides  Freedom  of 
Information  Act  appeals  and  requests  by  state  and  federal  law 
enforcement  agencies  for  access  to  nonpublic  documents. 

Fiscal  Year  1995  Budget  Request 

The  Office  of  General  Coxinsel  reflects  a  reduction  of  one 
FTE  in  compliance  with  the  Federal  Personnel  Reduction 
Initiative.   Program  responsibilities  will  remain  the  same,  and 
the  Office  will  assess  its  procedures  and  processes  with  the  goal 
of  maintaining  the  current  level  of  effort. 
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Office  of  the  Secretary 

($  in  thousands) 


1994 
Appropriated 
Wkyrs   Amount 


15 


$908.4 


1995 
Request 


Difference 
1994/1995 


Percent 
Difference 


Wkyrs   Amount     Wkyrs   Amount    Wkyrs   Amount 


14 


$899.7 


-$8.7 


■6.7% 


•1.0% 


Introduction 

The  Office  of  the  Secretary  (OS)  is  the  custodian  of 
critical  Commission  documents  and  records.   Its  three  major 
functions  are  to  implement  the  Commission's  voting  procedures  and 
create  official  records  of  its  decisions;  to  review,  validate, 
and  serve  all  official  documents;  and  to  coordinate  the 
preparation  of  responses  to  Congressional  inquiries  and 
correspondence.   The  Office  is  divided  into  two  branches  and  a 
front  office.   The  front  office,  including  the  Secretary  and  the 
Attorney  Advisor,  provides  overall  management  throughout  the 
Office  of  the  Secretary;  reviews  and  validates  official 
Commission  documents  and  correspondence  and  Congressional 
correspondence;  and  provides  guidance  to  the  Commission, 
Commission  staff,  and  outside  parties  on  procedural  issues.   The 
Commission  Services  Branch  performs  functions  analogous  to  those 
of  the  Clerk  of  a  Court,  receiving  filings  from  parties  to  formal 
and  informal  proceedings  before  the  Commission,  and  serving  all 
official  documents  issued  by  the  Commission  and  its 
Administrative  Law  Judges.   That  Branch  is  also  responsible  for 
creating  official  and  staff  minutes  recording  Commission 
deliberations  and  decisions;  providing  historical  research  and 
analysis  to  the  Commission  and  to  the  staff;  serving  as 
intermediary  between  the  Commission  and  the  staff;  and 
implementing  the  circulation  and  voting  procedures  by  which  the 
Commissioners  make  all  official  decisions.   The  Congressional 
Correspondence  Branch  receives  all  communications  from  Congress 
and,  in  consultation  with  the  Office  of  Congressional  Relations, 
coordinates  the  formulation  of  appropriate  responses. 

Fiscal  Year  1995  Budget  Request 

Program  responsibilities  will  remain  the  same  for  fiscal 
years  1994  and  1995.   The  Office  is  developing  a  number  of 
strategies  to  accommodate  the  reduction  of  one  FTE  in  fiscal  year 
1995  in  compliance  with  the  Federal  Personnel  Reduction 
Initiative. 
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Office  of  Administrative  Law  Judges 
{$  in  thousands) 


1994 

Appropriated 
Wkyrs   Amount 

4     $321.4 


1995 
Request 


Wkyrs   Amount 


$333.9 


Difference 
1994/1995 
Wkyrs   Amount 

0     +$12.5 


Percent 

Difference 
Wkyrs   Amount 


0% 


+  3  .9% 


Introduction 

Administrative  Law  Judges  are  officials  to  whom  the 
Commission  delegates  its  initial  adjudicative  fact-finding 
functions  in  conformity  with  applicable  statutes,  judicial 
precedent,  Commission  decision  and  the  Commission's  rules  of 
practice.   When  the  Commission  issues  a  complaint,  and  no  consent 
settlement  is  reached,  the  matter,  except  in  injunction 
proceedings  before  federal  courts,  is  referred  to  the  Office  of 
Administrative  Law  Judges  for  trial.   As  the  official  presiding 
officer,  an  administrative  law  judge  rules  on  virtually  all 
matters  arising  in  the  course  of  the  proceeding,  including 
motions,  discovery,  and  other  pretrial  questions,  procedural 
questions,  and  all  issues  arising  during  the  trial  and  prepares 
and  files  an  initial  decision. 

The  Office  of  Administrative  Law  Judges  is  also  responsible 
for  conducting  rulemaking  proceedings  on  behalf  of  the 
Commission.   The  presiding  officer  is  responsible  for  the  orderly 
conduct  of  the  proceeding  in  accordance  with  the  Commission's 
Rules  of  Practice.   A  recommended  decision  is  made  to  the 
Commission  based  upon  findings  and  conclusions  as  to  all  relevant 
and  material  evidence,  and  taking  into  account  the  report  of  the 
Commission's  staff. 

Fiscal  Year  1995  Budget  Request 

Program  efforts  will  remain  the  same  for  fiscal  years  1994 
and  1995. 
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Executive  Director 

($  in  thousands) 


1994 
Appropriated 
Wkyrs   Amount 

9    $910.2 


1995 
Request 


Wkyrs    Amount 


$809.6 


Difference 
1994/1995 


Percent 
Difference 


Wkyrs   Amount    Wkyrs   Amount 


-1 


■$100.6 


-11.1^ 


•11.1% 


Introduction 

This  Office  provides  central  management  for  policy 
development  and  management  and  administrative  support  to 
Commission  staff  including  budget  formulation  and  execution, 
program  planning,  management  and  organization  analysis, 
evaluation  of  management  information  systems,  and  human  resource 
management . 

Fiscal  Year  1995  Budget  Request 

The  Office  reflects  a  reduction  of  one  FTE  in  compliance 
with  the  Federal  Personnel  Reduction  Initiative. 
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Management  Program 

($  in  thousands) 


1994 

1995 

Difl 

ference 

Percent 

Aporopriated 
Wkyrs   Amount 

Request 

1994/1995 

Diffe 
Wkyrs 

rence 

Wkyr 

s  Amount 

Wkyrs 

Amount 

Amount 

PScGS 

ROl 

32 

$1,559.6 

32 

$1,620.4 

0 

+$60.8 

0% 

+  3.9% 

WCB 

14,272.9 

14,841.3 

-- 

+568.4 

-- 

+4.0% 

B&F 

19 

988.3 

19 

1,026.8 

0 

+  38.5 

0% 

+  3.9% 

PERS 

ROl 

19 

1, 042.7 

18 

1,032.7 

-1 

-10.0 

-5.3% 

-1.0% 

WCB 

2,319.5 

-- 

2.395.1 

-- 

+  75.6 

+  3.3% 

Total 

70 

$20,183.0 

69 

$20,916.3 

-1 

+$733.3 

-1.4% 

+  3.6% 

Introduction 

The  Procurement  and  General  Services  Division  provides  an 
effective  contracting  and  procurement  program  which  meets 
Commission  program  needs  and  ensures  that  Commission  acquisition 
activities  conform  to  Federal  Acquisition  Regulations;  provides 
controls  to  ensure  proper  performance  as  described  by  contractual 
agreements;  and  implements  procedures  to  ensure  FTC 
responsiveness  to  external  reporting  requirements  and  to 
procurement  performance  program  goals  agreed  upon  with  the  Small 
Business  Administration.  This  Division  also  manages  space 
allocation  in  a  manner  that  is  responsive  to  the  needs  of  the 
Commission  while  complying  with  mandatory  federal  property 
management.  It  develops  and  maintains  asset  management  controls 
to  ensure  effective  planning,  acquisition,  utilization  and 
disposition  of  Commission  property  and  supplies.  It  also 
maintains  an  in-house  reproduction/graphics  capability  to  meet 
the  highly  specialized,  time-critical  and  frequently  sensitive 
requirements  of  the  Commission  in  a  cost-effective  manner;  and 
provides  for  additional  reproduction  support  through  the 
Government  Printing  Office  when  requirements  are  routine  and/or 
exceed  FTC  capacity.   In  addition,  this  Division  is  responsible 
for  the  administration  of  a  portion  of  the  Commission's  General 
Operations  Expenses.  These  are  administrative  costs  that  are 
incurred  by  all  programs  of  the  Commission.  These  expenses  are 
comprised  of  space  rental  costs,  postage,  copier  usage,  other 
building  expenses  including  equipment  maintenance,  and  supplies. 

The  Division  of  Budget  and  Finance  is  comprised  of  the 
Budget  and  Finance  Branches.   The  Budget  Branch  fulfills 
responsibilities  regarding  formulation,  execution,  and 
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presentation  of  Commission  budgets  that  are  responsive  to  the 
FTC,  0MB,  and  Congress.   The  Finance  Branch  records  and  reports 
the  Commission's  actual  financial  data  and  administers  payroll 
and  other  financial  management  programs.   The  Division  also 
administers  the  Federal  Managers'  Financial  Integrity  Act's 
internal  controls  and  reporting  program,  and  management's  audit 
resolution  activities. 

The  Division  of  Personnel  handles  all  human  resource  needs 
including  recruitment,  training,  employee  relations,  awards, 
retirement  and  labor  relations.   Personnel  is  responsible  for 
administering  the  Commission's  performance  management  system, 
planning  the  annual  Chairman's  Award  Program  and  working  with  the 
Bureaus  and  Offices  on  adjusting  human  resource  policies  to  meet 
0MB  imposed  reductions. 

Fiscal  Year  1995  Budget  Request 

Program  efforts  for  fiscal  years  1994  and  1995  will  remain 
the  same.   The  Personnel  Division  will  be  reduced  by  one  FTE  in 
fiscal  year  1995  in  compliance  with  the  Federal  Personnel 
Reduction  Initiative,  absorbing  current  workload  through  various 
increased  efficiencies. 
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Planning  &  Information  Program 


($ 

in  thousands) 

1994 

1995 

Diff 

erence 

Percent 

Appropriated 
Wkyrs   Amount 

Recruest 

1994/1995 

Diffe 
Wkyrs 

jrence 

Wkyrs 

Amount 

Wkyrs 

Amount 

Amount 

ASD 

ROl 

18 

$1,331.1 

18 

$1,383.1 

0 

+$52.0 

0% 

+  3.9% 

WCB 

3,881.4 

3,770.9 

-110.5 

-2.8% 

IMDD 

ROl 

23 

1,117.2 

23 

1,161.2 

0 

+44  .0 

0% 

+  3.9% 

WCB 

-- 

477.3 

-- 

474.0 

-- 

-3.3 

-0.7% 

ISSD 

ROl 

17 

1,021.9 

17 

1,061.9 

0 

+40.0 

0% 

+  3.9% 

WCB 

-- 

1,401.6 

-- 

1.403.5 

-- 

+  1.  9 

-- 

+  0.1% 

Total 

58 

$9,230.5 

58 

$9,254.6 

0 

+$24.1 

0% 

+  0.3% 

Introduction 

The  Planning  &  Information  (P&I)  program's  goal  is  to 
improve  the  Commission's  productivity  by  supporting  Commission 
programs  and  staff  in  making  effective  use  of  information 
resources.   The  Commission  has  embraced  this  objective  as  a  major 
management  initiative  for  fiscal  years  1994  and  1995.   The 
willingness  to  continue  investments  in  technology  infrastructure 
and  support  is  a  crucial  element  of  Commission  strategy  for 
continuing  to  maintain  and  expand  the  quality,  efficiency  and 
effectiveness  of  our  program  missions  in  the  face  of  serious, 
ongoing  budget  constraints.   The  P&I  goals  are  consistent  with 
the  stated  goals  and  objectives  of  the  Administration's  National 
Performance  Review,  and  its  emphasis  on  using  information 
technology  as  a  key  enabler  for  "reinventing  government." 

There  are  three  basic  elements  to  our  strategy  for  meeting 
P&I  objectives   First,  install  and  maintain  the  infrastructure  of 
modern  systems  and  other  information  resources  that  are  necessary 
for  the  Commission's  attorneys  and  economists  to  do  their  work. 
The  program  will  seek  the  most  cost-effective  solutions  possible, 
such  as  relying  on  market  competition,  off-the-shelf  products, 
powerful  developmental  maintenance  tools,  and  resource  sharing 
with  other  federal  agencies  and  organizations.   Next,  the  program 
will  train  and  support  Commission  staff  in  the  use  of  its 
infrastructure  as  effectively  as  possible.   Lastly,  P&I  will 
continue  to  work  with  Commission  program  managers  and  staff 
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focusing  resources  on  the  Commission's  most  important  law 
enforcement  and  consumer/business  education  goals. 

Fiscal  Year  1995  Budget  Request 

In  the  budget  environment  currently  facing  the  federal 
government,  the  Commission  must  continue  to  "do  more  with  less," 
and  the  effectiveness  with  which  we  use  information  is  an 
important  determinant  of  how  much  the  Commission  is  able  to 
accomplish.   The  Planning  and  Information  resource  level  takes 
into  account  the  realities  of  strict  budget  constraints,  direct 
program  needs  and  historic  resource  distributions.   Accordingly, 
the  P&I  program's  FTE  level  will  remain  the  same  for  fiscal  years 
1994  and  1995. 

The  Commission  is  an  "information  intensive"  organization, 
virtually  all  its  activities  involve  creating,  using,  or  sharing 
information.   The  fiscal  year  1995  funding  level  would  continue 
addressing  critical  information  systems  needs  of  the  Commission 
at  the  maximum  level  management  believes  the  Commission  can 
afford. 

Approximately  $573,000  is  required  to  maintain  ongoing 
contractor  support  for  a  wide  variety  of  essential  information- 
related  activities.   These  include  assistance  in  developing  new 
systems  to  replace  portions  of  very  important,  but  seriously- 
outmoded  and  obsolete  central  applications  systems.   Examples 
include  the  Management  Information  System  (MIS) ,  Office  of  the 
Secretary  Controlling  and  Reporting  system  (OSCAR) ,  and 
Information  Retrieval  and  Indexing  System  (IRIS),  which  are  over 
ten  years  old,  run  on  obsolete  and  expensive-to-maintain  systems, 
and  lack  capabilities  and  features  expected  in  today's 
environment.   the  funds  will  also  permit  continued  contractor 
support  for  training  and  support  of  Commission  staff  in  using  its 
information  systems  and  records  management  program. 

The  program  will  utilize  $499,000  of  fiscal  year  1995 
funding  to  continue  modernization  and  upgrading  of  Commission 
hardware  and  software,  replace  obsolete  systems  and  acquire, 
develop  and/or  install  and  implement  new  systems  needed  to 
support  Commission  organizations  and  staff.   This  level  of  effort 
will  allow  modest  progress  in  three  areas:  office,  central,  and 
communications  services.   In  the  area  of  office  sejrvices, 
approximately  $200,000  will  be  used  to  purchase  new  personal 
computers,  continuing  replacement  of  obsolete  computers,  and  to 
upgrade  the  hardware  and  software  of  others  to  enable  them  to  run 
current  systems. 

About  $150,000  in  communications  services  will  allow  the 
Commission  to  make  small  improvements  in  networking  of  various 
Commission  information  systems  and  the  installation  of  upgraded 
telephone  and  voice  messaging  systems  in  two  of  its  ten  Regional 

78 


400 


offices.   The  Regional  Office  systems  will  be  networked  together 
with  each  other  and  headquarters  in  Washington  D.C.   This  would 
make  some  progress  in  creating  a  Commission-wide  voice  messaging 
system  that  would  improve  sharing  and  distribution  of  information 
within  the  Commission,  and  support  public  access,  as  appropriate. 

The  remaining  $149,000  will  support  central  services  in  the 
continued  upgrades  to  open-systems,  primarily  Unix-based  central 
processors  to  replace  the  obsolete  proprietary  Prime  systems  now 
in  use.   The  upgrades  include  additional  processing  and  storage 
capacity,  required  to  support  the  increasing  number  of  users, 
automation  of  offices,  and  addition  of  new  packages. 

Fiscal  Year  1994  Program  Activities 

Although  current  funding  levels  remain  extremely  tight,  the 
funds  carried  over  from  fiscal  year  1993  HSR  filing  fees  offers 
the  opportunity  for  some  catch-up  in  replacing  seriously  obsolete 
ADP  equipment  and  systems.   Other  efforts  will  focus  on 
implementing  improvements  in  the  Commission's  ability  to  manage 
the  large  volume  of  written  work  products  ordinarily  generated  by 
legal  case  work  of  attorneys  as  well  as  other  Commission  staff, 
including  development  of  procedures  and  systems  to  maintain 
collections  of  appropriate  documents  and  provide  access  to  them 
through  on-line,  full  text  computer  searches.   In  fiscal  year 
1994  P&I  will  also  work  to  improve  the  quantity,  quality  and 
scope  of  direct  support  provided  to  Commission  attorneys  and 
economists  use  of  existing  information  resources  and  systems  to 
perform  their  work. 


79 


401 


office  of  Legislative  and  Public  Affairs 

($  in  thousands) 


1994 
Appropriated 
Wkyrs  Amount 


9 


$602.6 


1995 
Request 


Wkyrs   Amount 


8 


$596.5 


Difference 
1994/1995 
Wkyrs   Amount 

-1     -$6.1 


Percent 
Difference 
Wkyrs   Amount 


-11.1% 


-1.0% 


Introduction 

The  Office  of  Legislative  and  Public  Affairs  serves  as  a 
liaison  between  the  Commission  and  the  Congress  and  public.   It 
advises  the  Commission  on  Congressional  policies,  procedures, 
interests  and  pending  legislative  initiatives.   It  serves  as  the 
central  source  of  information  for  individual  members  of  Congress, 
Committees  of  Congress,  and  the  Congressional  staff  who  have 
inquiries  regarding  proposed  legislation,  Commission  activities, 
and  individual  constituent  requests. 

In  the  area  of  public  affairs  it  is  responsible  for 
informing  the  news  media,  business  and  professional  interests, 
and  the  public  at  large  about  the  activities  of  the  Commission. 
An  additional  function  is  to  respond  to  media  inquiries  about 
Commission  actions  and  policy. 

Fiscal  Year  1995  Budget  Recmest 

The  program  reflects  a  reduction  of  one  FTE  in  compliance 
with  the  Federal  Personnel  Reduction  Initiative. 
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Office  of  Inspector  General 

($  in  thousands) 

1994               1995           Difference  Percent 

Appropriated      Request         1994/1995  Difference 

Wkyrs   Amount     Wkyrs    Amount    Wkyrs   Amount  Wkyrs   Amount 

4     $432.8        4      $449.8       0     +$17.0  0%     +3.9% 


Introduction 

The  Office  of  Inspector  General  (OIG)  was  established  in 
fiscal  year  1989  in  accordance  with  the  IG  Act  of  1978,  as 
amended,  for  the  purpose  of  preventing  and  detecting  fraud,  waste 
and  abuse  in  Commission  programs  and  operations.   The  OIG  meets 
its  mission  responsibilities  by  conducting  independent  audits  and 
investigations.   Additionally,  the  Inspector  General  is  charged 
with  keeping  both  the  Chairman  of  the  Commission  and  Congress 
fully  and  currently  informed  about  problems  and  deficiencies 
relating  to  the  administration  of  Commission  programs. 

Fiscal  Year  1995  Budget  Request 

Program  efforts  will  remain  the  same  for  fiscal  years  1994 
and  1995. 
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FISCAL   YEAR   199  5    PROPOSED   APPROPRIATION   LANGUAGE 
SALARIES   AND   EXPENSES 

For  necessary  expenses  of   the  Federal  Trade  Commission, 
including  uniforms  or  allowances   therefor,    as  authorized  by  5 
U.S.C.    5901-5902;    services   as   authorized  by  5   U.S.C.    3109;    hire 
of  passenger  motor  vehicles;    and  not   to  exceed  $2,000   for 
official    reception  and   representation  expenses;     [$88,740,000:] 
$96,122,000:  Provided,   That   notwithstanding  any  other  provision  of 
law,    not   to  exceed    [$20,820,000]    $33,460,000  of  offsetting 
collections  derived  from  fees   collected  for  premerger 
notification  filings  under  the  Hart-Scott-Rodino  Antitrust 
Improvements  Act   of   1976    (15   U.S.C.    18(a))    shall   be   retained  and 
used   for  necessary  expenses   in  this   appropriation,    and  shall 
remain  available  until   expended:    Provided Junher,   That   the  sum  herein 
appropriated  shall  be  reduced  as   such  offsetting  collections  are 
received  during  fiscal  year    [1994,]    1995,   so  as   to  result   in  a 
final    fiscal   year    [1994]    1995  appropriation  estimated  at   not  more 
than    [$67,920,000:]    $62,662,000:  Provided Jurther,  That  any  fees   received 
in  excess  of    [$20,820,000]    $33,460,000  in  fiscal  year    [1994]    1995 
shall   remain  available  until  expended,    but   shall  not  be  available 
for  obligation  until   fiscal  year    [1994:]    1995:  Provided fitrther.  That 
section  605  of  Public  Law  101-162,  as  amended,  is  further  amended  by  striking  "$25,000" 
and  inserting  in  lieu  thereof  "$40,000":  Provided  further.     That  none  of   the  funds 
made  available  to  the  Federal  Trade  Commission  shall  be  availedale 
for  obligation   for  expenses   authorized  by  section   151   of   the 
Federal   Deposit   Insurance   Corporation   Improvement  Act   of   1991 
(Public   Law   102-242,    105   Stat.    2282-2285)  [:    Provided  fitrther,  "niat   the 
funds  appropriated  in  this  paragraph  are  subject  to  the 
limitations  and  provisions  of   sections   10(a)    and  10(c) 
(notwithstanding   section   10(e)),    11(b),    18,    and  20   of   the   Federal 
Trade   Commission   Improvements  Act   of    1980    (Public   Law  96-252;    94 
Stat.    374),    except   that   this  proviso  shall   cease  to  be  effective 
upon  enactment  of  an  Act  authorizing  appropriations   for  the 
Federal  Trade  Commission  for  fiscal  year  1994].      (Departmerus  of 
Commerce,  Justice,  State,  the  Judiciary,  and  Related  Agencies  Appropriations  Act,  1994.) 

NOTE:     Material  in  brackets  is  proposed  for  deletion  in  fiscal 
year  1995. 
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PROGRAM  AND  FINANCING 
(dollars  In  thousands) 


Identification  Code: 

29-100-0-1-376 

1993 
actual 

1994 
estimate 

1995 
estimate 

Program  by  Activities: 

Direct  Program: 
00  01   Maintainina  Comoetition 

23,992 
45.445 

69,437 

18,189 

87,626 

213 
87,839 

21.693 

46,227 

67,920 
26.412 

94.332 
94,332 

12,679 
49,983 

62,662 
33,660 

96.322 
96,322 

00.02  Consumer  Protection 

00  91     Total  direct  oroaram 

01 .01  Reimbursable  Program 

10  00     Total  oblioations 

Financing: 

25.00  Unobliaated  balance  exoirina 

39.00     Budget  authority  (gross) 

Budget  Authority: 

Current: 
40.00    ADDroDriation  (total) 

69,650 
21 .789 
320 
-3,920 
18.189 

67,920 

22,492 

3.920 

26.412 

62,662 
33.660 

33.660 

Permanent: 
68  00  Soendina  authoritv  from  offsettina 

collections 
68.26  Soendina  authoritv  from  offsettina 

collections  (unavailable  balances) 
68  45  Portion  not  available  for  obliaation 

(limitations  on  obligations) 
68.90    Soendino  authoritv  from  offsettina 

collections  (total) 

Relation  of  Obligations  to  Outlays: 

71  00  Total  oblioations  

87.626 

4.512 

-5,749 

-246 

86.143 

94.332 

5,749 

-7,547 

92,534 

96,322 

7.547 

-7,706 

96,163 

72.40  Obligated  balance,  start  of  year 

74.40  Obligated  balance,  end  of  year 

77.00  Adjustments  in  expired  accounts 

87.00     Outlays  (gross) 

Adjustments  to  Gross  Budget  Authority  and  Outlays: 

Offsetting  Collections  from: 
88.00  Federal  funds 

-969 
-20.820 

-21,789 

66,050 
64,354 

-1 ,672 
-20,820 

-22.492 

71 ,840 
70,042 

-200 
-33.460 

-33,660 

62,662 
62,503 

88.40  Non-federal  sources 

88.90    Total,  offsetting  collections 

89.00  Budget  authority  (net) 

90.00  Outlavs(net) 
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OBJECT  CLASSIFICATION 
(dollars  in  thousands) 


Program  Obligations:  1/ 

11.1   Full-time  permanent 

1 1 .3  Other  than  full-time  permanent 

1 1 .5  Other  personnel  compensation 

1 1 .8  Special  personnel  services  payments 

1 1 .9  Total  Personnel  Compensation 
12.1   Civilian  personnel  benefits 

13.0  Benefits  for  former  personnel 

21 .0  Travel  and  transportation  of  persons 

22.0  Transportation  of  things 

23.1  Rental  payments  to  GSA 

23.3  Communications,  utilities  &  misc.  charges 

24.0  Printing  and  reproduction 

23.1  Consulting  services 

25.2  Other  services 

25.3  Purchases  of  goods  &  services  from  Govt,  accts. 

25.4  Operation  of  GOCOs 
26.0  Supplies  and  materials 
31.0  Equipment 

42.0  Insurance  claims  and  indemnities 

Subtotal  Direct  Obligations 
99.0  Reimbursable  Obligations 
99.9     Total  Obligations 


1/  Based  on  a  program  level  including  appropriated  and  HSR  fee  income  funding 
to  represent  the  full  FTC  program  requirements. 


FY  1993 

FY  1994 

FY  1995 

Actual 

Estimate 

Estimate 

50.966 

55,338 

57,938 

1,951 

550 

568 

950 

1.875 

1,007 

4 

0 

0 

53,871 

57,763 

59,513 

10,272 

1 1 ,426 

12,792 

33 

31 

32 

849 

985 

995 

123 

166 

166 

1 1 ,404 

1 1 ,725 

12,207 

1,663 

1.782 

1.779 

401 

364 

362 

636 

740 

667 

1.922 

2,237 

2.610 

1,135 

1.321 

1.191 

1,197 

1.393 

1.255 

1,120 

1,493 

1.322 

2,028 

1.194 

1,231 

3 

40 

0 

86,657 

92,660 

96.122 

969 

1,672 

200 

87,626 

94,332 

96,322 
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PERSONNEL  SUMMARY 


Identification  code  29-0100-0-1-376 

1993  actual 

1994  est. 

1995  est. 

Direct: 

Total  compensable  workyears: 

1001        Full-time  equivalent  employment 

938 

939 

924 

1005        Full-time  equivalent  of  overtime  and 

holiday  hours 

3 

3 

3 

Reimbursable: 

2001     Total  compensable  workyears:  Full-time 

equivalent  employment 

15 

15 

15 
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Mr.  MOLLOHAN.  Testifying  on  behalf  of  the  Federal  Trade  Com- 
mission this  morning  is  the  Chairman,  Hon.  Janet  Steiger.  We  cer- 
tainly welcome  you  this  morning  again  and  appreciate  your  testi- 
mony. 

INTRODUCTION  OF  WITNESSES 

If  you  will  proceed  by  first  introducing  the  other  witnesses  at  the 
table. 

Ms.  Steiger.  Accompanying  me  today  is  Robert  Walton  who  is 
the  Executive  Director  of  the  agency  and  our  chief  budget  author- 
ity; he  will  answer  ever3rthing  I  can't,  sir. 

Mr.  MOLLOHAN.  Thank  you. 

Opening  Statement 

Ms.  Steiger.  You  have  the  authorized  testimony  of  the  Commis- 
sion which  we  ask  be  submitted  for  the  record.  I  have  some  brief 
remarks  and,  as  always,  my  oral  remarks  reflect  my  views  and  not 
necessarily  those  of  the  Commission. 

Our  message  here  today.  Congressman,  is  that  the  Commission 
simply  has  to  maintain  more  than  a  minimal  presence  in  consumer 
and  competition  issues.  Fraud  and  competition  issues  and  anti- 
competitive business  practices  remain  a  significant  threat  to  Amer- 
ica's consumers. 

During  the  1980's,  the  Federal  Trade  Commission  was  cut  in  half 
and  many  believed  was  seriously  compromised  in  its  ability  to  do 
its  mission.  Beginning  in  fiscal  year  1990,  with  the  active  support 
of  this  Subcommittee,  we  had  a  modest  amount  of  growth  in  sup- 
port of  our  enforcement  mission  primarily  funded  by  Hart-Scott- 
Rodino  filing  fees  for  our  work  in  reviewing  proposed  mergers  and 
acquisitions. 

As  we  meet  here  today,  we  have  lost  nearly  all  of  those  staff 
gains,  and  in  fiscal  year  1995,  we  are  looking  at  a  drop  in  the  full- 
time  equivalent  workyear  ceiling  from  978  in  fiscal  year  1993  to 
939.  These  levels  compare  with  our  lowest  staffing  levels  of  fiscal 
year  1989  when  we  were  at  923  FTE.  Even  as  our  staff  drops,  our 
workload  increases,  both  in  level  and  in  complexity,  and  the  Con- 
gress continues  to  ask  us  to  do  more. 

We  are  responsible  for  enforcing  part  or  all  of  some  33  statutes, 
in  addition  to  our  core  statute,  the  FTC  Act.  These  statutes  cover 
business  practices  through  the  range  of  our  economy,  and  right 
now,  it  is  taking  slightly  more  than  one-third  of  our  resources  to 
maintain  what  I  consider  to  be  a  barely  adequate  presence  in  just 
three  of  those  areas:  telemarketing  fraud,  health  care,  and  merger 
enforcement.  These  areas  are  critical  to  the  well-being  of  the  econ- 
omy, but  represent  only  a  tiny  slice  of  what  we  do. 

For  that  reason,  I  implore  you  to  fully  fund  the  President's  fiscal 
year  1995  budget  request  for  this  agency. 

I  would  also  ask  for  your  continuing  support  of  language  regard- 
ing the  FDICIA  Act,  which  would  put  obligations  on  this  Commis- 
sion that  the  Subcommittee  has  recognized  we  do  not  have  the  re- 
sources, expertise,  or  experience  to  fulfill.  We  support  the  language 
in  the  President's  budget,  and  we  ask  again  for  your  support  in  al- 
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lowing  us  time  to  complete  a  revision  of  the  Act  as  it  relates  to  our 
Commission. 

FinEilly,  again,  thanks  to  this  Subcommittee,  we  continue  to  ac- 
tively pursue  the  installation  of  a  complete,  modern  and  totally  es- 
sential automated  data  processing  environment.  The  funding  that 
you  have  provided — and  we  hope  will  continue  to  provide  for  this 
effort — ^fuels  the  engine  that  drives  this  critical  productivity 
enhancer. 

We  have  made  significant  contributions  in  areas  like  health  care, 
telemarketing  fraud,  and  environmental  advertising.  What  we  have 
done  we  have  only  been  able  to  do  because  of  the  unfailing  support 
of  this  Subcommittee.  We  come  hat  in  hand  to  ask  you  for  that  sup- 
port one  more  time. 

That  concludes  anything  I  have,  sir.  I  will  be  happy  to  answer 
questions. 

Mr.  MOLLOHAN.  Thank  you. 

[The  prepared  statement  of  Janet  Steiger  follows:] 
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PREPARED  STATEMENT 

OP 

JANET  D.  STEZGER 

CHAIRMAN 

FEDERAL  TRADE  COMMISSION 

BEFORE  THE 

SUBCOMMITTEE  ON  COMMERCE,  JUSTICE,  AND  STATE, 

THE  JX7DICIARY,  AND  RELATED  AGENCIES 

COMMITTEE  ON  APPROPRIATIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 

MARCH  24,  1994 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  pleased 
to  appear  before  you  today  on  behalf  of  the  Federal  Trade 
Commission  to  discuss  the  Commission's  fiscal  year  1995  budget 
request  and  to  answer  your  questions. 

Congress  has  charged  the  Commission  with  protecting  the 
American  public  from  "unfair  methods  of  competition"  and  "unfair 
or  deceptive  acts  or  practices"  in  the  marketplace.   With  the 
resources  requested  in  this  budget,  the  Federal  Trade  Commission 
can  continue  to  meet  its  important  responsibilities  described  in 
the  President's  Budget  sxibmission. 

AGENCY  REQUEST 

The  Commission  is  requesting  $96,122,000  and  939  workyears 
for  fiscal  year  1995.   This  funding  level  provides  a  net  increase 
of  $3,462,000  over  fiscal  year  1994  to  fund  salary  and  benefits 
increases,  and  other  inflationary  cost  increases  over  which  the 
agency  has  no  control.   It  also  includes  a  decrease  of  3  percent 
in  non-personnel  administrative  efficiencies,  as  directed  by  the 
President. 

The  fiscal  year  1995  request  contains  a  decrease  of  15 
workyears  from  our  fiscal  year  1994  level  of  954  workyears  in 
accordance  with  Executive  Order  12839,  "Reduction  of  100,000 
Federal  Positions,"  dated  February  10,  1993,  for  a  final  fiscal 
year  1995  level  of  939  workyears.   Through  our  continuing  efforts 
to  implement  automated  data  processing  (ADP)  and  other  agency 
efficiencies,  we  hope  to  maintain  current  levels  of  effort  in  our 
ongoing  Missions.   As  the  justification  materials  describe,  this 
budget  will  support  active  Competition  and  Consumer  Protection 
Missions;  however,  the  current  and  projected  reductions  in 
workyears  will  increasingly  limit  our  presence  in  the  marketplace 
and  our  aJDility  to  respond  to  new  responsibilities  assigned  by 
the  Congress. 

FILING  FEES 

The  fiscal  year  1995  request  includes  an  increase  in  fee- 
based  spending  authority  from  $20,820,000  to  $33,460,000.   This 
reflects  the  proposed  increase  in  the  Hart-Scott-Rodino  (HSR) 
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filing  fee  from  $25,000  to  $40,000',  and  a  higher  projected  level 
of  filings.   Data  for  fiscal  year  1993  and  the  first  quarter  of 
fiscal  year  1994  appear  to  indicate  that  the  total  niamber  of 
filings  would  support  this  higher  level  of  fee  reliance. 

FEDERAL  DEPOSIT  INSURANCE  CORPORATION 
IMPROVEMENT  ACT  (FDICIA)  OP  1991 

The  Administration's  proposed  appropriation  language,  which 
we  support,  continues  the  prohibition  on  spending  authorized 
funds  to  implement  certain  provisions  of  the  FDICIA.   The 
Commission  continues  to  believe  that  its  responsibilities  under 
the  FDICIA  would  be  more  appropriately  assigned  to  federal 
regulatory  agencies  with  jurisdiction  over  financial 
institutions,  and  that  the  Commission  does  not  have  the  resources 
or  expertise  required  to  carry  out  these  duties.   Although  the 
Commission  has  sought  to  address  these  concerns  with  the  relevant 
Congressional  committees  and  other  involved  federal  agencies,  no 
resolution  has  been  reached.   The  Commission,  therefore,  believes 
that  a  continued  ban  on  the  FTC's  spending  of  authorized  funds  to 
implement  §  151  of  FDICIA  is  appropriate,  and,  in  light  of  the 
workyear  reductions  already  mentioned,  essential  to  the  effective 
administration  of  the  Commission's  core  enforcement 
responsibilities . 

PROGRAMS 

As  in  prior  years,  resources  for  fiscal  year  1995  will  be 
directed  against  business  practices  that  harm  competition  and 
injure  consumers.   In  fiscal  year  1995,  a  case-by- case 
enforcement  approach  coupled  with  advisory  efforts  will  continue 
to  be  the  Commission's  primary  methods  of  enforcing  the  law. 
This  enforcement  approach  envisions  combined  efforts  of  the 
headquarters  and  regional  office  staff.   In  addition,  the 
Commission  will  continue  to  work  directly  with  the  business 
community  to  achieve  voluntary  compliance  through  education  and 
articulation  of  policy. 

The  Commission's  budget  request  is  divided  almost  equally 
between  the  agency's  two  Missions.   In  fiscal  year  1995,  the 
Maintaining  Competition  Mission  is  requesting  $46.1  million  and 
451  workyears  and  the  Consumer  Protection  Mission  is  requesting 
$50.0  million  and  488  workyears. 

Maintaining  Competition  Mission;   For  fiscal  year  1995,  under  the 
Maintaining  Competition  Mission  the  Commission  seeks  a  total  of 


'  Commissioner  Owen  is  concerned  about  the  proposal  to  raise 
the  Hart-Scott-Rodino  Act  filing  fee  to  $40,000,  in  the  absence 
of  any  study  evaluating  the  impact  that  such  an  increase  might 
have  on  legitimate  business  activities. 
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451  workyears  and  $46,139,000,  for  an  increase  of  $1,744,000  and 
a  decrease  of  seven  workyears.   The  total  workyear  level  for  the 
Maintaining  Competition  Mission  is  being  reduced  to  comply  with 
the  Federal  Personnel  Reduction  Initiative. 

With  these  resources.  Maintaining  Competition  efforts  will 
include  challenging  those  anticompetitive  mergers  that  could  lead 
to  higher  prices,  restricted  output,  diminished  innovation,  or 
other  harm  to  consumers.   The  Commission's  merger  prograun 
protects  both  American  consumers  and  producers  who  face 
increasing  global  competition.   American  producers,  who  purchase 
inputs  for  their  products  from  parties  involved  in  mergers  and 
acquisitions,  are  adversely  affected  by  anticompetitive  mergers 
of  suppliers  that  decrease  buyers'  choices  and  increase  prices. 
Many  of  the  mergers  challenged  by  the  Commission  have  involved 
American  producers  as  the  injured  buyers.   The  Commission's 
success  in  blocking  anticompetitive  mergers  protects  producers 
from  cost  increases  and  maintains  their  competitiveness  in  global 
markets.   In  this  way,  American  consumers  benefit  both  directly 
and  indirectly  from  antitrust  enforcement.   It  should  be  noted 
that  in  our  enforcement  of  the  premerger  filing  requirements 
under  the  Hart-Scott-Rodino  Act,  in  fiscal  year  1993  we  collected 
$20.8  million  in  filing  fees^  and  $2  million  in  civil  penalties. 
During  the  first  quarter  of  fiscal  year  1994,  we  have  collected 
$415,000  in  civil  penalties  for  violations  under  the  Act.   We 
expect  to  continue  vigorously  enforcing  this  statute  in  fiscal 
year  1995. 

We  will  continue  to  investigate  alleged  restrictions  on 
competition  in  the  delivery  of  health  care  services  and  other 
licensed  occupations.   The  Commission's  health  care  prograim  has 
been  instrvimental  in  eliminating  anticompetitive  restraints  that 
impeded  the  development  of  managed  care  and  efforts  to  contain 
health  care  costs.   The  Commission  has  taken  action  against 
illegal  boycotts  and  other  conspiratorial  conduct  by  which 
providers  have  attempted  to  prevent  the  establishment  and  growth 
of  HMOs  and  other  forms  of  managed  care.   Outside  the  managed 
care  area,  the  Commission  has  taken  action  against 
anticompetitive  price  increases  in  health  care  markets  by 
forbidding  conspiracies  to  fix  prices,  conspiracies  to  boycott 
alternative  providers,  and,  the  unlawful  suppression  of  truthful 
information  about  health  care  services  and  prices. 

Consumer  Protection  Mission:    For  fiscal  year  1995,  under  the 
Consumer  Protection  Mission,  the  Commission  seeks  a  total  of  488 
workyears  and  $49,983,000,  for  an  increase  of  $1,718,000  and  a 
decrease  of  eight  workyears.   The  decrease  of  eight  workyears  in 


^  The  FTC  received  $41.6  million  in  filing  fees,  but 
remitted  one -half  to  the  Antitrust  Division  of  the  Department  of 
Justice. 
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the  Consumer  Protection  Mission  reflects  a  reduction  of  two  in 
the  Bureau  of  Consumer  Protection,  two  in  economic  support,  one 
in  the  regional  offices,  and  three  in  program  support  funding 
levels  to  comply  with  the  Federal  Personnel  Reduction  Initiative. 

The  Consumer  Protection  Mission  is  made  up  of  five  programs: 
Advertising  Practices,  Service  Industry  Practices,  Marketing 
Practices,  Credit  Practices,  and  Enforcement.   Priorities  in  the 
Mission  include  health  claims  in  food  advertising,  including  an 
ongoing  effort  to  harmonize  FTC  enforcement  policy  with  the 
recently  enacted  Food  and  Drug  Administration  regulations 
implementing  the  National  Labelling  Education  Act  of  1990; 
environmental  advertising  and  labelling,  including  commencing 
review  of  the  Commission's  1992  Environmental  Guidelines;  general 
advertising  issues;  health  care  fraud;  mortgage  lending 
discrimination;  telemarketing,  business  opportunity,  franchise, 
and  investment  fraud;  enforcement  of  Commission  orders;  and 
enforcement  of  the  credit  statutes  and  a  wide  variety  of  trade 
regulation  rules  including  the  recently  expanded  Mail  and 
Telephone  Order  rule.   The  Mission  also  is  committed  to  educating 
consumers  and  businesses  about  their  rights  and  responsibilities 
under  FTC  regulations. 

In  fiscal  year  1993,  Commission  action  under  the  Consumer 
Protection  Mission  resulted  in  orders  to  pay  a  total  of  more  than 
$19  million  in  redress  and  civil  penalties.   Of  this  total, 
approximately  $15.5  million  in  consumer  redress  was  ordered  by 
federal  district  courts  in  25  judgments.   Consumer  redress  of 
$550,000  was  agreed  to  by  respondents  entering  into 
administrative  consent  agreements  with  the  Commission.   Civil 
penalties  of  over  $1.3  million  were  obtained  as  a  result  of  28 
federal  court  judgements.   Finally,  approximately  $1.9  million  in 
penalties  or  disgorgement  was  paid  to  the  U.S.  Treasury  as  a 
result  of  other  Commission  actions. 

The  Commission  approved  64  consiomer  protection  consent 
agreements,  45  in  final  form  and  19  for  public  comment,  and 
issued  five  administrative  complaints.   The  Commission  also 
authorized  staff  to  prosecute  actions  in  federal  district  court 
that  resulted  in  issuance  of  16  permanent  injunctions  and  one 
civil  contempt  order.   Twenty -two  complaints  seeking  injunctive 
relief  and  civil  penalties  or  consumer  redress,  filed  in  federal 
district  courts  during  fiscal  year  1993,  remained  pending  at  the 
end  of  the  fiscal  year. 

For  fiscal  year  1995,  the  resources  requested  for  the 
Consiomer  Protection  Mission  will  be  used  to  implement  Mission- 
wide  strategic  plans.   These  include:   (1)  targeting  high  impact 
fraud  cases,  including  support  of  criminal  prosecution  by  other 
enforcers;  (2)  concentrating  on  industry-wide  problems  in  non- 
fraud  areas,  including  food  and  nutrition  advertising,  "900- 
number"  rule  enforcement,  and  enforcement  of  consumer  credit 
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statutes;  (3)  strengthening  our  already  effective  relationship 
with  state  and  local  law  enforcement  agencies;  (4)  increasing  our 
emphasis  on  ensuring  compliance  with  court  injunctions  issued 
under  §  13(b)  of  the  FTC  Act,  15  U.S.C.  §  53(b),  and  orders 
compelling  compliance  with  Commission  rules;  and  [5}    expanding 
our  consumer  education  efforts  to  address  new  areas  and  reach 
more  consumers . 

TECHNICAL  ASSISTANCE  AGREEMENT 

Under  our  reimbursable  agreement  with  the  Agency  for 
International  Development  (AID) ,  the  Commission  is  continuing  to 
provide  technical  assistance  to  Central  and  Eastern  European 
governments  in  restructuring  their  economies.   The  assistance, 
which  is  funded  by  AID,  enables  the  Commission  to  provide  advice 
on  the  policies,  laws,  and  regulations  relating  to  the 
development  of  a  competitive  market  environment,  and  on  "how-to" 
aspects  of  case  development  and  presentation.   AID  and  the 
Commission  are  working  to  extend  the  agreement  to  provide 
assistance  into  fiscal  year  1995.   In  fiscal  year  1993,  the 
Commission  completed  an  AID  funded  short-term  project  with 
Venezuela  and  entered  into  an  agreement  with  Jamaica  through  June 
1994.   Discussions  are  continuing  with  AID  to  assist  several  of 
the  republics  of  the  former  Soviet  Union  that  are  not  covered  in 
the  current  agreement. 

MANAGEMENT  INITIATIVE 

The  Commission's  major  management  initiative  in  fiscal  years 
1994  and  1995  will  be  to  continue  to  improve  productivity,  with 
an  emphasis  on  increasing  the  effectiveness  with  which  the 
Commission  uses  information  systems  to  perform  its  mission. 
There  are  three  basic  elements  to  our  strategy  for  improving 
productivity  through  better  and  broader  use  of  information 
resources  and  related  technology.   First,  installation  and 
maintenance  of  the  infrastructure  of  modern  information  systems 
and  other  resources  is  necessary  for  the  Commission's  attorneys 
and  economists  to  do  their  work.   The  Planning  and  Information 
(P&I)  program  will  seek  the  most  cost-effective  solutions 
possible,  relying  on  market  competition,  off-the-shelf  solutions, 
and  resource  sharing  with  other  Federal  agencies  and  other 
organizations.   Second,  P&I  will  focus  on  the  training  and 
support  of  Commission  staff  on  all  information  systems  for  the 
maximum  utilization  by  the  direct  programs.   Finally,  P&I  will 
work  with  Commission  program  managers  and  staff  to  focus 
resources  on  the  Commission's  most  important  law  enforcement  and 
consumer/business  education  goals. 

Fiscal  year  1994  spending  authority  adequately  supports 
ongoing,  minimum- level  efforts  to  address  the  aging 
infrastructure  of  existing  systems  while  also  improving 
communication  tools,  direct  on-line  support  for  Commission  staff. 
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and  the  overall  application  environment.  Also,  the  Commission 
has  begun  replacing*  the  aging  information  system  infrastructure 
and  otherwise  supporting  high  priority  Commission  information 
system  needs. 

Our  fiscal  year  1995  funding  level  will  continue  to  address 
a  broad  range  of  critical.  Commissi on -wide  information  system 
needs.   This  level  will  enable  the  Commission  to  proceed  with 
replacement  of  some  of  the  seriously  obsolete  ADP  equipment  and 
systems;  to  improve  the  Commission's  ability  to  manage  the  large 
volume  of  written  work  products  generated  by  staff  (including 
development  of  procedures  and  systems  to  maintain  collections  of 
appropriate  documents  and  provide  staff  and  public  access  to 
those  documents  through  on-line,  full  text  computer  searches) ; 
and  to  improve  the  quantity,  quality  and  scope  of  direct  support 
provided  to  Commission  attorneys  and  economists  in  use  of 
existing  information  resources  and  systems  to  perform  their  work. 

AUTHORIZATION 

As  you  know,  the  Commission  has  operated  since  fiscal  year 
1983  without  authorization  legislation.   The  appropriation 
language  for  the  Commission  contains  several  provisions  of  the 
expired  authorization  bill.   We  request  each  year,  including  this 
year,  that  these  provisions  be  deleted. 

The  Commission  recognizes  the  support  that  this  Subcommittee 
has  given  us  in  our  efforts  to  secure  authorization.   The 
Commission  continues  to  be  committed  to  this  effort. 


Mr.  Chairman  and  members  of  the  Subcommittee,  I  believe  that 
our  fiscal  year  1995  budget  submission  makes  it  clear  that  the 
Commission  is  determined  to  carry  out  effectively  and  efficiently 
its  statutory  mandates  using  a  minimum  level  of  resources. 
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SAVINGS  FROM  ADMINISTRATIVE  EFFICIENCIES 

Mr.  MOLLOHAN.  You  are  requesting  $96,122,000,  and  939 
workyears.  That  is  a  funding  level,  a  net  increase  of  $3,462,000, 
and  then  you  say  here  in  your  prepared  statement  that  that  in- 
cludes a  decrease  of  3  percent — I  guess  it  is  the  nonpersonnel  ad- 
ministrative efficiencies. 

So  that  is  a  swing  of  $6  million,  right? 

Ms.  Steiger.  It  is  actually  a  reduction  in  the  cumulative  non- 
personnel  administrative  areas  which  we  are  taking  following  the 
directives  of  the  Administration.  We  took  a  3  percent  cut  of 
$243,000  in  fiscal  year  1994,  and  we  are  proposing  a  $244,000,  or 
another  3  percent  cut,  in  administrative,  non-program,  cuts  in  fis- 
cal year  1995. 

I  would  note  that  the  long-term  proposal  would  ask  for  a  total 
of  $1.3  million  or  14  percent  in  these  nonprogram  administrative 
cuts.  I  can't  tell  you  where  we  will  take  them,  they  are  massive  for 
an  agency  of  our  size,  but  that  is  the  total  number. 

Mr.  MoLLOHAN.  That  was  my  next  question.  What  are  these 
nonpersonnel  administrative  efficiencies? 

Ms.  Steiger.  Areas  such  as  non-enforcement  travel.  By  that,  I 
mean  we  are  not  cutting  program  travel.  We  are  looking  at  and 
have  looked  at  such  things  as  Express  Mail,  and  the  cost  of  admin- 
istrative efforts,  such  as  simply  moving  material  from  one  location 
to  another. 

We  have  looked  at  every  kind  of  change  we  can  make  in  utilities, 
in  contracts,  other  than  program-related  and  stenographic  services, 
which  we  cannot  skimp  on.  As  you  know,  we  are  a  public  agency 
that  must  keep  those  records.  Adding  up  all  these  efficiencies,  we 
reduced  our  budget  by  $243,000  last  year  and  that  is  how  we  are 
going  to  get  an  additional  $244,000  this  year. 

I  don't  know  what  we  will  do  to  accomplish  the  planned,  long- 
term  $1.3  million  savings  for  our  agency. 

Mr.  MOLLOHAN.  Well,  this  says  a  3  percent  decrease  in 
nonpersonnel  administrative  efficiencies.  Three  percent  is  about  $3 
million. 

Ms.  Steiger.  You  are  taking  3  percent  of  the  total.  Congressman. 

Mr.  MoLLOHAN.  Oh,  okay.  Thank  you. 

Ms.  Steiger.  That  made  my  heart  stop. 

THE  FDIC  IMPROVEMENT  ACT 

Mr.  MOLLOHAN.  I  guess  you  are  talking  about  taking  jurisdiction 
away  from  the  FTC  with  regard  to  your  FDICIA  responsibilities. 
How  are  you  coming  with  that? 

Ms.  Steiger.  There  is  no  resolution  at  this  time,  which  is  why 
we  continue  to  ask  for  support  and  why  the  Administration  has  of- 
fered us  support.  You  will  note  that  the  obligations  upon  us  would 
require  some  86  workyears  and  in  excess  of  $9  million  to  fulfill  its 
requirements. 

While  we  are  told  that  there  are  substantial  numbers  of  non- 
insured  depository  institutions  which  have  either  moved  to  becom- 
ing federally  insured  or  are  in  the  process  of  doing  so,  there  are 
thousands,  perhaps  many  thousands,  who  either  cannot  qualify 
under  the  State  rubric  for  viability  as  a  depository  institution  and 
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cannot  qualify  for  federal  depository  insurance.  We  are  not  the 
agency  that  has  the  expertise  to  deal  with  this  problem.  We  con- 
tinue to  be  more  than  willing  to  work  with  the  appropriate  commit- 
tees in  the  House  and  in  the  Senate  to  resolve 

Mr.  MOLLOHAN.  Are  you  doing  that? 

Ms.  Steiger.  We  have  continued  a  dialogue  on  this  matter. 
There  has  been  no  recent  motion,  but  we  are  available  to  assist  in 
any  way  that  we  can. 

Mr.  MoLLOHAN.  What  is  the  status  of  it?  Is  there  a  proposal 
pending  anywhere  in  the  Congress? 

Ms.  Steiger.  To  my  knowledge,  no.  The  law  is  still  on  the  books 
and  it  still  carries  obligations  for  us,  which  we  are  not  able  to  fulfill 
and  are  not  funded  to  fulfill. 

Mr.  MOLLOHAN.  Not  able  from  an  expertise  standpoint? 

Ms.  Steiger.  For  openers. 

Mr.  MOLLOHAN.  Yes,  and  then  from  a  financial  standpoint. 

Ms.  Steiger.  And  there  as  well. 

increase  in  h-s-r  filing  fee 

Mr.  MOLLOHAN.  Your  budget  request  includes  language  increas- 
ing the  Hart-Scott-Rodino  premerger  filing  fees  from  $25,000  to 
$40,000.  What  is  the  justification  for  this  increase? 

Ms.  Steiger.  I  believe  it  is  part  of  the  Administration's  belief 
that  to  the  extent  services  are  warranted  from  the  government, 
when  filing  fees  are  appropriate,  they  should  be  used  to  fund  those 
services.  I  think  you  will  see  this  throughout  the  federal  budget. 
The  workload  and  the  enormous  complexity  of  the  Hart-Scott-Ro- 
dino program,  both  for  the  Department  of  Justice  and  for  us,  is  the 
base  justification  for  that  amount. 

Mr.  MOLLOHAN.  Your  request  also  assumes  that  the  number  of 
filings  is  going  to  increase.  Does  the  trend  support  that  assump- 
tion? 

Ms.  Steiger.  Yes.  The  filings  in  the  past  fiscal  year  were  up 
about  17  percent.  Fee-bearing  filings  in  the  first  quarter  of  this 
year  exceed  that  of  last  year,  and  we  are  as  confident  as  we  can 
be  that  the  trend  will  hold  in  the  number  of  filings. 

Mergers  are  up.  I  caveat  that,  of  course,  by  saying  that  we  have 
never  found  a  formula  for  predicting  merger  activity.  It  seems  to 
be  something  that  has  a  life  of  its  own.  But  every  indication  we 
have  currently  and  from  the  past  two  years'  performance  would  in- 
dicate that  yes,  the  levels  will  remain  in  that  ball-park  area. 

CONCERNS  OVER  INCREASED  FEES 

Mr.  MOLLOHAN.  In  your  prepared  statement,  you  note  here  that 
Commissioner  Owens  is  concerned  about  the  effect  that  the  in- 
crease will  have  on  businesses.  What  exactly  is  her  concern? 

Ms.  Steiger.  I  cannot  address  that  on  behalf  of  my  colleague.  It 
is  fair  to  say  that  the  Commission  has  not  opposed  a  fee  increase. 
In  this  process,  as  this  matter  has  been  discussed,  both  before 
0MB  and  with  our  colleagues  at  the  Department  of  Justice,  we 
have  expressed  various  concerns  about  the  uncertainty  that  an  in- 
crease in  the  filing  fees  would  cause,  uncertainties  that  would  in- 
clude, for  example,  additional  requests  for  exemptions,  for  example, 
from  filing,  or  for  increasing  the  threshold  of  filing  fee  require- 
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ments.  Those  concerns  have  been  expressed,  and  Commissioner 
Owen  focuses,  I  believe,  on  one  general  concern  indicating  that  un- 
certainty exists  when  you  make  this  kind  of  a  determination. 

Mr.  MOLLOHAN.  She  says,  "the  impact  that  such  an  increase 
might  have  on  legitimate  business  activities."  What  does  she  mean 
by  that — that  the  increase  may,  in  and  of  itself,  be  so  burdensome 
that  the  company  couldn't  move  forward? 

Ms.  Steiger.  I  don't  know  exactly  what  the  Commissioner  has  in 
mind. 

Mr.  MOLLOHAN.  Do  you  share  any  of  these  concerns? 

Ms.  Steiger.  We  have  expressed  concerns  in  general  about  the 
impact  of  these  fees  since  we  cannot  know  their  impact.  I  think  it 
is  fair  to  say  that  during  the  deliberative  process,  all  of  the  Com- 
missioners have  expressed  one  concern  or  another. 

Mr.  MOLLOHAN.  What  are  some  examples  of  the  concerns  you 
might  have? 

Ms.  Steiger.  The  two  I  just  mentioned.  I  think  that  if  this  filing 
fee  creates  pressure  for  raising  the  threshold  of  transaction  costs 
and  size  for  filings,  it  could  decrease  filings.  Also,  it  might  cause 
exemption  requests,  and  those  are  two  concerns  which  would  affect 
the  basic  number  used  in  the  calculation. 

Mr.  MOLLOHAN.  Would  that  concern  be  supported  by  any  experi- 
ence you  have  had  in  the  past  where  a  fee  has  been  increased? 

Ms.  Steiger.  I  cannot  say  that  it  would.  We  have  no  way  of  real- 
ly knowing  what  drives  the  number  of  mergers  filed,  but  I  think 
it  is  fair  to  say  that  that  has  not  been  the  case. 

USE  OF  budget  authority  FROM  FEE  INCOME 

Mr.  MOLLOHAN.  Does  the  requested  fee  increase  provide  for  addi- 
tional resources  for  your  antitrust  activities? 

Ms.  Steiger.  It  will  fund  the  program  that  is,  perhaps,  most  crit- 
ical on  the  antitrust  side  in  this  country,  and  without  it,  yes,  we 
would  be  in  serious  deficits  for  workyears  and  for  manpower. 

Mr.  MOLLOHAN.  Did  this  request  emanate  from  0MB  at  all? 

Ms.  Steiger.  OMB  has  put  forward  the  request. 

FTC's  FISCAL  YEAR  1995  REQUEST  TO  OMB 

Mr.  MOLLOHAN.  What  was  your  total  request  to  OMB? 

Ms.  Steiger.  Our  total  request  to  OMB  was  $105,904  million.  I 
should  note  that  this  included  the  $9.4  million  that  I  mentioned  for 
FDICLA.  obligations,  which  we  are  hoping  will  be  backed  out,  and 
therefore  discounting  the  FDICLA.  obligations,  we  have  arrived  here 
today  with  roughly  26  fewer  full-time  equivalent  workyears  than 
our  request  to  OMB. 

Mr.  MOLLOHAN.  In  what  area  did  those  decreases  occur? 

Ms.  Steiger.  We  will  take  five  from  the  Bureau  of  Competition, 
five  from  the  Bureau  of  Consumer  Protection,  and  five  from  sup- 
port organizations  throughout  the  agency. 

decrease  to  regional  office  STAFF 

Mr.  MOLLOHAN.  Any  regional  cuts? 

Ms.  Steiger.  We  have  taken  a  cut  of  two  workyears  in  the  re- 
gions. I  should  note  that  our  regions  will  be  staffed  at  170  for  10 
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regional  offices.  They  are  already  below  critical  mass,  if  you  will. 
They  average  only  16  to  17  people  a  region,  and  we  took  no  deeper 
cut  in  that  work  force  than  the  2  FTE  that  I  have  mentioned. 

Mr.  MOLLOHAN.  Where  are  the  regional  cuts  taking  place?  Have 
you  identified  specifically  where  they  might  take  place? 

Mr.  Walton.  No.  We  have  £in  average  of  about  17  per  region, 
and  we  are  not  directing  it  at  one  region  or  another. 

Ms.  Steiger.  We  will  just  find  two,  hopefully  through  attrition. 

ABSORBING  FTE  DECREASES  THROUGH  ATTRITION 

Mr.  MOLLOHAN.  That  is  what  I  was  going  to  ask.  Do  you  antici- 
pate that  you  will  be  able  to  do  it  through  attrition? 

Ms.  Steiger.  Our  attrition  level  has  declined  by  73  percent  since 
1989.  It  is  currently  running  at  about  4  percent  a  year,  agency- 
wide.  We  are  hopeful,  however,  that  it  will  pick  up.  Certainly  we 
must  depend  upon  attrition  to  take  some  of  these  deep  cuts. 

health  care  efforts 

Mr.  MOLLOHAN.  If  you  would,  please  describe  your  ongoing  ef- 
forts in  the  area  of  health  care  in  both  maintaining  competition 
and  consumer  protection  programs. 

It  doesn't  sound  like  you  have  additional  resources,  so  that  might 
be  the  wrong  word.  But  are  you  diverting  resources  to  this  area  in 
fiscal  year  1994? 

Ms.  Steiger.  Well,  first  of  all,  I  thank  you  for  the  question.  We 
are  devoting  about  55  workyears  on  the  competition  side;  17  per- 
cent of  our  budget  to  health  care  matters,  and  41  percent  on  the 
consumer  protection  side,  11  percent  of  our  FTE. 

HOSPITAL  mergers 

Ms.  Steiger.  Clearly,  you  know  that  hospital  mergers  are  up. 
Most  of  them  are  very  pro-competitive  and  we  challenge  a  few,  but 
we  review  them  and  we  review  them  closely,  because  of  the  poten- 
tial impact  on  cost  and  service  for  the  consumers. 

We  continue  to  pursue  boycotts  when  agencies  and  groups  at- 
tempting to  boycott  cost  containment  efforts  by  third-party  payers. 

Mr.  MOLLOHAN.  I  am  sorry,  with  regard  to  hospital  mergers,  do 
you  automatically  review  every  hospital  merger? 

Ms.  Steiger.  No.  We  have  told  you  about  the  size  requirements 
of  the  filing  fee.  Many  mergers  will  not  reach  that,  although  the 
fact  that  they  are  not  filed  under  Hart-Scott-Rodino  does  not  pre- 
clude us  from  examining  them. 

Mr.  MOLLOHAN.  Like  the  plaintiff  would  initiate  an  examination, 
for  example? 

Ms.  Steiger.  Yes.  We  are  very  proud  of  our  work  with  the  De- 
partment of  Justice  where  we  recently  put  forward  for  the  industry 
of  health  care  six  safety  zones.  One  of  those  safety  zones  is  to  at- 
tempt to  give  assurances  to  those  in  the  health  care  community, 
who  are  concerned  about  whether  antitrust  was  going  to  impede 
their  motion  forward  into  a  new  era  of  health  care. 

One  of  the  safety  zones  is  specifically  addressed  to  small  hos- 
pitals, and  we  have  said  that  absent  extraordinary  circumstances, 
we  are  unlikely  to  challenge  a  merger  between  hospitals  with  fewer 
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than  100  beds  or  40  patients  as  an  average  daily  census  over  a  3- 
year  period,  if  that  hospital  is  5  years  old.  So  that  gives  you  a  fair 
range  of  the  universe  that,  basically,  will  not  come  before  the  at- 
tention of  the  Commission.  We  share  this  responsibility  with  the 
Antitrust  Division  of  the  Department  of  Justice  and  we  have  a 
clearance  process  as  to  who  will  or  will  not  look  at  a  particular 
transaction. 

HEALTH  CARE  AND  THE  MARKETPLACE 

Ms.  Steiger.  We  continue  to  look  at  a  range  of  issues  in  the 
marketplace  on  our  consumer  protection  that  involve  deceptive  ad- 
vertising of  a  wide  variety  of  medical  services,  from  diet  programs 
to  infertility  treatments,  false  claims  of  efficacy  and  safety  that 
worry  us  the  most,  and  we  continue  to  pursue  cases  in  the  area  of 
food  advertisement,  which  is  very  important  to  the  consumer:  Have 
companies  misrepresented  that  a  product  is  fat-free,  that  a  product 
is  environmentally  friendly,  that  it  will  or  won't  raise  your  serum 
cholesterol  or  some  other  evil  in  your  body?  Again,  those  cases  are 
taking  about  41  workyears.  It  is  the  tip  of  the  iceberg,  but  we  have 
done  amazingly  well  with  our  limited  resources,  and  with  the  help 
of  the  States  with  whom  we  continue  to  work  very  closely. 

level  of  FTC  INVOLVEMENT  IN  HEALTH  CARE 

Mr.  MOLLOHAN.  When  you  say  it  is  the  tip  of  the  iceberg,  does 
that  mean  that  you  are  not  getting  down  to  a  lot  of  activity  that 
you  would  like  to  because  you  are  short  on  resources?  What  would 
you  be  doing  if  you  had  additional  resources? 

Ms.  Steiger.  We  are,  in  fact,  targeting  on  the  most  prevalent 
areas  where  harm  is  most  likely  to  consumers.  When  I  say  that, 
there  is  more  to  the  iceberg.  I  am  saying  that  there  is  a  wider 
range  that  could  be  pursued.  There  are  more  cases  that  we  could 
and  would  bring  with  resources.  But  I  remain  confident  that  we  are 
skilled  and  experienced  enough  to  be  catching  the  major  problems 
in  the  marketplace. 

Mr.  MOLLOHAN.  With  health  care  reform  moving  forward  here 
hopefully,  are  you  looking  at  that  and  evaluating  what  additional 
resources  you  might  or  might  not  need  in  light  of  the  reform  pro- 
posals that  might  be  enacted? 

BUSINESS  advisory  OPINIONS  IN  THE  HEALTH  CARE  AREA 

Ms.  Steiger.  We  know  that  the  demands  on  the  agency,  particu- 
larly in  a  period  of  transition,  are  going  to  be  heavy.  It  is  impos- 
sible to  predict  how  heavy. 

One  of  the  other  aspects  of  the  health  care  safety  zones  that  we 
co-authored  with  the  Department  of  Justice  is  an  agreement  that 
for  requests  for  business  advisory  opinions  that  involve  6  safety 
zones,  we  will  respond  within  90  days;  and  for  issues  in  the  health 
care  industry  outside  of  those  6  zones,  we  will  respond  within  120. 

We  made  that  agreement  knowing  it  was  an  awesome  commit- 
ment, but  we  felt  in  this  changing  climate  it  was  absolutely  incum- 
bent upon  the  agencies  to  be  ready  and  able  to  respond  to  ques- 
tions about  whether  antitrust  impacts  some  of  the  new  forms  and 
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delivery  methods  that  we  are  seeing  and  are  going  to  continue  to 
see. 

ADP  FUNDS  IN  FISCAL  YEARS  1994  AND  1995 

Mr.  MOLLOHAN.  One  of  your  priorities  is  automation  and  improv- 
ing productivity  and  efficiency  in  doing  that.  How  does  your  re- 
quest this  year  compare  with  requests  of  last  year  and  how  are  you 
progressing  with  regard  to  those  efforts? 

Ms.  Steiger.  It  depends;  glass  half  full,  glass  half  empty.  I  am 
thrilled  with  where  we  have  come,  but  we  are  looking  at  1999  now 
for  a  completion  date. 

We  will,  with  our  budget  that  you  are  seeing  here,  spend  about 
the  same  amount  that  we  spent  last  year,  about  $1  million.  We  are 
going  to  continue  to  replace,  and  hopefully  finish  replacing  out- 
dated personal  computers,  and  upgrade  the  LAN  system,  which  is 
a  gold  mine  for  us.  We  will  continue  with  text  and  document  man- 
agement, working  smart  involves  improved  text  management.  We 
will  also  upgrade  our  central  computer  system.  The  bottom  line 
number  is  about  $1  to  $1.5  million  per  year.  This  does  not  include 
as  much  as  I  would  want  for  training,  since  you  are  only  as  smart 
as  your  ability  to  use  your  smart  machine.  Nonetheless,  we  con- 
tinue to,  I  think,  get  the  very  most  out  of  every  dollar. 

ADP  PLAN 

Mr.  MoLLOHAN.  You  have  an  overall  automation  plan? 

Ms.  Steiger.  Oh,  yes. 

Mr.  MOLLOHAN.  Describe  that  for  us.  What  is  the  completion 
date,  if  you  ever  get  completed  with  an  automation  process? 

Ms.  Steiger.  To  get  to  what  I  referred  to  as  the  optimum  state, 
and  that  is  maintenance  which  means  you  have  gotten  rid  of  obso- 
lescence, you  are  at  the  point  where  you  can,  in  an  orderly  fashion, 
simply  replace,  repair  and  service.  Under  this  plan  that  is  going  to 
take  us  until  1999.  But,  thanks  to  the  Subcommittee's  assistance 
for  the  past  four  years,  we  are  not  as  bad  off  as  where  we  were — 
and  I  should  say,  it  is  not  an  exaggeration,  I  testified  here  in  1989, 
we  were  about  to  crash. 

We  have  come  to  the  point  where  every  person  in  the  agency  who 
finds  it  useful,  has  computer  capacity  on  their  desk.  As  a  result, 
we  have  taken  a  cut  in,  for  example,  clerical  support  staff,  it  is  a 
real  cut  of  about  25  percent  over  time.  We  couldn't  have  done  that 
without  our  automated  phone  system  and  without  the  fact  that  just 
about  everybody  in  the  agency  is  computer  literate  and  commu- 
nicating through  the  computers. 

Mr.  MoLLOHAN.  Well,  what  do  you  have  to  do  between  now  and 
1999,  did  you  say? 

Ms.  Steiger.  Basically,  we  have  to  continue  to  upgrade  the  per- 
sonal computers  and  improve  access.  We  still  have  two  regional  of- 
fices to  put  on  the  LAN,  and  we  do  have  program  support,  applica- 
tion systems  needs.  We  are  in  very  reasonable  shape. 

I  am  not  suggesting  that  we  are  in  dire  circumstances;  simply 
that  we  are  behind  where  I  think  we  ought  to  be  in  reaching  the 
maintenance  level  for  this  system. 
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TOTAL  COST  FOR  ADP  PLAN 

Mr.  MOLLOHAN.  What  is  your  total  estimated  cost  for  completing 
the  system,  as  you  envision  it? 

Ms.  Steiger.  About  another  $4  million. 

Mr.  Walton.  One  of  the  things  that  we  will  continue  to  do  is, 
as  we  get  ourselves  caught  up  on  the  technology  side  and  the  asso- 
ciated software,  to  make  better  use  of  the  text  management  and 
the  staff  interaction  with  those  systems. 

Electronic  commerce  and  similar  technology  improvements  are 
currently  being  proffered  by  the  Administration  as  efficiencies.  It 
will  take  us  several  years  to  get  ourselves  fully  able  to  load  that 
kind  of  system  on  our  hardware.  Instead  of  going  at  this  with  one 
big  request  for  $10  million  or  $15  million  or  $20  million,  we  have 
gone  at  this  at  a  very  measured  pace  of  about  $1  million  to  $1.5 
million  a  year,  so  that  we  can  effectively  support  the  people  we 
bring  people  on  line. 

Mr.  Mollohan.  And  you  think  that  will  continue  through  the 
outyears  until  1999? 

Mr.  Walton.  That  is  right.  We  expect  to  continue  at  a  point 
where  what  we  are  doing  is  replacing  PCs  every  five  or  six  years 
as  the  technology  advances.  We  consider  it  a  maintenance  level  at 
that  point  and  it  will  take  us  two  or  three  more  years  to  get  there. 

software  requirements 

Mr.  Mollohan.  What  about  the  software  side? 

Ms.  Steiger.  That  isn't  the  real  problem.  The  real  problem  is 
having  the  equipment  and  having  the  people  trained. 

Mr.  Mollohan.  You  have  the  programs  to  do  it;  you  need  the 
hardware  to  do  it? 

Ms.  Steiger.  Yes,  sir. 

Mr.  Mollohan.  To  devise  this  system,  did  you  contract  out  the 
strategic  planning  for  this  system,  or  did  you  do  that  in-house? 

Ms.  Steiger.  We  are  very  fortunate.  We  have  what  I  refer  to  as 
a  "resident  genius"  who  has  built  this  system  starting  with  the  ex- 
traordinary decline  in  workyears  in  the  past  decade.  We  have  not 
done — as  other  agencies  did,  and  I  think  very  wisely — we  have  not 
simply  bought  one  total  off-the-shelf  system  only  to  find  it  obsolete 
within  a  very  short  period  of  time. 

This  has  been  a  piece-by-piece,  very  well-considered,  agency-tai- 
lored system.  In  fact,  we  were  very  pleased  to  be  able  to  present 
the  FTC  Chairman's  Award  to  our  resident  genius,  who  is  the  Dep- 
uty Executive  Director. 

Mr.  Mollohan.  You  are  certainly  going  to  tell  us  who  he  is. 

Ms.  Steiger.  I  certainly  shall. 

Mr.  Walton.  My  Deputy,  Alan  Proctor,  and  he  is  called  on  by 
the  0MB,  GSA  and  other  interagency  groups  for  his  input  on  an 
awful  lot  of  what  is  going  on  in  this  field.  He  is  a  major  contributor 
to  some  of  the  NPR  issues. 

Ms.  Steiger.  In  fact,  his  interagency  work  has  reached  the  level 
that  I  was  considering  asking  for  some  reimbursement  from  some 
of  our  other  agencies.  It  was  not  looked  upon  favorably. 

Mr.  Mollohan.  Well,  good  luck.  I  hope  you  are  successful. 
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AUTHORIZATION  STATUS 

Mr.  MOLLOHAN.  What  is  the  status  of  your  authorization? 

Ms.  Steiger.  As  we  understand  it,  both  the  House  and  the  Sen- 
ate have  passed  authorization  bills  that  differ  in  content  and  scope. 
Staffs  of  conferees  have  been  meeting  and  continue  to  meet. 

I  remain  optimistic  that  there  will  be  an  authorization  bill  in  this 
session  of  the  Congress. 

Mr.  MOLLOHAN.  All  right.  Well 

Ms.  Steiger.  But  then  I  have  said  that  for  years. 

CONCLUSION  OF  HEARING 

Mr.  MOLLOHAN.  We  will  have  a  few  questions  to  submit  for  the 
record,  and  we  appreciate  your  answering  them  and  we  appreciate 
your  testimony  here  this  morning. 

Thank  you  very  much. 

Ms.  Steiger.  If  you  would  please  again  convey  to  the  Sub- 
committee the  fact  that  we  know  we  are  a  small  blip  on  your 
screen,  but  please,  we  are  very  important  to  the  consumer. 

Thank  you. 

Mr.  MOLLOHAN.  Of  course,  you  are.  We  do  know  that  and  we  ap- 
preciate your  efforts,  as  does  the  consumer. 

Thank  you. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 
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Questions  Siibmitted  by  Chairman  Smith 

Increase  in  Filing  Fees 

QUESTION:  Does  the  requested  fee  increase  provide  for  additional 
resources  for  your  antitrust  activities?  Did  you  request  such  an 
increase  from  the  Office  of  Management  and  Budget  (OMB) ? 

ANSWER:    No,  the  additional  budget  authority  from  fees  does  not 
provide  for  additional  resources  for  the  Commission's  antitrust 
activities.   The  fiscal  year  1995  budget  proposes  to  decrease  the 
Commission's  direct,  appropriated  funding  by  $5.3  million,  which 
is  offset  by  about  60  percent  of  the  additional  fee  income.   The 
remaining  $3.5  million  from  fees  will  be  used  to  cover  mandatory 
base  adjustments  such  as  pay  needs  and  inflation  for  the  entire 
Commission. 

Given  the  current  budget  environment,  the  Maintaining 
Competition  Mission  re-allocated  their  available  FTE  between 
programs  and  as  a  result,  the  FTE  in  the  Premerger  Notification 
and  Mergers  and  Joint  Ventures  programs  increased  by  8 . 5  and  16 
percent,  respectively,  from  fiscal  year  1993.   After  re- 
allocating available  resources,  the  Commission  requested  two 
additional  FTE  for  the  Mission  from  OMB. 

QUESTION:  You  share  this  fee  increase  with  the  Antitrust  Division 
of  the  Justice  Department  -  -  will  that  agency  receive  additional 
resources  as  a  result  of  this  proposed  fee  increase? 

ANSWER:    The  Commission  cannot  speak  for  the  Antitrust  Division, 
but  from  reading  the  President's  Appendix  it  appears  that  they 
are  requesting  an  increase  which  is  $1.2  million  greater  than  the 
FTC's,  and  33  more  FTE  for  fiscal  year  1995. 

QUESTION:  Why  were  FTC  and  the  Antitrust  Division  treated 
differently  in  the  consideration  for  additional  program  resources 
--is  their  workload  greater  than  the  Commission's  in  this  area? 

ANSWER:    The  FTC  has  no  information  about  why  the  Antitrust 
Division  of  the  Department  of  Justice  should  have  received  a 
greater  proportion  of  resources  than  did  the  Federal  Trade 
Commission.   We  are  not  aware  of  any  change  in  the  laws  or  rules 
that  they  administer  that  would  increase  the  workload  for  that 
Division  compared  to  the  Commission. 

Since  its  creation  in  1915,  the  FTC  has  shared  antitrust 
enforcement  responsibilities  with  the  Department  of  Justice. 
Increases  or  decreases  in  enforcement  have  generally  affected 
each  agency  in  the  same  way,  and  the  agencies  have  endeavored  to 
follow  consistent  antitrust  policies.   Both  agencies  share 
equally  in  enforcing  the  merger  and  acquisition  provisions  of  the 
Clayton  Act.   While  the  Justice  Department  exclusively  enforces 
the  Sherman  Act,  the  FTC  has  exclusive  jurisdiction  under  the  FTC 
Act.   An  increased  budgetary  emphasis  on  antitrust  enforcement  by 
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one  agency  and  not  the  other  is  difficult  to  understand.   It 
seems  to  suggest  an  intent  that  one  agency  should  have  increased 
responsibility  for  merger  and  acquisition  enforcement,  even 
though  merger  filing  fees  are  distributed  equally  under  the  law 
and  the  agencies  have  published  joint  guidelines  prescribing  the 
same  analysis  of  proposed  transactions. 

QUESTION:  Did  the  Federal  Trade  Commission  request  this  fee 
increase,  or  did  the  Commissioners  have  any  involvement  in 
developing  the  fee  increase  proposal? 

ANSWER:    The  Commission  did  not  request  or  oppose  the  fee 
increase.   FTC  did  not  develop  the  proposal,  but  we  have 
discussed  the  proposed  increase  with  both  0MB  and  the  Department 
of  Justice. 

Personnel  Reductions 

QUESTION:  Two  years  ago  you  stated  that  the  optimal  level  of 
staffing  for  the  Commission  was  1,000  FTE.   Under  this  budget 
request  the  Commission  will  have  to  reduce  staffing  down  to  939 
FTE.   How  will  that  reduction  impact  the  Commission's  ability  to 
carry  out  its  mission? 

ANSWER:    The  Commission  still  agrees  that  the  optimal  level  is 
approximately  1,000  FTE.   The  downward  trend  in  FTE,  pulling  the 
Commission  back  to  the  resource  levels  of  fiscal  years  1988-1989 
are  of  great  concern  to  us.   At  that  level,  we  were  challenged  as 
to  the  continuing  viability  of  the  FTC,  much  to  the  consternation 
of  the  Congress  and  virtually  all  constituent  groups. 

We  will  continue  with  active  Competition  and  Consumer 
Protection  Missions;  however,  the  current  and  projected 
reductions  in  FTE  will  increasingly  limit  our  presence  in  the 
marketplace  and  our  ability  to  respond  to  new  responsibilities 
assigned  by  Congress.   Given  the  fiscal  year  1995  request  level 
of  939  FTE,  we  will  use  information  systems,  and  other  agency 
efficiencies  with  the  goal  of  maintaining  current  levels  of 
effort  in  our  ongoing  missions.   The  FTC  will  not  target  specific 
programs,  but  rather,  will  do  less  than  we  would  like  to  do 
everywhere.   Our  priorities  will  be  where  we  believe  there  are 
the  biggest  risks  for  consumer  injury;  such  as  health  issues, 
telemarketing  fraud,  environmental  "green"  claims,  and  in  our 
nonmerger  antitrust  investigations. 

Administrative  Reductions 

QUESTION:  The  Committee  just  received  a  budget  amendment  from  0MB 
reflecting  additional  cuts  for  procurement  savings.   The  FTC's 
share  is  $145,000.   How  do  you  plan  to  apply  this  reduction? 

ANSWER:    As  you  have  pointed  out,  the  savings  in  the  procurement 
area  is  new,  the  technology  which  assumes  a  portion  of  the 
savings  is  called  electronic  commerce,  and  is  not  yet 
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implemented.   Further,  the  Administration  is  proposing 
legislation  which  they  assume  will  lead  to  savings,  but  which  is 
not  yet  enacted. 

At  this  point,  we  do  not  know  how  the  savings  will  be 
achieved,  we  are  exploring  all  possible  options.   However,  the 
cumulative  effect  of  this  decrease,  the  administrative 
efficiencies,  and  FTE  decreases  in  administrative  areas  has  a 
tremendous  impact  on  an  agency  our  size.   There  has  been  a 
constant  squeezing  of  both  staff  and  funding;  and  there  is 
concern  that  we  are  cutting  into  "muscle"  of  the  administrative 
staff. 

Fee  Carryover 

QUESTION:  Your  fiscal  year  1994  appropriated  resources  and  fee 
collections  were  supplemented  by  $3.9  million  in  carryover  fee 
income  from  prior  years.   How  have  these  funds  been  used  in 
fiscal  year  1994? 

ANSWER:    The  Commission  applied  $2,848,00  of  the  $3,920,000 
carryover  from  fiscal  year  1993  to  fund  personnel  compensation 
and  benefit  costs  such  as  the  locality  pay  increase,  restoration 
of  full -funding  that  resulted  from  a  73  percent  drop  in 
attrition,  and  rising  benefits  costs.   The  remaining  $1,072,000 
was  applied  to  support  the  Commission's  information  systems 
infrastructure  plans. 

QUESTION:  Your  budget  request  does  not  reflect  any  carryover  into 
fiscal  year  1995.  Is  there  any  possibility  that  excess  fees  will 
be  collected  this  year  that  could  possibly  carry  over  into  fiscal 
year  1995? 

ANSWER:    Past  experience  has  indicated  that  projecting  fees  is, 
at  best,  an  inexact  science.   Because  of  internal  and  external 
factors  affecting  the  number  of  mergers,  the  Commission  cannot 
project  with  any  degree  of  accuracy,  filings  for  any  given  year. 
However,  first  quarter  data  for  fiscal  year  1994  indicates  HSR 
filings  are  higher  than  the  same  period  in  fiscal  year  1993. 

Request  to  OMB 

QUESTION:  What  was  the  Commission's  initial  request  to  OMB  for 
fiscal  year  1995,  including  staffing  levels  and  fee  proposals? 
What  specific  reductions  did  OMB  make,  and  what  will  be  the 
impact  of  these  reductions  on  the  Commission's  ability  to  carry 
out  its  missions? 

ANSWER:    The  Commission  requested  $96,500,000  and  965  FTE  for 
ongoing  mission,  and  $9,404,000  and  86  FTE  for  FDIC  Improvement 
Act  responsibilities;  for  a  total  of  $105,904,000  and  1,051  FTE. 
OMB  approved  $96,122,000  and  939  FTE  for  ongoing  mission 
responsibilities.   The  reductions  to  our  FTE  ceiling  are  in 
accordance  with  the  Executive  Order  12839,  "Reduction  of  100,000 
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Federal  Positions,"  dated  February  10,  1993.   The  request  also 
contains  savings  of  $244,000  from  administrative  efficiencies 
prescribed  by  Executive  Order  12837,  "Deficit  Control  and 
Productivity  Improvement  in  the  Administration  of  the  Federal 
Government,"  dated  February  10,  1993. 

The  request  to  0MB  proposed  to  fully  fund  the  Commission 
through  direct  appropriations,  with  fees  being  deposited  into  the 
miscellaneous  receipts  account  in  Treasury.   Although  current 
appropriations  language  continues  to  protect  the  FTC  against  a 
fee  shortfall,  it  does  so  only  one  year  at  a  time.   Funding 
through  direct  appropriations  or  by  codifying  the  language 
protecting  the  Commission  from  a  fee  shortfall  would  allow  for 
permanent  funding  stability. 

We  will  use  information  systems,  and  other  agency 
efficiencies  with  the  goal  of  maintaining  current  levels  of 
effort  in  our  ongoing  missions.   We  will  not  target  specific 
programs;  we  will  do  less  than  we  would  like  to  do  everywhere. 
The  Commission's  priorities  will  be  where  we  believe  there  are 
the  biggest  risks  for  consumer  injury,  such  as  health  issues, 
telemarketing  fraud,  environmental  "green"  claims,  and  in  our 
nonmerger  antitrust  investigations. 

AOTHORIZATIOH  STATUS 

QUESTION:  You  mention  in  your  statement  that  the  FTC  has  operated 
since  fiscal  year  1983  without  authorization  legislation.   Do  you 
expect  any  action  this  year  on  an  authorization  bill?   If  so,  do 
you  anticipate  any  major  changes  in  your  authorization? 

ANSWER:    Both  the  House  and  Senate  have  passed  FTC 
reauthorization  bills.   H.R.  2243  passed  the  House  on  June  21, 

1993  and  S.  1179  passed  the  Senate  on  September  22,  1993. 
Conferees  were  appointed  to  work  out  the  differences  in  the  two 
bills.   Although  conferees  have  not  formally  met,  we  understand 
that  there  have  been  ongoing  meetings  and  negotiations.   The 
Commission  remains  optimistic  that  a  compromise  can  be  reached 
before  the  end  of  this  session  of  Congress. 

The  Senate  bill  includes  funding  levels  for  fiscal  years 

1994  through  1996  that  are  below  our  current  and  future 
requirements .   These  levels  would  seriously  impact  our  programs 
and  their  ability  to  fulfill  their  missions. 

QUESTION:  Are  there  any  additional  legislative  proposals  being 
considered  that  would  impact  the  Commission's  workload?   If  so, 
please  elaborate. 

ANSWER:    Yes,  there  are  several  bills  pending  before  the  103rd 
Congress  that  would  increase  the  Commission's  workload  without 
providing  for  additional  appropriations.   The  following  bills 
would  require  the  Commission  to  conduct  rulemaking:  telemarketing 
fraud  legislation  (H.R.  868,  S.  658);  amendments  to  the  Fair 
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Credit  Reporting  Act  (H.R.  1015,  S.  783);  and  amendments  to  the 
Nutrition  Labeling  and  Education  Act  (H.R.  2900,  S.68).   In 
addition,  there  are  several  legislative  proposals  to  regulate  the 
check- cashing  industry  that  would  give  the  Commission  significant 
new  regulatory  and  enforcement  responsibilities;  the  Commission 
opposes  being  assigned  this  new  responsibility. 

The  bills  requiring  r,he  Commission  to  conduct  rulemakings 
would  involve  significant  commitment  of  staff  resources. 

Technical  assistance  agreement 

QUESTION:  You  are  proposing  to  continue  the  reimbursable 
agreement  with  the  Agency  for  International  Development  (AID)  to 
provide  technical  assistance  to  Central  and  Eastern  European 
governments  seeking  to  restructure  their  economies.   Considering 
the  FTE  cuts  you  are  taking  in  your  base  programs,  do  you 
consider  it  appropriate  to  be  continuing  this  level  of  effort? 

ANSWER:    The  Federal  Trade  Commission  responds  to  requests  from 
the  Department  of  State  and  the  Agency  for  International 
Development  to  assist  certain  nations  in  developing  market 
oriented  economies.   This  is  a  government -wide  effort  that  many 
Federal  agencies  participate  in  to  share  their  expertise  with 
these  developing  nations.   Nevertheless,  we  look  forward  to 
restoring  to  our  ongoing  missions  the  full  seven  FTE  that  were 
dedicated  to  this  effort.   Already,  we  are  not  fully  utilizing 
the  seven  FTE  in  the  Central  and  Eastern  European  program,  with 
the  unused  balance  being  directed  to  our  primary  missions.   While 
we  look  forward  to  fully  restoring  these  FTE,  we  feel  we  need  to 
do  our  small  share  in  this  government -wide  effort.   The  AID 
continues  to  reimburse  the  FTC  for  the  costs  of  this  program. 

QUESTION:  Have  any  countries  "graduated"  from  this  technical 

assistance  program  to  date?  Which  countries  are  currently  being 

assisted,  and  what  is  the  timetable  for  continuing  to  provide 
this  assistance? 

ANSWER:    The  Commission  has  discontinued  long-term  assistance  to 
the  Czech  Republic  and  Slovakia,  and  is  planning  to  discontinue 
long-term  assistance  to  Poland  by  December  1994.   We  believe 
these  countries  have  developed  a  framework  for  analyzing  issues 
and  that  assistance  on  a  day-to-day  basis  is  no  longer  necessary. 
We  will  provide  short-term  assistance  on  specific  topics  or 
industries  at  the  request  of  the  country.   We  continue  to 
evaluate  current  assistance  efforts  and  are  shifting  our  focus  to 
the  Baltics  (Lithuania,  Latvia  and  Estonia)  and  Bulgaria, 
implementing  three  to  six  month  missions  to  these  countries. 

Countries  receiving  assistance  are  Poland,  the  Czech  Republic, 
Slovakia,  Hungary,  Bulgaria,  Romania,  Lithuania,  Latvia,  and 
Estonia.   In  addition  to  the  three  to  six  month  missions 
discussed  above,  we  will  continue  to  use  short-term  missions, 
internships  and  conferences  in  all  nine  countries.   The  Agency 
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for  International  Development  has  requested  we  consider  extending 
our  assistance;  we  are  reviewing  this  option,  but  a  final 
decision  has  not  been  made. 


Thursday,  March  24,  1994. 
EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 

WITNESSES 

TONfY  E.  GALLEGOS,  CHAIRMAN 
DOUGLAS  A-  GAIXEGOS,  EXECUTIVE  DIRECTOR 
JAMES  H.  TROY,  DIRECTOR,  OFFICE  OF  PROGRAM  OPERATIONS 
KASSIE  A-  BILLINGSLEY,  DIRECTOR,  FINANCIAL  AND  RESOURCE  MAN- 
AGEMENT SERVICES 
RONNIE  BLUMENTHAL,  DIRECTOR,  OFFICE  OF  FEDERAL  OPERATIONS 
PHILIP  CALKINS,  ACTING  DIRECTOR,  OFFICE  OF  COMMUNICATIONS 

AND  LEGISLATIVE  AFFAIRS 
JAMES  R.  NEELY,  JR.,  DEPUTY  GENERAL  COUNSEL 
ELIZABETH  THORNTON,  ACTING  LEGAL  COUNSEL 

Mr.  MOLLOHAN.  This  morning  the  Committee  will  consider  the 
fiscal  year  1995  budget  request  for  the  Equal  Employment  Oppor- 
tunity Commission. 

The  request  is  for  $245,720,000,  a  6  percent  increase  or 
$15,720,000  over  the  fiscal  year  1994  authorization  of  $230  million. 
We  will  insert  the  budget  justifications  materials  submitted  in  sup- 
port of  this  request  into  the  record  at  this  point. 

[The  justification  follows:] 
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DIMSRSITYIN  THE  WORKPLA.CE 


ifi  UEBSoKf   OF   ravaaooD   UARseiUJ. 


FY  1995  BUDGET  REQUEST 
SUBMITTED  TO  THE  CONGRESS  OF  THE  UNITED  STATES 

FEBRUARY  1994 


431 


TABLE  OF  CONTENTS 

GENERAL  STATEMENT:    EEOC's  Mission  and  Responsibilities     1 

Organization  Chart    4 

Introduction   .  . 5 

Summary  Profile  of  Workload/Productivity    7 

Special  Exhibits:    Summary  Data  and  Comparisons    16 

SALARIES  AND  EXPENSES 

Appropriation  Language 19 

Analysis  of  Change 20 

EXPLANATION/JUSTIFICATION  OF  REQUIREMENTS     

Executive  Direction  and  Program  Support 22 

Enforcement 29 

State  and  Local     55 

Outyears  Projections 61 

EEOC  EDUCATION,  TECHNICAL  ASSISTANCE.  TRAINING  AND  OUTREACH 
REVOLVING  FUND 

Appropriation  Language 63 

Program  Description    64 

Summary  of  Financing 66 

Requirements  by  Object  Class 67 

SPECIAL  SECTION:    SELECTED  PRODUCTIVITY  IMPROVEMENT 
INITIATIVES/ACTIVITIES 68 


432 


Equal  Employment  Opportunity  Commission 


GENERAL  STATEMENT 


GENERAL  DATA 

The  Commission  was  established  by  Title  VII  of  the  Civil  Rights  Act  of  1964  (78  Stat. 
253,  42  U.S.C.  2000e  et  seq.)  as  amended,  and  became  operational  on  July  2,  1 965. 
Title  Vll  requires  a  five  member  Commission,  not  more  than  three  of  whom  shall  be 
of  the  same  political  party.  The  members  are  appointed  by  the  President,  by  and  with 
the  consent  of  the  Senate,  for  rotating  5-year  terms.  The  President  designates  one 
member  to  serve  as  Chairman  and  one  member  to  serve  as  Vice  Chairman.  The 
General  Counsel  is  also  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  for  a  term  of  four  years. 

The  Commission  administers  Title  W/ which  prohibits  employment  discrimination  on 
the  basis  of  race,  color,  religion,  sex,  or  national  origin  by  public  and  private 
employers  of  15  or  more  employees,  public  and  private  employment  agencies,  labor 
organizations  with  1 5  or  more  members,  agencies  which  refer  persons  for  employment 
or  which  represent  employees  or  employers  covered  by  the  Act,  and  joint  labor- 
management  apprenticeship  programs  for  covered  employers  and  labor  organizations. 
The  Commission  carries  out  its  mission  through  investigations,  conciliation,  litigation, 
coordination,  and  regulation  in  the  Federal  sector  and  through  education,  policy 
research,  and  provision  of  technical  assistance. 

As  a  result  of  the  Equal  Employment  Opportunity  Act  of  1972  (Public  Law  92-261 ), 
which  amended  Title  Vll.  if  it  is  unable  to  achieve  a  remedy  through  conciliation,  the 
Commission  is  empowered  to  file  suit  in  the  Federal  District  Court  in  order  to  achieve 
compliance  with  Title  Vll.  If  the  case  involves  a  State  or  Local  government,  the 
Commission  will  refer  it  to  the  Attorney  General,  who  may  file  suit  in  Federal  Court. 

The  Civil  Rights  Act  of  1991,  which  amends  Title  Vll,  the  Americans  with  Disabilities 
Act,  and  the  Age  Discrimination  in  Employment  Act  of  1967,  are  all  enforced  by  the 
EEOC.  The  Civil  Rights  Act  of  1991  addresses  subjects  as  disparate  impact,  business 
necessity,  bias  after  hiring,  challenges  to  consent  decrees,  timeliness  of  challenges 
to  seniority  systems,  mixed  motives,  expert  witness  fees,  extraterritoriality, 
compensatory  and  punitive  damages,  jury  trials,  interest  and  filing  time  in  actions 
against  the  federal  government,  and  "race  norming"  of  test  scores.  The  Act  also 
requires  the  EEOC  to  carry  out  educational  and  outreach  activities  and  to  establish  a 
Technical  Assistance  Training  Institute. 
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The  Commission,  through  its  field  and  Headquarter's  offices,  is  responsible  for 
receiving  and  investigating  charges  of  employment  discrimination.  Individual 
Commissioners  may  initiate  charges  if  they  receive  information  suggesting  that  the 
law  has  been  violated.  If  the  Commission  decides  after  investigation  that  reasonable 
cause  exists  to  believe  that  a  violation  of  Title  VII  has  occurred,  a  full  remedy  is 
sought  through  the  process  of  conciliation. 

As  part  of  its  mandate  under  Section  709(c)  of  Title  VII,  the  Equal  Employment 
Opportunity  Commission  requires  the  filing  of  four  types  of  periodic  reports  by  public 
and  private  employers,  unions  and  labor  organizations  indicating  therein  the  makeup 
of  their  workforces  or  membership  by  sex  and  race/ethnic  categories.  The  data  are 
also  used  by  other  Federal,  State  and  Local  agencies  charged  with  enforcement  of 
equal  employment  opportunity  laws  as  well  as  by  nongovernment  organizations  and 
researchers  concerned  with  equal  employment  opportunity. 

Under  £jfect/f/Ve  Order  12067,  the  Commission  provides  leadership  and  coordination 
to  the  Federal  departments  and  agencies  in  their  efforts  to  enforce  Federal  statutes, 
executive  orders,  regulations,  and  policies  which  require  equal  employment 
opportunity  without  regard  to  race,  color,  religion,  sex,  national  origin,  age,  or 
disability  and  to  eliminate  conflict,  competition,  duplication,  and  inconsistency  among 
the  operations,  functions,  and  jurisdictions  of  the  Federal  departments  and  agencies 
having  responsibility  for  enforcing  such  statutes,  executive  orders,  regulations,  and 
policies.  All  Federal  departments  and  agencies  are  required  to  cooperate  with  and 
assist  the  Commission  in  the  performance  of  these  functions  under  this  executive 
order  and  are  required  to  furnish  the  Commission  with  such  reports  and  information 
as  it  may  require. 

In  7979,  EEOC  received  additional  jurisdictional  responsibilities  as  part  of 
Reorganization  Plan  No.  1  of  1978:  enforcement  of  the  Age  Discrimination  in 
Employment  Act  (ADEAJ  of  1967,  as  amended,  the  Equal  Pay  Act  (EPA)  of  1963, 
Section  501  of  the  Rehabilitation  Act  of  1973,  as  amended,  and  Section  717  of  Title 
VII.  ADEA  protects  workers  age  40  and  older  from  discrimination  in  hiring,  discharge, 
pay,  promotions,  fringe  benefits,  and  other  aspects  of  employment  by  employers 
having  20  or  more  employees.  EPA  prohibits  sex  discrimination  in  the  payment  of 
wages  to  men  and  women  performing  substantially  equal  work  in  the  same 
establishment.  The  Commission  receives  and  investigates  charges  of  discrimination 
in  these  areas  and  makes  findings  of  "violation"  or  "no  violation." 

Under  Section  501  of  the  Rehabilitation  Act  of  1973,  which  bars  discrimination  by 
Federal  agencies  on  the  basis  of  disability,  and  under  Section  717  of  Title  VII,  the 
Commission  has  overall  responsibility  for  the  procedures  used  by  Federal  departments 
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and  agencies  in  processing  internal  connplaints  of  discrimination.  In  addition,  the 
Commission  has  appellate  jurisdiction  to  review  final  decisions  of  departments  or 
agencies  on  discrimination  complaints  upon  the  request  of  the  complainant.  It  is  also 
responsible  for  ensuring  that  Federal  departments  and  agencies  maintain  affirmative 
programs  of  equal  employment  opportunity. 

On  July  26,  1990,  the  Americans  With  Disabilities  Act  (ADA)  became  law.  This 
legislation,  covering  some  43,000,000  Americans  having  one  or  more  physical  or 
mental  disabilities,  provides  a  clear  and  comprehensive  mandate  for  the  elimination 
of  discrimination  in  employment  opportunities  for  individuals  with  disabilities.  EEOC 
is  charged  with  defined  responsibilities  for  ensuring  compliance  with  this  statute 
including:  development  of  substantive  regulations;  development  and  implementation 
of  a  plan  (Technical  Assistance),  in  coordination  with  the  Attorney  General,  to  assist 
all  entities  covered  under  this  Act  (approximately  666,000  employers)  and  other 
Federal  agencies  in  understanding  their  responsibilities  under  the  Act;  issuance  of 
appropriate  technical  manuals  to  individuals  or  entities  with  rights  or  duties  under  the 
Act;  investigation  of  charges  of  discrimination  filed  under  the  ADA;  and  subsequent 
actions  (e.g.,  conciliation,  litigation)  to  ensure  full  remedy  if  violation  of  law  has 
occurred.  ADA  requirements  became  effective  on  July  26,  1992,  for  employers  with 
25  or  more  employees  and  will  be  effective  on  July  26,  1 994,  for  employers  with  1 5- 
24  employees. 

In  general,  the  Commission  seeks  to  fulfill  its  mission  of  eradicating  discrimination  in 
the  workplace  by  ensuring  compliance  with  the  statutes  the  Agency  enforces  through 
implementation  of  a  vigorous  law  enforcement  program.  The  Commission's 
enforcement  policy  stresses  consistent  enforcement  and  full  corrective,  remedial,  and 
preventive  relief  in  all  cases  where  it  is  determined  that  unlawful  employment 
discrimination  has  occurred. 
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INTRODUCTION 


The  FY  1 995  Budget  Request  for  the  U.S.  Equal  Employment  Opportunity  Commission 
reflects  resource  levels  aimed  at  furthering  the  Commission's  ability  to  handle  the 
continued  escalation  of  charge  receipts.  A  total  of  $245,720,000  and  an  additional 
staff  level  of  170  FTE  is  requested  for  FY  1995. 

The  Commission's  mission  is  to  ensure  equality  of  opportunity  by  vigorously  enforcing 
federal  laws  prohibiting  discrimination  in  employment  through  investigation, 
conciliation,  litigation,  coordination,  regulation  in  the  federal  sector,  and  through 
education,  policy  development  and  research,  and  provision  of  technical  assistance. 

The  Commission  has  historically  turned  to  the  President  and  the  Congress  to  request 
adequate  resources  to  address  the  rapidly  growing  number  of  charges  entering  EEOC's 
system  and  the  implementation  of  new  statutes,  programs  and  initiatives  to  combat 
discrimination.  However,  resources  throughout  the  federal  government  have  been 
tight  and  the  competition  among  agencies  has  been  fierce.  While  EEOC  has  realized 
some  growth  in  resource  levels  in  recent  years,  it  has  not  been  of  the  magnitude  to 
offset  the  impact  of  a  steady  decline  in  funding  and  staff  levels  and  the  receipt  of 
significant  new  statutory  and  regulatory  responsibilities  in  recent  years.  The  result 
has  been  the  continuing  increase  in  workload,  the  call  for  more  initiatives  and  new 
programs,  and  an  increased  need  for  additional  resources. 

Like  other  Federal  government  agencies,  the  EEOC  is  seeking  to  identify  new 
approaches  that  will  empower  it,  and  its  employees,  to  effectively  champion  an 
American  workplace  free  of  discrimination. 

Reexamination  of  the  Commission's  mission  and  a  search  for  new  approaches  to 
address  employment  discrimination  has  already  begun  within  the  Commission.  In 
concert  with  the  principles  embodied  in  the  President's  "National  Performance 
Review"  and  the  new  statutory  obligations  outlined  in  the  "Government  Performance 
and  Results  Act  of  1993,"  the  Commission  will  focus  on  utilizing  these  new 
approaches  to  meet  its  responsibilities  under  the  statutes  it  administers  and  fulfill  its 
mission  within  the  constraints  of  continued  limited  funding  and  staffing.  Recognizing 
the  need  to  improve  program  effectiveness  and  public  accountability,  the  Commission 
will  continue  to  focus  on  program  performance  and  results,  with  an  eye  towards 
service  quality  and  customer  satisfaction. 

The  Commission  is  committed  to  using  its  limited  resources  in  the  most  effective 
manner  possible.  Management  officials  have  begun  the  difficult  introspective  review 
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needed  to  assess  EEOC's  approaches  honestly  and  fairly  and  marshall  the  creative 
talents  of  all  of  the  Commission's  employees  in  this  process  of  change. 

This  Budget  Request  considers  these  various  issues,  and  balances  the  need  for  modest 
additional  resources  to  perform  statutory  requirements,  while  the  Commission  moves 
forw^ard  in  its  quest  to  design  a  work  environment  that  enhances  the  ability  of  every 
employee  to  contribute  towards  the  mission  of  the  Agency.  The  Commission  pledges 
to  continue  seeking  ways  to  carry  out  its  responsibilities  in  the  most  effective  and 
efficient  manner  possible. 
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SUMMARY  PROFILE  OF  WORKLOAD/PRODUCTIVITY 


Although  workload  activity  continues  to  escalate  at  an  alarming  rate,  productivity  is 
at  an  all  time  high,  even  with  the  decline  in  staff  levels  the  Commission  experienced 
in  past  years.  The  requested  increase  in  staff  for  FY  1995  is  a  further  effort  on  the 
Agency's  part  to  address  the  workload  problem  EEOC  is  currently  experiencing. 

The  Commission  has  been  both  applauded  and  criticized  by  outside  organizations 
(e.g..  Congress,  General  Accounting  Office  (GAO))  in  its  investigator  productivity 
increase  over  the  past  years  despite  the  increasing  complexities  and  new  statutory 
requirements  imposed  on  the  Agency.  Similarly,  the  quality  of  the  investigations 
undertaken  by  the  Agency  has  been  the  subject  of  various  studies  (e.g.,  GAO), 
Congressional  hearings,  and  internal  reviews. 

As  stated  in  the  Introduction,  EEOC  is  continuing  in  its  efforts  to  review  and  evaluate 
program  performance  and  to  use  limited  resources  in  the  most  effective  and  efficient 
manner  possible. 

To  date,  the  Commission  has  undertaken  several  different  measures  to  address  the 
workload  problem  EEOC  currently  faces.  One  measure  redistributed  approximately 
1,750  cases  among  offices  to  address  overall  workload  imbalances  and  to  promote 
more  timely  and  efficient  resolutions  of  the  charges.  Of  the  total  cases  redistributed, 
the  Commission  coordinated  the  transfer  of  400  cases  from  one  field  office  to  be 
investigated  by  headquarters  staff  in  order  to  alleviate  the  extreme  workload  in  the 
office. 

Throughout  FY  1993,  EEOC  established  special  projects  to  timely  resolve  hearings 
cases  within  the  time  frames  required  by  29  CFR  Part  1614  regulations.  A  total  of 
840  cases  were  redistributed  among  several  field  offices  to  balance  workloads,  and 
staff  were  temporarily  detailed  to  hearings  cases. 

In  keeping  with  the  concept  of  doing  more  with  less,  EEOC  has  explored  using  student 
volunteers,  on  a  limited  basis,  in  some  of  our  field  offices  to  help  the  offices  manage 
their  workloads  by  supplementing  their  limited  resources. 

Even  with  the  above  efforts  and  despite  the  Commission's  success  in  maintaining  a 
high  rate  of  productivity,  the  Agency's  charge  processing  indicators  signal  growing 
caseload  problems.  Further  complicating  this  matter  is  the  Agency's  responsibility  to 
provide  technical  assistance  and  expanded  outreach.  As  personnel  are  diverted  from 
their  assigned  duties  to  provide  outreach  services  other  mission  areas  suffer. 
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PRIVATE  SECTOR  PROGRAM 

In  the  Private  Sector  Program,  EEOC  received  87,942  charges  through  the  fourth 
quarter  of  FY  1993,  more  than  it  has  received  through  any  other  fourth  quarter  period 
in  the  Agency's  history.  The  number  of  receipts  during  FY  1993  is  21.6  percent 
higher  than  FY  1 992,  continuing  a  five  year  trend.  ADA  charges  accounted  for  1 7.4 
percent  of  total  receipts.  During  FY  1 993,  EEOC  received  1 5,274  charges  filed  under 
the  ADA,  contributing  to  a  21.6  percent  increase  in  total  Agency  receipts  over  FY 

1992.  The  ADA  charges  accounted  for  most  of  the  FY  1993  21.6  percent  charge 
receipt  growth.  In  addition,  4, 1 94  charges  were  transferred  into  EEOC's  workload  by 
State  and  Local  Fair  Employment  Practice  Agencies  (FEPAs). 

While  individual  investigators  produced  a  higher  number  of  resolutions  (71,71 6  in  FY 
1 993),  current  staffing  levels  in  the  Private  Sector  Program  cannot  keep  pace  with  the 
increase  in  charge  receipts.  Despite  the  increased  productivity,  the  accompanying 
21.6  percent  rise  in  receipts  resulted  in  an  overall  ratio  of  resolutions  to  receipts  of 
less  than  one-to-one  (.95  in  FY  92,  .82  in  FY  93,  but  1.01  in  FY  91).  When  net 
transfers  from  State  and  Local  agencies  are  added  to  EEOC's  receipts,  the  ratio  of 
resolutions  to  incoming  work  drops  further  below  the  one-to-one  mark,  for  the  third 
year  in  a  row  (.94  in  FY  91,  .89  in  FY  92,  .78  in  FY  93).  This  has  led  to  an 
increasingly  higher  inventory  of  pending  charges. 

Even  in  the  face  of  higher  productivity,  the  73,124  charges  pending  at  the  end  of  FY 
1 993  are  20,268  more  than  reported  at  the  end  of  FY  1 992  and  the  highest  recorded 
in  more  than  10  years  for  the  Private  Sector  Program.  Months  of  pending  inventory 
increased  to  12.2  months.  The  average  EEOC  office  workload  equated  to  92.8 
charges  per  investigator,  up  25.2  cases  from,  the  67.6  average  caseload  in  FY  1 992. 
The  greater  the  caseload,  the  more  time  it  takes  for  investigators  to  resolve  each 
individual  case.  This  has  resulted  in  an  increase  in  the  percentage  of  inventory  over 
270  days  old  from  18.4  percent  at  the  end  of  FY  1992  to  21.6  percent  at  the  end  of 
FY  1993.    Without  additional  staff  these  trends  are  expected  to  continue. 

FEDERAL  SECTOR  PROGRAM 

On  October  1,  1992,  29  C.F.R.  Part  1614  regulations  were  implemented.  These 
regulations  limit  the  time  that  agencies  have  for  investigating  complaints.  However, 
there  are  two  different  limits  ~  for  complaints  filed  under  1614,  the  investigations 
must  be  completed  within  180  days.  But,  for  those  complaints  which  were  pending 
when  1614  became  effective,  agencies  were  to  have  completed  processing  by 
September  30,  1 993.   As  a  result,  in  the  period  from  April  1 ,  1 993  to  September  30, 

1993,  the  number  of  requests  for  hearings  increased  by  28  percent  over  the  same 
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period  in  the  previous  fiscal  year.  These  increases  have  resulted  in  a  severe  negative 
impact  on  available  resources. 

LITIGATION  PROGRAM 

The  Commission's  Office  of  General  Counsel  (OGC)  anticipates  that  the  overall 
increase  in  charge  receipts  will  result  in  an  increase  in  the  number  of  cases  that  field 
offices  will  submit  for  litigation  consideration.  This  will  result  in  an  increase  in  the 
number  of  Presentation  Memoranda  from  the  field  legal  units  for  the  OGC's  review. 
The  office  has  already  experienced  a  24.6  percent  increase  in  the  number  (829)  of 
Presentation  Memoranda  received  from  the  field  as  of  the  end  of  FY  1993  when 
compared  to  the  number  (665)  received  as  of  the  end  FY  1992,  according  to 
preliminary  data. 

EEOC's  OGC  also  anticipates  that,  with  the  increase  in  the  number  of  cases  under 
consideration  for  litigation  by  the  Commission  as  well  as  the  novelty  and  complexity 
of  issues  arising  under  the  ADA  and  CRA  of  1991,  the  number  of  Commissioner 
requests  for  opinions  from  the  OGC  will  also  increase.  The  overall  increase  in  cases 
will  also  result  in  the  Commission  approving  a  greater  number  of  cases  for  litigation, 
increasing  the  workload  of  the  attorneys  in  the  field  and  at  Headquarters,  which  is 
responsible  for  overseeing  the  quality  of  field  litigation.  An  increase  is  also  expected 
in  the  number  of  appeals  and  the  number  of  cases  in  which  the  Commission  wishes 
to  participate  as  amicus  curiae. 
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COMPLIANCE  INDICATORS 


RESOLUTIONS  PER  INVESTIGATOR 
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PRIVATE  SECTOR  EEOC  ENFORCEMENT                          1 
COMPLIANCE  ACTIVITY*                                        || 

WORKLOAD/WORKFLOW 

FY  1993 
Actual 

FY  1994 
Estimate 

FY  1995 
Estimate 

Total  Pending 
Charge/Complaints 

52,955 

73,124 

101,766 

Total  Receipts  to  Process 

87,942 

90,580 

93,298 

Net  Transfers  and  Deferrals 

4,194 

4,194 

4,194 

Net  Transfers  out  of 
Enforcennent 

(251) 

(251) 

(251) 

Total  Workload 

144,840 

167,647 

199.007 

Charges/Complaints 
Resolved 

71,716 

65,881 

74,147 

Charges/Complaints 
Forwarded 

73,124 

101,766 

124,860 

Charges/Complaints 
Inventory  (Months) 

12.2 

18.6 

20.3 

Productivity  is  based  on  97.1  in  FY  1993  and  88.0  per  Investigator  in  FY  1994- 
1 995.  During  this  same  time  period  receipts  show  successive  3  percent  increases. 
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1                                 PRIVATE  SECTOR  ENFORCEMENT 

LITIGATION  ACTIVITY 

WORKLOAD 

FY  1993* 
Actual 

FY  1994 
Estimate 

FY  1995 
Estimate 

Active  Cases  Entering  FY 

467 

555 

745 

Cases  Filed 

482 

635 

655 

Total  Workload 

949 

1,190 

1.400 

Resolutions 

394 

445 

496 

1      Total  Cases  Forwarded 

555 

745 

904 

Fiscal  Year  1993  statistics  may  change  subject  to  outcome  of  final  reconciliation. 
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INDICATORS 
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FEDERAL  SECTOR  ENFORCEMENT 
HEARINGS* 

WORKLOAD 

FY  1993 
Actual 

FY  1994 
Estimate 

FY  1995 
Estimate     | 

Complaints  Pending 

3,982 

3.991 

5.064 

Complaints  Received 

8.882 

10.440 

12.006 

Total  Workload 

12.864 

14.431 

17.070 

Complaints  Resolved 

8,906 

9,367 

11,561 

Complaints  Forwarded 

♦•3,991 

5,064 

5,509 

Months  of  Inventory 

5.4 

6.5 

5.7 

FEDERAL  SECTOR  ENFORCEMENT 
APPEALS*** 

WORKLOAD 

FY  1993 
Actual 

FY  1994 
Estimate 

FY  1995 
Estimate 

Complaints  Pending 

2,029 

2,900 

5,225 

Complaints  Received 

6,361 

7,590 

8,729 

Total  Workload 

8,390 

10,490 

13,954 

Complaints  Resolved 

5,490 

5,265 

5,265 

Complaints  Forwarded 

2,900 

5,225 

8,689 

Months  of  Inventory 

6.3 

11.9 

19.8 

•  Productivity  based  on  1 31  resolutions  per  Administrative  Judge  in  Fiscal  Years 
94  and  95. 

•*  Reflects  adjustments  to  pending  inventory  Including  updates  to  the  database 

after  year-end. 

•  •  •        Productivity  based  on  1 35  resolutions/year  per  attorney  in  Fiscal  Years  94  and 

95. 
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1                                FEDERAL  SECTOR  ENFORCEMENT 

COMPLIANCE- 

WORKLOAD 

FY  1993 
Actual 

FY  1994 
Estimate 

FY  1995 
Estimate 

Complaints  Pending 

1,008 

951 

1,356 

Complaints  Received 

1,483 

1,783 

2,050 

Total  Workload 

2.491 

2.734 

3.406 

Complaints  Resolved 

1,540 

1,378 

1,378 

Complaints  Forwarded 

951 

1,356 

2,028 

Months  of  Inventory 

7.4 

11.8 

17.7 

This  table  assumes  no  additional  staff  in  FY  1994  or  FY  1995. 


FY  1995  Budget  Request 


15 


79-970  O  -  94  -  1 5 


448 


SPECIAL  EXHIBITS:    SUMMARY  DATA  AND  COMPARISONS 


449 


Equal  Employment  Opportunity  Commission 


SPECIAL  EXHIBITS 

EEOC  Appropriations  Profile:    FY  1989-FY  1995 
EEOC  Funding:    FY  1989-FY  1995 


FY  1995  Budget  Request  16 


450 


Equal  Employment  OpportunitY  Commission 


EEOC  -  APPROPRIATIONS  PRORLE  FY  1989  -  FY  1995 

(Funds  in  Thousands  of  Dollars) 

Budget 

House 

Senate 

FTE 

FTE 

Request 

Allowance 

Allowance 

Enacted 

Requested 

Actual 

1989 

194,624 

179,812 

181.758 

180,712 

State  and  Local 

(20,000) 

(20,000) 

(20,000) 

(20,000) 

' 

Total 

194,624 

179,812 

181,758 

180,712 

3,198 

2,970 

1990 

188,700 

184,926 

184,926 

184,926 

State  and  Local 

(20,000) 

(20,000) 

(20,000) 

(20,000) 

Total 

188,700 

184,926 

184,926 

184,925 

3,050 

2,853 

1991 

195,867 

194,500 

200,700 

198,300 

State  and  Local 

(20,000) 

(20,000) 

(25,000) 

(25,000) 

Supplemental 

0 

1,000 

2,000 

3,830 

Total 

195,867 

195,500 

202,700 

201,930 

3,050 

2,796 

1992 

210,271 

209,875 

210,271 

210,271 

State  and  Local 

(25,000) 

(25,000) 

(25,000) 

(25,000) 

2,821 

Supplemental 

1,000 

- 

- 

1,000 

50 

Total 

211,271 

209,875 

210,271 

211.271 

2,871 

2,791 

1993 

Request 

245,341 

218,682 

212,982 

222,000 

State  and  Local 

(25,000) 

(25,000) 

(25,000) 

(25,000) 

3,071 

Supplemental 

8,829 

- 

- 

- 

125 

Total 

254,170 

218,682 

212,982 

222,000 

2,918* 

2,831 

1994 

Request 

234,845 

230,000 

227,305 

230,000 

3,000 

State  and  Local 

(25,000) 

(26,000) 

(28,500) 

(26,500) 

- 

Total 

234,845 

230,000 

227,305 

230,000 

3,000 

1995 

Request 

245,720 

3,020 

State  and  Local 

(26,500) 

.. 

Total 

245,720 

3,020 

The  2,918  FTE  is  derived  by  using  the  enacted  authorized  FTE  level  of  2,821  as  the  base,  a 
reduction  of  28  FTE  pursuant  to  Executive  Order  12839  and  an  increase  of  125  FTE  contained 
In  the  Economic  Stimulus  Package  for  FY  1993. 
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EEOC  FUNDING 

FY  1 989  -  FY  1 995 
SALARIES  AND  EXPENSES 


1989  CONSTANT  DOLLARS   (THOUSANDS) 
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1990 

1991 
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1993 

1994 
Estimate 

1995 

Agency 

Request 

Constant  $  O 

180,712 

177,252 

185,372 

188,116 

191,342 

192,027 

198,591 

FTE 

2,970 

2,853 

2,796 

2,791 

2,831 

2,850 

3,020 

Actual  $ 

180,712 

184,926 

201,930 

211,271 

222,000 

230,000 

245,720 
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APPROPRIATION  LANGUAGE 
EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 
Federal  Funds 
General  and  Special  Funds: 

Salaries  and  Expenses 


For  necessary  expenses  of  the  Equal  Employment  Opportunity  Commission  as 
authorized  by  Title  VII  of  the  Civil  Rights  Act  of  1 964,  as  amended  (29  U.S.C  206(d) 
and  621-634),  the  Americans  with  Disabilities  Act,  and  the  Civil  Rights  Act  of  1991, 
including  services  as  authorized  by  5  U.S.C.  3109;  hire  of  passenger  motor  vehicles 
as  authorized  by  31  U.S.C.  1 343(b);  non-monetary  awards  to  private  citizens;  net  to 
exceed  $26,500,000  for  payments  to  State  and  Local  enforcement  agencies  for 
services  to  the  Commission  pursuant  to  Title  Vil  of  the  Civii  Rights  Act,  as  emended, 
sections  6  and  14  of  the  Age  Discrimination  in  Employment  Act,  the  Americans  with 
Disabilities  Act,  and  the  Civil  Rights  Act  of  1991,  [$230,000,000]  $245,720,000. 
Provided  further,  the  Commission  is  authorized  to  make  available  for  official  reception 
and  representation  expenses  not  to  exceed  $2,500  from  available  funds.  (The 
Departments  of  Commerce,  Justice,  and  State,  the  Judiciary,  and  Related  Agencies 
Appropriations  Act,  1995.) 
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FY  1995  Congressional  Request 

ANALYSES  OF  CHANGE 
(Funds  In  Thousands  of  Dollars) 


Summary  of  Adjustments  to  Base  and  Built-in  Changes 


FY  1 994  Appropriation 
SALARIES  AND  EXPENSES 
Increase  to  Base: 

Compensation  and  Benefits 

1.  FY  1994  Annualization  costs: 

-  FY  1 994  Promotions 

-  FY  1994  Within  Grades 

-  FY  1994  Locality  Payralse 

2.  FY  1995  Compensation  and  Benefit  Increases: 

-  FY  1995  Payralse 

-  FY  1 995  Within  Grade  Increases/Promotions 

FY  1 995  Increase  Position  Utilization 
FY  1 995  Position  Utilization  Reduction 
Inc  for  DOL  Workers  Compensation  Fund 


3. 
4. 
5. 


Non-Salary 

1. 


2. 

3. 
4. 
5. 


Administrative  Reduction  (Executive  Order 
12837) 

Additional  amount  required  by  GSA  for 
Standard  Level  User  Charges  (SLUC) 

Adjustment  to  Other  Operation  Cost 

Adjustment  to  Systemic  Case  Support  Cost 

Information  Resource  Management 

TOTAL  INCREASE  TO  BASE 
TOTAL  FY  1995  AGENCY  REQUEST   


FTE 


2.850 


212 
-42 


170 

3,020 


AMOUNT 


$230,000 


798 

552 

1,385 


1,888 
1,058 

8,084 

-2,263 

149 


-1,364 

1,129 

2,554 

500 

1,250 

15,720 
245,720 
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SUMMARY  OF  BUDGET 
ACTIVITIES 

BUDGET  ACTIVITIES 

FY  1994  ESTIMATE 

FY  1995REOUE5T 

iNC(  +  >  OROECJ-) 

HE 

AMOUNT 
($000) 

FTE 

AMOUNT 
($000) 

FTE 

AMOUNT 

;*ooo) 

EXECUTIVE  DIRECTION  AND 
PROGRAM  SUPPORT 

220 

19,950 

223 

21,484 

+  3         +1,534 

ENFORCEMENT 

2,630 

183,550 

2,797 

197,736 

1-167 

+  14,186 

SUB  TOTAL 

2,850 

203,500 

3,020 

219,220 

+  170 

4  15  720 

STATE  AND  LOCAL 

... 

26,500 

... 

26,500 

... 

0 
+  •!  5..72C 

TOTAL  APPROPRIATION 

2,850 

230,000 

3,020 

245.720 

+  170 

NOTE:  Although  there  appears  to  be  an  increase  of  3  FTE  ir.  Executive  Direction  and 
Program  Support  and  167  FTE  in  Enforcement,  the  increase  is  really  170  FTE  in 
Enforcement  and  0  in  Executive  Direction  and  Program  Support.  The  FTE  increases 
reflected  in  the  table  are  actually  the  net  result  of  shifting  3  FTE  among  offices  in  both 
activities  to  compensate  for  the  growth  in  the  OIG's  office,  in  addition,  all  170  FTE 
requested  for  FY  1995  will  be  provided  to  EEOC  District  Offices. 
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BUDGET  ACTIVITY  I  -  EXECUTIVE  DIRECTION  AND  PROGRAM  SUPPORT 

SUMMARY 
(Funds  in  thousands) 


SUMMARY  OF  PROGRAM  REQUEST 

FY  1994  Estimate  FY  1995  Request  Inc  (  +  )  or  Dec  (-) 

FTE  Amount  FTE  Amount  FTE  Amount 

220  $19,950  223  $21,484  +3*  +$1,534 

*  The  increase  reflected  is  the  net  result  of  the  shifting  of  3  FTE  among  Headquarters 
Offices.   The  offsetting  reductions  are  shown  in  the  Enforcement  Section. 

PROGRAM  DESCRIPTION 

This  budget  activity  provides  the  framework  within  which  the  Commission  formulates 
the  policy  and  program  plans  required  to  effectively  carry  out  the  mission  of  the 
Agency.  It  provides  overall  direction,  policy  and  planning  for  all  Commission 
enforcement  and  support  activities,  as  well  as  leadership  and  coordination  of  federal 
equal  employment  efforts.  The  following  offices  are  included  in  this  budget  activity: 

Office  of  the  Chairman:  Responsible  for  the  implementation  of  Commission  policy  and 
for  the  administration  of  the  Commission,  including  the  appointment  of  such  officers, 
agents,  attorneys,  hearing  examiners,  and  employees  of  the  Commission  as  he/she 
deems  necessary  to  assist  the  Commission  in  the  achievement  of  its  mission  and  to 
perform  its  functions. 

Executive  Secretariat  (ES):  Serves  as  the  Agency's  focal  point  for  coordinating, 
processing,  storing,  retrieving,  documenting  and  tracking  policy,  decision,  and  related 
documents  flowing  to  and  from  the  Chairman,  Commissioners  and  program  offices; 
receives,  obtains  approval  for  and  distributes  Commission  agenda  items,  arranges  for 
all  Commission  meetings;  and  carries  out  Commission  responsibilities  regarding 
implementation/execution  of  the  Sunshine  and  Freedom  of  Information  Acts. 

Offices  of  the  Commissioners:  Recommend  policies  and  programs  to  the  Commission; 
develop  and  direct  the  policies  of  the  Commission;  consider  and  decide  on  all  matters 
that  come  before  the  Commission  in  the  exercise  of  their  powers;  dispose  of  all 
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matters  presented  for  its  collective  consideration  by  a  majority  vote  {a  quorLrr:  being 
present);  issue  Commissioners'  charges  of  discrimination  (when  appropriate);  autho;  ize 
and  approve  filing  of  suits  and  perform  such  other  functions  as  may  be  authorized  by 
the  Commission,  requested  by  the  Chairman,  or  prescribed  by  law,  regulation,  or 
order. 

Office  of  Management  (OM):  Provides  support  services  to  the  Commission's 
headquarters  office  and  50  field  offices  nationwide  and  maintains  proper  internal 
control  systems,  throughout  the  Agency.  OM  conducts  management  and 
organizational  analyses  and  provides  guidance  for  employee  performance  systems; 
personnel  and  labor  relations  services;  budget,  finance,  and  debt  collection;  contract 
and  procurement  services  and  administrative  support  services. 

Office  of  Inspector  General  (OIG):  Established  pursuant  to  Public  Law  100-504,  the 
Inspector  General  Amendments  of  1988,  the  OIG  is  an  independent  and  objective  unit 
responsible  for  assisting  management  in  its  efforts  to  ensure  that  EEOC  operations 
serve  the  public  interest.  Conducts  and  supervises  audits,  investigations,  and 
evaluations  which  focus  on:  (1)  identification,  elimination  and  prevention  of  waste, 
fraud  and  misuse  of  government  resources;  (2)  violation  of  laws,  rules  and  regulations; 
and  (3)  misconduct,  mismanagement  and  inefficiencies  in  ail  EEOC  programs  and 
operations. 

Office  of  Communications  and  Legislative  Affairs  (OCLA):  Represents  the  Commission 
to  the  print  and  electronic  media,  the  Congress,  and  the  general  public.  Under  the 
direction  of  the  Chairman,  OCLA  serves  as  the  Commission's  primary  external 
communications  link  with  the  news  media,  the  Congress  and  constituency 
organizations  and  conducts  interna!  communications  between  the  Commission  and 
field  and  headquarters  offices. 

Office  of  Equal  Employment  Opportunity  (OEEO):  Provides  guidance  to  the  Agency 
on  all  aspects  of  the  federal  government's  equal  employment  opportunity  program. 
Provides  EEO  counseling  services  to  potential  complainants;  investigates  complaints 
of  discrimination;  issues  Agency  decisions  regarding  complaints;  and  develops, 
implements  and  monitors  the  Commission's  affirmative  employment  program  plans 
and  programs  for  minorities,  women,  and  individuals  with  disabilities,  including 
veterans.  OEEO  maintains  liaison  with  the  Office  of  Personnel  Management  regarding 
its  current  policies  and  programs  concerning  employment  of  individuals  with 
disabilities,  including  disabled  veterans. 
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PROGRAM  ACCOMPLISHMENTS 

Undertook  initiative  to  establish  a  more  proactive,  collaborative  and  integrated 
approach  to  human  resources  management  which  recognizes  that  employees  want  a 
high  degree  of  involvement  and  ownership  in  their  work.  Developed  a  companion 
video  and  briefing  booklet.  Thinking  About  Tomorrow,  which  introduced  Human 
Resources  Management  Services  staff  and  crystallized  the  agency's  strategic  human 
resources  planning  issues.   (CM) 

Began  an  institutionalized  training  program  at  headquarters  which  focused  on 
computer  training,  career  enhancement  open  forums,  attorney  training,  team  building 
and  courses  for  administrative  support  staff.    (CM) 

Began  several  initiatives  to  address  issues  surrounding  the  Agency's  staffing,  health 
and  safety  and  productivity,  including  a  process  for  an  internal  organizational  review 
of  headquarter's  operations,  system  for  the  management  and  control  of  FTE's, 
Agency-wide  early  retirement  authority,  revitalized  health  and  safety  program  and  a 
new  local  area  network.    (CM) 

During  FY  1993,  the  Commission  implemented  the  EEOC  Education,  Technical 
Assistance,  and  Training  Revolving  Fund,  which  was  authorized  by  the  EEOC 
Education,  Technical  Assistance  and  Training  Revolving  Fund  Act  of  1992.  EEOC 
made  significant  modifications  to  the  Commission's  Accounting  System  (CAS)  to 
accommodate  management  of  the  Revolving  Fund.  The  Commission  also  developed 
streamlined  procurement  procedures,  as  well  as  a  detailed  Statement  of  Work  to 
ensure  maximum  contractual  performance.  Overall  programmatic  and  administrative 
support  was  provided  to  assist  offices  in  successfully  undertaking  activities  financed 
by  the  Revolving  Fund.    (OM) 

In  FY  1993,  EEOC  began  strategic  planning  to  replace  the  Commission  Accounting 
System  (CAS),  developed  in  1978,  with  a  financial  management  system  that  can  be 
integrated  fully  with  the  Agency's  IRM  requirements.  In  the  interim,  a  number  of 
activities  were  instituted  to  improve  or  strengthen  financial  management  operations. 
These  activities  included  analysis  of  funds  control  problems  experienced  by  certain 
offices  at  the  end  of  the  previous  fiscal  year  to  identify  specific  problems  and  to 
provide  corrective  actions;  revision/improvement  of  the  process  for  field  office 
allowance  review  and  approval;  providing  specific  budget  and  financial  management 
training  to  recently  hired  Headquarters  and  field  office  support  staff;  administering  the 
CAS  and  CAS  On-Line  Entry  Contingency  effort;  and  upgrade  of  the  computer- 
assisted  financial  document  retrieval  system.    (OM) 
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A  Procurement  LAN  was  established  at  headquarters  to  provide  for  efficiency  by 
automating  many  of  the  repetitive  procurement  activities  and  to  control  processing 
within  the  procurement  activity.    (OM) 

Similarly,  an  automated,  scanner-based  inventory  tracking  system  was  piloted  in  FY 
1992.  It  was  subsequently  expanded  to  all  50  field  locations  in  FY  1993.  Besides 
being  used  as  an  inventory  tool,  the  system  has  proven  to  be  invaluable  in  tracking 
and  controlling  excess  property  during  the  relocation  of  field  offices.    (OM) 

During  FY  1993,  the  Commission's  Legislative  Affairs  staff  received  and  processed 
more  than  3,200  written  congressional  and  White  House  inquiries.  Congressional  and 
White  House  correspondence  receipts  increased  nearly  10  percent  after  the  first  full 
year  of  ADA  enforcement.  In  addition,  approximately  1,150  public  information  snd 
media  calls  per  week  were  processed  during  FY  1993.    (OCLA) 

Technological  and/or  procedural  improvements  are  currently  being  processed  to 
receive  and  direct  incoming  calls  from  the  public.  Congress  and  media  more  efficiently 
and  with  emphasis  on  improved  customer  service.    (OCLA) 

The  Commission  has  continued  its  outreach  efforts  during  FY  1993  to  include 
development  and  distribution  of  outreach  and  public  information  materials  on  EEOC's 
law  enforcement  responsibilities  to  all  groups  protected  by  civil  rights  statutes,  and 
employers  covered  by  those  statutes,  including,  for  example,  development  of  an  ADA 
video  for  potential  charging  parties.    (OCLA) 

The  Publications  Distribution  Center  (PDC)  realized  its  projected  impact  on  improving 
EEOC's  response  time  to  public  information  requests  and  to  achieve  economies  of 
scale.  In  FY  1993,  the  first  year  of  operations,  calls  to  the  PDC's  800  number  for 
publications  totalled  165,757  and  the  PDC  received  21,771  written  requests  for 
information  publications.  A  total  of  1,596,622  publications  were  distributed. 
Improvements  include  the  establishment  of  procedures  to  respond  more  promptly  to 
requests  for  publications  in  alternative  formats,  creation  and  maintenance  of  an 
inventory  of  publications  in  alternative  format  and  system  for  increasing  the  inventory 
of  public  information  and  technical  assistance  materials.    (OCLA) 

In  accordance  with  federal  sector  complaint  regulations,  the  continuing  goal  of  EEOC's 
internal  EEO  program  since  FY  1992  has  been  to  conduct  pre-complaint  counseling 
in  an  average  of  1 5  days  and  to  complete  the  investigative  stage  of  the  formal 
complaint  process  in  180  days  or  less  for  at  least  90%  of  our  complaints.    (OEEO) 
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Within  the  past  18  months,  the  OIG  issued  25  audit  and  inspection  reports  to  the 
Chairman,  and  appropriate  management  officials,  covering  a  myriad  of  administrative, 
programmatic,  and  financial  matters.  Six  of  the  25  reports  involved  preaward 
contract  analyses  where  over  $560,000  in  questioned  costs,  $51 ,000  in  funds  to  be 
put  to  better  use,  and  $16,000  in  unsupported  costs  were  identified.  The  other  19 
audits  and  inspections  identified  findings  related  to  inadequate  internal  controls, 
noncompliance  with  appropriate  regulations,  and  deficiencies  in  agency  programs.  For 
example,  OIG  identified  deficiencies  in  the  Agency's  internal  control  program  and 
FMFIA  reporting,  and  weaknesses  in  the  management  of  GSA  motor  vehicles 
maintained  by  field  offices.  Through  these  and  other  reports,  OIG  made  scores  of 
specific  recommendations  to  correct  deficiencies  and  weaknesses.  Virtually  without 
exception,  Agency  managers  have  adopted  OIG's  findings  and  recommendations,  and 
taken  steps  to  implement  corrective  action.    (OIG) 

During  the  same  time  period,  OIG  received  over  140  investigation  requests  covering 
allegations  of  criminal  and  serious  administrative  misconduct  involving  EEOC 
programs,  personnel  and  operations.  Although  a  number  of  requests  remain  pending, 
OIG's  Investigations  Division  successfully  completed  cases  involving  conflicts  of 
interest;  improper  outside  employment;  illegal  intercept  of  mail;  abuse  of  the  agency's 
telecommunications  system;  and  theft  of  personal  and  government  property.    (OIG) 
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FY  1995  RESOURCE  REQUIREMENTS  FOR  EXECUTIVE  DIRECTION  AND 

PROGRAM  SUPPORT 


The  FY  1995  request  of  an  additional  $1,534,000  primarily  provides  for  required 
annualization  of  salary  increases  and  inflation  in  FY  1995.  No  additional  staff  or 
program  requirements  are  requested. 
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DECISION  UNIT 
Executive  Direction  and  Program  Support* 


OBLIGATIONS  BY  OBJECT  CLASS  ($000) 

Personnel  Compensation 

11.1    Full-time  permanent  (FTP) 

11.3    Other  than  FTP 

11.5    Other  personnel  compensation 

Total  Personnel  Compensation 

12.1    Civilian  personnel  benefits 

[Total  FERSI 
13.1    Benefits  to  former  personnel 

Total  Compensation  and  Benefits 

21.1    Travel  of  persons 

22.0  Transportation  of  things 

23.1  Other  rent/Communications 

23.2  Rental  payments  to  GSA 
24.0  Printing  and  reproduction 
25.0    Other  services 

26.0   Supplies  and  materials 
31.0    Equipment 

TOTAL 

FTE  BY  OFFICE:" 

Chairman  and  Executive  Secretariat 

Commissioners 

Communications/Legislative  Affairs 

Equal  Employment  Opportunity 

Office  of  Inspector  General 

Office  of  Management  (Excluding  IRMS) 

TOTAL  FTE 


FY  FY  FY  1995 

1993  1994  Agency 

Actual  Estimate  Request 


10,944 

11,618 

12,277 

343 

368 

384 

213 

238 

261 

11,500 


13,664 


19,384 


223 


12,114 


14,596 


19,950 


220 


12,912 


2,158 

2,469 

2,739 

(918) 

(1,051) 

(1,199) 

6 

13 

13 

15.664 


117 

163 

178 

0 

0 

0 

859 

883 

957 

1,348 

1,438 

1,561 

18 

18 

26 

1,561 

2,429 

2,633 

208 

217 

242 

1,609 

206 

223 

21,484 


14 

24 

24 

17 

24 

24 

16 

14 

14 

10 

9 

9 

11 

13 

17 

166 

136 

135 

223 


*  Executive  Direction  and  Program  Support  includes  the  activKies  of  the  Office  of 
Inspector  General. 

**  Reductions  by  Office  (except  the  Chairman,  Commissioners  and  the  Office  of 
Inspector  General)  are  based  upon  across  the  board  proportionate  cuts  in 
Headquarters  only  (Executive  Order  12839).  Estimates  also  reflect  a  shift  of 
positions  from  Headquarters  to  the  Field  Offices,  consistent  with  the  Chairman's 
goal. 
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BUDGET  ACTIVITY  II  -  ENFORCEMENT 

SUMMARY 

(Funds  in  thousands) 


SUMMARY  OF  PROGRAM  REQUEST 

FY  1994  Estimate  FY  1995  Request  !nc  (  +  )  or  Dae  {-) 

FTE  Annount  FTE  Amount  FTE  Amount 

2,630         $183,550  2,797       $197,736  167*         $14,156 

*  The  increase  reflected  is  the  net  result  of  the  shifting  of  3  FTE  within  Headquarters 
Offices  and  an  additional  167  FTE  for  the  District  Offices. 

PROGRAM  DESCRIPTION 

This  budget  activity  is  responsible  for  the  enforcement  of  the  statutes  under  the 
Agency's  jurisdiction:  Title  VII  of  the  Civil  Rights  Act  of  1964,  as  amended,  the  Age 
Discrimination  in  Employment  (ADEA)  of  1967,  as  amended,  the  Equal  Pay  Act  (EPA) 
of  1963,  as  amended,  the  Americans  with  Disabilities  Act  (ADA)  of  1990,  the  Civil 
Rights  Act  (CRA)  of  1991  and  with  regard  to  the  Federal  sector.  Section  SOI  of  the 
Rehabilitation  Act.  Enforcement  activities  and  the  programmatic  oversigiit  and 
technical  guidance  for  these  activities  are  carried  out  by  the  offices  listed  be'ow: 

Field  Offices:  A  total  of  50  field  offices  (24  District  offices*',  1  field  office  and  25 
Area**  and  Local  offices)  represent  the  core  of  the  Agency's  enforcement  program. 
These  offices  report  to  the  Agency's  Office  of  Program  Operations,  through  tha  Field 
Management  Program  Directors  (East  and  West).  The  field  offices,  underthe  direction 
of  the  23  District  Directors,  enforce  the  statutory,  regulatory,  policy  and  program 
responsibilities  of  the  Commission  through  full  investigation  of  the  merits  of  each 
charge,  sound  determination,  appropriate  conciliation  and  litigation,  as  necessary.  The 
field  is  responsible  for  fulfilling  a  wide  range  of  productivity  objectives  that  focus  on 
high  quality,  timely  and  appropriate  resolution  of  individual,  class  and  systemic 
charges,  and  for  securing  make-whole  relief  for  victims  of  discrimination  in  accordance 
with  Commission  policies. 

**  In  1994,  the  Commission  approved  the  upgrade  of  the  Albuquerque  Area  Office  to  District  Office 

level  and  the  Minneapolis  Local  Office  to  Area  Office  level.  Plans  ara  underway  to  eKectu»tf>  these 
upgrades. 
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While  all  field  offices  are  responsible  for  the  receipt  and  investigation  of  charges,  the 
District  Offices  provide  oversight  of  Area  and  Local  Offices  and  are  charged  v\/irh 
additional  responsibilities  in  the  areas  of  administration,  systemic  investigation^,, 
federal  hearings,  affirmative  action  programs,  and  legal  review  and  litigation.  District 
Offices  also  inform  individuals  of  their  rights  under  the  laws  enforced  by  EEOC, 
conduct  outreach  and  Technical  Assistance  Programs  and  provide  access  to 
Individuals  who  are  geographically  distant  from  EEOC  area  and  local  offices  or  whose 
primary  language  is  other  than  English. 

Office  of  Program  Operations  (OPO):  Responsible  for  resolving  charges  and 
complaints  of  employment  discrimination  filed  under  Title  VII,  ADEA,  EPA,  CP.A  of 
1 991 ,  and  ADA.  OPO  manages,  monitors  and  directs  the  administrative  enforcement 
activities  of  EEOC's  50  field  offices.  Specifically,  OPO  directs  investigations  of 
individual,  class,  and  Commissioner-initiated  pattern  and  practice  claims  of 
employment  discrimination. 

Information  Resources  Management  Services  (IRMS):  This  Service  Area  within  the 
Office  of  Management  is  responsible  for  planning  and  developing  EEOCs  automated 
data  processing  (ADP)  programs,  policies,  and  procedures.  IRMS  prov'des  computai 
support  and  programming  to  EEOC  offices  and  administers  comprehensive,  automated 
management  information  systems  (computer  hardware  and  software).  In  addition, 
iRMS  manages  the  Agency's  planning,  evaluation  and  procurement  of  hardware  ano 
software  for  microcomputers.  This  includes  the  management  and  operation  of  the 
Information  Technology  Center  for  technical  assistance  and  training.  IRMS  also 
manages  non-Charge  Data  System  (CDS)  application  software  projects  including  tie 
Personnel  Information  Resource  System,  several  aspects  of  EEO  Surveys  processing 
and  various  stand-alone  database  systems.  In  addition,  IRMS  manages  the 
information  technology  aspects  (related  to  computer  hardware  and  software)  of  the 
Agency's  Information  Resource  Management  (IRM)  program,  including  the  ADP 
security  program,  0MB  Circular  No.  A-130  compliance  and  IRM  planning. 

IRMS  manages  and  operates  the  Agency's  CDS  which  is  the  management  information 
system  used  to  track  the  Commission's  charge  processing  activities  through  field 
office  and  FEPA  databases  and  the  National  Data  Base  (NDB). 

Office  of  Legal  Counsel  (OLC):  Responsible  for  providing  legal  advice  and  counsel  to 
the  Chairman,  Commission  and  Commission  offices.  As  the  chief  legal  advisor  to  the 
Chairman  and  the  Commission,  the  Legal  Counsel  insures  that  the  Commission 
properly  executes  its  responsibilities  under  Executive  Order  12067,  facilitates  the 
development  of  policies  and  procedures  to  implement  the  various  statutes  the  EEOC 
enforces,  and  represents  the  Commission  in  litigation  in  which  it  is  a  defendant. 
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Office  of  Federal  Operations  (OFO):  Provides  leadership  and  guidance  to  Federal 
Agencies  on  all  aspects  of  the  Federal  government's  equal  employment  opportunity 
program,  in  accordance  with  Section  717  of  the  Civil  Rights  Act  of  1964,  as 
amended;  Section  501  of  the  Rehabilitation  Act  of  1967,  as  amended;  the  Equal  Pay 
Act  of  1963;  the  Age  Discrimination  in  Employment  Act  of  1967,  as  amended;  and 
Executive  Order  11478,  as  amended  by  Executive  Order  12106. 

OFO  develops  and  implements  Commission  approved  affirmative  employment  policies, 
designed  to  enhance  the  occupational  status  of  minorities,  women,  and  persons  with 
disabilities  in  the  Federal  government.  In  addition,  OFO  assures  Federal  agency  and 
department  compliance  with  Commission  regulations  which  establish  systems  for  the 
fair  adjudication  of  discrimination  complaints  within  the  Federal  service.  OFO 
administers  the  review  and  appeals  process  for  the  Federal  sector.  Finally,  OFO 
provides  program  guidance  and  leadership  to  all  other  Commission  activities  developed 
and  implemented  to  effect  government-wide  equal  employment  opportunity  processes 
and  programs. 

Office  of  General  Counsel  (OGC):  OGC  was  established  by  the  Equal  Employment  Act 
of  1972,  which  amended  Title  VII  of  the  Civil  Rights  Act  of  1964,  to  provide  a 
General  Counsel,  appointed  by  and  with  the  advice  of  the  Senate  to  have 
responsibility  for  the  conduct  of  litigation.  Following  transfer  of  functions  from  the 
U.S.  Department  of  Labor  to  the  Commission,  OGC  was  vested  with  the  responsibility 
for  conducting  litigation  under  the  ADEA  of  1967  and  the  EPA. 


PROGRAM  ACCOMPLISHMENTS 

Data  on  FY  1993  charge  activity  clearly  demonstrates  that  despite  the  fact  that 
inventory,  at  current  staffing  levels,  has  reached  historically  high  levels,  field  staff 
continue  to  achieve  a  productivity  level  higher  than  at  any  other  time  in  the  Agency's 
history.  Fiscal  year  1993  data  shows  that  productivity  per  staff  available  is  the 
highest  in  the  Agency's  history.  Productivity  for  FY  1993  was  97.1  resolutions  per 
investigator  available.  (OPO) 

Monetary  benefits  recovered  through  enforcement/systemic  efforts  during  FY  1993 
exceeded  126  million  dollars,  up  7.7  percent  from  FY  1992  benefits.  Average 
monetary  benefits  were  $14,823  per  person.  Average  dollar  benefits  were  highest 
for  ADEA  resolutions  at  $22,409.  (OPO) 

Designated  technical  assistance  coordinators  and/or  liaisons  are  being  established  in 
all  field  offices  as  resources  are  available.   This  will  enhance  voluntary  compliance 

FY  1995  Budget  Request  31 


465 


Equal  Employment  Opportunity  Commission 


with  the  statutes  that  EEOC  enforces  through  the  provision  of  technical  assistance  to 
ennployers,  interest  groups,  potential  charging  parties,  and  other  members  of  the 
public.  (OPO) 

Also  during  fiscal  year  1993,  the  Commission  conducted  quality  reviews  in  22  of  24 
district  offices,  completed  two  research  studies:  "Sexual  Harassment  in  Charga 
Receipts  and  Resolutions"  and  "Equal  Employment  Opportunity  Profile  of  Private  and 
Public  Employers,"  and  published  the  annual  publication  of  Job  Patterns  for  Minorities 
and  Women  in  Private  Industry.  1992.  and  the  Indicators  of  Ecual  Empiovment  Data 
Dissemination.  Field  office  representatives  made  1,694  outreach  presentations  to 
94,107  individuals  in  fiscal  year  1993.  The  topics  most  frequently  addressed  were 
those  providing  general  information  about  EEOC  (48.2  percent).  Sexual  harassment 
presentations  accounted  for  18.6  percent  of  the  presentations  and  Americans  with 
Disabilities  Act  presentations,  31.6  percent.    (OPO) 

During  fiscal  year  1993,  the  Commission  began  processing  the  State  and  Locel 
Government  Information  (EEO-4)  Survey  in-house  rather  than  by  contract.  The  survey 
is  now  designed  for  processing  by  EEOC  staff  instead  of  by  private  contractor.  The 
cost  avoidance  to  the  agency  amounts  to  $240,000  the  first  year  and  $300,000  in 
subsequent  years.  As  an  efficiency  and  further  cost  avoidance  measure,  the  Agency 
has  also  modified  the  EEO-4  Survey  reporting  cycle  from  annual  to  biennial.   (OPO) 

EEOC  has  responded  to  an  extremely  large  volume  of  requests  for  information  and/or 
guidance  during  FY  1993.  The  Commission's  Office  of  Program  Operations  (OPO/ 
responded  to  over  1,300  data  requests  for  survey/employer  data  and  provided  over 
15,000  reports.  EEOC's  Office  of  Federal  Operations  (OFO)  received  Epproximateiy 
28,000  telephone  inquires,  many  of  which  were  requests  for  technical  assistance  in 
the  federal  sector  EEO  program  areas,  in  addition,  OFO  has  realized  a  steady  increase 
in  both  controlled  (CongressionalAA/hite  House  and  Chairman  referred)  ano 
uncontrolled  correspondence.  In  1991,  681  pieces  of  controlled  correspondence  wcr« 
answered;  in  1 992  the  number  increased  to  1 ,001 .  In  1 993  the  volume  increased  to 
1,179,  nearly  doubling  in  volume  in  just  two  years.  This  is  in  addition  to  the  27,000 
pieces  of  mail  and  4,000  original  responses  which  are  handled  each  year  by  OFC. 
(OPO,  OFO) 

During  FY  1993,  OFO  participated  in  141  presentations  on  topics  ranging  from  the 
implementation  of  Part  1614  regulations  to  sexual  harassment.  OFO  developed  and, 
in  conjunction  with  staff  of  the  Office,  of  Legal  Counsel,  presented  a  series  of  eleven 
seminars  on  1 614  regulations,  as  part  of  the  agency's  Revolving  Fund  effort.  Thes3 
seminars  were  offered  in  Atlanta,  Chicago,  Dallas,  San  Francisco  and  Washington, 
D.C.    (OFO,  OLC) 
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To  ensure  that  new  attorneys  were  fully  functional  in  a  short  period  of  time,  newly 
hired  attorneys  received  an  intensive  in-house  briefing  during  their  first  two  working 
weeks.  This  initiative  was  undertaken  to  fully  innmerse  them  in  the  civil  rights  laws, 
procedural  regulations,  characteristics  of  Federal  employment,  appropriate  writing 
style  for  appellate  decisions,  and  Commission  policies  and  precedents.  Attorneys 
became  proficient  in  a  shorter  period  of  time,  expediting  their  ability  to  produce  draft 
decisions  more  quickly.    (OFO) 

To  achieve  a  more  current  appeals  inventory,  program  managers  prioritized  the 
pending  FY  1992  appeals  for  early  resolution.  The  overall  effort  resulted  in  early 
matching  of  incomplete  agency  files,  resolution  of  almost  all  procedural  and  merit 
cases,  and  obtaining  Commission  approval  on  pending  difficult  issues.  Only  54  FY 
1992  appeals  remained  in  inventory  at  the  end  of  FY  1993.    (OFO) 

EEOC  distributed  1990  Census  Availability  Data  (CAD)  to  Federal  agencies  during  FY 
1993.  The  CAD  replaced  1980  Census  data  that  had  been  used  by  agencies  to 
prepare  annual  affirmative  employment  reports  and  other  work  force  analyses  under 
MD  714  for  minorities  and  women.  The  provision  of  current  CAD  has  allowed  Federal 
agencies  to  conduct  more  accurate  and  meaningful  analyses  of  their  respective  work 
forces  at  the  national,  regional,  and  state  and  local  levels,  thereby,  identifying  work 
force  underrepresentation  for  targeted  affirmative  employment  intervention  and 
activities.    (OFO) 

EEOC's  Affirmative  Employment  Division  coordinated  and  took  part  in  eight  on-site 
reviews  conducted  by  District  Office  Federal  Affirmative  Action  Units  of  agency  field 
installations  in  FY  1993.  In  order  to  use  resources  more  effectively,  "focused 
reviews"  were  implemented  whereby  specific  elements  of  installations'  affirmative 
employment  programs  were  scrutinized  to  determine  if  they  were  in  compliance  with 
the  Commission's  regulations,  directives  and  instructions.  This  approach  reflects  the 
greater  emphasis  being  placed  on  enforcement  in  ensuring  that  agencies  properly 
implement  their  affirmative  employment  plans  and  monitor  their  program  results. 
(OFO) 

Congress  directed  the  Commission  and  the  Department  of  Labor  to  sponsor  a  study 
on  the  use  of  fitness  tests  as  an  alternative  to  mandatory  age  retirement  requirements, 
to  determine  ability  to  perform  in  certain  public  safety  jobs.  The  Alternatives  to 
Chronological  Age  in  Determining  Standards  of  Suitability  for  Public  Safety  Jobs  Study 
was  completed  and  transmitted  to  Congress  early  in  FY  1993.  The  police  and 
firefighters  study  concluded  that  tests  currently  are  available  that  are  better  predictors 
of  ability  to  perform.    (OLC) 
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The  Commission  approved  and  disseminated  to  EEOC  field  offices  and  the  public, 
Interim  Enforcement  Guidance  on  "Disability-Based  Distinctions  in  Health  Insurance 
Plans"  under  the  ADA.  This  guidance  provides  the  Commission's  interpretation  of  the 
provisions  of  the  Americans  with  Disabilities  Act,  and  addresses  the  questions  raised 
by  those  health  insurance  plans  that  exclude  coverage,  or  have  reduced  coverage,  for 
AIDS  and  other  medical  or  disability-based  conditions.    (OLC) 

The  three  divisions  that  comprise  Legal  Services  defend  administrative  and  court 
actions  filed  against  the  Commission.  The  Commission's  Internal  Litigation  Divisions 
began  Fiscal  Year  1994  with  88  open  cases.  The  Advice  and  External  Litigation 
Division  (AELD)  had  40  open  cases.  In  fiscal  year  1993,  the  Internal  Litigation 
Divisions  achieved  favorable  decisions  and  other  resolutions  from  courts  and 
administrative  tribunals  in  85  cases  and  the  Advice  and  External  Litigation  Division  in 
48  cases.    (OLC) 

The  Commission  and  the  Department  of  Justice  approved  a  proposed  final  joint 
regulation  to  coordinate  the  enforcement  of  Section  504  of  the  Rehabilitation  Act  of 
1 973  and  Title  I  of  the  Americans  with  Disabilities  Act.  The  regulation  was  circulated 
for  interagency  coordination,  pursuant  to  Executive  Order  12067,  and  agency 
comments  were  under  review  at  the  end  of  FY  1993.    (OLC) 

The  Commission  published  in  the  Federal  Register  for  public  comment  Proposed 
Consolidated  Harassment  Guidelines.  The  proposed  guidelines  recite  the  current  state 
of  the  law  on  harassment  in  the  workplace  because  of  an  individual's  race,  religion, 
sex,  national  origin,  age  or  disability.    (OLC) 

The  Commission  published  in  the  Federal  Register  for  public  comment,  a  Notice  of 
Proposed  Rulemaking  (NPRM)  revising  Section  1 605.2  of  the  Commission's  Religious 
Discrimination  Guidelines  (pertaining  to  reasonable  accommodation  in  light  of  the 
Supreme  Court's  decision  in  Ansonia  Board  of  Education  v.  Philbrook).   (OLC) 

During  FY  1993,  the  Agency  made  operational  enhancements  to  the  Charge  Data 
System  (CDS).  EEOC  completed  CDS  hardware  upgrades  for  all  77  State  and  Local 
Fair  Employment  Practices  Agencies  (FEPAs)  using  the  CDS  system.  These  upgrades 
replace  the  old  NCR  Minitower  computer  provided  to  the  FEPAs  with  an  NCR-600 
computer  with  twice  the  speed  and  storage  capacity  of  the  original  system.  In 
addition,  analysis,  design  and  programming  of  the  CDS  Filemerge  sy.stem  was 
completed  which  will  allow  greater  use  of  CDS  compliance  data  with  Word  Perfect 
documents.  The  Agency  also  performed  the  analysis,  design  and  programming  of  the 
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field  component  of  the  new  CDS  Litigation  Tracking  System  and  completed  the 
programming  of  the  Filepro4.1  upgrade  end  CDS  application  upgrade  for  FEPAs  which 
use  CDS.    (IRMS) 

Also,  during  FY  1 993,  EEOC's  Information  Resource  Management  Services  performed 
the  analysis,  design  and  programming  of  the  CDS  HUD  component  for  FEP  Agency 
computers  to  allow  transmission  of  HUD  complaint  data  from  FEPAs  to  HUD  via  the 
EEOC  CDS  National  Database.    (IRMS) 

In  the  area  of  office  automation,  IRMS  intensified  delivery  of  computer  training  to 
EEOC  staff.  It  developed  new  data  base  applications  in  support  of  financial 
operations.  IRMS  also  developed  and  distributed  to  investigators  and  attorneys 
electronic  versions  of  the  Compliance  Manual  and  ADA  guidance  allowing  for  easier 
and  more  thorough  research.    (IRMS) 

As  part  of  the  Commission's  long-range  IRM  integration  effort,  IRMS  completed  the 
following  activities:  Joint  Application  Development  sessions  with  internal  offices;  the 
development  of  the  Enterprise  Mission  and  Business  Architecture,  which  reflects  how 
EEOC's  work  flow  and  procedures  access  and  manipulate  information  (this  model  will 
be  used  as  a  baseline  for  all  future  application  design  and  development);  Rapid 
Application  Development  sessions  with  internal  staffs  which  resulted  in  the 
development  of  a  prototype  desktop  application  for  the  Charge  Intake  application;  and 
a  final  detailed  design  report  for  use  in  implementing  the  Headquarters  portion  of  the 
integrated  Enforcement/Litigation  system.    (IRMS) 

During  FY  1993,  IRMS  also  completed  the  final  analysis  of  proposals  in  response  to 
the  agency's  solicitation  for  a  multi-platform,  Open  Systems  Standards-compliant  data 
base  management  system  (DBMS);  developed  an  estimate  of  funding  needed  to 
acquire  the  DBMS  licenses,  training,  and  related  items;  completed  negotiations, 
received  Best  and  Final  Offer,  and  awarded  a  contract  to  the  successful  offeror. 
(IRMS) 

In  FY  1993,  OGC's  Research  and  Analytic  Services  (RAS)  provided  experts  in  14  Title 
Vil  cases  and  1 2  ADEA  cases.  In  addition,  RAS  provided  substantial  research  support 
for  EEOC-wide  initiatives,  such  as  the  Congressionally  mandated  Alternatives  to 
Chronological  Age  in  Determining  Standards  of  Suitability  for  Public  Safety  Jobs  Study 
and  the  Federal  Executive  Committee  on  Metropolitan  Areas.    (OGC) 

The  Commission  filed  408  substantive  lawsuits  as  of  the  end  of  FY  1993.  Of  these 
lawsuits,  263  were  brought  under  Title  VII,  four  under  the  Americans  with  Disabilities 
Act,  111  under  the  Age  Discrimination  in  Employment  Act  (ADEA),  three  under  the 
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Equal  Pay  Act  (EPA),  eight  under  both  the  ADEA  and  Title  Vf!,  and  14  under  both  the 
EPA  and  Title  VII.  Another  79  suits  filed  were  subpoena  enforcement  actions  initiated 
to  obtain  information  necessary  to  investigate  charges  filed  with  the  Commission, 
(OGC) 

EEOC  also  resolved  332  lawsuits  as  of  FY  1993,  and  recovered  more  than  $34  million 
in  back  pay  for  discrimination  victims.  The  resolved  lawsuits  included  223  filed  under 
Title  VII,  two  under  ADA,  83  under  ADEA,  one  under  EPA,  eight  under  both  ADEA 
and  Title  VII,  and  15  under  both  the  EPA  and  Title  VII.  Another  62  resolutions 
involved  subpoena  enforcement  and  other  actions.    (OGC) 

A  sampling  of  Office  of  General  Counsel  Case  Activity  during  FY  1993  includes  the 
following: 

1.         Cases  Before  the  United  States  Supreme  Court 


St.  Mary's  Honor  Center  v.  Hicks,  No.  92-602  (June  25,  1993).  The 
Commission  filed  a  brief  as  amicus  curiae  along  with  the  Solicitor  General's 
Office,  arguing  that  the  plaintiff  was  entitled  to  judgment  as  a  matter  of  law 
once  he  had  established  a  prima  facie  case  and  had  shown  that  all  the 
defendant's  non-discriminatory  reasons  for  the  adverse  action  in  issue  were 
unworthy  of  credence.  The  Supreme  Court  held,  however,  that  a  plaintiff  in  a 
disparate  treatment  case  is  not  entitled  to  judgment  as  a  matter  of  law  in  such 
cases.  According  to  the  Court,  a  finding  of  pretext  may  support  a  conclusion 
of  discrimination  but  such  a  conclusion  is  not  mandatory.  The  Court  reversed 
and  remanded  the  case  to  the  Eighth  Circuit  to  determine  whether  the  district 
court's  finding  that  the  plaintiff  was  not  discriminated  again.st  was  clearly 
erroneous. 

Hazen  Paper  Co.  v.  Biggins.  No.  91-1600  (April  20.  1993).  The  Supreme  Court 
vacated  and  remanded  the  case  to  the  First  Circuit  Court  of  Appeals  for 
reconsideration  of  whether  the  evidence  showed  that  the  employer 
discriminated  against  Walter  Biggins  on  the  basis  of  his  age.  The  Court  found 
that  the  court  of  appeals  had  relied  improperly  on  evidence  that  Hazen  Paper 
Co.  discharged  Biggins  because  his  pension  was  about  to  vest  as  evidence  of 
age  discrimination.  The  Court  did  not  adopt  a  blanket  rule  against  reliance  on 
so-called  "age  proxies"  as  evidence  of  age  discrimination,  but  it  did  say  that 
reliance  on  an  age-linked  characteristic  does  not  itself  constitute  a  violation  of 
the  ADEA.  It  did  not  reach  the  question  of  whether  a  disparate  impact  claim 
could  be  raised  under  the  ADEA,  and  if  so  whether  use  of  an  "age  proxy" 
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would  be  a  neutral  rule  with  a  disparate  impact  on  the  basis  of  age.  The  Court 
also  reaffirmed  the  standard  for  willfulness  it  adopted  in  Trans  World  Airlines, 
inc.  V.  Thurston.  469  U.S.  Ill  (1985},  and  applied  the  "knowing  or  reckless 
disregard"  standard  to  cases  of  individual  disparate  treatment.  The  United 
States  and  the  EEOC  participated  in  the  case  as  amicus  curiae. 


2.         Title  VII  Race  Discrimination  Actions/Decisions 


EEOC  V.  T.P.I.  Restaurant/Shonevs.  No.  89-2665-HB  (W.D.  Tenn.).  The 
consent  decree  in  this  case  was  approved  on  November  1 6,  1 992.  The  decree 
resolves  a  Title  VII  claim  of  race  discrimination  in  segregating  Blacks  from  front 
end  positions  in  approximately  20  Shoneys'  restaurants  in  the  Memphis  area 
between  1 980  and  1 989.  The  decree  provides  for  $850,000  in  back  pay  relief 
plus  interest,  and  includes  the  expenditure  of  $1.3  million  in  various  forms  of 
affirmative  action,  outreach,  and  community  involvement. 

Title  VII  Sex  Discrimination  Actions/Decisions 


EEOC  v.  General  Telephone  &  Electric  of  the  Northwest.  C.A.  No.  C77-247-C 
(W.D.  Wash.).  A  consent  decree  was  entered  in  this  case  on  October  20, 
1 992,  resolving  allegations  that  the  defendant  discriminated  against  women  on 
the  basis  of  sex  with  respect  to  hiring,  assignment,  and  promotion.  The 
consent  decree  provides  for  $400,000  in  back  pay  to  claimants  immediately 
and  $800,000  in  training  over  a  four-year  period. 

4.         Title  Vli  National  Origin  Discrimination  Actions 


EEOC  V.  Lubv's  Cafeterias.  Inc..  No.  CA3-88-1 141-H  (N.D.  Tex.).  A  consent 
decree  entered  on  December  22,  1992,  resolved  this  case  involving  a  Title  VII 
claim  that  the  employer  failed  to  hire  Hispanics  and  women  as  cafeteria 
managers.  The  decree  provides  for  $500,000  in  back  pay  relief  for  class 
members,  who  will  be  identified  post-decree.  In  addition,  the  decree  requires 
the  employer  to  grant  preferential  placement  into  management  positions  to  40 
qualified  victims  of  discrimination,  modify  its  hiring  procedures,  post  EEO 
notices,  provide  EEO  training  to  its  managers  and  hiring  personnel,  and  provide 
the  Commission  with  hiring  information  for  three  years. 
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Title  VII  Religious  Discrimination  Actions/Decisions 


EEOCv.  Shaw  Industries.  No.  CiV-1 -92-240  (E.D.Tenn..  April  ^'O.  1993)  The 
consent  decree  in  this  case  resolved  the  ciaim  that  the  defendant  failed  to 
accommodate  the  charging  party's  religious  beliefs,  which  led  to  his  discharge 
when  he  was  unable  to  maintain  the  defendant's  work  schedule.  The  decree 
provides  the  charging  party  with  $32,000  in  monetary  relief,  in  addition,  the 
decree  enjoins  the  defendant  from  engaging  in  employment  practices  which 
violate  Title  Vll's  prohibitions  against  discrimination  on  the  basis  of  religion,  and 
further  enjoins  retaliation  prohibited  by  Title  VII.  The  defendant  further  agreed 
to  post  a  notice,  and  to  expunge  negative  references  concerning  the  issues 
raised  by  the  litigation  from  charging  party's  personnel  file. 

Title  VII  Retaliation  Actions/Decisions 


EEOC  V.  Recognition  Eauipment.  Inc..  No.  CA3-90-1534R  .'\'.D.  Tex.).  A 
settlement  agreement,  filed  on  October  1,  1992,  resolves  retaliation  claims 
under  Title  VII  and  the  ADEA,  and  provides  full  back  pay  relief  as  well  as 
damages  for  pendent  state  claims  alleged  in  a  private  Rnti-^n  that  had  been 
consolidated  with  the  Commission's  suit.  The  agreement  provides  for  $52,500 
in  monetary  relief,  expunction  of  adverse  materials  from  the  charging  party's 
personnel  file,  a  neutral  job  reference,  and  EEO  training  of  managers  and 
supervisors. 

Actions  Under  the  Age  Discrimination  in  Emplovment  Act 


EEOC  V.  Watergate  at  Landmark  Condominium.  No.  92-1 224-A  (E.D.  Va..  April 
29,  1 993).  The  Commission  alleged  that  because  of  the  charging  party's  age, 
63,  the  defendant,  a  condominium  organization,  discharged  her  from  the 
position  of  Director/Tennis  Pro  of  the  defendant's  tennis  club  and  failed  to  hire 
her  as  Manager  of  the  club.  Following  a  one-day  trial,  the  ;'jry  returned  a 
verdict  for  the  Commission.  The  Commission's  evidence  showed  that  changing 
party,  who  had  worked  for  the  defendant  as  Director/Tennis  P''o  for  13  years, 
was  the  most  qualified  applicant  for  the  newly  created  Manager  position,  and 
that  residents  of  the  condominium,  who  played  a  significant  role  in  the  tennis 
club,  had  stated  that  the  charging  party  was  too  old  to  run  the  tennis  club.  The 
jury  found  that  the  defendant's  violation  of  the  ADEA  was  willful  and  awaraed 
the  charging  party  $63,820  in  back  pay  and  an  equal  amount  as  liquidated 
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damages.  The  court  awarded  the  charging  party  an  additional  $93,01 1  in  front 
pay  and  $6,104  in  attorney's  fees.   The  defendant  has  appealed  this  case. 


8.        Actions/Decisions  Under  the  Equal  Pav  Act 


EEOC  V.  Tree  of  Life  Christian  Schools.  No  C2-85-1771  (S.D.  Ohio,  October 
28,  1992).  The  court  entered  a  consent  order  in  this  case,  affirming  an  earlier 
ruling  that  the  defendant's  practice  of  paying  a  family  allowance  to  its  male 
employees  while  denying  this  allowance  to  similarly-situated  women  employees 
violated  the  Equal  Pay  Act,  and  ordering  the  defendant  to  pay  make- whole  relief 
to  19  class  members  in  the  amount  of  $96,905.  The  order  further  requires  the 
defendant  to  apply  the  same  criteria  to  female  employees  that  it  applies  to  male 
employees  when  awarding  its  "head-of-household"  allowance. 

9.         Actions/Decisions  Under  the  Americans  With  Disabilities  Act 


EEOC  V.  AlC  Security  Investigations.  Ltd..  et  al..  No.  92  C  7330  (N.D.III.).  In 
this  first  case  brought  by  the  Commission  to  enforce  the  Americans  with 
Disabilities  Act,  the  Commission  argued  that  the  defendants  had  discharged  the 
charging  party  because  he  had  brain  cancer,  even  though  he  had  continued  to 
perform  the  essential  functions  of  his  position  as  Executive  Director.  The  jury 
returned  a  verdict  in  favor  of  the  Commission  in  March  and  the  magistrate 
entered  judgment  in  June,  ordering  $222,000  in  back  pay,  including  punitive 
and  compensatory  damages. 


Bonnie  Cook  v.  State  of  Rhode  Island.  First  Circuit.  No.  93-1093  Brief  as 
Amicus  Curiae  Filed  July  15.  1993.  Cook  sued  the  State  of  Rhode  Island's 
Department  of  Mental  Health,  Retardation,  and  Hospitals  ("MHRH")  under  § 
504  of  the  Rehabilitation  Act  of  1973,  alleging  that  she  was  refused 
employment  as  an  institution  attendant  on  the  basis  of  a  perceived  disability  - 
her  morbid  obesity.  Cook  prevailed  at  trial,  obtaining  a  jury  verdict  of 
$100,000  in  compensatory  damages  as  well  as  an  equitable  order  of 
instatement  to  the  position.  The  district  court  denied  MHRH's  subsequent 
motion  for  judgment  as  a  matter  of  law,  concluding  that  the  evidence  at  trial 
supported  a  jury  verdict  that  MHRH  regarded  Cook  as  disabled.  MHRH 
appealed  from  this  denial. 
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The  question  raised  was  whether  obesity  is  a  disability  under  §  504  of  ihe 
Rehabilitation  Act  of  1 973  or  Title  I  of  the  Americans  with  Disabilities  Act  must 
be  determined  on  a  case  by  case  basis  depending  upon  the  duration  and  extent 
of  the  condition. 

Sufficient  evidence  was  presented  at  trial  to  support  the  jury  verdict  that  MHRH 
regarded  Cook  as  disabled  because  of  her  morbid  obesity. 


Mason  Tenders  District  Council  Welfare  Fund  v.  Donaqhey  Southern  District 
of  New  York.  No.  93  Civ.  1154  (JES)  Brief  as  Amicus  Curiae  Tiled  Septembjf 
16.  1993.  Mason  Tenders  District  Council  Welfare  Fund  (the  Fund),  a  multi- 
employer labor-management  trust  fund  providing  health  benefits  to  eligible 
employees  of  contributing  employers,  amended  its  comprehensive  .lealth  plan 
in  July  1991  to  exclude  coverage  for  all  medical  expenses  related  to  HIV 
infection,  AIDS,  or  AIDS  Related  Complex.  Terence  Donaghey,  a  plan 
participant,  filed  an  EEOC  charge,  and  the  Commission  determined  that  the 
plan's  AIDS  exclusion  appears  to  violate  the  Americans  with  Disabii'ties  Act 
(ADA).  In  March  1993,  the  Fund  sued  the  EEOC,  Donaghey,  and  several  other 
plan  participants,  seeking  a  declaration  tha*  the  AIDS  exclusion  represents  a 
lawful  exercise  of  the  fiduciary  powers  of  the  fund's  trustees.  The  Commission 
in  June  1993  filed  a  separate  ADA  enforcement  action  against  the  Fund,  and 
has  since  been  dropped  from  the  Fund's  suit.  Both  lawsuits  are  pending  before 
the  Honorable  John  E.  Sprizzo  of  the  Southern  District  of  New  York.  The  Fund 
moved  for  summary  judgment  in  its  lawsuit,  and  the  Commission  fiiea  an 
opposing  brief  as  amicus  curiae  to  present  its  views  to  the  Court. 

The  Commission  argued  the  following:  1)  ADA  prohibits  disability-based 
discrimination  in  the  provision  of  benefits  under  an  ERISA-reguiated  self-insured 
employee  benefit  plan;  2)  the  district  court  lacks  subject  matter  jurisdiction  ever 
the  Fund's  declaratory  judgment  action;  3)  the  Fund  is  a  covered  entity  under 
the  ADA;  and  4)  the  Fund's  exclusion  from  coverage  of  all  AIDS-related  medical 
expenses  unlawfully  discriminates  on  the  basis  of  disability  in  the  provision  of 
employee  health  benefits  in  violation  of  the  ADA. 
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FY  1995  RESOURCE  REQUIREMENTS  FOR  ENFORCEMENT 


An  additional  170  positions  and  $14,186,000  is  requested  in  FY  1995  for  the 
Commission's  Enforcement  Activity. 

The  additional  positions  include  a  total  of  145  field  investigative  staff  comprised  of 
112  investigators,  14  supervisors,  and  19  clericals  for  compliance  efforts  in  the 
Private  Sector.  In  the  Federal  Sector,  a  total  of  25  field  hearings  staff  is  requested. 
This  staff  is  comprised  of  19  Administrative  Judges,  3  supervisors,  and  3  clericals. 

In  addition  to  the  position  increase  requested  consistent  with  the  President's 
investment  package,  an  additional  $500,000  is  requested  for  the  Agency's  Systemic 
Program  in  FY  1995  and  an  additional  $1,250,000  is  requested  to  continue  the 
critically  needed  Information  Resource  Improvement  activities  begun  in  FY  1991. 

JUSTIFICATION 

Requested  Position  Increase 

With  mounting  pending  inventory  in  both  the  Private  and  Federal  Sector  Programs 
resulting  from  record  level  charge/complaint  filings  additional  staff  is  the  most  viable 
means  at  this  point  of  reducing  the  enormous  level  of  workload  currently  facing  the 
Commission.  Additional  personnel  will  serve  as  one  aid  in  ensuring  timely  and  quality 
results  in  the  Commission's  compliance  and  hearings  activities. 

In  FY  1995,  the  Commission  will  continue  to  explore  operational  initiatives  which  will 
focus  not  only  on  bringing  the  existing  workload  under  control,  but  maintaining 
manageable  workload  levels  in  the  outyears.  EEOC  will  continue  to  reassess  the  way 
the  Agency  currently  administers  its  mission,  with  the  objective  of  developing  and 
incorporating  operational  changes  which  will  result  in  improved  performance,  high 
productivity,  and  quality  service  to  the  public. 
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Requested  Position  Increase  -  Private  Sector 

in  FY  1993,  the  Government  Accounting  Office  (GAO),  in  testimony  before  the 
Subcommittee  on  Select  Education  and  Civil  Rights,  was  joined  by  civil  rights 
organizations  in  expressing  concern  over  EEOC's  operations.  Many  of  their  concerns 
are  similar  to  those  expressed  over  the  years  by  the  Commission  in  its  attempts  to 
acquire  adequate  resources  to  properly  carryout  its  mission.  EEOC  realizes  that 
providing  additional  resources  to  what  appears  to  be  a  never  ending  problem  is  not 
always  the  answer.  However,  the  Commission's  past  attempts  to  acquire  even 
minimally  sufficient  staff  and  funds  have  not  always  been  successful,  while  at  the 
same  time,  staffing  levels  have  decreased.  Also  during  this  same  period,  the 
Commission  received  increased  statutory  mandates  under  the  Americans  with 
Disabilities  Act  and  the  Civil  Rights  Act  of  1 991 ,  with  virtually  no  additional  resources 
to  handle  the  additional  work  which  has  been  generated  since  implementation  of  the 
new  laws  and  regulations.  To  illustrate,  17.4  percent  of  the  charges  filed  with  the 
EEOC  as  of  the  end  of  FY  1 993  were  filed  under  the  Americans  with  Disabilities  Act. 
In  addition,  14.5  percent  of  all  charges,  or  approximately  6.560  charges,  filed  with 
state  and  local  FEPAs  during  this  same  period,  state  a  violation  of  the  Americans  with 
Disabilities  Act,  and  are  also  filed  with  the  EEOC. 

Activity  data  for  FY  1 993  indicate  that  field  offices'  achievements  marl<ed  yet  another 
record  year  in  terms  of  productivity.  However,  the  negative  impact  of  current 
resource  levels  on  the  Commission's  ability  to  accomplish  its  goals  cannot  be  stressed 
enough.  FY  1993  charge  activity  data  clearly  demonstrate  that  despite  the  fact  that 
field  staff  continue  to  achieve  a  productivity  level  higher  than  at  any  time  in  the 
Agency's  history,  the  inventory  at  current  staffing  levels  has  reached  unmanageably 
high  levels.   The  additional  staff  is  requested  to  alleviate  this  situation. 
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PRIVATE  SECTOR  EEOC  ENFORCEMENT 
COMPLIANCE  ACTIVITY 

WORKLOAD/WORKFLOW 

FY  1993 
Actual 

FY  1994 
Estimate 

FY  1995 
Estimate 

Total  Pending 
Charge/Complaints 

52,955 

73,124 

101,766 

Total  Receipts  to  Process 

87,942 

90,580 

93,298 

Net  Transfers  and  Deferrals 

4,194 

4,194 

4,194 

Net  Transfers  out  of 
Enforcement 

(251) 

(251) 

(251) 

Total  Workload 

144,840 

167,647 

199,007 

Charges/Complaints 
Resolved 

71,716 

65,881 

74,147 

Charges/Complaints 
Forwarded 

73,124 

101,766 

124,860 

Charges/Complaints 
Inventory  (Months) 

12.2 

18.6 

20.3 

In  FY  1993,  despite  a  4.6  percent  increase  in  productivity  over  FY  1992,  from  92.8 
to  97.1  average  resolutions  per  investigator,  an  accompanying  21.6  percent  rise  in 
receipts  resulted  in  an  overall  ratio  of  resolutions  to  receipts  significantly  less  than 
one-to-one  for  the  second  year  in  a  row.  The  increase  in  productivity  from  FY  1991 
to  1993  is  9.7  percent  or  more  than  eight  resolutions  per  investigator.  When  net 
transfers  from  state  and  local  agencies  are  added  to  EEOC's  enforcement  workload, 
the  ratio  of  resolutions  to  incoming  work  drops  even  further  below  the  one-to-one 
mark.  This  has  led  to  increases  in  pending  inventory  of  38.3  percent  over  the  52,856 
charges  pending  at  the  end  of  FY  1 992,  and  a  59.9  percent  increase  over  the  pending 
inventory  two  years  ago.  It  is  clear  from  this  data  that  despite  continuing  efforts  to 
streamline  the  charge  process  more  staff,  as  that  requested  is  needed  if  the 
Commission  is  to  reverse  the  now  accelerating  trend  toward  unmanageably  large 
inventories  of  increasingly  aged  cases. 

EEOC's  charge  processing  indicators  signal  growing  caseload  problems  and  despite 
the  Commission's  success  in  maintaining  a  high  rate  of  productivity,  by  any  charge 
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resolution  method  imaginable,  this  problem  cannot  be  fully  addrassed  without  the 
additional  resources. 

Requested  Position  Increase  -  Federal  Sector 

In  the  Federal  Sector  Program,  EEOC  is  enduring  similar  workload  problems  as  those 
being  encountered  in  the  Private  Sector  compliance  area,  as  a  result  of  the  CRA  of 
1991  and  the  time  limits  that  the  administrative  judges  must  comply  with  under  29 
C.F.R.  Part  1614.  From  April  1993  to  September  1993,  the  number  of  requests  for 
hearings  increased  by  28  percent  over  the  same  period  in  FY  1992.  In  FY  1992, 
hearings  receipts  increased  19.6  percent  over  FY  1991 .  Even  with  a  commensurate 
increase  in  the  number  of  resolutions,  the  workload  is  still  growing  at  a  fastar  pace 
than  can  be  matched  with  available  resources. 
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FEDERAL  SECTOR  ENFORCEMENT 
HEARINGS* 

WORKLOAD 

FY  1993 
Actual 

FY  1994 
Estimate 

FY  1995 
Estimate 

Complaints  Pending 

3,982 

3,991 

5,064 

Complaints  Received 

8,882 

10,440 

12,006 

Total  Workload 

12.864 

14.431 

17.070 

Complaints  Resolved 

8,906 

9,367 

11,561 

Complaints  Forwarded 

3,991 

5,064 

5,509 

Months  of  Inventory 

5.4 

6.5 

5.7 

The  availability  of  compensatory  damages  under  the  CRA  of  1 991  will  account  for  an 
increase  in  formal  complaints  filed,  while  the  limitation  on  the  length  of  complaint 
processing  under  the  new  1614  regulations  entitles  complainants  to  request  a  hearing 
180  days  after  filing.  With  additional  staff  resources  in  FY  1995,  the  Commission  will 
be  able  to  keep  better  pace  with  the  projected  increase  in  the  rate  of  filing  complaints 
and  the  complications  foreseen  by  the  addition  of  discovery  to  the  hearings  stage 
which  will  require  a  significant  increase  in  staff  time. 

*   Reflects  adjustments  to  pending  inventory  including  updates  to  the  database  after  year-end. 
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SYSTEMIC  PROGRAM  EFFORT  ($500,000) 

Additional  resources  are  also  required  in  the  Private  Sector  Program  for  enhancements 
to  its  Systemic  Program.  The  current  funding  base  for  the  Systemic  Program  is 
approximately  $23,000. 

The  Commission  has  carefully  reviewed  its  systemic  program  activities,  including  its 
national  docket,  investigative  activities,  and  resource  requirements.  The  Commission 
is  aware  of  a  steadily  increasing  demand  for  expanded  systemic  activities,  while  fully 
appreciating  the  positive  impact  that  success  in  this  area  has  always  had  on  overall 
enforcement  activities.  With  this  in  mind,  the  Commission  believes  it  must  enhance 
systemic  enforcement  activities  both  in  headquarters  and  in  its  district  office 
programs. 

Enhanced  funds  for  this  program  will  foster  the  development  of  larger  and  more 
complex  charges  which  will  involve  numerically  larger  affected  groups  covered  by  Title 
VII,  ADA  and  ADEA.  Such  larger  cases  will  require,  for  successful  and  efficient 
development,  greater  resource  expenditures  for  travel,  more  sophisticated  analytical 
tools  and  equipment,  and  most  importantly,  outside  expert  services.  As  a  result  of 
enhanced  systemic  activity,  strong  emphasis  must  be  placed  on  training  investigative 
personnel  in  techniques  that  are  increasingly  more  complex  and  sophisticated.  The 
importance  of  acquiring  better  tools  and  careful  attention  to  training  of  existing  staff 
is  underscored  by  the  likelihood  that  the  staffing  level  will  not  increase  appreciably  in 
the  foreseeable  future.  Thus,  it  is  imperative  that  this  program  operate  at  optimum 
efficiency. 

An  enhancement  of  resources  will  also  help  the  systemic  operation  continue  to 
provide  critical  oversight  into  an  area  totally  new  insofar  as  the  development  of 
systemic  charges--the  ADA  statute. 

INFORMATION  RESOURCES  INTEGRATION  EFFORT  ($1,250,000) 

EEOC  relies  on  seven  primary  mission  systems  and  numerous  single-purpose  tracking 
systems  to  manage  case  and  litigation  processing.  This  multitude  of  different  systems 
has  resulted  in  redundant  data  entry  and  storage,  duplicated  processes  and 
procedures,  data  integrity  and  accuracy  problems,  and  inaccessible  and  untimely  data. 

The  Charge  Data  System  (CDS)  is  the  largest  and  most  mission-critical  of  these 
systems.  Current  demand  for  report  generation  and  other  operational  procedures  has 
increased  so  much  that  overall  system  performance  has  been  significantly  degraded. 
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The  supporting  hardware  is  operating  at  maximum  capacity  and  is  not  adequate  to 
meet  the  processing  requirements  arising  from  the  anticipated  growth  in  charges. 

Fifty-three  percent  of  EEOC's  personal  computers  (PCs)  are  8086-based  technology 
and  will  be  at  least  7  years  old  in  FY  1 994.  Forty-nine  percent  of  the  agency's  printer 
inventory  is  obsolete  and  needs  to  be  replaced.  Maintenance  costs  on  these 
antiquated  printers  and  personal  computers  have  risen  dramatically,  requiring 
management  imposed  limits  on  repair  expenses.  This  situation  reduces  the  number 
of  working  PCs  and  printers  available  to  staff. 

Less  than  five  percent  of  EEOC's  workforce  has  access  to  a  local  area  network.  This 
connectivity  provides  electronic  mail,  file  transfers,  calendaring,  resource  scheduling, 
word  processing,  spreadsheet  and  some  limited  shared  data  management  capability. 
EEOC  has  established  an  internal  EEOC  Bulletin  Board  as  an  interim  mechanism  to 
facilitate  some  communication  and  resource  sharing  between  field  and  headquarters 
offices. 

EEOC's  current  systems  have  been  developed  in  two  incompatible  database 
management  systems  (DBMS).  Both  the  Unix-based  DBMS,  used  as  the  foundation 
of  the  Charge  Data  System,  and  the  DOS-based  DBMS,  used  for  stand-alone  tracking 
systems,  do  not  support  relational  operations,  are  not  SQL  compliant,  and  do  not 
allow  integration  of  word  processing  and  other  office  automation  functions. 

In  FY  1 992,  EEOC  began  a  long-term  effort  to  integrate  EEOC's  information  resources 
and  move  toward  an  open  system  architecture.  The  initial  step,  which  was  begun  in 
FY  1992  and  completed  in  FY  1993,  was  to  identify  critical  data  requirements  in  the 
context  of  the  agency's  business  processes.  The  resultant  Enterprise  Model  details 
how  the  Commission's  work  patterns  and  procedures  collect,  access  and  manipulate 
information  and  how  that  information  supports  case  management  decision-making. 
This  model  will  serve  as  the  design  reference  for  all  future  software  application 
development. 

The  second  step,  also  initiated  in  FY  1992  and  awarded  in  FY  1993,  was  the 
competitive  acquisition  of  a  relational,  multi-platform  database  management  system 
certified  as  FIPS  1 27-1  SOL  compliant.  The  DBMS  will  be  the  software  engine  driving 
application  development. 

The  third  step  established  a  networking  team  to  support  the  two  existing  agency 
networks,  to  develop  an  agency-wide  networking  plan,  and  to  install  and  support  new 
networks,  in  addition,  a  wide-area  data  communications  traffic  and  cost  factor 
analysis  was  completed  in  FY  1993. 
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In  FY  1994,  EEOC  will  utilize  the  Enterprise  Model,  the  DBMS,  and  the  networking 
plan  to  begin  development  of  a  headquarters  mission  system.  It  will  integrate  the 
currently  disparate  systems  into  one  logical  database  that  more  accurately  reflects  the 
statutory  foundation  of  the  agency's  enforcement  and  litigation  activities.  The  new 
architecture  is  structured  at  the  allegation  level,  allowing  integration  between  charge 
investigation  and  case  litigation.  Applications  development  will  include  the  integration 
of  mission  data  with  word  processing  and  spreadsheet  functions,  and  the  automation 
of  EEOC  guidance  and  reference  documents. 

Additionally  in  FY  1994,  as  an  interim  measure,  EEOC  will  deploy  six  replacement 
CDS  field  hardware  platforms  consisting  of  higher  capacity  and  more  reliable  POSIX- 
compliant  computer  systems.  Four  local  area  networks  will  be  installed  in  field  and 
headquarters  offices.  This  activity  will  ensure  continued  CDS  system  functionality, 
provide  increased  office  automation  capabilities,  and  help  prepare  offices  for  future 
systems  deployments. 

EEOC  is  currently  updating  its  IRM  Policy  and  Automated  Information  Security 
Directives  to  remain  in  compliance  with  applicable  government-wide  standards.  In  FY 
1994,  EEOC  will  implement  these  new  policies  and  ensure  that  security  issues  are 
addressed  in  the  overall  modernization  effort.  A  computer  security  plan  will  be 
developed  as  required  by  the  Computer  Security  Act  and  0MB  Bulletin  90-08. 

In  FY  1995,  EEOC  will  continue  its  information  resources  integration  effort. 
Specifically,  EEOC  is  requesting  funding  in  FY  1995  for  each  of  the  initiatives 
described  below: 

•  Continue  to  develop  an  integrated  mission  system. 

Through  the  use  of  contractor  support  and  EEOC  staff,  complete  the 
development  of  the  headquarters  mission  system  and  conversion  of  existing 
data  into  the  new  system.  Continue  development  of  the  field  mission  system 
and  data  transmission  requirements. 

•  Acquire  headquarters  mission  system  hardware. 

In  FY  1995,  headquarters  mission  system  development  will  be  converted  from 
the  development  platform  onto  the  new  headquarters  database  server.  This 
server  will  replace  the  obsolete  CDS  National  Database  hardware  located  at 
headquarters. 
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•  Continue  to  acquire  DBI\^S  software  for  development  purposes  and  prepare  for 
deployment  of  EEOC's  integrated  mission  system. 

EEOC  will  continue  to  acquire  DBMS  software,  training,  related/integrated 
products,  and  hotline  support  from  its  existing  contract.  DBMS  software 
procured  in  FY  1 995  will  be  used  on  the  new  headquarters  database  server. 

•  Replace  obsolete  CDS  field  hardware. 

This  initiative  will  replace  CDS  field  hardware  for  18  district  offices. 
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DECISION  UNIT 
Private  Sector  Enforcement:    Compliance  Activity 


OBLIGATIONS  BY  OBJECT  CLASS  ($0001 
Personnel  Compensation 

11.1    Full-time  permanent  (FTP) 

11.3    Other  than  FTP 

1 1.5    Other  personnel  compensation 

Total  Personnel  Compensation 

12.1    Civilian  personnel  benefits 

(Total  FERSj 
13.1    Benefits  to  former  personnel 

Total  Compensation  and  Benefits 

21.1  Travel  of  persons 

22.0  Transportation  of  things 

23.1  Other  rent/Communications 

23.2  Rental  payments  to  GSA 
24.0  Printing  and  reproduction 
25.0  Other  services 

26.0    Supplies  and  materials 
31.0    Equipment 

TOTAL 


Pf 

1993 
Actual 


80,028 
605 
985 

81.618 


FY 

1994 
Estimate 


86,198 

657 

1,035 

87,890 


97,607  103,983 


FY  199S 
Agency 
Request 


93,166 

703 

1,110 

94.979 


15,943 

16,005 

16,937 

(5.478) 

(5,749) 

(6,130) 

46 

88 

88 

112,004 


1,435 

1.327 

1.666 

108 

106 

103 

3,453 

3.279 

3.924 

13,894 

15.291 

15,903 

331 

339 

368 

4,402 

4.596 

4,448 

1.613 

1.775 

1,802 

4.305 

408 

1,553 

27.148 

131,103 

141,771 

FTE  BY  OFFICE:* 


Field  Office  -  Compliance 
Office  of  Program  Operations 
Information  Resources  Management 
Services  (OM) 
Office  of  Legal  Counsel 

TOTAL  FTE 


1,701 

1,771 

1,916 

152 

131 

130 

40 

35 

35 

66 

57 

57 

1.959 


1,994 


2,138 


Reductions  by  Office  (except  the  Chairman,  Commissioners  and  the  Office  of  Inspector 
General)  are  based  upon  across  the  board  proportionate  cuts  in  Headquarters  only  (Executive 
Order  12839).  Estimates  also  reflect  a  shift  of  positions  from  Headquarters  to  the  Field 
Offices,  consistent  with  the  Chairman's  goal. 
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DECISION  UNIT 
Private  Sector  Enforcement:    Litigation 


OBLIGATIONS  BY  OBJECT  CLASS  ($0001 
Personnel  Compensation 

11.1    Full-time  permanent  (FTP) 

11.3    Other  than  FTP 

1 1.6   Other  personnel  compensation 

Total  Personnel  Compensation 

12.1    Civilian  personnel  benefits 

[Total  FERSj 
13.1    Benefits  to  former  personnel 

Total  Compensation  and  Benefits 

21.1  Travel  of  persons 

22.0  Transportation  of  things 

23.1  Other  rent/Communications 

23.2  Rental  payments  to  GSA 
24.0  Printing  and  reproduction 
25.0  Other  services 

26.0    Supplies  and  materials 
31.0    Equipment 

TOTAL 


FY 
1993 
Actual 


19,137 
172 
253 


FY  FY  1995 

1994  Agency 

Estimate        Request 


19,532 
180 
276 


19,562    19.988 


23.217    24.330 


20,099 
192 
295 

20.586 


3.636 

4.305 

4.632 

(2.127) 

(2.519) 

(2.652) 

19 

37 

37 

25.155 


461 

473 

222 

12 

12 

13 

1,045 

663 

1.098 

3,167 

3.379 

3,621 

61 

62 

100 

3.259 

3.343 

3,363 

321 

330 

368 

287 

105 

108 

31.820    32.687 


34,038 


FTE  BY  OFFICE:* 

Field  Office  -  Legal  Units 
Office  of  General  Counsel 

TOTAL  FTE 


312 
82 


394 


312 
73 


385 


312 
72 

384 


Reductions  by  Office  (except  the  Chairman,  Commissioners  and  the  Office  of  inspector 
General)  are  based  upon  across  the  board  proportionate  cuts  in  Headquarters  only  (Executive 
Order  12839).  Estimates  also  reflect  a  shift  of  positions  from  Headquarters  to  the  Field 
Offices,  consistent  with  the  Chairman's  goal. 


FV  1995  Budget  Request 


51 


485 


Equal  Employment  Opportunity  Commission 


DECISION  UNIT 
Federal  Sector  Enforcement:    Oversight  and  Hearings 


OBLIGATIONS  BY  OBJECT  CLASS  ($000) 

Personnel  Compensetion 

11.1    Full-time  permanent  (FTP) 

11.3    Other  than  FTP 

11.5    Other  personnel  compensation 

Total  Personnel  Compensation 

12.1    Civilian  personnel  benefits 

(Total  FERSl 
13.1    Benefits  to  former  personnel 

Total  Compensation  and  Benefits 

21.1  Travel  of  persons 

22.0  Transportation  of  things 

23.1  Other  rent/Communications 

23.2  Rental  payments  to  GSA 
24.0  Printing  and  reproduction 
25.0  Other  services 

26.0    Supplies  and  materials 
31.0    Equipment 

TOTAL 


FY 
1993 
Actual 


8,008 

124 

79 

8.211 


9,738 


FY 

1994 

Estimate 


8,526 

130 

80 

8,736 


10,442 


FY  1995 
Agency 
Requeet 


9,722 

139 

86 

9,947 


,522 

1,697 

2,018 

(712) 

(810) 

(818) 

5 

9 

9 

11,974 


182 

187 

219 

4 

4 

5 

383 

393 

402 

1,051 

1,121 

1,223 

22 

23 

23 

197 

202 

286 

231 

237 

265 

80 

30 

30 

11,888 


12.639 


14.426 


FTE  BY  OFFICE:* 

Field  Office  -  FAA  Units 
Field  Office  •  Hearings  Units 
Federal  Sector  Programs  (OFO) 

TOTAL  FTE 


25 

28 

28 

111 

118 

143 

21 

21 

21 

157 


167 


192 


Reductions  by  Office  (except  the  Chairman,  Commissioners  and  the  Office  of  Inspector 
General)  are  based  upon  across  the  board  proportionate  cuts  in  Headquarters  only  (Executive 
Order  12839).  Estimates  also  reflect  a  shift  of  posKions  from  Headquarters  to  the  Field 
Offices,  consistent  with  the  Chainnan's  goal. 
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DECISION  UNIT 
Federal  Sector  Enforcement:   Appeals 


OBLIGATIONS  BY  OBJECT  CLASS  ($000) 

Personnel  Compensation 

11.1    Fulltime  permanent  (FTP) 

11.3   Other  than  FTP 

1 1.6   Other  personnel  compensation 

Total  Personnel  CompensatkMi 

12.1    Civilian  personnel  benefits 

(Total  FERSI 
13.1    Benefits  to  former  personnel 

Total  Compensation  and  Benefhs 

21.1  Travel  of  persons 

22.0  Transportation  of  things 

23.1  Other  rent/Communications 

23.2  Rental  payments  to  GSA 
24.0  Printing  and  reproduction 
25.0  Other  services 

26.0   Supplies  and  materials 
31.0   Equipment 

TOTAL 


FY 

FY 

FY  1995 

1993 

1994 

Agency 

Actual 

Estimate 

Reauast 

4,706 

4.226 

4.363 

185 

193 

206 

61 

50 

55 

4.942 

4,469 

4,624 

894 

1.032 

1.082 

(571) 

(659) 

(691) 

2 

3 

3 

5.838 

5.504 

5,709 

10 

9 

16 

0 

0 

0 

398 

409 

419 

630 

673 

723 

8 

8 

8 

369 

379 

481 

42 

43 

48 

263 

96 

98 

7,558 


7,121 


7.501 


FTE  BY  OFFICE:* 

Office  of  Federal  Operations 
TOTAL  FTE 


98 


84 
84 


83 
83 


Reductions  by  Office  (except  the  Chainnan,  Commissionars  and  the  Office  of  Inspector 
General)  are  based  upon  across  the  board  proportionate  cuts  in  Headquarters  only  (Executlva 
Order  12839).  Estimates  also  reflect  a  shift  of  positions  from  Headquarters  to  the  Field 
Offices,  consistent  whh  the  Chaimtan's  goal. 
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DECISION  UNIT 
Enforcement  Summary 


FY  FY  FY  1995 

1993  1994  Agency 

OBLIGATIONS  BY  OBJECT  CLASS  ($000)         Actual  Estimate  Request 

Personnel  Compensation 

11.1    Full-time  permanent  (FTP)  111,879  118,462  127,350 

11.3    Other  than  FTP  1,086  1,160  1,240 

11.6    Other  personnel  compensation  1,368  1,441  1,546 

Total  Personnel  Compansation  114.333  121,083  130.136 

12.1    Civilian  personnel  benefits  21,995  23,039  24,569 

(Total  FERSI  (8,888)  (9,747)  (10,291) 

13.1    Benefits  to  former  personnel  72  137  137 

Total  Compensation  and  Benents  136,400  144,259  154,842 

21.1    Travel  of  persons  2,088  1,996  2,122 

22.1    Transportation  of  things  124  121  121 

23.1  Other  rent/Communications  5,279  4,744  5,843 

23.2  Rental  payments  to  GSA  18,742  20,464  21,470 
24.0  Printing  and  reproduction  412  422  499 
25.0  Other  services  8,227  8,520  8,567 
26.0  Supplies  and  materials  2,207  2,385  2,483 
31.0    Equipment  4,935  639  1,789 

TOTAL  178,414  183.550  197.736 

TOTAL  FTE  2,608  2,630  2.797 
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BUDGET  ACTIVITY  III:  STATE  AND  LOCAL  PROGRAM 
SUMMARY 

(Funds  in  thousands) 


SUMMARY  OF  PROGRAM  REQUEST 

FY  1994  Estimate  FY  1995  Request  Inc  (  +  )  or  Dec  (-) 

FTE  Amount  FTE  Amount  FTE  Amount 

0  $26,500  0  $26,500  0  0 

PROGRAM  DESCRIPTION 

Section  706  of  Title  Vll  provides  for  a  partnership  between  EEOC  and  State  and  Local 
Fair  Employment  Practices  Agencies  (FEPAs).  By  regulation,  FEPAs  which  meet 
certain  criteria  are  designated  as  "706  Agencies."  A  FEPA  to  which  EEOC  defers 
charges  for  processing  under  a  charge  resolution  contract  must  enter  into  a  work- 
sharing  agreement  which  provides  the  conditions  under  which  the  joint  workload  will 
be  divided.  The  District  Offices  have  the  primary  responsibility  for  the  deferral 
relationship,  negotiating  charge  resolution  contracts,  monitoring  work  sharing 
agreements,  conducting  substantial  weight  and  certified  acceptance  reviews  of  charge 
resolutions  pursuant  to  the  contracts,  and  authorizing  contract  payments  under  the 
overall  guidance  of  the  Office  of  Program  Operations  (OPO). 

Since  1976,  funds  have  been  provided  to  units  within  tribal  governmental  structures 
known  as  Tribal  Employment  Rights  Offices  (TEROs)  to  encourage  and  facilitate  Indian 
employment  in  businesses  and  industry  located  on  or  near  reservations.  The  District 
Offices  provide  technical  assistance  to  TEROs,  investigate  charges  of  employment 
discrimination  referred  by  TEROs  and  monitor  TERO  accomplishments  pursuant  to  the 
contracts. 
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PROGRAM  ACCOMPLISHMENTS: 

During  FY  1993,  each  FEPA  that  processes  more  than  100  charges  a  year  was 
provided  enhanced  computer  systems  to  assist  them  in  managing  their  inventories  and 
productivity.  This  system  also  enables  EEOC  to  monitor  case  flow,  conduct  inventory 
analyses  and  provide  overall  guidance  with  respect  to  the  dually  filed  workload  in  the 
FEPAs  and  District  Offices.  FEPAs  were  also  provided  EEOC's  Automated  Intake 
System  which  will  be  tailored  for  individual  FEPA  use.  The  system  generates 
computerized  charges,  affidavits  and  investigative  questionnaires  that  are  tailored  to 
the  specific  circumstances  surrounding  the  allegations.  Along  with  the  computer 
assisted  case  management,  EEOC  instituted  a  requirement  for  Charge  Resolution  Plans 
from  FEPAs  with  aging  inventories.  The  Charge  Resolution  Plans  focus  case 
processing  on  the  management  and  movement  of  older  charges  while  ensuring 
appropriate  balance  of  new  charge  resolutions. 

During  FY  1994,  additional  improvements  to  the  automated  workload  management 
systems  are  planned.  For  example,  FEPAs  which  must  maintain  separate  data 
systems  will  receive  interface  or  bridge  components,  where  necessary  to  avoid 
maintaining  dual  computer  systems.  These  interfaces  will  significantly  reduce  the 
amount  of  staff  time  needed  to  enter  and  transfer  data,  and  will  allow  the  FEPAs  to 
use  the  capabilities  of  both  systems  to  manage  their  inventories  and  productivity. 

In  FY  1993,  the  Commission  established  a  CDS  data  integrity  project  to  improve  the 
quality  of  data  from  field  offices  and  FEPAs.  Periodically,  the  data  is  sampled  and 
both  local  and  national  databases  are  cross-checked  to  ensure  the  accuracy  and 
integrity  of  the  data  in  EEOC's  systems.  Even  stronger  emphasis  will  be  placed  on 
ensuring  the  data's  integrity  in  FY  1994.  Initiatives  will  require  expenditure  of 
resources  from  EEOC's  Headquarters  and  Field  offices,  as  well  as  the  FEPAs. 
Reconciliation  of  data  on  charges  filed  since  1989  is  already  in  progress  and 
preparations  are  being  made  for  hard  inventories  of  FEPAs  files  where  reconciliation 
is  not  possible. 

As  funds  allow,  each  TERO  that  indicates  a  need  will  receive  a  desk  top  computer 
system.  The  system  will  contain  software  and  files  that  will  enable  the  TERO  to 
generate  EEOC  required  reports,  as  well  as  maintain  computerized  records  relative  to 
TERO  contracts  with  EEOC,  such  as  employer  and  employee  awareness  activities, 
complaints  and  Indian-preference  agreements. 
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FY  1995  RESOURCE  REQUIREMENTS  FOR  STATE  AND  LOCAL  PROGRAM 
No  additional  resources  are  requested  for  this  Program  Activity  for  FY  1995. 
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DECISION  UNIT 
State  and  Local  Program 


FY 

1993 
OBLIGATIONS  BY  OBJECT  CLASS  i$0001         Actual 


Personnel  Compensation 

11.1    Full-time  permanent  (FTP) 

11.3    Other  than  FTP 

1 1.5    Other  personnel  compensation 

Total  Personnel  Compensation 

12.1    Civilian  personnel  benefits 

(Total  FERSl 
13.1    Benefits  to  former  personnel 

Total  Compensation  and  Benefits 


21.1 
22.0 
23.1 
23.2 
24.0 
25.0 
26.0 
31.0 
41.0 


Travel  of  persons 
Transportation  of  things 
Other  rent/Communications 
Rental  payments  to  GSA 
Printing  and  reproduction 
Other  services 
Supplies  and  materials 
Equipment 
Grants 


0 
0 
0 


FY 

1994 
Estimate 


0 
0 
0 


0 
0 
0 


FY  1995 
Agency 
Request 


0 
0 
O 


42 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

29 

0 

0 

3 

0 

0 

31 

0 

0 

24,885 

26.500 

26,500 

TOTAL 


24.990 


26,500 


26.500 
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WORKLOAD  D 
STATE  AND  LOCAL  1 

ATA 
PROGRAM 

WORKLOAD 

FY  1993 
Actual 

FY  1994 
Estimate 

FY  1995 
Estimate 

Charges/Complaints 
Pending 

66,590 

75,289 

83,988 

Charges/Complaints 
Received 

61,289 

61,289 

61,289 

Charges/Connplaints 
Resolved 

52,590 

52,590 

52,590 

Charges/Complaints 
Forwarded 

75,289 

83,988 

92,687 

Months  of  Inventory 

17.2 

19.2 

21.1 

FEPAs  will  resolve  48,599  charges  under  contract  in  FY  1994;  however,  the 
52,590  actual  resolutions  during  FY  1993  include  additional  resolutions  not 
eligible  for  payment  under  contract  and  are  used  to  estimate  resolutions  in  FY 
1994  and  FY  1995. 


FY  1995  Budget  Request 


59 


493 


Equal  Employment  Opportunity  Commission 


DECISION  UNIT 
Agency  Summary 


OBUGATIONS  BY  OBJECT  CLASS  1$0001 

Personnel  Compensation 

11.1    Full-time  permanent  (FTP) 

11.3   Other  than  FTP 

11.6    Other  personnel  compensation 

Total  Personnel  Compensation 

12.1    Civilian  personnel  benefits 

(Total  FERSj 
13.1    Benefits  to  former  personnel 

Total  Compensation  and  Benefits 

21.1    Travel  of  persons 

22.1    Transportation  of  things 

23.1  Other  rent/Communications 

23.2  Rental  payments  to  GSA 
24.0  Printing  and  reproduction 
25.0   Other  services 

26.0    Supplies  and  materials 
31.0    Equipment 
41.0    Grants 

TOTAL 


TOTAL  FTE  2,831  2,850  3,020 


FY 

FY 

FY  1995 

1993 

1994 

Agency 

Actual 

Estimate 

Request 

122,823 

130,000 

139,627 

1.429 

1,518 

1,624 

1,681 

1,679 

1,797 

125,833 

133,197 

143,048 

24,163 

25,508 

27,308 

(9,806) 

(10,675) 

(11,390) 

78 

150 

150 

150.064 

158,855 

170,506 

2.205 

2,159 

2,300 

124 

121 

121 

6,138 

5,627 

6,800 

20,090 

21,902 

23,031 

430 

440 

525 

9,788 

10,949 

11,200 

2,415 

2,602 

2,725 

6,544 

845 

2,012 

24.990 

26,500 

26,500 

222,788 

230,000 

245,720 
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FY  1995  BUDGET  ESTIMATES 

Activity  I:   Executive  Direction  and  Program  Support 

(Funds  in  Thousands  of  Dollars) 


FY  1993 

FY  1994 

FY  1995 
Request 

Budget  Authority 

Outlays 

FTE 

19,292 

18,897 

229 

19,950 

19,771 

220 

21,484 

21,241 

223 

FY  1996 

FY  1997 

FY  1998 

FY  1999 

Budget  Authority 
Outlays 

21,468 
21,395 

21,468 
21,289 

21,468 
21,303 

21,468 
21,303 

FY  1995  BUDGET  ESTIMATES 
Activity  II:   Enforcement 


Budget  Authority 

Outlays 

FTE 


FY  1993       FY  1994 


177,708 

174,067 

2,602 


183,550 

182,119 

2,630 


FY  1995 

Reouest 

197,736 

195,666 

2,797 


FY  1996       FY  1997 


FY  1998 


FY  1999 


Budget  Authority 
Outlays 


197,752       197,752  197,752  197,752 

198,891        197,764  197,917  197,917 
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FY  1995  BUDGET  ESTIMATES 

Activity  III:  State  and  Local 
(Funds  in  Thousands  of  Dollars) 


FY  1993 

FY  1994 

FY  1995 

Reauest 

Budget  Authority 
Outlays 

25,000 
25,000 

26,500 
26,500 

26,500 
26.500 

FY  1996 

FY  1997 

FY  1998 

FY  1999 

Budget  Authority 
Outlays 

26,500 
26,500 

26,500 
26,500 

26,500 
26.500 

26,500 
26.500 

FY  1995  BUDGET  ESTIMATES 
Summary 

FY  1993 

FY  1994 

FY  1995 
Request 

Budget  Authority 

Outlays 

FTE 

222,000 

217,964 

2,831 

230,000 

228,390 

2.850 

245,720 

243,407 

3,020 

FY  1996 

FY  1997 

FY  1998 

FY  1999 

Budget  Authority 
Outlays 

245,720 
246,786 

245,720 
245,553 

245,720 
245,720 

245.720 
245.720 
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APPROPRIATION  LANGUAGE 

EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 

Federal  Funds 

Public  Enterprise  Funds: 

EEOC  Education,  Technical  Assistance,  Training  and  Outreach 

Revolving  Fund 


There  is  hereby  established  in  the  Treasury  of  the  United  States  a  revolving  fund  to 
be  known  as  the  "EEOC  Education,  Technical  Assistance,  Training  and  Outreach 
Revolving  Fund"  (hereinafter  in  this  subsection  referred  to  as  the  "Fund")  to  pay  the 
cost  (including  administrative  and  personnel  expenses)  of  providing  education, 
technical  assistance,  and  training  relating  to  the  laws  administered  by  the 
Commission.  Monies  in  the  Fund  shall  be  available  without  fiscal  year  limitation  to  the 
Commission  for  such  purpose. 
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EEOC  EDUCATIONAL.  TECHNICAL  ASSISTANCE.  AND  TRAINING 

REVOLVING  FUND 


The  Commission  is  committed  to  providing  a  range  of  public  education,  technical 
assistance  and  training  activities  regarding  the  laws  and  regulations  it  enforces.  In 
order  to  meet  an  increasing  demand  for  in-depth  assistance,  the  Fund  has  been 
designated  as  the  vehicle  through  which  the  Commission  will  develop  and  disseminate 
advanced  and  specialized  external  education,  technical  assistance,  training  and 
outreach  relating  to  the  laws  it  enforces.  Early  in  FY  1993,  the  Commission  identified 
the  types  of  activities  that  would  be  financed  under  the  auspices  of  the  Fund  and 
secured  Congressional  approval  (P.L.  102-411,  the  EEOC  Education,  Technical 
Assistance  and  Training  Revolving  Fund  Act  of  1992)  to  establish  a  revolving  fund  to 
finance  the  cost  of  providing  education,  technical  assistance  and  training.  The  Fund's 
corpus  was  authorized  through  the  transfer  of  $1,000,000  from  the  Commission's 
Salaries  and  Expenses  appropriation.  Activities  sponsored  through  the  Fund  are  meant 
to  supplement  basic  informational  materials  and  services  which  are  offered  free  of 
charge  by  the  agency. 

Designed  to  educate  members  of  the  public  on  their  rights  and  obligations  under  the 
laws  EEOC  enforces,  the  Revolving  Fund  training  activity  provides  technical  assistance 
to  the  parties  to  an  employment  relationship.  As  a  result,  such  parties  will  gain  a 
much  sharper  understanding  of  what  constitutes  unlawful  employment  discrimination, 
of  the  evidence  required  to  substantiate  charges,  how  such  charges  are  resolved,  and 
remedies  available.  Ultimately,  the  effect  of  this  training  activity  would  enhance  the 
quality  of  charges  that  are  filed,  because  of  improved  employer  compliance.  With  the 
increased  incidence  of  higher  quality  charges  and  improved  employer  compliance,  the 
EEOC  will  be  able  to  devote  more  resources  to  the  charges  which  are  filed. 

During  FY  1993,  the  Revolving  Fund  sponsored  several  major  projects  responsive  to 
the  need  of  both  the  private  and  public  sectors  to  know  about  the  rights  and 
responsibilities  established  by  the  laws  enforced  by  EEOC.  For  example,  the  Revolving 
Fund  supported  over  forty  Technical  Assistance  Program  Seminars  (TAPS)  covering 
such  key  topics  as  Title  VII  of  the  Civil  Rights  Act  of  1964,  Sexual  Harassment,  the 
Age  Discrimination  in  Employment  Act,  the  Americans  with  Disabilities  Act,  and  the 
Civil  Rights  Act  of  1991.  These  seminars  reached  almost  4,000  private  sector 
employers. 

In  addition,  eleven  (11)  Federal  EEO  Complaints  Procedures  Seminars,  covering  the 
new  1614  procedures  for  resolving  federal  employee  complaints  of  employment 
discrimination  financed  through  the  Revolving  Fund,  were  delivered  to  four  hundred 
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(400)  federal  managers,  supervisors  and  EEO  specialists  at  five  different  sites  across 
the  country.)  Lastly,  through  the  Revolving  Fund,  sexual  harassment  training  was 
provided  to  approximately  eight  hundred  and  eighty-five  (885)  managers,  supervisors 
and  EEO  specialists  of  the  Resolution  Trust  Corporation  and  10  investigators  of  the 
Capitol  Hill  Police  Department. 

During  FY  1994,  EEOC  will  develop  additional  training  seminars,  audio-visual 
materials,  and  other  products  while  on-going  activities  will  continue  to  recoup  the 
Revolving  Fund  FY  1993  investments.  Enhancement  of  the  core  offerings  and 
generation  of  new  products  will  provide  a  strong  financial  base  to  introduce  a  greater 
array  of  programs  during  FY  1995. 

Although  commercially  competitive  products  such  as  Sexual  Harassment  Training  for 
Managers  are  directed  toward  the  employer  community,  there  will  be  a  continued 
emphasis  in  FY  1995  to  build  on  FY  1994's  initiative  to  educate  the  public  and  grass- 
roots advocacy  groups  on  the  employment  rights  protected  by  the  EEOC.  Under  the 
aegis  of  the  Revolving  Fund,  the  EEOC  will  continue  to  add  to  the  repertoire  of  very 
low-cost  programs  which  describe  the  laws  EEOC  enforces,  its  investigative 
procedures  and  the  legal  standards  of  proof  which  must  be  met  in  employment 
discrimination  cases.  In  order  that  charging  parties  be  fully  aware  of  their  options, 
presentations  in  these  seminars  will  be  augmented  by  discussions  of  the  mediation 
process  and  other  problem  resolution  techniques. 

Fees  charged  for  Revolving  Fund  products  are  not  to  exceed  the  cost  of  producing  the 
materials  or  services  provided,  are  to  bear  a  direct  relationship  to  the  cost  of  providing 
such  outreach,  and  are  to  be  imposed  on  a  uniform  basis. 

Fees  are  assessed  for  all  seminars  in  a  similar  manner.  Full  costs  for  the  seminars  are 
determined  by  discussing  the  needs,  support,  and  administrative  overhead  for  the 
offering.  When  the  seminar  is  marketed  to  individual  subscribers,  an  estimate  of 
attendance  is  determined.  Then,  the  full  costs  for  the  seminar  are  distributed  among 
total  projected  participants.  When  presenting  specialized  courses  for  a  single 
organization  (such  as  the  Resolution  Trust  Corporation  or  Capitol  Hill  police),  full  costs 
are  determined  as  above,  including  projected  attendance.  The  total  costs  are 
assessed  to  the  agency  (or  company)  on  a  one-time  basis,  and  not  based  on  the  actual 
attendance. 
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EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 

EEOC  Education,  Technical  Assistance,  and  Training  Revolving  Fund 

SUMMARY  OF  FINANCING 

(Dollar  amounts  in  thousands) 

FY  1993 
ACTUAL 

FY  1994 
ESTIMATE 

FY  1995 
ESTIMATE 

Total  Obligations 

417 

490 

835 

Financing: 

Offsetting  collections  from: 

Federal  funds 

(164) 

(150) 

(175) 

Non-Federal  sources 

(511) 

(650) 

(925) 

Recoveries 

0 

0 

0 

Unobligated  balance,  start  of  year 

0 

(1,258) 

(1,568) 

Unobligated  balance  transferred 

(1.000) 

0 

0 

Unobligated  balance,  end  of  year 

1,258 

1,568 

1,833 

Budget  Authority 

0 

0 

0 
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EEOC  Education,  Technical  Assistance,  and  Training  Revolving  Fund 

FY  1995  REQUIREMENTS  BY  OBJECT  CLASS 

(Dollar  amounts  in  thousands) 

OBJECT  CLASS 

1993 
ACTUAL 

1994 
ESTIMATE 

1995 
ESTIMATE 

11.1    Personnel  Compensation 

0 

0 

0 

12.1    Civilian  Personnel  Benefits 

0 

0 

0 

21.0  Travel  and  Transportation  of  Persons 

45 

45 

62 

22.0   Transportation  of  Things 

0 

14 

25 

23.1    Rental  Payment  to  GSA 

185 

195 

205 

24.0   Printing  and  Reproduction 

107 

105 

125 

25.0   Other  Services 

54 

95 

360 

26.0   Supplies  and  Materials 

26 

31 

45 

31.0   Equipment 

0 

5 

13 

TOTAL  OBLIGATIONS 

417 

490 

835 
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SELECTED 
PRODUCTIVITY  IMPROVEMENT  INITIATIVES/ACTIVITIES 


Shifting  Charges  -  The  total  number  of  enforcennent  charges  in  field  offices  have 
been  reviewed  and  approximately  1,750  cases  were  redistributed  among  offices  to 
address  overall  workload  imbalances  and  to  promote  more  timely  and  efficient 
resolutions  of  the  charges.  Additionally,  400  cases  from  one  field  office  were 
transferred  to  and  investigated  by  headquarters  staff  to  alleviate  the  extreme  workload 
in  the  office.  This  process  has  been  found  to  be  far  more  cost  effective  than  moving 
staff,  or  worse,  allowing  charges  to  age.    (OPO) 

Student  Volunteers  -  In  keeping  with  the  concept  of  doing  more  with  less,  EEOC  has 
explored  using  student  volunteers,  on  a  limited  basis,  in  some  of  the  EEOC's  field 
offices  to  help  the  offices  manage  their  workloads  by  supplementing  their  resources 
in  this  manner.  Approximately  90  such  student  volunteers  and  interns  have  been 
employed  by  the  Commission.    (OPO) 

Records  Management  -  OFO's  five  year  historical  data  base  has  been  established  for 
appellate  review  decisions  in  the  federal  sector  as  a  result  of  system  architecture 
enhancements.  This  has  resulted  in  faster  processing  time  for  management 
information  reports  and  quicker  access  to  information  needed  to  make  timely 
responses  to  telephonic  inquiries  relative  to  case  status.  The  Program's  data  system 
has  been  expanded  to  include  new  tracking  for  both  controlled  and  uncontrolled 
correspondence  which  has  greatly  facilitated  the  ability  to  meet  the  rapidly  growing 
volume  of  correspondence.   (OFO) 

New  Attorney  Orientation  -  OFO's  in-house  new  attorney  orientation  program  was 
fully  institutionalized  during  FY  1993.  The  program  orients  new  appellate  attorneys 
to  the  tools  needed  to  become  productive  in  the  shortest  time  possible.  Individual 
productivity  is  at  an  all  time  high  within  Appellate  Review  Programs  during  FY  1993, 
which  in  part  can  be  attributed  to  the  impact  of  the  orientation  program.   (OFO) 

Alternative  Dispute  Resolution  Networking  -  This  activity  involves  interacting  with 
entities  and  individuals  with  expertise  in  the  area  of  alternative  dispute  resolution 
(ADR)  to  obtain  necessary  expertise  to  assist  federal  agencies  in  efforts  to  implement 
an  ADR  program  pursuant  to  29  C.F.R.  Part  1 614.  Early  resolution  of  federal  sector 
EEO  complaints  will  result  in  cost  savings  for  the  government  in  general.  With  regard 
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to  EEOC  specifically,  early  resolution  of  federal  EEO  complaints  could  alleviate  the 
impact  of  workload  increases  in  hearings  and  appeals  which  are  occurring  as  a  result 
of  29  C.F.R.  Part  1614.    (OFO) 

Field  Office  CMAP  and  Ethics  Training  -  If  needed  funds  are  available,  EEOC  will 
expand  the  Compliance  Manual  Assessment  Project  (CMAP)  and  ethics  training  to 
provide  updated  training  to  investigators,  attorneys  and  staff  in  our  field  offices,  and 
develop  other  training  programs  to  address  specifically  identified  needs.  The  CMAP 
training  familiarizes  investigators  with  the  contents  and  use  of  EEOC  Interpretive 
Compliance  Manual  and  more  recent  Commission  enforcement  guidance.  Ethics 
training  for  all  Commission  staff  is  required  to  implement  new  government-wide 
regulations.   (OLC) 

Revision  and  Computerization  of  EEOC  Compliance  Manual  -  EEOC  will  continue  its 
ongoing  process  of  revising  sections  of  Volume  II  of  the  EEOC  Compliance  Manual, 
which  provides  substantive  guidance  on  legal  issues  under  ail  the  statutes  enforced 
by  the  Commission,  to  make  it  user-friendly.  Revisions  will  include  updating  the 
various  sections  by  including  discussion  of  more  recent  case  law  developments  and 
Commission  policy,  and  reformatting  the  Manual  to  make  it  a  quicker  and  easier  (and 
thereby  more  effective)  reference  tool  for  investigators  and  other  EEOC  personnel  as 
well  as  the  public.  Efforts  will  be  made  to  have  the  Compliance  Manual  available  in 
computer  format  accessible  through  the  electronic  bulletin  board  system  and  with  an 
automatic  search  function.   (OLC) 

Community  Participation  and  Commission  Guidance  -  EEOC  will  develop  forums  for 
increasing  Commission  involvement  with  community  groups  in  developing  Commission 
policy.  The  guidance  developed  through  this  process  will  provide  needed  assistance 
on  legal  requirements  to  employers  and  others  covered  by  equal  employment 
opportunity  laws,  and  thus  promote  voluntary  compliance.  This  should  help  reduce 
the  Commission's  caseload  and  reduce  litigation  costs  for  the  government  and  for 
employers.    (OLC) 

Expand  Use  of  On-site  Investigations  within  Internal  EEO  Program  -  The  Commission 
plans  to  continue  to  conduct  on-site  investigations  but  will  increase  the  number  of 
visits  to  include  20  -  25  complaints  that  are  complex,  highly  sensitive  or  that  involve 
high  profile  issues.  Priority  will  be  given  to  those  complaints  arising  in  district  offices 
having  the  highest  filing  rates.  Although  most  formal  EEO  complaints  can  be  properly 
handled  without  on-site  investigations,  certain  complex  cases  may  require  the  personal 
attention  associated  with  such  investigations.  Personal  interviews  and  on-site 
document  gathering  would  be  more  efficient  and  effective  in  some  cases.  This  is 
expected  to  save  time  and  aid  the  speedy  processing  of  those  complaints.  The  time 
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needed  to  obtain  documentary  evidence  and  witness  testimony  would  be  greatly 
reduced.  Further,  on-site  investigations  allow  for  immediate  follow-up  clues  and  other 
evidentiary  leads.  Face  to  face  negotiations  would  lead  to  an  increase  of  case 
settlements.    (OEEO) 

Cultural  Diversity  Training  -  The  Commission  believes  that  increased  communication 
and  understanding  of  our  cultural  differences  will  enhance  morale  and  may  effectively 
address  employee  concerns  before  they  rise  to  the  level  of  an  EEO  complaint  or 
grievance.  The  Training  Division  will  coordinate  with  OEEO  to  develop  training 
courses  and  workshops  for  both  headquarters  and  field  offices  in  an  effort  to  increase 
the  appreciation  of  their  differences  with  an  eye  towards  decreasing  the  rate  of  EEO 
complaint  filings.  OEEO  will  target  those  district  offices  which  have  a  very  diverse 
workforce  and  an  abnormally  high  filing  rate  of  EEO  complaints.    (OM) 

Connectivity  Enhancement  (Local  Area  Network  (LAN)A/Vide  Area  Network  (WAN))  - 
In  FY  1995,  the  Commission  plans  to  perform.necessary  technical  modifications  and 
user  training  to  facilitate  all  types  of  outside  data  communications  via  FTS-2000, 
including:  Field  to  Headquarters;  Headquarters  to  Field;  EEOC  users  to  other  than 
EEOC;  improved  access  to  the  EEOC  Bulletin  Board  System  via  both  dial-ups  and 
LANs. 

Four  to  eight  LANs  will  be  installed  in  District  and  Headquarters  offices.  These 
networks  will  provide  connectivity  for  employees  to  have  access  to  E-Mail  and  shared 
data  files  and  information.  With  the  installation  of  the  network,  the  PC  to  staff  ratio 
will  become  1  to  1  thus  enabling  each  employee  to  have  immediate  access  to  a 
desktop  computer  with  various  tools  such  as  word  processing  and  spreadsheets. 
Currently,  the  Commission  shares  computers,  resulting  in  slowed  production  as  staff 
wait  for  access.  Increased  computer  resources  along  with  the  ability  to  electronically 
share  data  will  increase  the  effectiveness  of  the  staff.  Additionally,  the  installation 
of  the  LANs  will  provide  the  mechanism  to  allow  access  to  charge  data  from  each 
workstation.  This  initiative  represents  a  start  at  implementation  of  a  Client-Server 
connectivity  model  at  EEOC  based  on  LANs  with  DOS  file  servers  and  UNIX  file 
servers  for  the  Charge  Data  System  (CDS).   (IRMS) 

Development    of    Next    Phase    of    Agency-wide    (Enterprise)    Mission/Business 
Architecture  -  Complete  development  and  implementation  of  a  new  Headquarters 
platform  of  the  new  consolidated  Headquarters  (OPO/OGC)  National  Data  Base 
application.  Continue  rapid  prototyping  and  software  development  of  the  new  Field 
application.  This  initiative  allows  EEOC  to  tract  discrimination  allegations  from  intake 
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through  investigation,  litigation,  and  compliance  review  without  duplicative  data  entry. 
It  additionally  integrates  EEOC's  Enforcement  and  Litigation  data  with  word  processing 
and  spreadsheet  functions.    (IRMS) 

Improved  Communications  -  EEOC  plans  to  establish  programs  to  further  the  timely 
and  effective  internal  communications  between  Headquarters  and  field  offices  to 
include:  installation  of  a  computer  link  (or  expansion  of  existing  Bulletin  Board 
feature)  with  designated  field  personnel  and  OCLA  to  enhance  timeliness  in  sharing 
information  and  facilitate  OCLA  assistance  with  outreach,  public  information  and 
media  activities.    (OCLA) 
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Mr.  MOLLOHAN.  The  Committee  welcomes  Commissioner  Tony 
Gallegos  to  testify  today  on  behalf  of  the  Commission. 

Mr.  Gallegos,  you  may  proceed  with  your  statement.  Before  you 
do  that,  your  written  statement  will  be  made  a  part  of  the  record, 
so  if  you  would  proceed  with  an  oral  presentation,  we  would  appre- 
ciate it. 

Before  you  do  that,  if  you  would  introduce  the  gentlemen  who  are 
also  at  the  witness  table  for  the  record. 

Mr.  Tony  Gallegos.  This  is  Doug  Gallegos,  no  relation  to  me, 
who  is  the  Executive  Director  of  EEOC;  and  this  is  James  Troy, 
who  is  our  Director  of  the  Office  of  Program  Operations  for  the 
agency. 

Mr.  MoLLOHAN.  Welcome. 

Mr.  Tony  Gallegos.  Thank  you. 

Opening  Statement 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  pleased 
to  have  this  opportunity  to  testify  before  you  today  in  support  of 
the  Equal  Employment  Opportunity  Commission's  budget  request 
for  fiscal  year  1995. 

In  fiscal  year  1980,  EEOC  received  56,362  new  private  sector 
charges  to  process  with  a  total  staff  of  3,390.  In  fiscal  year  1993, 
EEOC's  challenge  was  to  find  ways  to  process  31,580  more  charge 
receipts  with  559  fewer  staff  than  in  1980. 

To  assist  the  Subcommittee  in  understanding  EEOC's  fiscal  year 
1995  budgetary  needs,  let  me  begin  by  highlighting  for  you  the 
agency's  enforcement  activities  over  the  last  year.  Fiscal  year  1993 
ushered  in  EEOC's  first  full  year  of  enforcing  Title  I  of  the  ADA, 
the  Civil  Rights  Act  of  1991,  and  the  agency  s  revised  regulations 
for  processing  complaints  of  discrimination  in  Federal  employment. 

When  the  EEOC  closed  its  books  on  fiscal  year  1993,  we  had  re- 
ceived a  record-breaking  87,942  new  private  sector  charges  of  em- 
ployment discrimination,  a  21.6  percent  increase  over  fiscal  year 
1992,  as  well  as  an  additional  4,194  charges  transferred  from  State 
and  local  Fair  EmpIo5TTient  Practice  Agencies,  known  as  FEPAs. 

We  also  experienced  a  parallel  growth  in  workload  in  our  Federal 
sector  enforcement  program.  EEOC  received  8,892  requests  for 
hearings  on  complaints  of  discrimination  in  the  Federal  Grovem- 
ment  during  fiscal  year  1993,  a  28.6  percent  increase  over  fiscal 
year  1992.  During  the  same  period,  requests  for  appeals  of  Federal 
complaints  increased  6  percent  over  fiscal  year  1992. 

This  upward  trend  in  workload  has  continued  into  fiscal  year 
1994.  During  the  first  quarter  of  fiscal  year  1994,  private  sector 
charge  receipts  reflected  a  5.8  percent  increase  over  the  same  pe- 
riod in  fiscal  year  1993.  In  the  Federal  sector,  hearings  receipts  in- 
creased 18  percent  and  appeals  receipts  increased  12  percent  over 
the  first  quarter  of  1993. 

In  fiscal  year  1993,  EEOC  received  an  appropriation  of  $222  mil- 
lion, which  supported  agency  staffing  of  2,831  FTEs.  The  $230  mil- 
lion appropriated  to  EEOC  in  fiscal  year  1994  has  permitted  the 
agency  to  increase  our  field  office  investigative  staff  by  19  FTEs. 

At  the  end  of  fiscal  year  1993,  EEOC's  pending  inventory  of  pri- 
vate sector  charges  reached  73,124,  and  climbed  to  80,229  at  the 
end  of  the  first  quarter  of  fiscal  year  1994.  The  age  of  this  pending 
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inventory  increased  to  12.2  months  and  we  project  it  will  reach 
18.6  months  by  the  end  of  fiscal  year  1994. 

EEOC  has  been  steadfast  in  our  resolve  to  pursue  vigorously  our 
mission  to  eliminate  discrimination  in  the  workplace.  Faced  with 
the  realities  of  our  workload,  we  undertook  several  programmatic 
and  management  initiatives  to  improve  charge  processing  activities 
and  to  provide  better  technical  assistance  and  communications 
services  to  the  public.  I  would  like  to  share  with  you  some  of  the 
things  we  have  been  doing. 

Productivity  levels  for  our  private  and  Federal  sector  staff  contin- 
ued to  rise,  reaching  an  all-time  high  in  fiscal  year  1993. 

The  Commission  won  $184.9  million  for  discrimination  victims. 
This  includes  settlements,  conciliation  and  litigation  activities  for 
all  of  fiscal  year  1993,  and  the  first  quarter  of  fiscal  year  1994. 
During  the  same  period,  EEOC  filed  578  lawsuits  in  Federal  dis- 
trict court  to  enforce  our  findings  of  discrimination. 

EEOC  initiated  42  investigations  of  systemic  emplo3rment  dis- 
crimination and  resolved  50  charges  during  fiscal  year  1993,  and 
through  the  first  quarter  of  fiscal  year  1994.  To  enhance  our  ability 
to  address  pattern  and  practice  discrimination  in  the  workplace,  in 
1993  the  agency  conducted  a  national  systemic  conference  for 
EEOC  compliance  and  litigation  staff,  the  first  such  conference 
since  1986. 

During  fiscal  year  1993,  Commission  staff  conducted  nearly  1,700 
outreach  presentations  on  the  laws  enforced  by  EEOC  and  initiated 
contact  with  more  than  440  organizations  representing  the  various 
protected  groups  covered  by  the  statutes  we  enforce. 

Finally,  EEOC's  newly  established  Education,  Technical  Assist- 
ance, and  Training  Revolving  Fund  conducted  more  than  50  semi- 
nars, providing  needed  training,  education  and  technical  assistance 
to  more  than  5,000  private  and  public  sector  employers,  employees 
and  the  public  on  the  laws  enforced  by  EEOC. 

The  fiscal  year  1995  budget  request  for  EEOC  is  $245,720,000. 
The  budget  we  have  requested  for  fiscal  year  1995  will  support  a 
full-time  equivalent  staff  of  3,020.  This  request  is  an  increase  of 
$15,720,000  over  the  level  approved  for  EEOC  in  fiscal  year  1994, 
and  will  support  an  additional  170  FTEs  for  the  Commission's  fis- 
cal year  1995  enforcement  activity.  The  170  includes  145  field  in- 
vestigative staff  for  private  sector  compliance  efforts,  and  25  Fed- 
eral sector  field  hearings  staff. 

Although  the  requested  increase  in  staffing  will  not  solve  our  im- 
mediate workload  problem,  it  will  provide  the  Commission  further 
opportunity  to  explore  operational  alternatives  to  bring  the  existing 
workload  under  control  and  to  maintain  manageable  workload  lev- 
els in  the  future. 

In  keeping  with  this  objective,  EEOC  is  requesting  $500,000  to 
enhance  our  systemic  program  activities,  both  in  headquarters  and 
in  our  district  office  programs.  Enhanced  funding  for  this  program 
will  provide  EEOC  the  technological  capability  to  bring  more  sys- 
temic charges  against  larger  employers  in  employment  areas  re- 
quiring more  complex  analysis  and  research. 

Lastly,  the  Commission  is  seeking  $1,250,000  to  continue  our  in- 
formation resources  integration  effort.  An  expanded,  up-to-date  au- 
tomation program  is  a  critical  element  for  managing  our  workload. 
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In  fiscal  year  1992,  EEOC  launched  an  Information  Resource 
Management,  known  as  IRM,  initiative  to  upgrade  the  agency's  an- 
tiquated information  systems  to  enhance  EEOC's  technological  ca- 
pabilities to  carry  out  our  statutory  mandates.  EEOC  has  devoted 
a  significant  amount  of  our  resources  toward  a  comprehensive  rede- 
sign of  our  automated  systems.  The  fiscal  year  1995  budget  request 
will  allow  us  to  continue  in  this  effort. 

Mr.  Chairman,  in  conclusion,  we  seek  your  support  for  the  Presi- 
dent's request  for  EEOC  at  this  most  critical  time  in  our  history. 
He  has  requested  $15,720,000  and  170  FTE  staff  more  than  we  re- 
ceived in  fiscal  year  1994.  With  this  funding,  we  can  continue  to 
increase  our  efficiency  without  sacrificing  quality  service  to  the 
public. 

I  will  be  happy  to  answer  any  questions  you  may  have  at  this 
time. 

Thank  you. 

[The  prepared  statement  of  Mr.  Gallegos  follows:] 
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STATEMENT  07 

TONY  B.  6ALLE608,  CHAIRMAN 

U.S.  EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 

BEFORE  THE 

SUBCOMMITTEE  ON  COMMERCE,  JUSTICE,  STATE, 

THE  JUDICIARY  AND  RELATED  AGENCIES 

COMMITTEE  ON  APPROPRIATIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 

MARCH  24,  1994 


Mr.  Chairman  and  members  of  the  subcommittee,  I  am  pleased  to 
have  this  opportunity  to  testify  before  you  today  in  support  of  the 
Equal  Employment  Opportunity  Commission's  budget  request  for  fiscal 
year  1995. 

In  FY  1980,  EEOC  received  56,362  new  private  sector  charges  to 
process  with  a  total  staff  of  3,390.  In  FY  1993,  EEOC's  challenge 
was  to  find  ways  to  process  31,580  more  charge  receipts  with  559 
fewer  staff  than  in  1980. 

To  assist  the  Subcommittee  in  understanding  EEOC's  FY  1995 
budgetary  needs,  let  me  begin  by  highlighting  for  you  the  agency's 
enforcement  activities  over  the  last  year.  FY  1993  ushered  in 
EEOC's  first  full  year  of  enforcing  Title  I  of  the  ADA,  the  Civil 
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Rights  Act  of  1991  and  the  agency's  revised  regulations  for 
processing  complaints  of  discrimination  in  federal  employment. 

When  the  EEOC  closed  its  books  on  fiscal  year  1993,  we  had 
received  a  recordbreeOcing  87,942  new  private  sector  charges  of 
employment  discrimination  —  a  21.6  percent  increase  over  FY  1992 
—  as  well  as  an  additional  4,194  charges  transferred  from  State 
and  Local  Fair  Employment  Practices  Agencies  (FEPAs) . 

We  also  experienced  a  parallel  growth  in  workload  in  our 
federal  sector  enforcement  program.  EEOC  received  8,892  requests 
for  hearings  on  complaints  of  discrimination  in  the  federal 
government  during  FY  1993,  a  28.6  percent  increase  over  FY  1992. 
During  the  same  period,  requests  for  appeals  of  federal  complaints 
increased  six  percent  over  FY  1992. 

This  upward  trend  in  workload  has  continued  into  FY  1994. 
During  the  first  quarter  FY  1994,  private  sector  charge  receipts 
reflected  a  5.8  percent  increase  over  the  same  period  in  FY  1993. 
In  the  federal  sector,  hearings  receipts  increased  18  percent  and 
appeals  receipts  increased  12  percent  over  first  quarter  FY  1993. 

In  FY  1993,  EEOC  received  an  appropriation  of  $222  million, 
which  supported  agency  staffing  at  2,831  FTE.   The  $230  million 
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appropriated  to  EEOC  in  FY  1994  has  permitted  the  agency  to 
increase  oiir  field  office  investigative  staff  by  19  FTE. 

At  the  end  of  FY  1993,  EEOC's  pending  inventory  of  private 
sector  charges  reached  73,124,  and  climbed  to  80,229  at  the  end  of 
the  first  quarter  FY  1994.  The  age  of  this  pending  inventory 
increased  to  12.2  months  and  we  project  it  will  reach  18.6  months 
by  the  end  of  FY  1994. 

EEOC  has  been  steadfast  in  our  resolve  to  pursue  vigorously 
our  mission  to  eliminate  discrimination  in  the  workplace.  Faced 
with  the  realities  of  our  workload,  we  undertook  several 
programmatic  and  management  initiatives  to  improve  charge 
processing  activities  and  to  provide  better  technical  assistance 
and  communications  services  to  the  public.  I'd  like  to  share  with 
you  some  of  the  things  we've  been  doing. 

Productivity  levels  for  our  private  and  federal  sector  staff 
continued  to  rise,  reaching  an  all-time  high  in  FY  1993. 

The  Commission  won  $184.9  million  for  discrimination  victims. 
This  includes  settlements,  conciliation  and  litigation  activities 
for  all  of  FY  1993  and  the  first  quarter  of  FY  1994.  During  the 
same  period,  EEOC  filed  578  lawsuits  in  federal  district  court  to 
enforce  our  findings  of  discrimination. 
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EEOC  initiated  42  investigations  of  systemic  employment 
discrimination  and  resolved  50  charges  during  FY  1993  and  through 
the  first  quarter  of  FY  1994.  To  enhance  our  ability  to  address 
pattern  and  practice  discrimination  in  the  workplace,  in  1993  the 
agency  conducted  a  national  systemic  conference  for  EEOC  compliance 
and  litigation  staff  —  the  first  such  conference  since  1986. 

During  FY  1993,  Commission  staff  conducted  nearly  1700 
outreach  presentations  on  the  laws  enforced  by  EEOC  and  initiated 
contact  with  more  than  440  organizations  representing  the  various 
protected  groups  covered  by  the  statutes  we  enforce. 

Finally,  EEOC's  newly  established  Education,  Technical 
Assistance,  and  Training  Revolving  Fund  conducted  more  than  50 
seminars,  providing  needed  training,  education  and  technical 
assistance  to  more  than  5000  private  and  public  sector  employers, 
employees  and  the  public  on  the  laws  enforced  by  EEOC. 

The  fiscal  year  1995  budget  request  for  EEOC  is  $245.720.000. 
The  budget  we  have  requested  for  FY  1995  will  support  a  full-time 
equivalent  staff  of  3020.  This  request  is  an  increase  of 
$15,720,000  over  the  level  approved  for  EEOC  in  FY  1994  and  will 
support  an  additional  170  FTE  for  the  Commission's  FY  1995 
enforcement  activity.   The  170  includes  145  field  investigative 
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staff  for  private  sector  compliance  efforts  and  25  federal  sector 
field  hearings  staff. 

Although  the  requested  increase  in  staffing  will  not  solve  our 
immediate  workload  problem,  it  will  provide  the  Commission  further 
opportunity  to  explore  operational  alternatives  to  bring  the 
existing  workload  under  control,  and  to  maintain  manageable 
workload  levels  in  the  future. 

In  keeping  with  this  objective,  EEOC  is  requesting  $500,000  to 
enhance  our  systemic  program  activities  both  in  headquarters  and  in 
our  district  office  programs.  Enhanced  funding  for  this  program 
will  provide  EEOC  the  technological  capability  to  bring  more 
systemic  charges  against  larger  employers  in  employment  areas 
requiring  more  complex  analysis  and  research. 

Lastly,  the  Commission  is  seeking  $1,250,000  to  continue  our 
information  resources  integration  effort.  An  expanded,  up-to-date 
automation  program  is  a  critical  element  for  managing  our  workload. 
In  FY  1992,  EEOC  launched  an  Information  Resource  Management  (IRM) 
initiative  to  upgrade  the  agency's  antiquated  information  systems 
to  enhance  EEOC's  technological  capabilities  to  carry  out  our 
statutory  mandates.  EEOC  has  devoted  a  significant  amount  of  our 
resources  toward  a  comprehensive  redesign  of  our  automated  systems. 
The  FY  1995  budget  rec[uest  will  allow  us  to  continue  this  effort. 


513 


EEOC/6 


In  conclusion,  we  seek  your  support  for  the  President's 
request  for  EEOC  at  this  most  critical  time  in  our  history.  He  has 
requested  $15,720,000  and  170  FTE  staff  more  than  we  received  in 
fiscal  year  1994.  With  this  funding,  we  can  continue  to  increase 
our  efficiency  without  sacrificing  quality  service  to  the  public. 

I  will  be  happy  to  answer  any  questions  you  may  have. 
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Mr.  MOLLOHAN.  The  first  question  I  have  has  to  do  with  your 
last  statement — ^"We  can  continue  to  increase  our  efficiency  without 
sacrificing  quality  to  the  public." 

I  know  the  workload  and  the  backlog  is  increasing  significantly, 
but  with  regard  to  efficiency,  is  it  not  taking  longer  to  process  these 
cases  now  than  a  year  ago? 

Mr.  Tony  Gallegos.  Yes,  Mr.  Chairman,  but  you  have  to  con- 
sider the  pending  inventory  that  we  have.  The  longer  the  cases  lie 
around,  the  more  difficult  they  are  to  handle,  and  we 

Mr.  MOLLOHAN.  So  efficiency  really  is  not  increasing. 

Mr.  Tony  Gallegos.  Efficiency  is  increasing  in  the  number  of 
cases  that  we  are  doing,  because  that  has  gone  up.  It  is  higher 
than  it  ever  has  been.  So  the  efficiency  of  the  agency  is  increasing. 
It  is  just  that  the 

Mr.  MOLLOHAN.  The  workload  of  the  agency. 

Mr.  Tony  Gallegos.  The  number  of  charges  coming  to  us  can 
never  be  cut  off,  Mr.  Chairman. 

We,  by  law,  have  to  accept  anybody  who  walks  through  the  doors 
and  as  you  can  see,  the  numbers  are  increasing  continually.  We 
have  no  way  to  cut  that  off. 

Mr.  MOLLOHAN.  And  dramatically. 

Mr.  Tony  Gallegos.  And  dramatically.  Again 

Mr.  MOLLOHAN.  And  that  is  a  problem  obviously  for  you. 

Mr.  Tony  Gallegos.  And — as  you  understand — we  have  two  ba- 
sically new  statutes  that  we  are  enforcing  on  top  of  that,  which  has 
a  lot  to  do  with  the  increase  in  charge  receipts:  the  ADA,  the  Amer- 
icans with  Disabilities  Act  and  the  Civil  Rights  Act  of  1991. 

Mr.  MOLLOHAN.  But  just  with  regard  to  this  efficiency  issue,  your 
backlog  is  increasing,  number  one;  and  the  time  for  processing  the 
cases  is  increasing,  number  two.  Isn't  that  correct? 

Mr.  Tony  Gallegos.  Yes.  The  pending  inventory  is  increasing. 

Mr.  MOLLOHAN.  And  for  good  reason,  I  am  sure.  But  I  am  just 
trjdng  to  understand.  It  seems  to  me  to  be  a  decrease  in  efficiency. 

Mr.  Tony  Gallegos.  Well,  Mr.  Chairman,  if  I  may,  one  of  the 
ways  you  measure  whether  you  are  efficient  or  not  is  the  number 
of  cases  that  you  handle. 

Mr.  MOLLOHAN.  And  how  quickly. 

Mr.  Tony  Gallegos.  Through  the  number  of  staff  you  have  to 
handle  it,  Mr.  Chairman.  With  our  present  staff,  we  are  handling 
the  highest  number  of  cases  in  the  history  of  the  agency.  We  are 
way  up  in  the  numbers.  In  fact 

Mr.  MOLLOHAN.  How  many  are  you  disposing  per  staff  member? 
Is  that  increasing  or  decreasing? 

Mr.  Tony  Gallegos.  It  has  increased  for  staff. 

Mr.  MOLLOHAN.  You  are  disposing  of  more  cases  per  person? 

Mr.  Tony  Gallegos.  Per  the  system. 

Mr.  MOLLOHAN.  Although  it  is  taking  longer. 

Mr.  Tony  Gallegos.  It  is  taking  longer,  because  of  the  cases 
that  are  l3dng  around. 

Mr.  MOLLOHAN.  Yes.  I  can  understand  that.  So  your  statement 
about  efficiency  I  understand  now. 

Mr.  Tony  Gallegos.  Thank  you. 
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Mr.  MOLLOHAN.  The  chairmanship  has  been  vacant  for  a  while. 

Mr.  Tony  Gallegos.  Yes,  Mr.  Chairman. 

Mr.  MOLLOHAN.  Do  you  expect  the  Administration  to  nominate  a 
candidate  for  this  position? 

Mr.  Tony  Gallegos.  I  wish  I  knew,  Mr.  Chairman.  I  have  no 
knowledge  of  anything  like  that.  I  was  appointed  April  5th  as  the 
chairman  and,  lo  and  behold,  I  am  staring  at  April  again.  I  thought 
I  would  be  long  gone  by  now,  but  I  am  still  here. 

Mr.  MOLLOHAN.  How  many  positions  are  vacant  currently  on  the 
Commission? 

Mr.  Tony  Gallegos.  We  have  a  number 

Mr.  MOLLOHAN.  On  the  Commission? 

Mr.  Tony  Gallegos.  Presently  on  the  Commission,  there  are 
three.  There  are  three  Commissioners  present;  there  are  two  va- 
cancies. 

Mr.  MOLLOHAN.  Is  there  any  anticipation  about  when  they  might 
be  proposed? 

Mr.  Tony  Gallegos.  Again,  I  wish  I  knew,  Mr.  Chairman.  I 
have  no  knowledge  of  anything  like  that. 

FY  1995  BUDGET  REQUEST  TO  OMB 

Mr.  MOLLOHAN.  What  was  your  budget  request  to  OMB? 

Mr.  Gallegos.  We  worked  this  out  with  the  administration,  the 
same  budget  request  that  we  proposed  here.  This  is  our  budget  re- 
quest. 

Mr.  MOLLOHAN.  The  budget  request  that  you  submitted  to 
OMB 

Mr.  Tony  Gallegos.  This  is  the  one  we  worked  out,  the  $245 
million,  yes. 

Mr.  MOLLOHAN.  When  you  say  you  worked  it  out,  it  makes  it 
sound  like  you  worked  with  OMB. 

Mr.  Tony  Gallegos.  Well,  we  have  to  establish  it,  and  then,  of 
course,  it  is  an  administrative  function. 

Mr.  MOLLOHAN.  You  propose  and  they  dispose.  What  did  you  pro- 
pose? 

Mr.  Tony  Gallegos.  We  proposed  the  $245  million,  and  that  is 
what  we  negotiated  out;  $245  million. 

Mr.  MOLLOHAN.  It  sounds  like  you  are  a  pretty  good  negotiator. 

Mr.  Tony  Gallegos.  Well,  to  be  honest  with  you,  Mr.  Chairman, 
there  is  no  question  we  could  have  asked  for  a  tremendous  amount 
of  money,  seeing  what  the  facts  are.  The  problems  that  we  are  hav- 
ing in  the  whole  Federal  system  with  the  money  that  we  are  all 
trying  to  save,  we  will  do  the  best  with  what  we  have. 

Mr.  MOLLOHAN.  Your  testimony  is  that  your  request  that  you 
sent  up  to  OMB  was  $245,720,000? 

Mr.  Tony  Gallegos.  Right,  which  we  worked  out  with  them. 
Yes. 

Mr.  MOLLOHAN.  The  request  as  you  proposed  it — did  OMB  agree 
with  your  breakdown  on  the  various  accounts? 

Mr.  Tony  Gallegos.  Mr.  Chairman,  to  be  honest  with  you,  I 
didn't  sit  through  the  whole  negotiation  period. 
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Mr.  MOLLOHAN.  Is  there  anybody  here  who  can  answer  the  ques- 
tion? 

Mr.  To>fY  Gallegos.  Yes,  we  have  somebody  here  who  may  be 
able  to  answer  the  question. 

Ms.  BiLLiNGSLEY.  Yes.  My  name  is  Kassie  BiUingsley.  1  am  the 
Director  of  Financial  and  Resource  Management  Services  at  EEOC. 

Yes,  we  did  sit  down  and  work  with  the  Office  of  Management 
and  Budget  in  terms  of  our  breakdown  in  costs. 

FY  1994  appropriation/staffing 

Mr.  MOLLOHAN.  How  does  the  Commission  propose  to  use  its  $8 
million  increase  for  1994? 

Mr.  Tony  Gallegos.  It  will  help  us  hire  the  170  FTEs  that  we 
have  for  this  year. 

Mr.  MOLLOHAN.  I  am  sorry.  You  received  $230  million  for  1994, 
an  increase  of  $8  million.  How  do  you  propose  to  use  that  $8  mil- 
lion? 

Mr.  Tony  Gallegos.  We  have  used  a  considerable  amount  of  it 
in  our  training  programs  and  in  the  upgrading  of  our  computer  sys- 
tem. Also,  a  big  sum  of  that  increase  was  taken  up  by  locality  pay, 
which  we  never  anticipated,  which  was  well  over,  $3  million. 

The  rent  increase,  which  we  never  anticipated,  was  $1  million, 
and  inflation,  which  ate  us  up  like  mad.  So  in  the  end,  we  were 
really  struggling. 

Mr.  MOLLOHAN.  I  understand  that  approximately  $3.7  million  of 
the  increase  was  provided  to  fund  200  additional  FTEs  to  deal  with 
your  workload  that  you  obviously  have. 

How  many  of  those  new  positions  have  you  been  able  to  fund  in 
1994? 

Mr.  Tony  Gallegos.  We  are  up  to  2,000 — what  is  the  current 
number? 

Ms.  BILLINGSLEY.  2,814. 

Mr.  Tony  Gallegos.  2,814  is  the  number. 

Mr.  MOLLOHAN.  In  other  words,  approximately  $3.7  million  of  the 
$8  million  increase  that  you  referred  to  before  was  provided  to 
fund,  as  we  understood  it,  approximately  200  additional  FTEs? 

Mr.  Tony  Gallegos.  Yes. 

Mr.  MOLLOHAN.  To  deal  with  your  workload  that  you  represent 
you  had  last  year  and  that  you  are  representing  you  have  this  year. 

How  many  of  those  new  positions  will  you  be  able  to  fund  in 
1994? 

Mr.  Tony  Gallegos.  We  will  be  able  to  complete  the  total 
amount  that  is  necessary  by  the  end  of  the  year. 

Mr.  MOLLOHAN.  So  you  are  telling  me  you  are  going  to  hire  200 
additional  FTEs? 

Mr.  Tony  Gallegos.  No.  This  is  tricky.  The  Director  of  Program 
Operations  here  has  all  of  the  statistical  figures. 

Mr.  Troy.  He  told  you  exactly  what  the  $8  million  went  for,  but 
based  on  those  things  that  we  didn't  anticipate,  out  of  that,  we 
have  been  able  to  put  50  new  employees  in  the  field  as  of  now.  We 
may  get  more,  but  that  kind  of  works  its  way  out  during  the  year. 
But  right  now  we  have  put  50  new  slots  in  the  field  out  of  the  200, 
we  thought  we  were  going  to  get. 
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Mr.  MOLLOHAN.  But  when  you  made  your  request,  you  wanted 
200;  is  that  correct? 

Mr.  Troy.  Well,  when  we  made  our  request,  we  didn't  anticipate 
locality  pay. 

Mr.  MOLLOHAN.  I  know,  but  answer  my  question. 

Mr.  Troy.  Yes.  We  wanted  200.  We  will  probably  end  up  with  52 
or  53. 

Mr.  MOLLOHAN.  So  you  are  only  going  to  be  able  to  hire  25  per- 
cent of  what  you  expected  to  be  able  to  with  the  increase  that  you 
requested  and  with  what  they  gave  you. 

Mr.  Troy.  That  is  correct. 

FY  1994  PLANS 

Mr.  MOLLOHAN.  What  is  the  Commission  unable  to  do  that  it  had 
planned  to  do  in  1994  with  this  increase  and  your  inability  to  ful- 
fill? 

Mr.  Troy.  That  is  an  easy  answer;  reduce  the  inventory.  The 
problem  is,  as  he  stated  very  clearly,  managing  an  inventory  that 
we  can't  control  in  the  first  place.  We  cannot  control  who  comes  in 
the  door  and  how  many  people  come  into  the  door.  What  we  were 
trying  to  do  is  to  get  enough  people  at  least  so  we  could  stay  rel- 
atively even,  given  the  things  that  we  have. 

We  didn't  get  any  kind  of  increase  for  the  Civil  Rights  Act  of 
1991,  any  kind  of  measurable  increase  for  the  ADA,  and  we  are 
looking  in  the  future  at  even  more  charges,  because  the  ADA  in 
July  will  apply  to  companies  that  have  15  or  more  employees,  when 
right  now  it  applies  to  companies  that  have  25  or  more. 

So  we  know  we  are  going  to  continue  to  have  an  increase  in 
cases;  we  are  just  trying  to  get  enough  people  to  keep  up  with  that 
workload. 

FY  1995  BUDGET  REQUEST 

Mr.  MOLLOHAN.  Does  this  budget  request  do  that?  Are  you  going 
to  be  able  to  hire  enough  people  to  get  a  handle  on  this  backlog 
and  to  stop  it  from  increasing? 

Mr.  Troy.  Well,  170  people  will  obviously  help  us  out.  It  will 
never  get  us  to  where  we  would  like  to  be. 

The  chairman  has  made  some  other  decisions  that  we  believe  will 
help  out,  like  moving  folks  as  we  get  vacancies  at  headquarters  to 
the  field.  We  are  going  to  look  at  the  process  to  see  if  we  can  make 
changes  in  the  process  to  make  the  work  move  quicker. 

This  increase  of  170  is  just  one  of  the  things  that  we  know  we 
have  to  do  in  the  outyears  in  order  to  keep  up  with  our  workload. 

OPERATIONAL  REVIEW 

Mr.  MOLLOHAN.  But  you  are  undertaking  some  administrative 
and  management  changes? 

Mr.  Tony  Gallegos.  Yes,  we  are.  Most  of  the  hiring  will  be 
done — almost  all  of  the  hiring  will  be  done  in  the  field  where  the 
cases  are. 

Mr.  MOLLOHAN.  What  impact  is  that  going  to  have  on  head- 
quarters? 
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Mr.  Tony  Gallegos.  Well,  I  don't  think  it  will  have  any  measur- 
able damage  at  headquarters.  I  think  we  have  a  pretty  good  staff 
and  a  lot  of  these  people  that  we  have  presently  can  be  put  out  in 
the  field. 

Mr.  MOLLOHAN.  What  is  the  total  number  of  employees  you  could 
shift  to  the  field  through  attrition  or  otherwise? 

Mr.  Tony  Gallegos.  There  is  a  study  being  carried  on  right 
now.  All  of  our  directors  have  been  asked  to  take  another  look  at 
their  operations  and  see  how  many  less  people  they  can  operate 
with. 

Mr.  MoLLOHAN.  How  many  people  are  employed  at  head- 
quarters? Let's  start  with  that. 

Mr.  Tony  Gallegos.  We  have  a  quarter  of  the  total  staff  em- 
ployed at  headquarters. 

Mr.  Mollohan.  What  number  is  that? 

Mr.  Tony  Gallegos.  Six  hundred  and  seventy-four. 

Mr.  Mollohan.  And  out  of  674,  how  many  would  you  anticipate 
that  you,  through  whatever  means,  could  transfer  out  to  the  re- 
gions where  you  say  the  workload  is? 

Mr.  Tony  Gallegos.  A  portion  of  that.  Again,  the  study  hasn't 
come  to  a  resolution  of  exactly  who  and  where.  This  study  was  just 
completed  and  we  are  presently  looking  at  it.  We  will  take  what- 
ever  steps  are  necessarf  to  do  the  job  in  the  field  and  also  maintain 
necessary  staff  to  do  the  job  internally. 

We  are  not  going  to  handicap  the  headquarters. 

Mr.  Mollohan.  But  the  Committee  would  like  some  sense,  to  the 
extent  you  are  able  to  give  it  to  us,  of  what  those  numbers  are.  Is 
that  50  people?  Is  that  100  people? 

Mr.  Tony  Gallegos.  Well,  it  would  probably  be  less  than  50. 

Mr.  Mollohan.  So  you  are  talking  about  a  number  less  than  50. 

Mr.  Tony  Gallegos.  Probably,  yes. 

Mr.  Mollohan.  That  doesn't  sound  to  me  like  it  has  a  major  im- 
pact on  reducing  the  backlog.  What  you  are  proposing  now  is  a 
method  of  reducing. 

Mr.  Tony  Gallegos.  Any  help  we  can  get  out  in  the  field  will 
have  a  major  impact. 

Mr.  Mollohan.  Oh,  sure,  it  will.  The  question  is,  will  that 
begin 

Mr.  Tony  Gallegos.  You  are  right,  Mr.  Chairman.  It  will  not 
take  that  horrendous  number  we  have  and  bring  it  down  to  zero. 

Mr.  Mollohan.  Will  it  begin  reducing  the  trend? 

Mr.  Tony  Gallegos.  We  have  no  control  over  the  trend. 

Mr.  Chairman,  I  have  been  with  this  agency  since  1982  and  that 
trend  has  continually  climbed.  It  is  steady,  and  I  don't  think  it  will 
stop.  We  have  handled  that  same  trend  with  less  people  all  the 
time — I  think  you  have  it  in  the  records  we  furnished  to  the  com- 
mittee, since  1982,  so  I  don't  see  that  coming  down. 

INVENTORY  BACKLOG/STAFFING  NEEDS 

Mr.  Mollohan.  Okay. 

You  have  a  workload  trend  going  up,  and  you  are  describing 
staffing  as  coming  down? 
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Mr.  Tony  Gallegos.  Only  the  50  people  we  talked  about  at 
headquarters.  Most  of  those  will  go  out  to  the  field.  They  will  be 
in  the  litigation  area  and  they  will  be  in  the  investigative  area. 

Mr.  MOLLOHAN.  What  I  am  asking  is  what  kind  of  staiT  resources 
would  you  have  to  have  to  reverse  that  backlog  trend' that  you 
have? 

Mr.  Tony  Gallegos.  Well,  why  don't  I  let  Mr.  Troy  answer  you. 

Mr.  MoLLOHAN.  You  are  having  an  increase  in  your  backlog. 

Mr.  Tony  Gallegos.  I  could  wager  a  guess. 

Mr.  MOLLOHAN.  In  some  way,  you  are  going  to  have  to  reduce 
that,  through  changes  in  jurisdictions,  or  through  additional  em- 
ployees. 

Mr.  Troy.  In  his  statement,  the  chairman  pointed  out  that  we 
have  559  less  employees  today  than  we  had  in  1980.  We  realize 
that  our  workload  right  now  is  at  the  highest  levels  in  history.  So 
in  drawing  conclusions  about  what  you  can  do  with  your  workload, 
you  have  to  come  up  with  some  idea  of  where  you  want  to  go. 

In  1985,  for  example,  the  conclusion  was  drawn  that  if  we  could 
get  our  inventory  to  a  six-month  level,  that  would  be  acceptable. 
We  would  be  able  to  do  what  we  had  to  do  with  most  cases. 

Mr.  MOLLOHAN.  Turn  around  cases  in  six  months,  is  that  what 
you  are  saying? 

Mr.  Troy.  No.  We  have  no  more  than  six  months  of  inventory  at 
any  one  time. 

Mr.  MOLLOHAN.  Oh,  okay. 

Mr.  Troy.  We  were  well  on  the  way  to  doing  that  until  the  new 
laws. 

Now,  you  are  right.  The  caseload  trend  has  gone  up  astronomi- 
cally. At  best,  our  staffing  is  staying  even.  So  I  couldn't  venture  a 
guess  as  to  how  many  people  it  would  take  us  right  now  to  catch 
up  with  that  workload  in  the  next  two  years,  because  if  we  did,  it 
would  be  outside  of  any  kind  of  imagination  that  you  or  I  would 
have,  given  the  current  Federal  budget  situation. 

Mr.  MOLLOHAN.  Well,  I  think  you  ought  to  have  some  idea  about 
that.  You  might  not  get  it.  You  probably  won't  get  it. 

Mr.  Troy.  Mr.  Mollohan,  the  last  figure  that  we  computed  was 
1164  investigators;  1164  investigators,  in  order  to  catch  up  with 
the  workload  in  the  next  3  years.  Now,  you  would  also  have  to  add 
clerical  staff,  supervisory  staff,  and  legal  staff. 

I  have  been  in  the  government  for  28  years  and  I  know  full  well 
that  we  will  never,  never  get  that  many  people  in  one  year. 

Mr.  MOLLOHAN.  Okay. 

Mr.  Tony  Gallegos.  One  of  the  things,  Mr.  Chairman,  you  un- 
derstand that  is  unique  to  the  business  that  we  are  in  is  that  com- 
puters can't  investigate,  computers  can't  litigate,  and  computers 
can't  make  decisions. 

We  are  a  people-driven  agency.  Unfortunately,  even  if  we  used 
the  most  up-to-date  hardware  systems,  the  fact  remains  that  peo- 
ple are  the  ones  who  do  the  job. 

PROPOSED  LEGISLATION 

Mr.  MOLLOHAN.  There  is  legislation  around  to  increase  your  re- 
sponsibilities and  there  is  legislation  around  to  transfer  from  the 
agency  EEOC  responsibilities,  so  there  ought  to  be  some  apprecia- 
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tion  for  what  kind  of  effect  that  is  going  to  have  on  your  agency 
and  what  kind  of  resources  that  is  going  to  entail. 

As  people  consider  this  authorizing  legislation,  they  should 
have — and  you  should  be  telling  them — what  the  realities  are  with 
regard  to  your  workload  currently  and  what  kind  of  additional 
workload  that  places  on  you. 

We  have  a  good  intention  of  passing  all  of  these  laws  and  trans- 
fer other  agency  responsibilities  to  you 

Mr.  Tony  Gallegos.  Nobody  has  asked  us,  Mr.  Chairman,  but 
we  would  be  glad  to  do  it. 

SYSTEMIC  PROGRAM 

Mr.  MOLLOHAN.  Does  your  budget  for  fiscal  year  1995  include 
any  expansion  of  the  Commission's  systemic  program? 

Mr.  Tony  Gallegos.  Yes.  I  think  we  set  aside  half  a  million  in 
that  area. 

We  have  set  aside  half  a  million  to  do  more  work  in  the  systemic 
area. 

Mr.  MoLLOHAN.  Thank  you. 

I  am  going  to  yield  to  Mr.  Moran. 

DISCRIMINATION  IN  FEDERAL  AGENCIES 

Mr.  MORAN.  We  had  a  number  of  hearings  with  the  Equal  Em- 
ployment Opportunity  Commission  when  I  was  on  the  House  Post 
Office  and  Civil  Service  Committee,  and  so  this  question  involves 
discrimination  cases  within  the  Federal  Grovemment. 

The  fact  is  that,  as  you  know,  EEOC  cases  against  an  agency  are 
being  evaluated  within  the  agency,  and  oftentimes  the  Federal  em- 
ployees felt  that  they  did  not  get  a  fair  shake,  that  the  resolution 
was  really  dependent  upon  the  polic5rmakers  who  were  being 
charged  with  the  discrimination  in  the  first  place;  and  then  even 
after  the  case  was  evaluated  by  the  EEOC  Adjudication  Judge,  the 
agency  had  the  opportunity  to  simply  reject  the  findings,  which  in 
many  cases  they  did. 

They  really  needed  more  of  an  impartial  decision-making  and  the 
right  to  finally  bind  the  decisions.  But  in  addition  to  that  process, 
it  is  much  too  long.  I  have  a  constituent  that  filed  an  age  discrimi- 
nation case  back  in  1986  and  still  hasn't  been  resolved. 

Well,  I  assume  that  the  issue  was  going  to  become  moot.  Alan, 
I  thought  I  might  mention  this,  because  this  is  a  case  in  point  that 
gets  a  little  frustrating.  If  you  had  filed  an  age  discrimination  case 
back  in  1986  and  it  was  still  pending,  you  would  be  getting  a  little 
frustrated,  too. 

I  think  it  is  a  fair  question  to  ask,  what  do  we  do  about  that? 
The  problem  with  Federal  discrimination  cases  is  that  they  take  an 
average  of  607  days,  about  20  months. 

Well,  as  in  any  kind  of  judicial  system,  whether  it  be  a  criminal 
judicial  system  or  charges  of  discrimination,  it  really  spoils  the 
whole  intent  of  the  system  if  there  can't  be  some  disposition  made 
within  a  reasonable  period  of  time,  and  that  does  not  seem  to  be 
the  case  right  now. 

That  may  be  one  of  the  reasons  why  there  is  a  number  of  bills 
that  simply  take  the  EEOC  process  out  and  give  it  all  to  you  and 
take  it  away  from  the  Federal  agencies.  Of  course,  the  problem 
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with  that  is,  just  as  Mr.  Mollohan  was  bringing  out,  you  don't  have 
the  resources  to  deal  with  it.  Maybe  we  need  to  designate  people 
from  the  agencies,  if  we  could  consolidate  the  EEOC  people  in  the 
agencies  into  a  central  location,  maybe  that  would  do  the  job. 

I  am  throwing  that  out  in  case  you  want  to  hop  on  that  idea,  but 
we  just  need  to  address  the  issue  with  regard  to  Federal  discrimi- 
nation cases.  Of  course,  all  of  the  Federal  employees  Mr.  Mollohan 
is  bringing  into  his  district,  this  is  going  to  be  an  incredible  burden 
for  him,  too. 

REGULATION  1614 

Mr.  Tony  Gallegos.  Our  new  regulation,  1614,  tightened  that 
up  somewhat,  as  you  know.  They  shortened  and  tightened  the  proc- 
essing time  frames  considerably  to  where  agencies  have  to  respond 
within  a  180-day  period.  We  feel  that  is  going  to  help  the  Federal 
employees  a  lot. 

We  also  still  have  our  administrative  judges  hearing  cases,  and 
an  appeal  period  after.  But  primarily,  1614,  I  think  is  going  to  con- 
siderably strengthen  that  area. 

Also  I  have  the  Director  of  our  Office  of  Federal  Operations  here. 
Maybe  she  would  like  to  say  a  couple  of  words  since  she  battles 
this  day  by  day.  She  is  our  Director  of  Federal  Operations. 

Ms.  Blumenthal.  My  name  is  Ronnie  Blumenthal.  I  am  the  Di- 
rector of  Federal  Operations. 

With  regard  to  your  constituent  specifically,  as  of  October  1st, 
1993,  he  or  she  could  automatically  ask  us  for  a  hearing.  The  agen- 
cy loses  control  now  after  180  days  at  the  complainant's  request. 

Mr.  Moran.  Is  that  right? 

Ms.  Blumenthal.  That  is  the  1614  regulation  that  the  Chairman 
just  alluded  to.  We  had  to  grandfather  in  the  old  cases,  such  as 
your  constituent  and  all  of  his  or  her  colleagues. 

So  those,  as  of  October  1st,  1993,  had  an  automatic  right  to  ask 
for  a  hearing.  We  have  seen  a  ballooning  in  request  for  hearings 
all  over  the  country,  particularly  in  this  area,  as  you  know,  because 
of  the  high  volume  of  Federal  employees,  but  all  over  the  country 
as  a  result  of  that  new  ability  for  a  complainant. 

Mr.  MoRAN.  Well,  that  is  good  to  hear,  because  this  particular 
constituent  is  going  to  be  in  a  retirement  home  before  we  resolve 
her  age  discrimination  case. 

NEW  APPROACHES 

Mr.  Tony  Gallegos.  If  I  may  add  to  that,  we  also  have  been 
doing  a  considerable  amount  of  training  in  the  Federal  sector.  We 
have  them  look  at  their  affirmative  action  programs,  not  just  as 
record-keeping,  but  as  a  document  to  do  the  job  they  should  be 
doing. 

Our  staff  has  been  reviewing  these  programs  and  we  have  even 
carried  it  to  the  point  on  a  couple  of  them  of  using  a  new  ap- 
proach— not  just  to  send  up  a  letter  telling  the  agencies  where 
their  deficiencies  are,  but  for  myself  and  the  staff  to  go  directly  to 
the  secretary  responsible  and  detail  the  problems.  Many  times  I 
would  imagine  they  haven't  heard  the  complaints  from  employees. 
But  we  are  doing  that. 
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We  are  also  using  alternate  dispute  resolution  within  Federal 
agencies  to  see  if  we  can't  speed  up  a  lot  of  these  cases. 

Mr.  MORAN.  I  am  not  asking  you  to  necessarily  be  more  sympa- 
thetic to  the  people  that  are  filing  complaints;  I  used  to  work  in 
Federal  Government  for  a  long  time.  There  are  a  heck  of  a  lot  of 
frivolous  cases.  You  get  laid  off  or  you  get  demoted  or  whatever, 
and  immediately  they  charge  some  kind  of  discrimination.  Some 
people  do.  Some  of  them  are  legitimate. 

My  concern  is  that  we  start  disposing  of  these  cases  on  a  more 
rapid  base.  Some  of  it  seems  that  no  one  is  willing  to  say  no.  You 
know,  just  to  say  "Look,  it  is  not  legitimate.  You  are  out  of  here." 

We  have  to  do  that  because  when  we  don't  do  that,  it  just  takes 
up  more  time,  more  money,  more  personnel  costs,  and  it  is  not  fair 
to  the  managers  or  the  individuals  concerned. 

So  I  do  hope  that  you  will  recognize  that  we  feel  very  strongly 
that  these  cases  need  to  be  resolved  in  a  much  faster — at  a  much 
faster  pace,  and  we  trust  that  they  will  be  done  so  in  a  fair  and 
professional  way  as  well. 

I  am  not  asking  you  to  take  on  any  more  frivolous  cases,  but  if 
you  will  resolve  them  quickly  and  professionally,  I  think  we  will 
have  fewer  frivolous  cases  and  you  will  be  able  to  focus  on  the  real, 
legitimate  ones.  I  know  it  is  worthwhile  to  file  it. 

Thank  you,  Mr.  Chairman.  That  is  enough  for  my  questioning, 
but  we  have  a  visitor  here  and  I  know  we  would  like  to  hear  from 
Mr.  Wolf. 

Mr.  Chairman, 

RELIGIOUS  HARASSMENT 

Mr.  MOLLOHAN.  Mr.  Wolf  has  asked  to  join  the  Committee  to  ask 
a  few  questions  and  we  welcome  him  this  morning. 

Mr.  Wolf.  Thank  you,  Mr.  Chairman,  I  appreciate  it  very  much. 

Mr.  Moran,  I  want  to  thank  you. 

My  concern  is,  I  have  been  contacted  by  a  number  of  groups  and 
people  in  my  district  with  regard  to  the  so-called  EEOC  religious 
harassment  language  that  you  have  put  out  or  promulgated  in  the 
regulations.  I  have  a  couple  of  questions. 

What  kind  of  religious  harassment  has  been  documented  in  the 
workplace?  Can  you  describe  those  incidents? 

Mr.  Tony  Gallegos.  Can  I  describe  an  incident? 

Mr.  Wolf.  Yes. 

Mr.  Tony  Gallegos.  The  harassment  that  has  gone  on  in  a 
number  of  the  cases  that  we  have  seen  mainly  deals  with  termi- 
nations, promotions.  In  other  words,  people  who  because  of  their 
religion  haven't  been  promoted,  people  who,  because  of  their  reli- 
gion have  been  terminated. 

Also,  we  have  the  question  of  people  who  are  asking,  because  of 
their  religious  beliefs,  for  certain  times  off  for  their  religious  beliefs 
that  have  been  terminated.  A  number  of  those  cases  we  have  taken 
on  and  won,  I  might  say. 

Our  Legal  Counsel — ^why  don't  you  go  ahead. 

Mr.  Doug  Gallegos.  There  are  some  instances  where  we  have 
brought  litigation  where  people  have  become  born-again  Christians 
and  then  have  been  harassed  after  their  conversion,  and  we 
brought  some  of  these  cases  in  Federal  court. 
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Mr.  Wolf.  That  is  already  protected  now  under  the  Constitution. 
A  lot  of  people  are  very,  very  concerned  that — there  is  a  Delta  Air- 
lines case.  Have  you  seen  the  Delta  material  that  was  sent  out  to 
the  workers? 

Mr.  Doug  Gallegos.  No,  I  haven't. 

Mr.  Wolf.  We  will  get  that  to  you,  whereby,  what  if  they  were 
to  wear  a  cross  in  their  lapel?  What  if  they  were  to  wear  a  Star 
of  David  in  their  lapel?  Would  that  be  a  problem? 

Mr.  Doug  Gallegos.  No.  What  the  guidelines  have  proposed — 
and  of  course  they  are  only  in  the  proposal  stage  and  we  are  seek- 
ing comment  and  we  are  going  to  consider  all  of  the  comments  very 
carefully  before  making  a  decision  on  any  final  guidelines — but  as 
far  as  we  can  tell,  simply  wearing  a  cross  or  wearing  a  religious 
artifact,  those  cases,  the  courts  have  supported  employees  who 
have  worn  those  kinds  of— — 

Mr.  Wolf.  What  if  you  were  the  boss  and  you  had  a  Bible  on 
your  desk  and  you  called  somebody  in? 

Mr,  Doug  Gallegos.  Clearly  that  would  not  be  reached  by  the 
guidelines. 

Mr.  Wolf.  What  if  somebody  were  talking  about  an  issue  and 
you  said,  '*You  know,  in  the  Ten  Commandments  it  says,  'Thou 
shall  not  steal"? 

Mr.  Doug  Gallegos.  That  is  a  statement  of  fact  and  would  not 
be  harassment. 

Mr.  Wolf.  What  if  somebody  wanted  someone  else  to  share  their 
faith? 

Mr.  Doug  Gallegos.  As  long  as  someone  did  that  in  a  reason- 
able manner. 

Mr.  Wolf.  Who  is  to  say  what  is  reasonable?  The  EEOC  guide- 
lines say  that  the  reasonable  person  standards  includes  consider- 
ation of  the  perspective  of  persons  of  the  alleged  victim's  religion. 

Further,  in  the  introduction  of  the  guidelines,  the  EEOC  explains 
that  recent  case  law  emphasizes  the  importance  of  considering  the 
perspective  of  the  victim  of  harassment,  the  victim,  rather  than 
adopting  notions  of  acceptable  behavior  that  may  prevail  in  a  par- 
ticular workplace. 

Mr.  Doug  Gallegos.  Well,  it  clearly  will  not  stop  people  from 
wearing  those 

Mr.  Wolf.  What  if  Madalyn  O'Hair  were  the  person? 

Mr.  Doug  Gallegos.  We  wouldn't  look  at  Madalyn  O'Hair's 
opinion  about  the  practice,  but  rather  whether  or  not  the  practice 
was  severe  and  pervasive  enough  to  alter  the  workplace  or  to  cre- 
ate an  intolerable  workplace. 

Mr.  Wolf.  What  if  I  said  to  you,  you  know,  "We  should  help  the 
poor.  Jesus  said  in  Matthew  25,  'Wlien  you  were  hungry,  you  vis- 
ited me.  When  you  were  naked,  you  clothed  me.  When  you  were  in 
prison,  you  came  to  me.  When  you  were  sick,  you  came  to  me,'  and 
therefore  I  think  it  is  important  that  you  might  want  to  consider 
participating  in  some  of  these  programs  to  help  the  inner  city." 

I  have  a  daughter  who  has  worked  for  four  years  at  the  Commu- 
nity of  Hope.  It  is  a  Christian  inner-city  group,  one  of  the  toughest 
in  the  neighborhood.  What  if  she  were  to  say  "I  think  it  would  be 
helpful  for  you  to  help  this  program  because  they  are  doing  what 
Jesus  said  in  Matthew  25." 
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Would  there  be  a  problem? 

Mr.  Doug  Gallegos.  If  she  made  the  single  statement — are  you 
asking  me  if  she  made  that  single  statement? 

Mr.  Wolf.  Yes. 

Mr.  Doug  Gallegos.  I  think  under  the  proposed  guidelines, 
what  the  Commission  would  look  at  in  that  situation  was  the  de- 
gree that  the  statement  interfered  with  an  employee's 

Mr.  Wolf.  But  you  know  you  don't  have  the  right  to  look  into 
that  statement.  Just  the  thought  of  you  telling  me  that  the  Com- 
mission would  look  into  that  statement  just— you  don't  have  the 
right  to  do  it.  You  don't  have  the  right  to  do  that. 

If  somebody  wants  to  witness  to  you,  you  don't  have  the  right  to 
do  that.  I  mean  this  is  government  interference.  This  isn't  school. 
It  is  not  the  taxpayer's  fiinds. 

Mr.  Doug  Gallegos.  We  don't  look  at  statements,  sir.  We  take 
charges. 

Mr.  Troy.  Congressman,  may  I  make  a  statement? 

We  don't  intend,  nor  do  we  try,  to  interfere  with  anyone's  life. 

Mr.  Wolf.  Let  me  just  interrupt  by  telling  you  I  worked  for  five 
years  in  the  Federal  Grovemment  and  my  wife  worked  for  the  gov- 
ernment. I  have  four  full-time  caseworkers  who  work  on  nothing 
but  taking  care  of  problems  that  they  had  with  different  agencies, 
such  as  people  who  have  social  security  checks  cut  off  for  different 
reasons. 

You  know  I  am  worried — and  I  was  a  lawyer  before  I  came  here 
and  hopefully  I  will  never  go  back  to  that— but  I  am  worried  about 
the  interpretation  and  maybe  there  won't  always  be  good  and  de- 
cent people  like  you  on  the  board.  This  is  chilling.  This  is  frighten- 
ing. 

Mr.  Troy.  The  interpretation,  Congressman,  is  no  different  from 
other  types  of  harassment. 

It  is  well-said  case  law  that  the  reasonable-person  standard 
takes  place  in  any  kind  of  harassment,  specifically  sexual  harass- 
ment. 

Mr.  Wolf.  Sexual  harassment  is  different.  Why  have  we  gotten 
along  for  all  of  these  years  without  this  edict  issue? 

Mr.  Doug  Gallegos.  It  simply  restates  the  present  state  of  the 
law.  It  doesn't  add  any  new  law,  it  doesn't  create  any  new  law. 
Until  people  come  with  charges  of  discrimination  to  us,  we 
don't 

Mr.  Tony  Gallegos.  Congressman,  I  think  also  we  hear  you,  we 
hear  the  people.  The  letters  we  are  receiving  will  be  taken  into  con- 
sideration before  we  set  out  any  of  these  things.  That  is  the  process 
we  go  through.  That  is  why  we  ask  people  to  comment — and  I  hear 
you.  I  understand  what  you  are  telling  me.  I  think  the  EEOC  is 
reasonable  and  the  people  who  are  looking  at  it  are  reasonable,  and 
if  it  gets  to  that  point,  it  may  be  we  may  have  to  take  it  out  or 
it  may  be  we  have  to  take  another  look  at  it,  but  we  are  still  in 
the  process  of  taking  a  look  at  it. 

Mr.  Wolf.  They  should  be  taken  out  and  they  must  be  taken  out. 
If  you  talk  to  Mr.  Fitzgerald,  who  is  a  whistleblower  in  the  Federal 
Government  and  you  ask  him  how  reasonable  the  Federal  Govern- 
ment can  be  and  you  talk  to  some  of  my  constituents  who  have 
been  harassed. 
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I  had  two  SESs  in  my  district  in  Arlington — which  is  now  Mr. 
Moran's.  One  was  transferred  to  Philadelphia  and  one  was  trans- 
ferred to  New  York,  and  they  were  married  to  each  other,  and  their 
agency,  under  a  Republican  Administration,  Mr.  Divine— GSA  Ad- 
ministrator Carmen  wasn't  very  reasonable.  These  should  come 
out. 

I  just  thank  the  Chairman.  I  want  to  end  with  this:  If  these  don't 
come  out,  I  am  going  to  do  everything  I  can — I  am  going  to  offer 
an  amendment  in  the  full  committee,  I  am  going  to  try  to  get — no 
funds  shall  be  offered  on  the  Floor  and  do  everything  we  can. 

These  are  chilling.  This  is  chilling.  If  you  tell  me  that  there  could 
even  be  the  potential  for  my  daughter  to  say  in  Matthew  25  where 
Jesus  said  to  go  into  the  prison — I  was  involved  in  a  prison  pro- 
gram at  Lorton  called  Man  To  Man,  and  one  of  the  reasons  I  got 
involved  is  because  Charlie  Harroway  and  people  like  that  said  to 
me,  "In  Matthew  25,  Jesus  said,  Tou  will  go  into  the  prisons.' ". 

It  is  chilling,  and  what  I  would  respectfully  request  is  that  the 
religious  issue  be  dropped.  This  is  not  taxpayer  funding.  This  is  not 
Federal  funding  coming  in  to  school  prayer,  this  is  a  very  clear  case 
of  private  individuals. 

I  want  you  to  look  at  the  Delta  case,  the  Delta  regulations.  Do 
you  have  the  Delta  regulations  that  have  been  sent  around.  They 
have  basically  chilled  their  whole  work  force,  because  what  they 
have  said  to  the  work  force  is,  **We  don't  want  to  be  the  subject  of 
a  suit." 

Mr.  Chairman,  I  thank  you  more  than  I  can  tell  you  for  allowing 
me  to  come.  I  just  want  you  to  know,  I  am  going  to  do  everything 
I  can  to  see  that  the  word  religion  is  taken  out,  because  it  is  wrong. 

Mr.  Tony  Gallegos.  If  you  care  to  listen  to  the  legal  people  that 
are  looking  at  it  at  this  time,  I  would  be  glad  to  share  that  with 
you,  too. 

Mr.  Wolf.  Sir,  I  don't  really  care.  We  have  too  many  lawyers  in 
the  country  and  I  don't  necessarily  care,  and  you  can  find  five  law- 
yers and  if  you  pay  them  enough  money,  you  can  get  five  different 
opinions.  That  is  not  important. 

This  is  chilling.  This  is  wrong.  Those  of  the  Christian  faith,  those 
of  the  Jewish  faith,  those  of  the  Moslem  faith,  those  of  all  faiths, 
they  should  have  the  right  to  that  freedom. 

I  understand  the  ACLU  agrees,  as  do  many  other  groups.  This 
is  wrong.  It  is  chilling.  You  have  breached  a  point  that  I  think  is 
inappropriate.  I  urge  you  and  I  implore  you  and  beg  you,  pull  back. 

I  will  do  everything  that  I  can — everything — and  I  may  not  be 
successful,  to  see  that  this  does  not  take  place. 

I  see  a  young  lady  back  there  smirking  and  I  see  some  smirks. 
Believe  me,  I  think  this  is  wrong  and  I  tell  you,  take  it  out. 

Thank  you.  I  thank  the  Chairman. 

Mr.  MOLLOHAN.  Thank  you. 

Mr.  Wolf,  thank  you  for  your  appearance. 

The  Committee  will  have  a  number  of  questions  to  submit  for  the 
record,  and  we  appreciate  your  testimony  here  today. 

Thank  you. 
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Mr.  Tony  Gallegos.  Thank  you,  Mr.  Chairman.  We  thank  you 
and  the  Committee. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 
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QUESTIONS  SUBMITTED  BY  CONGRESSMAN  MOLLOHAN 
INCREASE  PROVIDED  FOR  FY  1994 


QUESTION:  I  understand  that  approximately  $3.7  million  of  the  increase  was  provided 
to  fund  200  additional  FTEs  to  deal  with  the  Commission's  increasing  workload.  How 
many  new  positions  will  you  be  able  to  fund  in  FY  1994? 

ANSWER:  The  $3.7  million  was  not  provided  to  fund  200  additional  FTEs  and,  in  any  event, 
would  not  have  provided  funding  for  200  additional  FTEs.  Rather,  the  $3.7  million  of  this 
increase  would  have  enabled  EEOC  to  fund  more  than  80  additional  staff.  The  President's 
FY  1994  budget  request  for  EEOC  of  $234,845,000  with  its  $12.85  million  increase  (which 
covered  non-salary  increases  as  well  as  increases  to  compensation  and  benefits)  over  the 
FY  1993  budget,  would  have  supported  more  than  200  additional  staff  to  help  resolve  the 
agency's  increasing  workload.  However,  the  Commission  received  an  appropriation  of 
$230,000,000  for  FY  1994  --  an  $8  million  increase  over  FY  1993  as  opposed  to  the  $12.85 
million  contained  in  the  President's  request.  Virtually  all  of  the  increased  funding  was  absorbed 
by  FY  1994  increases  in  locality  pay,  rent,  inflation  and  the  State  and  local  program. 
Nevertheless,  as  a  result  of  our  increased  efforts  to  reduce  Headquarters  staffing  and  shift 
resources  to  the  field,  the  Commission  will  be  adding  50  additional  field  enforcement  staff  in 
FY  1994. 

FY  1995  INCREASE 

QUESTION:  What  are  the  various  elements  of  the  $15,000,000  increase  that  you  are 
requesting? 

ANSWER:  The  $15,000,000  increase  requested  for  FY  1995  will  fund  the  additional  costs 
associated  with  mandatory/fixed  expenses  over  which  EEOC  has  virtually  no  control  or  option 
but  to  fund.  Included  in  this  category  are  compensation  and  benefit  expenses  for  existing  staff 
and  the  additional  170  FTE  requested  for  FY  1995,  increased  operation  costs  resulting  from  the 
effects  of  inflation  and  the  costs  to  support  an  additional  170  FTE,  and  increase  in  General 
Services  Administration  rent,  offset  by  the  Administrative  and  Personnel  reductions  which  are 
required  by  Executive  Order.  In  addition,  this  increase  will  also  be  used  to  fund  discretionary 
increases  needed  to  enhance  Private  Sector  Systemic  Program  and  to  continue  improvements 
to  the  Information  Resource  Management  Program. 

QUESTION:  In  view  of  the  President's  plans  to  reduce  personnel  levels  government- wide, 
how  do  you  justify  requesting  an  increase  of  170  FTE  for  FY  1$>95? 

ANSWER:  Despite  realizing  significant  productivity  increases  by  EEOC  investigators,  charge 
receipts  have  increased  at  record  levels,  necessitating  an  increase  in  enforcement  staff.  In 
addition  to  the  President's  plans,  Congress  has  legislated  government-wide  personnel  reductions 
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through  FY  1999.  In  the  Federal  Workforce  Restructuring  Act  of  1994,  Congress  provided 
federal  agencies  with  a  mechanism  by  which  they  can  seek  a  waiver  from  the  mandated 
personnel  reductions.  In  EEOC's  Private  Sector  Program  in  FY  1990,  EEOC  investigators  were 
able  to  resolve  approximately  1.05  charges  for  each  new  charge  taken.  In  this  way,  the  agency 
was  able  to  reduce  its  pending  inventory  and  had  begun  to  make  significant  progress  toward 
reducing  the  average  charge  processing  time.  Since  that  time,  EEOC's  budgets  have  been 
inadequate  to  address  the  workload  grov/th  acquired  as  result  of  the  passage  of  the  Civil  Rights 
Act  of  1991  and  the  implementation  of  the  Americans  with  Disabilities  Act. 

Because  EEOC  received  virtually  no  additional  resources  when  it  received  significantly  more 
responsibility,  the  agency  was  already  suffering  from  acute  resource  shortages  when  the 
President  proposed  plans  to  reduce  personnel  levels. 

In  the  Federal  Sector  Program,  EEOC  is  enduring  similar  workload  problems  as  those  being 
encountered  in  the  Private  Sector. 

QUESTION:  Many  other  agencies  of  the  government  are  being  asked  to  reduce  their 
operations  or  to  hold  to  present  levels.  Why  do  you  believe  an  exception  should  be  made 
for  the  EEOC? 

ANSWER:  We  believe  our  investigators  do  2  to  3  times  the  number  of  investigations  that  other 
similar  Federal  agencies  do.  Despite  record  productivity,  staff  cannot  keep  pace  with  the 
increase  in  charge  filings  which  began  with  the  passage  of  the  Civil  Rights  Act  of  1991  and  the 
implementation  of  the  Americans  with  Disabilities  Act. 

Our  pending  workload  is  already  at  a  critical  level  (80,229  charges  at  the  end  of  the  first 
quarter).  An  investigator's  average  caseload  is  over  100  charges— almost  double  what  it  was 
in  1990,  despite  the  fact  that  productivity  has  been  at  record  highs  for  the  last  three  years.  The 
attached  table,  "Resolutions  and  Productivity",  excerpted  from  a  quarterly  Report  to  the 
Chairman,  illustrates  the  gains  in  average  annual  productivity  (charge  resolutions)  per 
investigator  for  the  last  five  years. 

We  conservatively  estimate  that  with  no  additional  staffing,  we  will  have  a  pending  workload 
of  131,734  (22.4  months)  by  the  end  of  FY  1995. 

The  quality  of  evidence  is  significantly  reduced  as  charges  age.  If  charges  cannot  be 
investigated  quickly,  the  evidence  becomes  "stale"  or  non-existent;  witnesses  disappear  and 
memories  of  events  fade. 

If  charges  cannot  be  resolved  timely,  we  cannot  meet  our  obligation  to  the  public.  To  ask 
charging  parties  and  respondents  to  wait  approximately  two-years  for  a  resolution  is  not 
reasonable. 
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RESOLUTIONS,  PRODUCTIVITY  AND  STAFFING 


During  FY  1993  there  were  71,716  charge  resolutions,  more  than  at  any  time  in  the  past  ten  years. 
Productiviry  reached  an  all-time  high  at  97.1  resolutions  per  investigator.  With  160.9  fewer  investigators 
than  in  FY  1988,  the  Agency's  highest  staffing  year  (879.9  staff  available),  967  more  resolutions  were 
completed  in  FY  1993  than  in  FY  1988  when  resolutions  totaled  70,749. 


Table  4.  Resolutions  and  Productivity 
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Investigators  Available 
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738J 


+  2.0 
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Productivity 


79.0 


88.4 
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Investigators  Assigned 


880.1 


818.4 


779.4 
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788.0 


+  5.7 


+  0.7% 


Available  as  a  Percent 
of  Assigned 


95.2% 


93.1% 


933% 


94.1% 


93.7% 


0.4% 


N/A 
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QUESTION:  Where  will  these  additional  FTEs  be  used  within  the  Commission's  various 
programs? 

ANSWER:  All  of  the  additional  FTE's  are  for  field  operations.  The  additional  170  FTE 
requested  for  EEOC  in  FY  1995,  will  be  distributed  among  the  field  investigative  staff  (145 
FTE)  and  field  hearings  staff  (25  FTE). 


PROCUREMENT  SAVINGS 


QUESTION:  The  President  recently  submitted  a  budget  amendment  which  includes  a 
reduction  for  the  EEOC  for  savings  in  its  procurement  activities.  How  much  is  this 
amendment,  and  how  will  this  reduction  affect  the  Commission's  procurement  activities? 

ANSWER:  The  amendment  totals  $242, (XX).  To  date,  the  impact  of  this  reduction  has  not  been 
determined.    We  are  currently  assessing  the  impact. 


WORKLOAD 


QUESTION:  Last  year  you  indicated  that  the  Commission  was  experiencing  significant 
workload  increases.   Is  that  still  the  case,  or  has  the  workload  leveled  off? 

ANSWER:  Workload  is  still  expanding  well  above  our  ability  to  meet  the  demand.  In  the 
Private  Sector,  EEOC's  incoming  work  (receipts  +  net  transfers/deferrals  from  FEPA)  has 
increased  by  41%  from  1990  to  1993.  More  recently,  from  1992  to  1993,  there  was  a  23% 
increase.  Our  conservative  estimates  for  future  growth  are  for  an  additional  3  %  each  year  for 
FY  1994  and  1995. 

In  the  Federal  Sector,  the  Commission  continues  to  experience  a  significant  increase  in  hearings 
and  appeals  as  evidenced  fi-om  the  workload  charts  contained  in  our  budget  submission. 
Reproductions  of  those  charts  follow  for  ease  of  reference.  Hearings  requests  increased  by  over 
28%  from  FY  1992  to  FY  1993.  Appeals  receipts  increased  by  6%  during  the  same  period,  but 
are  showing  an  even  greater  rate  of  increase  in  FY  1994  (approximately  14%  increase  for  the 
first  five  months  over  the  same  period  in  FY  1993).  Hearings  requests  are  up  by  20%  for  the 
comparable  five-month  period. 


531 


FEDERAL  SECTOR  ENFORCEMENT 
HEARINGS 


WORKLOAD 


FY  1993 
ACTUAL 


FY  1994 
ESTIMATE 


FY  1995 
ESTIMATE 


COMPLAINTS  PENDING 


3,982 


3,991 


5,064 


COMPLAINTS  RECEIVED 


8,882 


10,440 


12,006 


TOTAL  WORKLOAD 


12,864 


14,431 


17,070 


COMPLAINTS  RESOLVED 


8,906 


9,367 


11,561 


COMPLAINTS  FORWARDED 


3,991 


5,064 


5,509 


MONTHS  OF  INVENTORY 


5.4 


6.5 
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FEDERAL  SECTOR  ENFORCEMENT 
APPEALS 

WORKLOAD 
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FY  1994 
ESTIMAIE 

FY  1995 
ESTIMATE 

COMPLAINTS  PENDING 

2,029 

2,900 

5,225 

COMPLAINTS  RECEIVED 

6,361 

7,590 
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TOTAL  WORKLOAD 
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10,490 
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COMPLAINTS  RESOLVED 

5,490 

5,265 

5,265 

COMPLAINTS  FORWARDED 

2,900 

5,225 

8,689 

MONTHS  OF  INVENTORY 

6.3 

11.9 

19.8 

QUESTION:  What  other  legislation  is  being  considered  that  would  increase  the 
Commission's  workload?  For  example,  there  are  bills  pending  which  would  transfer  to  the 
EEOC  all  Federal  employee  discrimination  complaints. 

ANSWER:  EEOC  estimates  that  the  complaint  processing  structure  proposed  in  pending 
legislation,  S.  404/H.R.  2721,  the  Federal  Employee  Fairness  Act  of  1993,  would  increase  the 
agency's  federal  sector  workload  by  approximately  30  percent. 
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QUESTION:  If  such  a  bill  were  to  become  law,  how  much  in  additional  resources  would 
be  required  for  the  Commission  to  enforce  its  provisions? 

ANSWER:  Preliminary  EEOC  cost  estimates,  as  of  November  1993,  for  enforcing  provisions 
such  as  those  contained  in  S.  404  and  H.R.  2721,  range  from  $70  million  and  more  than  775 
additional  staff  to  $98  million  and  nearly  1 100  additional  staff. 


SYSTEMIC  PROGRAMS 


QUESTION:  Does  your  budget  for  FY  1995  include  any  expansion  of  the  Commission's 
Systemic  programs? 

ANSWER:  Yes.  Based  on  the  increasing  number  of  individual  charges,  a  harder  look  must  be 
taken  at  employers'  policies,  practices  and  patterns  causing  them.  EEOC  is  now  studying  sets 
of  individual  charges,  workforce  statistics,  and  other  employment  information  to  determine 
where  and  how  EEOC  will  initiate  larger  class  charges.  EEOC  included  additional  funds  for 
this  purpose  in  the  FY  1995  budget.  More  class  investigations  will  ultimately  utilize  scarce 
Commission  resources  in  a  more  efficient  manner. 

QUESTION:  What  are  the  advantages  of  using  the  Systemic  approach  in  the  Commission's 
enforcement  responsibilities? 

ANSWER:  Systemic  investigations  address  pattem-and-practice  types  of  discrimination  which 
require  in-depth  analysis  and  focus  on  an  employer's  overall  employment  practices.  These  types 
of  investigations  are  lengthy  and  more  complex  than  the  usual  individual  harm  charges  brought 
by  charging  parties. 

By  addressing  discrimination  against  classes  of  people  and  by  addressing  it  at  its  core~the 
underlying  policies  and  practices  which  discriminate-systemic  investigations  will  hopefully  act 
as  a  more  general  deterrent  to  discrimination  and  reduce  the  need  for  filing  larger  numbers  of 
"individual  harm"  charges. 


FUNDING  FOR  STATE  AND  LOCAL  AGENCIES 


QUESTION:  In  1994  the  appropriation  for  the  Commission  included  $26.5  million  for 
grants  to  State  and  local  enlTorcement  agencies.  This  amount  was  an  increase  of  $1.5 
million  over  the  previous  year.   How  will  this  increase  be  used? 

ANSWER:   The  $1.5  million  was  used  to  increase  the  rate  per  resolution  from  $450  to  $500, 
to  provide  training  and  technical  assistance  to  the  agencies,  and  to  provide  computer  hardware 
and  software  systems  for  charge  reporting  purposes.    However,  this  funding  level  does  not 
enhance  State  and  Local  agencies'  ability  to  address  their  overall  workload  growth  since  the  rate 
paid  per  resolution  ($500)  only  partially  offsets  their  total  costs. 
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QUESTION:  You  are  not  proposing  an  increase  for  grants  to  State  and  local  agencies  in 
FY  1995.  Are  the  State  and  local  govemments  experiencing  the  same  level  of  workload 
growth  as  the  Conunission  or  is  it  leveling  off? 

ANSWER:  The  following  table  illustrates  the  rate  of  change  in  the  State  and  Local  agencies' 
workload  since  FY  1990.  While  their  charge  receipts  are  increasing,  their  charge  growth  rate 
is  not  as  large  as  that  of  EEOC  since  FY  1990.  As  shown  in  the  table.  State  and  local  agencies 
experienced  a  very  large  increase  (17.5%)  between  FY  1992  and  1993,  so  charge  filings  do  not 
appear  to  be  leveling  off. 


STATE  AND  LOCAL  -  GROWTH  IN  INCOMING  WORKLOAD 


FY  90 

FY»1 

%CHG 
FY  90-91 

FY  92 

%CHG 
FY  91-92 

FY  93 

%CHG 
FY  92-93 

FEPA 
RECEIPTS 

50,493 

52,869 

4.7% 

52,177 

-1.3* 

61,289 

17.5% 

During  this  same  period,  agencies  are  transferring  more  work  to  EEOC  to  process  (over  4,000 
charges  a  year). 

QUESTION:   Are  there  other  activities  funded  out  of  the  State  and  local  agencies'  grants 
other  than  charge  resolutions? 

ANSWER:    Yes.    Some  funds  are  used  to  provide  training  and  technical  assistance  to  the 
agencies  as  well  as  computer  hardware  and  software  systems  for  charge  reporting  purposes. 

In  1995,  EEOC  is  also  planning  projects  that  we  hope  will  help  address  the  dually-filed  workload 
that  we  share,  such  as: 


(1)  Expanding  utilization  of  agencies  to  help  with  the  charge  resolution  process. 

(2)  More  education  and  training  of  State  and  Lxx:al  staff  to  effect  changes  in  charge 
resolution  methods  similar  to  those  EEOC  will  adopt. 

(3)  Examine  feasibility  of  joint  projects  with  State  and  Local  agencies  (such  as  State 
systemic  projects). 
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ALTERNATIVES  TO  HANDLE  WORKLOAD  INCREASES 


QUESTION:  If  the  Commission  does  not  receive  its  requested  increase  of  170  FTEs,  can 
you  alter  your  investigative  procedures  to  handle  the  workload  in  other  ways? 

ANSWER: 

Private  Sector 

Even  at  the  FY  1995  request  level,  EEOC  must  rethink  the  way  we  do  business.  This  request 
will  only  offset  some  of  the  workload  growth. 

In  any  case,  EEOC  realizes  that  it  must  re-evaluate  its  "full  investigations"  philosophy  and  look 
more  toward  tailoring  for  each  individual  situation  (which  is  being  done  in  various  ways  in  many 
offices  now). 

Federal  Sector: 

Other  Federal  agencies  are  responsible  for  investigating  Federal  sector  EEO  complaints.  If  the 
Commission  did  not  receive  its  requested  FTEs  for  the  Federal  sector.  Administrative  Judges 
would  have  caseloads  far  exceeding  their  capacity  to  handle.  Since  requests  for  hearings  are  up 
20  percent,  the  results  are  evident.   The  Federal  inventory  would  be  enormous. 

QUESTION:  What  about  the  possibility  of  using  alternative  dispute  resolution  or  other 
techniques? 

ANSWER:  There  are  two  major  efforts  by  Commission  staff  to  look  into  the  possibility  of 
using  alternative  dispute  resolution  (ADR).  First,  the  Commission  is  nearing  completion  of  an 
ADR  pilot  program  that  has  been  used  in  four  field  offices,  emphasizing  the  use  of  mediation 
to  resolve  certain  types  of  charges  filed  with  the  Commission.  A  report  on  the  pilot  program 
should  be  prepared  for  Commission  review  soon.  The  second  major  ADR  effort  is  an  overall 
ADR  policy  statement  that  is  being  drafted  by  the  Commission's  Office  of  Legal  Counsel.  The 
Commission  approved  a  Notice  seeking  public  comment  that  was  published  in  the  Federal 
Register  in  July  1993.  The  Office  of  Legal  Counsel  plans  to  present  in  the  near  future  a  policy 
statement  and  annual  action  steps  to  the  Commission  for  its  approval. 

Internal  EEO  Program: 

With  respect  to  the  Agency's  internal  EEO  program,  the  use  of  an  Alternative  Dispute 
Resolution  (ADR)  program  can  help  to  achieve  earlier  resolution  of  many  internal  complaints 
of  employment  discrimination,  particularly  at  the  precomplaint  stage.  EEOC's  Office  of  Equal 
Employment  Opportunity  plans  to  have  an  ADR  program  in  operation  during  FY  1995  following 
a  trial  program  during  FY  1994. 
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Private  Sector: 

The  Commission  is  currently  examining  any  and  all  ideas  put  forth  as  possibilities  for  addressing 
the  workload  problem. 

EEOC  has  tried  a  variety  of  charge  resolution  systems  over  the  years  and  the  successes  of  the 
various  systems  are  embodied  in  EEOC's  present  Case  Management  System.  The  present 
system  encourages  maximum  flexibility  in  charge  resolutions. 

Federal  Sector: 

The  responsibility  for  investigating  Federal  sector  EEO  complaints  rests  with  other  Federal 
agencies.  To  the  extent  that  the  agencies  can  reduce  the  number  of  complaints  and  appeals 
forwarded  to  EEOC,  ADR  could  have  an  impact  on  our  workload. 

Toward  that  end,  the  Commission  has  created  a  staff  which  is  responsible  for,  among  other 
things,  facilitating  the  increased  use  of  ADR  in  the  Federal  EEO  area.  The  staff  serves  as  a 
technical  resource  to  agencies  in  their  efforts  to  incorporate  ADR  into  their  administrative  EEO 
procedures. 


TECHNICAL  ASSISTANCE  TO  THE  PUBLIC 


QUESTION:  The  Civil  Rights  Act  of  1991  required  the  Commission  to  provide  technical 
assistance  to  the  public.  What  action  has  the  Commission  talien  to  provide  more  outreach 
to  minority  groups. 

ANSWER: 

Private  Sector: 

EEOC  provides  technical  assistance  both  through  its  appropriated  funds  and  through  its  recently 
established  "Revolving  Fund"  program. 

The  attached  table,  "Outreach  Presentations  by  Audience  Type"  shows  the  results  of  our 
outreach  efforts  (appropriated  funds)  for  the  last  three  years.  (1,062  presentations  in  1991, 
2,161  in  1992  and  1,694  in  1993). 

There  is  a  demand  for  more  presentations  and  these  presentations  serve  a  "preventive"  effect 
by  making  more  people  aware  of  their  rights  and  responsibilities. 
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Field  offices  also  provide  structured  Technical  Assistance  seminars  for  employers  in  order  to 
educate  them  about  the  laws  enforced  by  EEOC  and  their  obligations  under  the  laws.  This 
particular  program  is  administered  through  the  Revolving  Fund. 

Federal  Sector: 

Thus  far,  in  FY  1994,  EEOC's  Office  of  Federal  Operations  has  conducted  48  presentations  for 
the  other  Federal  agencies,  private  organizations  and  advocacy  groups  to  increase  the 
effectiveness  of  its  law  enforcement  and  affirmative  employment  activities.  Meetings  are  held 
with  other  Federal  agencies  to  discuss  agency  specific  affirmative  employment  and  complaint 
processing  concerns.  Also,  EEOC  initiates  meetings  with  high  level  Federal  officials  to  address 
issues  of  mutual  concern  (e.g.,  the  effect  on  staff  of  downsizing  and  major  reorganizations  of 
large  agencies  because  of  budget  restrictions). 

EEOC  will  conduct  several  technical  assistance  headquarters  visits  to  help  the  other  agencies 
improve  their  affirmative  employment  programs  by  addressing  specific,  identified  problems. 

In  FY  1995,  the  Agency  plans  to  continue  making  presentations  to  the  other  Federal  agencies 
and  organizations  and  conducting  meetings  on  agency  specific  topics. 

During  the  development  stage  of  the  new  affirmative  employment  program,  the  Commission  met 
with  a  wide  range  of  constituent  organizations  including  Blacks  in  Government,  Executive 
Council  of  Hispanics  for  Government  Employees,  Federally  Employed  Women,  National 
Association  of  Hispanic  Federal  Executives,  National  Task  Force  on  Disability  and  the  Small 
Agency  Council  to  achieve  a  balanced,  focused,  user-friendly  document. 

PRODUCTIVITY  ASSUMPTIONS 


QUESTION:  What  are  the  productivity  assumptions  for  FY  1994  and  FY  1995,  and  how 
were  they  determined? 

ANSWER:  Productivity  assumptions  for  the  Private  Sector  Program  are  arrived  at  by  assessing 
historical  trends,  with  a  given  set  of  factors.  As  shown  in  the  attached  table,  "Resolutions  and 
Productivity"  (excerpted  from  a  quarterly  Report  to  the  Chairman)  the  average  annual 
productivity  (charge  resolutions)  per  investigator  for  the  last  five  years  has  ranged  from  79  in 
1989  to  an  all  time  high  of  97.1  in  1993.  The  five-year  average  is  89.  We  are  experiencing 
a  slight  decline  in  productivity  during  the  early  part  of  FY  1994.  As  stated  in  its  budget  request, 
EEOC's  assumptions  for  the  workload  projections  in  the  FY  1995  budget  are  based  on  a 
productivity  rate  of  88  resolutions  per  investigator  available. 

EEOC  does  not  believe  investigators  can  sustain  the  level  of  productivity  at  the  FY  1992-1993 
level  because  of  the  bum-out  factor  that  accompanies  this  high  level  of  activity  and  the  more 
complex  investigations  required  by  the  enforcement  provisions  of  the  Americans  with  Disabilities 
Act  and  the  damages  provisions  under  the  Civil  Rights  Act  of  1991. 
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RESOLUTIONS,  PRODUCTIYITY  AND  STAFFING 


During  FY  1993  there  were  71,716  charge  resolutions,  more  than  at  any  time  in  the  past  ten  yean. 
Productivity  reached  an  all-time  high  at  97.1  resolutions  per  investigator.  With  160.9  fewer  investigaton 
than  in  FY  1988,  the  Agency's  highest  staffing  year  (879.9  staff  available),  967  more  resolutions  were 
completed  in  FY  1993  than  in  FY  1988  when  resolutions  totaled  70,749. 


Table  4.  Resolutions  and  Productivity 
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In  the  Federal  Sector  area,  the  estimated  productivity  for  Administrative  Judges  and  appellate 
attorneys  for  FY  1994  and  1995  is  as  follows: 

Administrative  Judge  --  131  resolutions  per  year 
Appellate  Attorney      ~  135  resolutions  per  year 

These  estimates  are  based  on  1993  end-of-fiscal  year  actual  productivity  for  both  functions. 

When  compared  to  production  standards  in  the  other  Federal  agencies,   the  productivity 
assumptions  are  high. 


IMPLEMENTATION  OF  1614  REGULATIONS 


QUESTION:  The  section  1614  regulation  requires  that  Federal  sector  cases  be  investigated 
within  180  days.  It  was  effective  October  31, 1992.  What  action  has  the  Commission  taken 
to  meet  the  workload  increases  resulting  from  the  implementation  of  the  1614  regulations? 

ANSWER:  The  Commission's  strategy  has  been  to  work  to  ensure  the  success  of  the  1614 
regulations  by  closely  monitoring  the  regulations  as  implemented  by  the  other  agencies  and 
employment  trends  at  the  other  agencies. 

EEOC  has  begun  efforts  to  resolve  the  increased  appeals  without  sacrificing  the  quality  of  the 
work  while  still  working  within  the  limits  of  the  Commission's  resources. 

By  working  closely  with  the  other  Federal  agencies  and  emphasizing  technical  assistance,  the 
Commission  provides  the  other  Federal  agencies  with  the  necessary  tools  to  meet  the 
requirements  of  the  1614  regulations.  EEOC  issued  Management  Directive-1 10  which  interprets 
the  1614  regulations  to  facilitate  agency  implementation. 

QUESTION:  What  problems  has  the  Commission  experienced  in  implementing  the  1614 
regulations? 

ANSWER:  The  Commission's  primary  problem  with  implementing  the  1614  regulations  has 
been  a  lack  of  adequate  staffing  both  in  the  field  and  in  the  headquarters  Office  of  Federal 
Operations. 

In  the  field,  the  increase  in  workload,  coupled  with  the  1614  requirements  of  processing  hearings 
within  180  days,  strained  the  Commission's  resources  during  FY  1993  and  the  first  six  months 
of  FY  1994.   The  increase  in  hearings  requests  can  also  be  attributed  to  agencies'  failure  to 
process  their  investigations  within  180  days,  at  which  time  complainants  can  request  a  hearing 
under  the  1614  regulations.  In  addition,  many  investigations  coming  to  hearing  are  inadequate, 
necessitating  that  these  cases  be  remanded  to  the  agency  for  further  investigation. 

In  the  Headquarters  Office  of  Federal  Operations,  the  appeals  inventory,  the  number  of  appeals 
filed,  the  age  of  appeals  inventory  and  the  average  processing  time  are  increasing. 
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QUESTION:  What  other  effects,  if  any,  have  the  1614  regulations  had  on  the  Commission? 

ANSWER:  The  volume  of  correspondence  being  referred  by  the  White  House  and  Congress 
relative  to  constituent  concerns  has  been  steadily  increasing  since  the  implementation  of  the  1614 
regulations.  EEOC's  Office  of  Federal  Operations  responded  to  1 ,  179  such  inquiries  during  FY 
1993,  the  highest  number  ever  for  a  fiscal  year.  The  volume  so  far  this  fiscal  year  indicates  that 
the  FY  1994  year-end  total  will  approximate  last  year's  record. 

Telephone  inquiries  to  EEOC  also  have  been  increasing  with  an  estimated  28,000  having  been 
received  in  FY  1993;  an  increase  has  been  realized  in  the  current  year.  Staff  resources  will  be 
strained  with  such  an  increase. 

Overall  volume  of  correspondence  has  increased  since  the  implementation  of  the  1614 
regulations.    Virtually,  all  of  the  correspondence  comes  from  within  the  Federal  community. 


REVOLVING  FUND 


QUESTION:  What  activities  of  the  Commission  were  funded  through  the  Revolving  Fund 
In  FY  1993  and  FY  1994? 

ANSWER:    During  FY  1993  and  1^4,  the  following  activities  were,  and  are  being,  funded 
through  the  Revolving  Fund: 

FY  1993 

Over  40  Technical  Assistance  Program  Seminars  (TAPS)  which  reached  almost  4,000 
private  sector  employees. 

11  seminars,  covering  the  new  1614  procedures,  delivered  to  400  federal  managers, 
supervisors,  and  EEO  specialists. 

Sexual  harassment  training  to  approximately  885  managers,  supervisors,  and  EEO 
specialists  of  the  Resolution  Trust  Corporation  and  provided  training  in  how  to 
investigate  charges  of  sexual  harassment  to  10  investigators  of  the  Capitol  Hill  Police 
Department. 

FY  1994 

Developing  additional  training  seminars,  audio-visual  materials  and  other  products. 

Enhancing  core  curriculum  offerings  and  generating  new  products  to  provide  a  strong 
financial  base  to  introduce  a  greater  array  of  programs  during  FY  1995. 
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QUESTION:   What  are  your  plans  for  use  of  the  Revolving  Fund  in  FY  1995? 

ANSWER:  For  FY  1995,  plans  include:  expanding  the  range  of  technical  assistance  offerings, 
with  more  specialized  modules,  such  as  one  on  sexual  harassment;  enhancing  core  TAP  Seminar 
offerings  with  more  audio-visual  aids  and  a  completely  revamped  resource  manual;  and  enriching 
the  standardized  technical  assistance  modules  for  use  by  presenters  in  the  field. 

QUESTION:  Do  you  anticipate  that  the  Revolving  Fund  will  be  self-supporting  through 
the  fees  charged  for  your  services? 

ANSWER:  The  Commission  anticipates  developing  a  fee  structure  which  will  eventually  assure 
the  self  sufficiency  of  the  Revolving  Fund. 

At  present,  the  products/services  offered  via  the  EEOC  Revolving  Fund  are  limited.  However, 
the  current  fee  structure  is  designed  to  correlate  with  and  capture  the  direct  costs  associated  with 
the  production  and  delivery  of  the  service.  As  more  products  and  services  are  offered  through 
the  EEOC  Revolving  Fund,  the  fees  charged  will  also  capture  the  various  administrative  and 
overhead  expenses  associated  with  a  government  enterprise.  At  that  point,  the  Revolving  Fund 
will  be  self-supporting. 

LITIGATION  ACTIVmES 


QUESTION:  What  is  the  Commission  doing  to  bring  more  systemic  or  class  action  law 
suits? 

ANSWER:  In  fiscal  year  1993,  the  agency  brought  more  class  action  lawsuits  (63)  than  in  fiscal 
year  1992  (47).  In  just  the  first  quarter  of  this  fiscal  year,  the  Commission  has  brought  24  class 
action  lawsuits. 

In  addition,  the  Office  of  General  Counsel  and  the  Office  of  Program  Operations  have  sent 
headquarters  staff  to  specific  field  offices  to  assist  those  offices  in  enhancing  their  litigation 
programs  and  in  developing  class  and  systemic  cases. 

QUESTION:  We  understand  that  the  Commission  has  filed  relatively  few  law  suits  under 
the  Equal  Pay  Act.   What  is  the  reason  for  this? 

ANSWER:  Most  sex  based  wage  claims  are  brought  not  only  under  the  Equal  Pay  Act,  but  also 
under  Title  VII  of  the  Civil  Rights  Act.  Title  VII  sex  based  wage  claims  have  some  procedural 
and  legal  advantages  over  straight  Equal  Pay  Act  claims.  In  addition,  the  passage  of  the  Civil 
Rights  Act  of  1991  makes  compensatory  and  punitive  damages  available  for  claims  filed  under 
Title  VII.  Therefore,  most  Commission  lawsuits  allege  both  Equal  Pay  Act  claims  and  Title  VII 
claims  and  are  counted  as  concurrent  lawsuits. 

Therefore,  in  addition  to  the  three  lawsuits  filed  under  the  Equal  Pay  Act,  fourteen  lawsuits  were 
filed  under  both  statutes  and  are  listed  under  the  Commission  litigation  statistics  as  concurrent 
lawsuits. 
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EEOC  receives  a  comparatively  small  number  of  Equal  Pay  charges  as  compared  to  the  other 
statutes  it  enforces.  In  fiscal  years  1991,  1992,  and  1993,  the  Commission  received  only  1,045, 
1.232,  and  1.171  charges  under  the  Equal  Pay  Act,  respectively.  In  contrast,  the  Commission 
received  15,274  charges  under  the  first  full  fiscal  year  enforcement  of  the  Americans  with 
Disabilities  Act. 

Furthermore,  most  of  the  charges  filed  under  the  Equal  Pay  Act  are  settled  or  resolved  during 
the  investigative  process.  For  example,  in  fiscal  years  1991,  1992,  and  1993,  the  Commission 
resolved  1254,  1 185,  and  1 120  Equal  Pay  charges  during  the  investigative  process,  respectively. 

OBJECT  CLASS  INCREASES 


QUESTION:   Please  explain  for  the  record  the  increase  in  each  of  the  object  classes. 

ANSWER:   The  breakdown  provided  below  explains  the  increases  by  object  class: 

Object  Class  1 1  -  Personnel  Compensation:  The  increase  will  cover  salaries  for 
the  additional  170  FTE  as  well  as  pay  raise  and  annualizations  for  existing  staff. 

Object  Class  12  -  Personnel  Benefits:  This  increase  covers  personnel  benefits  for 
current  staff  as  well  as  for  the  additional  170  FTE. 

Object  Class  21  -  Travel:  The  increase  from  FY  1994  to  FY  1995  is  in  support 
of  the  additional  staff  which  has  been  requested  for  FY  1995. 

Object  Class  23  -  Other  Rent  and  Communications:  The  increase  in  this  object 
class  provides  the  resources  necessary  to  support  the  170  additional  staff,  to  cover 
the  effects  of  inflation  on  existing  rentals  and  to  fund  the  acquisition  of  new 
leases  in  FY  1995. 

Object  Class  23  -  Rental  Payments  to  GSA:  This  increase  will  cover  the 
projected  rent  increase  required  by  GSA  in  FY  1995. 

Object  Class  25  -  Other  Services:  This  increase  reflects  the  cost  of  inflation, 
planned  enhancements  to  the  Private  Sector  Systemic  Program,  and  improvements 
to  EEOC's  Information  Resource  Management  Program. 

Object  Class  26  -  Supplies  and  Materials:  The  additional  funding  requested  is 
needed  to  support  the  FTE  increase,  inflation  costs,  Systemic  Program 
Enhancements,  and  Information  Resource  Management  improvements. 

Object  Class  31  -  Equipment:  Increased  funding  in  this  object  class  reflects  the 
cost  of  acquiring  additional  equipment  to  support  staff  increases,  covers  the 
purchase  of  equipment  relative  to  EEOC's  information  resource  management 
improvement  initiative,  enhancements  to  the  Private  Sector  Systemic  Program, 
and  inflationary  costs. 
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QUESTIONS  SUBMITTED  BY  CONGRESSMAN  WOLF 

RELIGIOUS  HARASSMENT 

QUESTION:  What  kind  of  "religious  harassment"  has  been  documented  in  the  workplace? 
Please  describe  some  incidents. 

ANSWER: 

A.  Drummer  v.  PCI  Contracting  Corp..  772  F.  Supp.  821  (S.D.N.Y.  1991) 

Plaintiff  was  an  orthodox  Jew  who  alleged  that  her  supervisor  repeatedly  complained  about  her 
taking  time  off  for  sabbath.  He  and  another  superior  were  also  allegedly  concerned  that 
plaintiffs  beliefs  and  her  pregnancy  would  disrupt  operations.  They  allegedly  told  plaintiff  that 
she  would  not  be  able  to  take  off  for  the  Jewish  holidays,  that  she  would  not  be  paid  for  those 
days  if  she  did  take  them  off  and  that  she  would  not  be  promoted  because  of  her  religion.  Court 
did  not  reach  the  merits  of  plaintiffs  claims  because  it  found  them  time-barred. 

B.  Smallzman  v.  Sea  Breeze.  Inc..  60  FEP  Cases  1031  (D.  Md.  1993) 

Plaintiff,  who  was  Jewish,  alleged  that  his  manager  told  jokes  about  Jews  and  made  repeated 
religious  slurs  and  insulting  comments  such  as  calling  plaintiff  "Jew-boy,"  and  suggesting  that 
"you  can't  trust  Jews  around  anything."  When  plaintiff  complained,  his  manager  retaliated  by 
giving  him  difficult  tasks  and  critical  evaluations.  The  manager  also  increased  his  abusive 
conduct  after  plaintiff  took  off  a  week  for  the  Jewish  holidays.  Plaintiffs  Title  VII  claim  was 
ultimately  dismissed  on  procedural  grounds. 

C.  Compston  v.  Borden.  Inc..  17  FEP  Cases  310  (S.D.  Ohio  1976) 

Jewish  plaintiff  filed  a  lawsuit  against  employer  alleging  that  supervisor  engaged  in  a  barrage 
of  verbal  abuse  because  of  plaintiffs  religion.  After  bench  trial,  court  ruled  in  favor  of 
plaintiff. 


D.        Obrandovich  v.  Federal  Reserve  Bank  of  New  York.  34  FEP  Cases 
(S.D.N.Y.  1983) 

Yugoslavian,  Jewish  plaintiff  brought  national  origin  and  religious  discrimination  and  harassment 
claims  against  his  employer  alleging  that  his  supervisor  harassed  him  by  assigning  him  menial 
tasks,  subjecting  him  to  ethnic,  racial  and  religious  slurs  and  ultimately  firing  him.  Defendant's 
motion  to  dismiss  was  denied. 
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E.  Turner  v.  Barr.  806  F.  Supp.  1025  (D.D.C  1992) 

Plaintiff,  a  Jewish  White  male,  who  was  employed  as  a  Deputy  United  States  Marshal  at  the 
District  of  Columbia  Superior  Court,  alleged  that,  among  other  things,  his  co-workers  and 
supervisors  subjected  him  to  derogatory  comments  about  his  faith.  For  example,  when  plaintiff 
was  collecting  money  for  a  charity  drive,  he  was  told  that  he  was  an  appropriate  choice  to  solicit 
donations  because  Jews  are  supposedly  skilled  with  money.  On  another  occasion,  a  supervisory 
deputy  told  him  a  joke  about  the  Holocaust,  suggesting  that  the  cost  of  Germany's  reconstruction 
was  high  because  it  had  a  high  gas  bill  during  the  war.  At  another  point,  when  the  plaintiff  was 
assisting  in  executing  a  writ  at  a  jewelry  store,  his  co-workers  suggested  that  "jeweler"  was  a 
good  occupation  for  Jews.  The  court  concluded  that  plaintiff  had  suffered  religious  harassment. 

F.  Yudovich  v.  P.W.  Stone.  839  F.  Supp.  382  (E.D.  Va.  1993) 

Plaintiffs,  two  Jewish  employees,  brought  suit  against  the  Army  claiming,  among  other  things, 
harassment  on  the  basis  of  religion.  The  court  noted  that  the  "record  in  this  case  reeks  with 
anti-Semitic  and  anti-Russian  feelings."  For  example,  the  court  noted  that  one  of  plaintiffs' 
superiors  expressed  anti-Jewish  hostility  by,  among  other  things,  keeping  a  coffee  mug  with  a 
swastika  on  his  desk  prominently  displayed  and  in  public  view.  In  addition,  upon  hiring  one 
Russian  emigre,  plaintiffs'  supervisor  stated  that  he  was  glad  that  she  was  not  Jewish.  The  court 
found  in  favor  of  the  plaintiffs. 

G.  Weiss  V.  United  States.  595  F.  Supp.  1050  (E.D.  Va.  1984) 

Plaintiff,  a  Jewish  man,  alleged  that  he  was  the  constant  target  of  religious  slurs  and  taunts  from 
his  co-workers  and  his  supervisor.  These  slurs  included  such  taunts  as  "resident  Jew"  "Jew 
faggot,"  "rich  Jew,"  "Christ  killer,"  "nail  him  to  the  cross,"  and  "you  killed  Christ,  Wally,  so 
you'll  have  to  hang  from  the  cross."  The  court  found  in  favor  of  the  plaintiff.  It  noted  that 
"when  an  employee  is  repeatedly  subjected  to  demeaning  and  offensive  religious  slurs  before  his 
fellows  by  a  co-worker  and  by  his  supervisor,  such  activity  necessarily  has  the  effect  of  altering 
the  conditions  of  his  employment  within  the  meaning  of  Title  vn."  The  court  continued, 
"[c]ontinuous  abusive  language,  whether  racist,  sexist,  or  religious  in  form,  can  often  pollute 
a  healthy  working  environment  by  making  an  employee  feel  uncomfortable  or  unwanted  in  his 
surroundings." 

H.        Diem  v.  Citv  of  San  Francisco.  686  F.  Supp.  806  (N.D.  Cal.      1988) 

Plaintiff,  a  Jewish  man,  brought  claims  under  42  U.S.C.  §  1983  and  Title  VII  alleging  that  his 
co-workers  subjected  him  to  derogatory  and  ethnic  slurs,  placed  inflammatory  and  derogatory 
materials  on  the  bulletin  boards  of  the  firehouse  where  he  worked,  threatened  him,  and 
ultimately  assaulted  him  because  of  his  religion.  Plaintiff  claims  that  these  acts  were  condoned 
and  encouraged  by  his  supervisors.    Defendants'  motion  to  dismiss  was  denied. 
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I,         Rasheed  v.  Chrysler  Motors  Corp..  196  Mich  App.  196,  493 
N.W.2d  104  (1992) 

Plaintiff,  a  member  of  the  American  Muslim  Mission,  alleges  that  after  he  was  transferred  from 
one  Chrysler  plant  to  another,  he  was  harassed  on  the  basis  of  his  race  and  religion.  The  court 
noted  that  plaintiff  produced  evidence  at  trial  that  his  co-workers  and  his  supervisor  subjected 
him  to  religious  harassment  on  a  daily  basis.  In  addition,  plaintiff  submitted  evidence  that  he 
complained  to  his  supervisor  as  well  as  to  other  managerial  personnel  about  the  harassment  that 
he  was  facing.  These  officials  failed  to  rectify  the  problem.  Indeed,  plaintiffs  supervisor 
informed  plaintiff  that  he  disliked  those  who  adhere  to  plaintiffs  religion  and  himself  joined  in 
the  harassment.  A  jury  found  that  plaintiff  had  suffered  religious  discrimination  and  awarded 
plaintiff  damages  of  $61,000.   The  Michigan  Supreme  Court  upheld  the  award. 

J.         Turic  V.  Holland  Hospitality.  Inc..  63  FEP  Cases  1267  (W.D.     Mich.  1994) 

Plaintiff,  an  unwed  mother  who  was  contemplating  abortion,  alleged  that  she  was  fired  to  protect 
the  sensibilities  of  religious  co-workers.  She  also  alleged  that  her  co-workers'  religion  was 
impermissibly  forced  upon  her  when  management  forbade  plaintiff  from  discussing  her 
pregnancy  with  co-workers  because  the  staff  became  very  upset  when  they  heard  that  plaintiff 
might  get  an  abortion.  Management  did  not  apply  the  same  rule  to  plaintiffs  co-workers  who 
remained  free  to  discuss  the  issue.  Defendant  moved  for  summary  judgment  arguing  that 
plaintiff  did  not  have  a  religious  belief  about  abortion  and  that  defendant  therefore  could  not 
have  discriminated  against  her  on  the  basis  of  religion.  The  court  denied  defendant  summary 
judgment  on  this  claim  holding  that  "religious  atmosphere"  claims  of  religious  discrimination 
are  viable. 

K.        Karriem  v.  Oliver  T.  Carr  Co..  38  FEP  Cases  882  (D.D.C.  1985) 

Plaintiff,  an  African- American  adherent  of  Islam,  alleged  that  his  employer  harassed  him  by, 
among  other  things,  suggesting  that  he  be  required  to  remove  a  pin  that  he  wore  that  was 
associated  with  Islam  and  that  identified  him  as  Islamic.  The  employer  claimed  that  an 
Employee  Manual  as  well  as  District  of  Columbia  regulations  prohibited  security  officers  such 
as  plaintiff  from  wearing  metal  badges.  The  court  emphasized,  however,  that  the  regulation  was 
not  discussed  with  plaintiff,  nor  was  it  intended  to  control  the  wearing  of  religious  symbols  or 
pins.  In  addition,  the  court  noted  that  plaintiffs  pin  bore  no  resemblance  to  the  official  badge 
of  District  of  Columbia  police  officers.  Accordingly,  the  court  concluded  that  plaintiffs 
supervisors'  request  that  he  remove  the  pin  was  motivated  by  religious  enmity  and  was  evidence 
of  religious  discrimination. 
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L.        Vaughn  v.  Afi  Processing.  Inc..  57  FEP  Cases  1227  (Iowa  Sup.  Ct.  1990) 

Plaintiff,  a  Catholic,  alleged  that  his  supervisor,  Mr.  Mueller,  constantly  referred  to  him  by 
religious  slurs  and  stated  on  another  occasion,  "Is  that  all  you  people  do  is  have  kids,"  referred 
to  one  employee  in  plaintiffs  presence  as  "[ajnother  dumb  Catholic,"  and  to  another  as  a  "pus- 
gutted  Catholic."  Even  though  plaintiff  complained  to  Mr.  Mueller's  superior  who  ultimately 
reprimanded  Mr.  Mueller,  Mr.  Mueller  continued  to  make  statements  such  as,  "You  people  like 
fish,  don't  you?"  and  "I  suppose  you're  going  to  raise  your  son  Catholic."  Following  another 
incident,  plaintiff  left  the  job  and  filed  a  civil  rights  complaint  with  the  state.  The  court  found 
that  the  Iowa  Civil  Rights  Act  protects  employees  from  religious  harassment  in  the  same  manner 
that  it  protects  individuals  from  racial  and  sexual  harassment  in  the  workplace.  It  ultimately 
concluded  that  the  evidence  supported  the  lower  court's  finding  that  plaintiff  was  subject  to 
religious  discrimination,  but  that  the  employer  should  not  have  been  found  liable  for  failing  to 
take  prompt  action  to  rectify  the  religious  harassment. 

QUESTION:   How  many  complaints  of  religious  harassment  do  you  receive  a  year? 

ANSWER:  Listed  below  are  the  religious  harassment  charges  received  by  EEOC's  Private 
Sector  Program  and  State  and  local  agencies  combined  for  the  last  four  years,  FY  1990-1993. 


FY  1990 

FY  1991 

FY  1992 

FY  1993 

All  Harassment 
Charges 

12,533 

12,038 

16,393 

18,925 

Religious 
Harassment 

%  Total  Harassment 

389 
(3.1%) 

390 
(3.2%) 

524 
(3.2%) 

587 
(3.5%) 

Religious  harassment  charges  comprised  0.3  percent  of  total  EEOC -State  and  local  agencies 
receipts  during  FY  1990-1991  and  0.4  percent  during  FY  1992-1993. 

The  following  chart  shows  the  number  of  requests  for  Federal  sector  hearings  and  appeals  which 
include  an  allegation  of  religious  harassment  received  for  fiscal  years  1992,  1993  and  1994 
(through  February). 
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RFTIGIOUS  HARASSME>fT 

FY  1992 
ACTUAL 

FY  1993 
ACTUAL 

FY  1994 
OCi'  -  FEB 

HEARINGS  REQUESTS 
All  Harassment 

542 

1062 

544 

HEARINGS  REQUESTS 

Religious  Harassment 

%  Total  Harassment 

25 
(4.6%) 

59 

(5.5%) 

16 
(2.9%) 

APPEALS  RECEIVED 
All  Harassment 

646 

743 

313 

APPEALS  RECEIVED 

Religious  Harassment 

%  Total  Harassment 

54 
(8.4%) 

52 
(7%) 

13 
(4.2%) 

QUESTION:  The  first  amendment  of  the  Constitution  provides  for  freedom  of  religion. 
Should  "religious  harassment**  and  "sexual  harassment"  be  considered  in  the  same  context 
given  the  Constitutional  protections  afforded  religion? 

ANSWER:  The  principle  that  employees  have  a  right  to  "work  in  an  environment  free  from 
discriminatory  intimidation,  ridicule  and  insult,"  was  recognized  by  the  Supreme  Court  in 
Meritor  Savings  Bank  v.  Vinson,  477  U.S.  57,  65  (1986).  Though  Meritor  was  a  sexual 
harassment  case,  the  Court  made  clear  that  it  was  applying  principles  applicable  to  other  classes 
covered  by  Title  VII.  The  Court  specifically  accept^  the  principle  that  creation  of  a  hostile 
environment  based  on  discriminatory  racial,  religious,  national  origin,  or  sexual  harassment 
constitutes  a  violation  of  Title  VII.  Sffi  ii  at  66.  Recently,  in  Harris  v.  Forklift  Sys..  Inc.. 
114  S.  Ct.  367  (1993),  the  Court  reiterated  that  harassment  premised  on  any  of  the  bases 
covered  by  Title  Vn  would  be  equally  unlawful.  S^  ii  at  371;  s^  also  id.  at  372-73 
(Ginsburg,  J.,  concurring):  see  also  Price  Waterhouse  v.  Hopkins.  490  U.S.  228,  243  n.9  (1989) 
(plurality)  (Court  recognizes  that  "the  statute  on  its  face  treats  each  of  the  enumerated  categories 
exacdy  the  same"). 

The  question  of  whether  the  free  exercise  clause  confers  greater  protection  than  the  First 
Amendment  right  to  free  expression  is  one  that  the  Commission  is  exploring.  Note  that  the 
Commission  has  recognized  that  an  individual  has  a  right  to  free  exercise  in  the  workplace.  For 
example,  in  EEOC  v.  Townlev  Engineering  &  Mfg.  Co..  859  F.2d  610  (9th  Cir.  1988),  the 
Commission  argued  that  the  employer  and  the  employees'  rights  to  free  exercise  of  religion  must 
be  balanced.  The  Commission  has  supported  employees  who  need  to  be  accommodated  in  order 
to  freely  exercise  their  religion. 
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QUESTION:  What  if  any  religious  expression  or  symbol  could  he  considered  religious 
harassment  under  these  guidelines? 

ANSWER:  Under  the  proposed  Guidelines,  conduct  may  be  considered  to  create  a  hostile 
environment  only  if  (1)  it  is  hostile  or  denigrating  (2)  a  reasonable  person  in  the  same  or  similar 
circumstances  would  view  the  conduct  as  severe  or  pervasive  enough  to  create  a  hostile  or 
abusive  environment  and  (3)  the  charging  party/plaintiff  actually  perceives  the  environment  to 
be  hostile  or  abusive.  A  reasonable  person  would  not  view  the  weaiing  of  a  religious  symbol 
to  be  enough  to  create  a  hostile  environment.  On  the  other  hand,  wearing  a  symbol  that 
denigrates  a  particular  religion,  Lfii.,  wearing  a  pin  with  a  swastika,  may  be  enough  to  create  a 
hostile  environment.  S^,  §^,  Yudovich  v.  P.W.  Stone.  839  F.  Supp.  382  (E.D.  Va. 
1993)(suggesting  that  prominent  display  of  coffee  mug  with  swastilca  created  a  hostile 
environment  for  Jews).  Each  case  must  be  judged  on  its  own  facts.  However,  it  is  clear  that 
merely  wearing  a  cross  or  a  Star  of  David,  displaying  a  Bible  or  the  Koran  would  not  constitute 
harassment. 

QUESTION:  The  ACLU  and  various  Christian  legal  and  social  groups  oppose  these 
regulations  because  of  the  potentially  chilling  effect  on  the  freedom  of  religious  expression 
through  words,  symbols  or  actions.   How  have  you  responded  to  their  concerns? 

ANSWEIR:  Initially,  it  should  be  noted  that  the  American  Civil  Liberties  Union  has  expressed 
support  for  the  Guidelines  as  a  whole.  S^  Letter  from  Sara  L.  Mandelbaum,  American  Civil' 
Liberties  Union's  Women's  Rights  Project  to  Fran  Hart,  Executive  Officer  of  the  Equal 
Employment  Opportunity  Commission  (Nov.  29,  1993)(inter  alia  endorsing  comment  of  National 
Women's  Law  Center,  gt  aL)(on  file  at  the  Commission  library);  Comment  of  National  Women's 
Law  Center  ei  sL  (Nov.  1993)(on  file  at  the  Commission  library). 

The  Commission  has  attempted  to  learn  about  the  concerns  of  these  groups.  To  this  end, 
it  has  conducted  a  meeting  with  some  Christian  Legal  groups  and  a  representative  of  the 
American  Civil  Liberties  Union  which  enabled  these  parties  to  express  their  concerns  more  fully. 
The  Commission  has  also  agreed  to  accept  comments  by  these  groups  after  the  expiration  of  the 
comment  period.  In  addition,  the  Commission  held  a  forum  on  the  potential  conflict  between 
the  Guidelines  and  the  First  Amendment  which  featured  two  attorneys  from  the  American  Civil 
Liberties  Union.  Staff  members  of  the  Commission  have  also  met  with  representatives  of  People 
for  the  American  Way,  the  Baptist  Joint  Committee,  the  American  Jewish  Congress  and  other 
religious  groups  who  stressed  the  importance  of  Iceeping  religion  in  the  Guidelines. 

The  Commission  is  currently  reviewing  all  of  the  comments  submitted  and  has  not  yet 
made  any  determinations  about  what  changes  in  the  Guidelines  are  required.  The  Commission 
is  taking  seriously  all  suggestions  and  fully  expects  that  the  final  Guidelines  will  address  any 
major  concerns  that  these  groups  may  have.  Note  that  the  intent  of  the  Guidelines  was  not  to 
expand  upon  but  merely  to  explain  existing  law.  The  fact  that  the  intent  has  been  misconstrued 
suggests  that  modifications  are  necessary. 
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^^WCnCAMCMLUBBTTCSiMONfajKMTION 


WOMEN'S  RIGHTS  PROJECT 


National  HeaOQuarters 
132  West  Oa  Street 
New  YOfK,  NY   10036 
(212)944-9800 
(212)  869-4302  (FAX) 

Nafline  Sttossen 


November  29,  1993 


VIA  FEDERAL  EXPRESS 


Ira  Giasser 

£xXa/TTvC  0MKCT9* 

Kennem  6  Clark 

^i*^CMM.  Aovoo**  Ox>c«. 

JarriesC  Cala^way 

isaDeue  Katz  P'r\2)er 

Sara  L.  Mar^deibaum 
Marcia  Thurmcno 


Frances  Kart 

Executive  Officer 

Office  of  the  Executive  Secretariat 

Equal  Employment  Opportunity  Commission 

1801  L  Street,  N.W. 

10th  Floor 

Washington,  D.C.   20507 

Guidelines  on  Harassment.  29  cyR  Part  1609 

Dear  Ms.  Hart: 

The  ACLU  Women's  Rights  Project  endorses  the  Comments  of  the 
National  Women's  Law  Center,  et  al. .  but  writes  separately  in 
order  to  clarify  a  point  of  special  concern  to  the  American  Civil 
Liberties  Union  Foundation  ("ACLUF") . 

The  proposed  guidelines  define  harassment,  inter  alia,  as 
conduct  which  "th]as  the  purpose  or  effect  of  creating  an 
intimidating,  hostile,  or  offensive  work  environment..."   29  CFR 
§  1609.1  (b)  (1)  (i).   The  ACLUF  believes  that  this  language 
should  be  altered  to  reflect,  in  conformity  the  Supreme  Court's 
decision  in  Harris  v.  Forklift  Systems,  that  "merely  offensive" 
conauct,  witnout  more,  is  not  actionable.   It  is  clear  under 
Title  VII  that  the  conduct  must  be  sufficiently  severe  or 
pervasive  to  create  a  hostile  work  environment  in  order  to  be 
actioneible. 


Sincerely  yours. 


Sara  L.  MandelETaum 
Staff  Attorney 


cc:   Robert  Peck,  Esq. 
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NATiom  WOMEN'S  Law  Center 


November  30.  1993 


Elizabeth  M.  Thornton 

Deputy  Legal  Counsel 

Office  of  Legal  Counsel 

EECX: 

1801  L  Street,  NW 

10th  Floor 

Washington.  DC  20507 


T' 


Dear  Ms.  Thornton: 
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Enclosed  please  find  comments  on  the  EEOC's  proposed 
Guidelines  Based  on  Race,  Color,  Religion,  Gender,  National  Origin,  Age 
or  Disability,  submitted  on  behalf  of  the  National  Women's  Law  Center 
and  the  following  organizations:  American  Association  of  University 
Women,  Connecticut  Women's  Education  and  Legal  Fund,  American 
Civil  Liberties  Union  -  Women's  Rights  Projea,  Center  for  Women 
Policy  Studies,  Employment  Law  Center,  Equal  Rights  Advocates, 
Federally  Employed  Women,  Fund  for  a  Feminist  Majority,  Washington 
Lawyer's  Committee  for  Civil  Rights  and  Urban  A^iairs,  Women 
Employed,  Women's  Law  Project,  and  Women's  Sports  Foundation.  We 
welcome  the  opportunity  to  comment  on  the  Commission's  excellent  work 
product.   Any  questions  about  the  issues  raised  in  these  comments  should 
be  directed  to  Deborah  Brake  at  the  National  Women's  Law  Center. 

Very  Truly  Yours, 

Deborah  Brake 
Staff  Attorney 
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COMMEMTS  OM  THE  PROPOSED  EEOC  GUIDELINES 

OM  HARASSMENT  BASED  ON  RACE,  COLOR, 

RELIGION,  GENDER,  NATIONAL  ORIGIN, 

AGE  OR  DISABILITY  SUBMITTED  ON  BEHALF  OF 

THE  NATIONAL  WOMEN'S  LAW  CENTER 

AND  THE  FOLLOWING  ORGANIZATIONS: 


American  Association  of  University  Women 
Connecticut  Women's  Education  and  Legal  Fund 
American  Civil  Liberties  Union  —  Women's 

Rights  Project' 
Center  for  Women  Policy  Studies 
Employment  Law  Center 
Equal  Rights  Advocates 
Federally  Employed  Women 
Fund  for  a  Feminist  Majority 
Washington  Lawyer's  Committee  for  Civil  Rights 

and  Urban  Affairs 
Women  Employed 
Women's  Law  Project 
Women's  Legal  Defense  Fund 
Women's  Sports  Foundation 


November  30,  1993 

The  National  Women's  Law  Center  submits  the 
following  comments  on  behalf  of  itself  and  the 
undersigned  organizations  regarding  the  proposed 
EEOC  Guidelines  on  Harassment  Based  on  Race,  Color, 
Religion,  Gender,  National  Origin,  Age  or 
Disability.   As  organizations  dedicated  to  the 
advancement  of  women's  rights  and  equality  in  the 
workplace,  we  have  an  overriding  interest  in 
ensuring  the  existence  of  strong  legal  protections 
from  discriminatory  harassment  on  the  job.   For  this 
reason,  we  commend  the  Commission  for  its  decision 
to  promulgate  new  Guidelines  clarifying  these 
protections.   The  proposed  Guidelines  provide  a 
clear  and  coherent  framework  for  analyzing 
discriminatory  harassment  and  serve  a  significant 
purpose  in  clarifying  that  gender-based  harassment 
is  unlawful  even  if  it  does  not  involve  conduct  of  a 
sexual  nature.   We  present  the  following  comments 
for  the  joint  purposes  of  expressing  our  support  for 
many  of  the  Commission's  positions  and  offering 


'  The  ACLU  —  Women's  Rights  Project  is  also 
submitting  additional  comments  on  separate  issues 
not  addressed  here. 
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suggestions  for  fxirther  refining  and  improving  the 
Guidelines  in  several  key  respects.   In  addition,  we  endorse  the 
comments  submitted  by  the  Women's  Legal  Defense  Fund,  in 
conjunction  with  other  concerned  organizations,  regarding  the 
proposed  Guidelines. 

1.    Relationship  between  the  Commission's  Existing  Sexual 
Harassment  Guidelines  and  the  New  Proposed  Guidelines 

The  proposed  Guidelines  explicitly  recognize  that  gender- 
based  harassment  of  a  nonsexual  nature  is  prohibited  by  Title 
VII.   We  applaud  the  Commission  for  its  clear  statement  of  this 
principle,  which  is  entirely  consistent  with  relevant  case  law. 
See,  e.g. .  Hall  v.  Gus  Construction  Co. .  842  F.2d  1010,  1014  (8th 
Cir.  1988);  Hicks  v.  Gates  Rubber  Co. .  833  F.2d  1406,  1415  (10th 
Cir.  1987).   Under  the  proposed  Guidelines,  gender-based 
harassment,  defined  as  conduct  that  is  not  sexual  in  nature,  but 
that  denigrates  or  shows  hostility  or  aversion  toward  an 
individual  because  of  her/his  gender,  will  now  be  governed  by  the 
proposed  Guidelines,  while  sexual  harassment,  which  encompasses 
unwelcome  sexual  advances  and  other  verbal  or  physical  conduct  of 
a  sexual  nature,  will  continue  to  be  covered  by  the  Commission's 
Guidelines  on  Discrimination  Because  of  Sex,  29  C.F.R.  §  1604.11 
(1992)  ("Sexual  Harassment  Guidelines") . 

The  application  of  different  Guidelines  to  sexual  harassment 
and  gender-based  harassment  is,  as  the  Commission  recognizes, 
entirely  appropriate  in  light  of  the  differences  between  the  two 
forms  of  sex  discrimination.   58  Fed.  Reg.  at  51267.   While 
conduct  must  be  unwelcome  in  order  to  constitute  sexual 
harassment,  no  similar  inquiry  into  unwelcomeness  is  necessary  to 
evaluate  gender-based  harassment.   However,  because  many  cases 
will  involve  incidents  of  both  sexual  harassment  and  gender-based 
harassment,  and  because  individual  incidents  of  harassment  may 
often  be  viewed  as  both  sexual  harassment  and  gender-based 
harassment,  the  Commission  should  provide  greater  clarity  with 
respect  to  the  relationship  between  the  proposed  Guidelines  and 
the  Sexual  Harassment  Guidelines. 

a.    The  Commission  Should  Clarify  that  It  Will  Apply 
Both  the  Sexual  Harassment  Guidelines  and  the 
Proposed  Guidelines  to  Cases  Involving  Incidents 
of  Both  Sexual  Harassment  and  Gender-Based 
Harassment 

Although  the  Commission  states  in  its  introductory  remarks 
that  the  proposed  Guidelines  are  complementary  to,  and  do  not 
supersede  the  Sexual  Harassment  Guidelines,  58  Fed.  Reg.  at 
51267,  the  treatment  of  gender-based  harassment  and  sexual 
harassment  as  two  discrete  categories  of  conduct  may  create 
uncertainty  as  to  which  Guidelines  apply  in  cases  involving 
incidents  of  both  types  of  harassment.   To  avoid  any  confusion, 
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gender-based  harassment  separately,  the  two  forms  of  harassment 
are  by  no  means  mutually  exclusive  and  in  fact  often  occur 
together.   Specifically,  the  Commission  should  explain  that  where 
both  forms  of  harassment  occur,  it  will  apply  the  Sexual 
Harassment  Guidelines  to  incidents  of  sexual  harassment  and  the 
proposed  Guidelines  to  incidents  of  gender-based  harassment. 
Such  an  explanation  should  follow  the  reference  to  the 
Commission's  Sexual  Harassment  Guidelines  in  footnote  one  of 
Section  1609 .1(a) . 

b.  Where  Cases  Involve  More  Than  One  Type  of 
Harassment,  the  Guidelines  Should  Expressly 
Provide  that  the  Commission  Will  Consider  All 
Incidents  of  Discriminatorv  Harassment  Together  to 
Determine  Whether  the  Challenged  Conduct  is 
Unlawful 

Although  sexual  harassment  and  gender-based  harassment  are 
governed  by  separate  sets  of  Guidelines,  the  Commission  should 
explicitly  state  that  all  incidents  of  sexual  harassment  and 
gender-based  harassment  should  be  aggregated  for  the  purpose  of 
determining  whether  the  conduct  rises  to  the  level  of  creating  a 
hostile  work  environment.   See,  e.g..  Hall.  842  F.2d  at  1014 
(combining  evidence  of  sexual  harassment  and  gender-based 
harassment  to  determine  whether  unlawful  discrimination  has 
occurred) .   Similarly,  other  types  of  harassment,  such  as  gender- 
based  and  racial  harassment,  should  also  be  viewed  together  to 
determine  whether  the  total  harassment  was  sufficiently  severe  or 
pervasive  to  create  a  hostile  or  abusive  work  environment.   See. 
e.g. .  Hicks.  833  F.2d  at  1416-1417  (aggregating  evidence  of 
racial  hostility  with  evidence  of  sexual  hostility  in  determining 
the  pervasiveness  of  the  harassment) .   To  clarify  the  application 
of  the  proposed  Guidelines  and  the  Sexual  Harassment  Guidelines 
to  the  determination  of  severity  or  pervasiveness  in  cases 
involving  more  than  one  type  of  harassment,  the  Commission  should 
modify  Section  1609.1(c)  to  incorporate  this  important  principle. 
Specifically,  the  Commission  should  state  that  in  determining 
whether  the  conduct  is  sufficiently  severe  or  pervasive  to  create 
a  hostile  or  abusive  work  environment,  the  Commission  shall 
aggregate  all  incidents  of  discriminatory  harassment  and  weigh 
such  incidents  collectively. 

c.  Where  a  Particular  Incident  Mav  Be  Viewed  As  More 
Than  One  Tvpe  of  Harassment,  t^**  rnimn^gs^nn  should 
Clarify  That  It  Will  Analyze  That  Incident  Under 
All  Applicable  Theories 

Notwithstanding  the  propriety  of  addressing  sexual 
harassment  and  gender-based  harassment  in  separate  sets  of 
Guidelines,  many  incidents  of  discriminatory  harassment  will  not 
be  readily  classifiable  as  either  sexual  harassment  or  gender- 
based  harassment,  and  in  fact  may  be  both  simultaneously.   For 
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example,  a  female  employee  who  has  rejected  her  boss'  overtures 
and  is  treated  worse  than  male  employees  may  well  be  able  to 
allege  both  sexual  harassment,  in  that  her  boss  retaliated 
against  her  for  rejecting  his  advances,  and  gender-based 
harassment,  in  that  her  boss  singled  her  out  for  inferior 
treatment  based  on  her  gender.   Although  subsequent  fact-finding 
may  place  the  incident  into  one  category  of  harassment,  at  the 
time  of  formulating  the  initial  allegations  of  harassment,  a 
charging  party  should  be  encouraged  to  allege  every  form  of 
harassment  which  fairly  describes  a  particular  incident.   In 
discussing  the  relationship  between  the  Sexual  Harassment 
Guidelines  and  the  proposed  Guidelines,  the  Commission  should 
acknowledge  that  incidents  of  harassment  may  often  be  fairly 
viewed  as  both  sexual  harassment  and  gender-based  harassment. 
Where  facts  are  alleged  which  may  constitute  both  sexual 
harassment  and  gender-based  harassment,  the  Commission  should 
announce  that  it  will  analyze  the  incident  in  question  under  both 
sets  of  Guidelines  to  determine  whether  a  Title  VII  violation  has 
occurred. 

2.    "Reasonable  Person"  Standard 

The  proposed  Guidelines  explicitly  adopt  a  "reasonable 
person"  standard  for  evaluating  whether  conduct  is  sufficiently  ' 
severe  or  pervasive  to  constitute  actionable  harassment.   Under 
the  proposed  Guidelines,  the  standard  for  determining  unlawful 
harassment  is  whether  a  reasonable  person  under  similar 
circumstances,  taking  into  account  the  alleged  victim's  race, 
color,  religion,  gender,  national  origin,  age  or  disability, 
would  find  the  conduct  intimidating,  hostile  or  abusive.   This 
position  is  consistent  with  the  Supreme  Court's  decision  in 
Harris  v.  Forklift  Systems.   Although  the  Supreme  Court  has  now 
adopted  the  ''reasonable  person"  standard  as  the  governing 
standard  for  determining  unlawful  harassment,  several  aspects  of 
the  standard  warrant  further  clarification  in  light  of  recent 
case  law  developments. 

a.    Determination  of  Reasonableness  of  Gender-Based 
Harassment  Includes  Consideration  of  the  Alleged 
Victim's  Gender 

First,  the  CODmission  should  explain  that  the  more  generic 
term  "reasonable  person,"  rather  than  the  "reasonable  woman" 
formulation  that  many  courts  have  adopted,  see,  e.g. .  Ellison  v. 
Brady.  924  F.2d  872  (9th  Cir.  1991);  Yates  v.  AVCO  Constr.  Co.. 
819  F.2d  630,  637  (6th  Cir.  1987);  Robinson  v.  Jacksonville 
Shipyards.  Inc. .  760  F.  Supp.  1486  (M.D.  Fla.  1991) ,  does  not  in 
any  way  reflect  a  determination  that  the  gender  of  the  victim  is 
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not  an  important  factor.^  As  the  Commission  properly  notes,  the 
relevant  perspective  "includes  consideration  of  the  perspective 
of  persons  of  the  alleged  victim's  race,  color,  religion,  gender, 
national  origin,  age  or  disability."  Because  of  the  potential 
for  confusion  on  this  issue,  however,  we  urge  the  Commission  to 
explain  expressly  that  its  use  of  the  term  "reasonable  person" 
does  not  in  any  way  diminish  the  need  to  evaluate  reasonableness 
from  the  perspective  of  a  person  in  the  same  or  similar 
circumstances  as  the  alleged  victim,  including  consideration  of 
the  alleged  victim's  gender.   Moreover,  the  choice  of  the  more 
generic  formulation  properly  reflects  the  fact  that  harassment 
victims  may  be  both  male  and  female,  in  addition  to  the  fact  that 
the  Guidelines  apply  to  other  forms  of  harassment  as  well  as 
gender-based  harassment.   In  light  of  the  significant  attention 
devoted  to  the  use,  by  some  courts,  of  the  gender-specific 
"reasonable  woman"  standard,  the  Commission  should  explicitly 
discourage  courts  and  litigants  from  reading  unintended 
significance  into  the  Commission's  choice  of  term  by  explicitly 
explaining  this  point  in  its  discussion  of  the  "reasonable 
person"  standard  in  Section  1609.1(c). 

b.    Effect  of  Pre-existing  Harassment  in  the  Workplace 

As  the  Commission  recognizes  in  its  introductory  comments, 
58  Fed.  Reg.  at  51267,  in  applying  the  reasonable  person 
standard,  the  harassment  victim's  perspective  should  not  be 
replaced  with  prevailing  Societal  notions  of  "reasonable" 
workplace  behavior.   Because  some  courts  have  embraced  the 
concept  that  high  levels  of  pre-existing  harassment  should  cause 
a  reasonable  person  to  accept  such  harassment  as  a  fact  of  life, 
see,  e.g. .  Rabidue  v.  Osceola  Refining  Co. .  805  F.2d  611,  620 
(6th  Cir.  1986) ,  this  point  is  sufficiently  important  to  warrant 
explicit  discussion  in  the  text  of  the  Guidelines  themselves. 

As  the  Supreme  Court  stated  in  Meritor  Sav.  Bank  v.  Vinson. 
477  U.S.  57,  65  (1986),  "Title  VII  affords  employees  the  right  to 
work  in  an  environment  free  from  discriminatory  intimidation, 
ridicule,  and  insult."  Accordingly,  a  "reasonable  person"  should 
not  be  expected  to  assume  the  risk  of  harassment  by  accepting  a 
job  in  an  environment  permeated  with  discriminatory  harassment, 
such  as  a  traditionally  male-dominated  workplace.   The  Commission 
should  explicitly  reject  the  Rabidue  approach  and  affirmatively 
state  in  Section  1609.1(c)  that  the  mere  fact  of  pre-existing 


^  Similarly,  the  "reasonable  person"  standard,  rather  than 
a  more  specific  formulation  that  refers  to  the  plaintiff's 
protected  class  status,  see,  e.g. .  Harris  v.  International  Paper 
Co. .  765  F.  Supp.  1509,  1516  &  n.l2  (adopting  "reasonable  black 
person"  standard) ,  does  not  minimize  the  importance  of  taking 
into  account  the  perspective  of  a  person  who  possesses  those 
characteristics  which  precipitated  the  discrimination. 
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harassment  in  the  workplace  does  not  in  any  way  suggest  that  such 
harassment  is  something  that  a  reasonable  person  should  tolerate, 
nor  does  it  mitigate  an  employer's  duty  to  provide  a  harassment- 
free  environment.   In  addition,  in  order  to  firmly  establish  the 
centrality  of  the  victim's  perspective,  rather  than  existing 
societal  notions  of  acceptable  levels  of  discrimination,  the 
Commission  should  insert  a  footnote  after  the  first  sentence  in 
Section  1609. l(c>  to  the  effect  that,  as  the  Ninth  Circuit  said 
in  Ellison,  "in  evaluating  the  severity  and  pervasiveness  of 
sexual  harassment,  we  should  focus  on  the  perspective  of  the 
victim."   Such  language  would  secure  the  importance  of  the 
victim's  perspective,  rather  than  societal  standards  of  behavior, 
in  evaluating  reasonableness. 

c.  Challenged  Conduct  Need  Not  Offend  Other  Similarly 
Situated  Emolovees 

The  "reasonable  person"  standard  does  not  require  that  the 
challenged  conduct  offend  all  employees  who  are  members  of  the 
same  protected  class  as  the  alleged  harassment  victim.   As  courts 
have  recognized,  the  fact  that  some  female  employees  do  not  find 
the  alleged  sexual  harassment  objectionable  is  irrelevant, 
provided  that  the  plaintiff  did  find  such  conduct  objectionable, 
and  that  the  plaintiff's  reaction  was  a  reasonable  one. 
Robinson.  760  F.  Supp.  at  1525;  Cardin  v.  Via  Tropical  Fruits. 
Inc. .  No.  88-14201  CIV,  1993  U.S.  Dist.  LEXIS  16302  at  *51-*52 
(S.D.  Fla.  July  9,  1993);  Morgan  v.  Hertz  Corp. .  542  F.  Supp. 
123,  128  (W.O.  Tenn.  1981).   In  many  harassment  situations,  there 
is  more  than  one  "reasonable"  reaction  to  the  conduct  in 
question.   Moreover,  some  workers  will  claim  not  to  be  offended 
by  even  the  most  egregious  harassment.   Consequently,  testimony 
by  other  similarly  situated  employees  in  the  workplace  that  they 
did  not  find  the  challenged  behavior  offensive  does  not  negate 
the  reasonableness  of  a  person  who  is  offended  by  the  same 
conduct.   To  assure  the  application  of  this  important  principle, 
the  Commission  should  supplement  its  explanation  of  the 
"reasonable  person"  standard  in  Section  1609.1(c)  with  the 
statement  that  there  is  frequently  more  than  one  "reasonable" 
reaction  to  harassment,  and  that  simply  because  other  employees 
in  the  workplace  were  not  offended  by  the  alleged  harassment  does 
not  mean  that  a  reasonable  person  could  not  find  the  same  conduct 
intimidating,  hostile  or  abusive.  The  "reasonable  person" 
standard  does  not  require  that  the  challenged  conduct  offend  all 
employees  within  the  victim's  protected  class. 

d.  Fact-finders  May  Not  Substitute  Their  Own  Views 
For  That  of  a  Reasonable  Person  in  the  Same  or 
Similar  Circumstances  of  the  Victim 

In  focusing  on  the  perspective  of  a  reasonable  person  in  the 
same  or  similar  circumstances  as  the  victim,  the  Commission's 
introductory  comments  properly  emphasize  the  importance  of 
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it  is  not  limited  as  such.   Gender-based  harassment  of  a 
nonsexual  natxire  and  other  types  of  discriminatory  harassment  may 
also  be  accomplished  through  the  exercise  of  supervisory 
authority.   For  example,  denigrating  an  employee's  job 
performance  in  an  evaluation  or  assigning  demeaning  and 
humiliating  tasks  to  an  employee  because  of  the  employee's  gender 
involve  the  use  of  supervisory  authority  to  perpetrate 
harassment,  and  should  result  in  employer  liability.   See 
Huddleston  v.  Roger  Dean  Chevrolet.  Inc. .  845  F.2d  900,  904-905 
(11th  Cir.  1988)  (finding  that  supervisor's  harassment  of 
plaintiff  in  "grabb[ing]  [her]  by  the  arm  and  physically  mov[ing] 
her  a  few  feet,  ...  berat[ingj  her  job  performance,"  occurred  in 
the  course  of  exercising  the  authority  delegated  by  the  employer, 
and  supports  employer  liability  for  the  supervisor's  harassment) . 
The  Commission  should  explicitly  state,  as  an  alternative  basis 
for  employer  liability  for  supervisory  conduct,  that  an  employer 
may  be  liable  where  a  supervisor  relies  on  authority  delegated  by 
the  employer  in  perpetrating  the  harassment. 

4-    Emolover  Accountability  for  Failure  of  a  Non-Emplovee 
with  Knowledge  of  Harassment  to  Respond  to  the 
Harassment  or  to  Notify  the  Employer  of  the  Harassment 
Where  the  Employer  Has  Delegated  Supervisory  Authority 
to  the  Non-Emplovee 

The  proposed  Guidelines,  like  the  Commission's  Sexual 
Harassment  Guidelines,  correctly  establish  employer  liability  for 
harassment  by  non-employees  where  the  employer  knew  or  should 
have  known  of  the  conduct  and  failed  to  take  immediate  and 
appropriate  corrective  action.   In  addition  to  holding  employers 
liable  for  harassment  by  non-employees  under  certain 
circumstances.  Section  1609.2(c)  of  the  Guidelines  should  clarify 
that  employers  are  also  accountable,  under  certain  circumstances, 
for  the  failure  of  a  non-employee  to  respond  to  harassment  or  to 
notify  the  employer  that  harassment  is  occurring.   Where  an 
employer  structures  an  office  so  that  an  employee  is  supervised 
by  a  person  who  is  not  an  employee  of  the  employer,  such  as  an 
independent  contractor,  for  example,  the  non-employee  may  be  a 
natural  conduit  for  harassment  complaints  by  the  employee. 
However,  absent  clear  direction  from  the  Commission,  some 
employers  may  attempt  to  insulate  themselves  from  the  obligation 
to  address  discriminatory  harassment  by  placing  non-employees  in 
positions  of  authority  in  the  workplace.   See,  e.g. .  Karibian  v. 
Columbia  Univ. .  91  Civ.  3135,  Slip  Op.  at  8-9  (S.D.N.Y.  February 
2,  1993)  (accepting  defendant's  argument  that  notice  to 
plaintiff's  supervisor  that  plaintiff,  an  employee  of  defendant, 
was  being  harassed  by  another  employee  of  defendant  did  not 
constitute  notice  to  defendant  where  plaintiff's  supervisor  was 
an  independent  contractor  rather  than  defendant's  employee). 
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appeal  pending.  No.  93-7188  (2d  Cir.)-' 

Where  a  non-employee  has  been  positioned  by  the  employer  to 
have  substantial  authority  over  the  employee's  work  environment, 
notice  of  sexual  harassment  to  the  non-employee  should  serve  as 
notice  to  the  employer.   In  other  words,  where  the  person  to  whom 
the  harassment  was  reported  has  supervisory  authority  over  the 
harassment  victim,  the  employer  should  not  be  shielded  from 
notice  simply  because  this  person  was  technically  not  employed  by 
the  employer.   This  principle  is  consistent  with  the  general 
principle  in  discrimination  law  that  an  employer  may  not 
"contract  out"  of  its  Title  VII  obligations.   See  Arizona 
Governing  Committee  v.  Norris.  463  U.S.  1073,  1089-90  &  n.21 
(1983);  cf .  EEOC  Policy  Guidance  on  Sexual  Harassment,  8  Fair 
Emp.  Prac.  Manual  (BNA)  405:6681,  405:6699  (March  19,  1990)  ("An 
employer  cannot  avoid  liability  by  delegating  to  another  person  a 
duty  imposed  by  statute.").   The  Commission  should  clarify 
section  1609.2(c)  to  explicitly  incorporate  this  important 
principle. 


In  conclusion,  we  compliment  the  Commission  on  its 
formulation  of  clear  and  cohesive  principles  governing 
discriminatory  harassment  in  the  workplace  and  appreciate  the 
opportunity  to  offer  our  suggestions  for  improving  this  fine 
effort. 


^  The  Commission  has  addressed  other  issues  raised  in  this 
case  in  an  amicus  brief  filed  in  the  Second  Circuit  on  behalf  of 
the  plaintiff. 

'         r 
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BASED  ON  RACE,  COLOR,  RELIGION,  GENDER,  NATIONAL  ORIGIN, 

AGE,  OR  DISABILITY 


November  30,  1993 


In  general,  we  applaud  the  Conmiss ion's  development  of  these 
proposed  Guidelines.  We  enthusiasticeilly  share  the  Conimission' s 
belief  that  it  is  important  "to  reiterate  and  emphasize  that 
harassment  on  any  of  the  bases  covered  by  the  federal 
antidiscrimination  statutes  is  unlawful."  58  Fed.  Reg.  51,267 
(October  1,  1993).  We  welcome  the  opportunity  to  comment.  In 
addition,  we  endorse  the  comments  on  the  proposed  Guidelines 
submitted  by  the  National  Women's  Law  Center  on  behalf  of  other 
concerned  organizations. 

First,  the  text  of  the  Guidelines  should  emphasize  the 
fundamental  jarinciple  that  the  same  standards  for  determining 
liability  and  remedy  should  be  applied  to  all  forms  of  hostile  worl' 
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environment  harassmentT  Although  we  agree  that  sexual  harassment 
"raises  issues  about  Human  interaction  that  are  to  some  extent 
unique  in  comparison  to  other  harassment  and,  thus,  may  warrant 
separate  emphasis,"  id.  ,  we  believe  this  is  true  only  with  respect 
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to  determining  whether  sexual  behavior  in  the  workplace  is 
welcome.  Thus,  the  proposed  Guidelines  should  expressly  state 
that  the  standards"  for  evaluating  evidence,  determining  whether 
conducr  is  sufficiently  severe  or  pervasive  to  create  a  hostile  or 
abusive  work  environment,  determining  employer  liability,  and 
evaluating  preventive  and  remedial  action  are  the  same  for  all 
types  of  hostile  work  environment  harassment,  both  sexual  and  non- 
sexual .  This  position  Is  consistent  with  the  Supreme  Court' s 
rulings  in  Harris  v.  Forklift  Systems  and  Meritor  Savings  Bank  v. 
Vinson,  which  provide  guidance  For  evaluating  all  forms  of 
harassment,  not  just  sexual  harassment. 

Proposed  section  1609.1(a) 

We  particularly  applaud  the  Commission's  explicit  recognition 
that  "sex  harassment  is  not  limited  to  harassment  that  is  sexual  in 
nature,  but  also  includes  harassment  due  to  gender-based  animus." 
58  Fed.  Reg.  51.267.  Stating  this  rule  in  guideline  form  will 
provide  welcome  clarification  and  emphasis. 

The  Commission  should  further  make  clear  that  harassment  is 
often  based  on  several  impermissible  grounds  and  that  a  plairltiff 
need  not  separate  the  different  types  of  harassment  for  analysis. 
For  example ,  women  ol  color  often  face  harassment  based 
inextricably  on  both  sex  and  race,  and  should  not  be  forced  to 
parse  out  this  harassment  into  separate  or  alternative  claims. 


Without  question,  some  sexual  behavior  in  the  workplace  is 
welcome  and  consensual  and  thus  should  not  give  rise  to  Title  vii 
liability.  In  contrast,  an  inquiry  into  welcomeness  has  no  place 
when  harassing  conduct  that  "denigrates  or  shows  hostility  or 
aversion  toward  an  individual"  is  involved.  For  example,  some  of 
the  comments  made  in  the  Harris  case  ("You're  a  dumb  ass  woman"  or 
"You're  a  woman,  what  do  you  know")  are  examples  of  gender-based, 
rather  than  sexual,  harassment,  and  could  never  be  considered 
welcome  by  the  target.  Racial  epithets  and  slurs  are  additional 
examples  of  harassing  behavior  that  could  never  be  viewed  as 
welcome. 

2 

A  number  of  courts  have  successfully  recognized  the 

intersection  of  race  and  sex  or  national  origin  and  sex  in 

harassment  experienced  by  women  of  color.   The  Tenth  Circuit,  for 

example,  has  held  that  Title  VII  permits  evidence  of  racial  animus 

to  be  considered  in  evaluating  a  sexual  harassment  claim.  Hicks  v. 

Gates  Rubber  Co. ,  833  F.2d  1406,  1416  (10th  Cir.  1987);  see  also 

Jeffries  v.  Harris  County  Community  Action  Ass'n.  615  F.2d  1025, 

1034  (5th  Cir.  1980)  (concluding  that  Title  VII  recognizes  compound 

discrimination  claims  brought  by  African  American  women  and  that 

discrimination  against  African  American  women  can  exist  even  in  the 

absence  of  discrimination  against  men  of  color  or  against  white 
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Moreover,  the  combined  Impact  of  multiple  forms  of  harassment 
should  be  considered  in  determining  the  appropriate  remedy,  such  a"s 
the  proper  level  of  compensatory  and/or  punitive  damages. 

Compensatory  and  punitive  damages  should  also  be  available 
when  harassment  is  based  on  multiple  grounds  that  are  prohibited  by 
different  statutes  —  such  as  age  and  sex.  For  example,  an  older 
woman  who  Is  repeatedly  called  ''a  senile  old  woman"  or  "old 
warhorse"  or  "little  old  lady"  may  well  face  a  hostile  work 
environment  based  both  on  age  and  sex  that  older  men  and  younger 
women  do  not  face.  It  is  difficult,  if  not  impossible,  for  an 
older  woman  in  this  situation  to  separate  her  age  from  her  gender 
or  race  for  legal  analysis.  And  in  this  context,  the  harasser  will 
not  be  exempt  from  liability  for  compensatory  and  punitive  damages 
under  Title  VII  just  because  the  ADEA  is  implicated.  Indeed,  the 
combined  Impact  of  both  age-  and  sex-based  harassment  should  be 
considered  in  assessing  the  appropriate  amount  of  damages. 

Proposed  section  1609.1(b)(1) 

The  proposed  guidelines  correctly  make  clear  that  denigrating 
or  hostile  behavior  is  unlawful  if  it  has  the  purpose  or  effect  of 
creating  an  intimidating,  hostile,  or  offensive  work  environment, 
or  has  the  purpose  or  effect  of  unreasonably  interfering  with  an 
Individual's  work  performance,  or  otherwise  adversely  affects  an 
individual's  employment  opportunities.  For  example,  a  plaintiff 
need  show  only  that  the  derogatory  gender-based  behavior  affected 
her  job  performance  or  her  working  environment,  but  not  both. 
Stating  this  test  in  tfie"  disjunctive  correctly  mirrors  the  approach 
taken  by  the  Commission's  1980  Guidelines  jsn  sexual  harassment  and 
ratified  by  the  Supreme  Court  in  Meritor  and  Harris.  Yet  some 
lower  courts  have  inaccurately  rewritten  the  disjunctive  into  a 
conjunctive  test.  E.^. ,  Rabidue  v.  Osceola  Refining  Co.,  805  F.2d 
611  (6th  Cir.  1986).   By  parsing  the  alternative  prongs  of  this 


women) . 

"Sexual  misconduct  constitutes  prohibited  'sexual 
harassment,'  .  .  .  where  'such  conduct  has  the  purpose  or  effect  of 
unreasonably  interfering  with  an  individual's  work  performance  or 
creating  an  intimidating,  hostile,  or  offensive  working 
environment.'"  477  U.S.  at  65  (quoting  29  C.F.R.  section 
1604.11(a)(3))  (emphasis  added). 

"[N]o  single  factor  is  required"  in  demonstrating  whether 
a  work  environment  is  hostile  or  abusive.   Slip  opinion  at  5-6. 

The  Rabidue  court  described  one  of  the  required  elements  of 
a  hostile  environment  claim  in  this  manner: 
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test  out  as  separate  subparagraphs  (section  1609 .1 (b) ( 1 ) ( 1-lli) ) , 
the  proposed  Guidelines  are  especially  effective  In  making  this 
point  clear. 

Proposed  section  1609.1(b)(2) 

The  Illustrative  examples  of  harassing  conduct  set  forth  in 
proposed  section  1609.1(b)(2)  are  very  helpful.  We  especially 
commend  the  specific  reference  in  subparagraph  (11)  to  denigrating 
written  or  graphic  material  placed  on  walls,  bulletin  boards,  and 
elsewhere  on  the  employer's  premises.  Indeed,  such  an  example 
further  supports  the  need  to  note  explicitly  that  the  standards  for 
evaluating  sexual  and  non-sexual  harassment  are  largely  parallel: 
although  the  Commission's  1990  policy  guidance  on  sexual  harassment 
discusses  written  and  graphic  materials  as  possible  examples  of 
sexual  harassment,  8  F.E.P.  Manual  (BNA)  405:  6681,  6692  (issued 
March  19,  1990),  the  1980  Guidelines  are  silent  on  this  subject. 
We  recommend  that  the  proposed  Guidelines  make  clear  that  these 
principles  also  apply  to  sexual  harassment  claims. 

We  urge  that  the  Commission  also  make  clear  that  facially 
neutral  harassment  that  targets  or  adversely  affects  members,  of  a" 
protected  class  is  just  as  unlawful  as  harassment  that  is" 
denigrating  to  members  of  protected  classes  by  its  very  nature 
(e.g. ,  racial  epithets  or  slurs) .  For  example,  age-based 
harassment  may  include  not  only  agelst  Insults  and  epithets,  but 
also  behavior  that  is  directed  at  older  workers  —  such  as  repeated 
pressure  to  retire  early,  repeated  exclusion  from  decisionmaking, 
meetings,  desirable  project  assignments  or  office  space,  or 
especially  intense  criticism  or  scrutiny.  Thus  the  illustrative 
list  set  forth  in  proposed  section  1609.1(b)(2)  should  include 


"the  charged  sexual  harassment  had  the  effect  of  unreasonably 
interfering  with  the  plaintiff's  work  performance  and  creating  an 
intimidating,  hostile,  or  offensive  working  environment  that 
affected  seriously  the  psycho  logical  [sic]  well-being  of  the 
plaintiff." 

805  F.2d  at  619  (emphasis  added). 

Certainly  this  sort  of  behavior  constitutes  illegal 
harassment  if  it  has  the  purpose  or  effect  of  creating  an 
intimidating,  hostile,  or  offensive  working  environment;  has  the 
purpose  or  effect  of  unreasonably  interfering  with  an  individual's 
work  performance;  or  otherwise  adversely  affects  an  individual's 
employment  opportunities.  Such  conduct  —  such  as  designating  work 
assignments  or  office  space  on  the  basis  of  age  or  some  other 
protected  class  membership  —  may  also  be  characterized  as  "garden- 
variety"  discrimination  in  the  terms  and  conditions  of  employment 
that  is  also  illegal  under  the  federal  antidiscrimination  statutes. 
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examples  of  facially  neutral  harassment  that  affect  only  members  of 
a  protected  class. 

Finally,  we  urge  that  the  Commission  make  explicit  in  the 
Guidelines  what  is  certainly  implicitly  understood:  that  verbal 
harassment  alone,  and  unaccompanied  by  physical  acts,  may  be 
sufficient  to  establish  liability.  Although  this  statement  may 
seem  self-evident  to  those  familiar  with  harassment  law,  we  have 
found  that  some  employers  and  supervisors  still  believe  that 
harassment  must  have  some  physical  component  before  it  becomes 
actionable. 


Proposed  section  1609.1(c) 

Proposed  section  1609.1(c)  contains  the  Commission's  statement 
of  the  test  for  evaluating  whether  workplace  conduct  is 
sufficiently  severe  or  pervasive  to  create  a  hostile  or  abusive 
work  environment  under  proposed  section  1609 .1 (b) (1 ) ( i ) .  We 
strongly  support  the  Commission's  understanding  of  the  need  to 
include  "consideration  of  the  perspective  of  persons  of  the  alleged 
victim's  race,  color,  religion,  gender,  national  origin,  age  or 
disability."  Indeed,  such  a  test  is  fully  consistent  with  the 
Supreme  Court's  unanimous  decision  in  Harris.  In  particular, 
consideration  of  all  of  these  characteristics  is  necessary  to 
evaluate  the  harassment  claims  of  women  of  color,  who  often  face 
harassment  based  inextricably  on  both  gender  and  race  (indeed, 
women  of  color  are  often  targeted  for  harassment  precisely  because 
they  are  women  of  color).  The  same  is  certainly  true  for  other 
victims  of  multiple  discrimination,  such  as  older  women,  or  persons 
with  disabilities  who  are  also  national  origin  minorities. 

In  applying  this  standard,  however,  it  is  essential  to  make 
clear  that  any  "reasonableness"  analysis  should  re-ject  stereotyped 
attitudes  that  reinforce  the  status  qruo  of  traditionally 
discriminatory  environments  —  and  that  this  is  true  for  sexual 
harassment  claims  as  well  as  other  sorts  of  harassment  claims.  The 
Commission  should  emphasize  that  it  will  not  institutionalize  as 
"reasonable"  the  silence  of  workers  afraid  to  speak  out  against 


See  Ellis,  Sexual  Harassment  and  Race:  A  Legal  Analysis  of 
Discrimination,  8  J.  Legis.  30  (1961)  .  Too  often,  •'women  of  color 
who  experience  race-based  gender  discrimination  find  their  claims 
treated  as  predominantly  or  entirely  gender-based."  Winston, 
Mirror,  Mirror  on  the  Wall:  Title  VII,  Section  1981,  and  the 
Intersection  of  Race  and  Gender  in  the  Civil  Rights  Act  of  1990,  79 
Calif.  L.  Rev.  775,  805  (1991);  cf.  Degraffenreid  v.  General  Motors 
Assembly  Division,  413  F.  Supp.  142  (E.D.  Miss.  1976),  aff'd  in 
part,  rev'd  in  part  on  other  grounds,  558  F.2d  480  (8th  Cir.  1977) 
( refusing  to  recognize  an  intersection  of  racial  and  sexual 
discrimination). 
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harassment  for  fear  of  losing  their  jobs  —  indeed,  the  extent  to 
which  "reasonable"  people  react  to  insults,  propositions,  and  abuse 
in  the  workplace  generally  has  less  to  do  with  the  severity  of  the 
harassment  than  with  their  need  for  a  continuing  paycheck. 
Similarly,  a  general  societal  acceptance  of  ageist  epithets  or 
insults  targeted  at  persons  with  disabilities  should  not  be  the 
standard  for  determining  what  is  "reasonable";  to  adopt  such  a 
standard  would  only  reinforce  discriminatory  norms.  Instead,  the 
Commission  should  evaluate  behavior  from  the  standpoint  of  a 
reasonable  person  seeking  equal  employment  opportunity  in  the 
workplace  —  and  not  from  the  perspective  of  economically 
vulnerable  workers  who  must  "tolerate"  harassment  in  order  to  keep 
their  jobs  or  who  appear  to  have  been  conditioned  to  accept 
denigrating  treatment. 

Moreover,  the  Commission  should  explicitly  reject  any 
suggestion,  like  that  made  in  Rabidue.  805  F.2d  at  620-621,  that 
the  pervasiveness  of  harassment  in  a  workplace  would  lead  a 
"reasonable  person"  to  expect  and  accept  it  as  a  risk  of 
employment.  When  Congress  enacted  Title  VII,  it  did  so  not  because 
it  thought  that  employment  discrimination  was  the  rare  exception; 
rather,  it  knew  that  such  discrimination  was  pervasive  and  spught 
to  eradicate  it.  See,  e.g. ,  H.R.  Rep.  No.  914,  reprinted  in  1964 
U.S.C.C.A.N.  2355,  2401. 

In  short,  application  of  the  "reasonable  person"  standard  must 
not  in  any  way  condone  offensive  and  demeaning  conduct  by 
incorporating  the  views  of  those  doing  the  harassing  —  or  those 
indifferent  or  blind  to  the  barriers  to  equal  access  erected  by 
others'  harassment.  Federal  antidiscrimination  law  cannot  be 
limited  by  the  acquiescence  of  some  —  or  even  of  all  but  one  —  to 
barriers  to  equal  access. 

In  addition  to  the  alleged  victim's  race,  color,  gender, 
religion,  national  origin,  age>  a"ti  disability,  the  Comniission 
should  also  consider  other  attributes  of  the  plaintiff  that  are  not 
protected  characteristics  but  that  may  affect  a  reasonable  person's 
evaluation  of  what  is  severe  or  pervasive."  For  example ,  a 
physically  small  person  may  find  certain  hostile  behavior  more 
threatening  than  a  larger  person;  similarly,  a  worker  with 
relatively  little  job  tenure  may  be  more  vulnerable  to  harassment 
than  a  worker  with  well-established  seniority  and  job  security. 

We  commend  the  discussion  in  the  proposed  Guidelines'  preamble 
of  the  interrelationship  between  the  factors  of  "severity"  and 
"pervasiveness"  in  evaluating  harassment  claims,  and  the 
Commission's  recognition  that  a  showing  of  either  is  sufficient  to 
establish  harassment.  Even  though  isolated  epithets  may  not 
generally  give  rise  to  a  "hostile  or  abusive"  environment,  there 
may  be  instances  —  for  example,  when  a  supervisor  directs  an 
outrageous  gender-based  slur  at  a  worker  —  when  a  single  remark  is 
sufficiently  "severe"  to  give  rise  to  liability.  We  recommend  that 
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the  Commission  make  this  point  in  the  text  of  the  Guidelines  as 

well .  """ 

Proposed  section  1609.1(d) 

We  particularly  commend  the  Commission's  recognition  that 
employees  have  standing  to  challenge  a  hostile  work  environment 
even  when  the  harassment  is  not  targeted  specifically  at  them. 
Such  a  position  is  most  consistent  with  the  1980  Guidelines' 
prohibition  (cited  approvingly  by  the  Supreme  Court  in  Meritor)  of 
conduct  that  has  either  the  purpose  or  the  effect  of  creating  an 
intimidating,  hostile,  or  offensive  work  environment,  or  of 
unreasonably  interfering  with  an  individual's  work  performance. 
Such  a  focus  on  the  effects  of  certain  conduct  necessarily  includes 
conduct  that  may  not  5e  specifically  targeted  at  a  certain 
individual,  yet  may  nevertheless  alter  the  terms  and  conditions  of 
his  or  her  employment.  Again,  we  urge  that  these  Guidelines  make 
clear  that  this  speclFlc  principle  also  applies  to  sexual 
harassment  claims. 


Proposed  section  1609.2; 

* 

We  strongly  support  the  Commission's  conclusion  in  proposed 
section  1609.2(a)(2)  that  "apparent  authority"  —  and,  thus, 
employer  liability  —  is  established  where  the  employer  fails  to 
institute  an  explicit  policy  against  harassment  that  is  clearly  and 
regularly  communicated  to  employees,  or  falls  to  establish  a 
reasonably  accessible  procedure  by  which  victims  of  harassment  can 
make  their  complaints  known  to  appropriate  officials  who  are  in  a 
position  to  act  on  complaints.  Again,  these  Guidelines  should  make 
clear  that  this  principle  is  equally  applicable  to  sexual 
harassment  claims. 

The  proposed  Guidelines  should  also  make  clear  that  an 
employer  may  pe  liable  for  a  supervisor's  harassment  committed 
through  the  use  of  authority  delegated  to  him  or  her  —  e.g.,  the 
authority  to  hire,  fire,  and  make  decisions  about  the  terms  and 
conditions  of  employment  --  regardless  of  whether  preventive 
efforts  have  been  established.  Such  a  position  is  consistent  with 
the  Commission's  policy  on  sexual  harassment.  For  example,  the 
1980  Guidelines  on  sexual  harassment  state  that  an  employer  is 
responsible  for  the  acts  of  its  agents  and  supervisory  employees 
,  ".regardless  of  whether  the  specific  acts  complained  of  were 
authorized  or  even  forbidden  by  the  employer"  and  regardless  of 
whether  the  employer  knew  or  should  have  known  of  their  occurrence" 
(emphasis  added).  And,  as  the  Commission  made  clear  in  its  1990 
policy  guidance  on  sexual  harassment,  "no  matter  what  the 
employer's  policy,  the  employer  is  liable  for  any  supervisory 
actions  that  affect  the  victim's  employment  status,  such  as  hiring, 
firing,  promotion,  or  pay."  8  F.E.P.  Manual  (BNA)  405:  6681,  6697 
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n.36.  The  1990  policy  guidance  goes  on  to  state:  "[A]n  employer 
also  may  be  liable  if  the  supervisor  'was  aided  in  accomplishing 
the  tort  by  the  existence  of  the  agency  relation.'"  8  F.E.P. 
Manual  (BNA)  405:  6699  (citing  the  Restatement  (Second)  of  Agency 
section  219(2) (d) ) . 

The  Guidelines'  emphasis  on  the  importance  of  preventive 
efforts  in  proposed  section  1609.2(d)  is  especially  important.  But 
even  as  more  and  more  employers  are  instituting  sexual  harassment 
and/or  diversity  training,  it  is  unclear  to  what  extent  these 
programs  expressly  address  age  bias  and  disability  bias.  Proposed 
section  1609.2(d)  should  address  each  of  the  protected 
characteristics  as  separate  and  distinct  Issues  that  merit  specific 
attention  in  employer  policies  and  trainings. 


In  conclusion,  we  commend  the  Consnission's  thoughtful  and 
timely  attention  to  these  issues  and  we  appreciate  the  opportunity 
to  offer  our  comments.  If  you  have  any  questions  about  the  issues 
we  have  raised,  please  contact  Helen  Norton  at  the  Women's  Legal 
Defense  Fund  at  202/986-2600 
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QUESTION:  Doesn't  existing  law  already  protect  employees  from  any  type  of  religious 
harassment  in  which  an  employee  is  subjected  to  religious  slurs  or  inappropriate  activities? 

ANSWER:  Yes.  As  indicated  in  the  preceding  response,  the  Commission's  purpose  in  issuing 
the  Guidelines  was  to  help  employers  and  employees  understand  existing  law  about  harassment. 

Existing  law  provides  a  cause  of  action  for  hostile  environment  harassment  on  the  basis  of 
religion.  The  definitions  contained  in  the  Guidelines  were  derived  from  case  law,  the 
Commission's  pre-existing  Guidelines  on  National  Origin  Harassment,  the  Guidelines  on  Sexual 
Harassment  and  the  Policy  Guidance  on  Sexual  Harassment.  They  were  not  intended  to  create 
any  new  obligations  on  employers. 

Because  of  the  recent  emphasis  on  sexual  harassment,  the  Commission  believed  that  it  was 
important  to  clarify  the  fact  that  workplace  harassment  was  prohibited  on  any  and  all  of  the 
bases  covered  by  the  laws  the  Commission  enforces.  Much  of  the  public  is  unaware  that  the 
anti-discrimination  statutes  prohibit  harassment  on  each  of  the  enumerated  bases.  Employees 
and  employers  are  often  unsure  of  their  rights  and  responsibilities  under  the  law.  The  purpose 
of  the  Guidelines  is  to  ensure  that  all  individuals  in  the  workplace  will  be  apprised  of  their 
obligations  and  privileges  under  Title  VII,  the  ADEA  and  the  ADA. 

QUESTION:  What  factors  in  addition  to  a  "mere  statement"  would  meet  the  standard  of 
harassment? 

ANSWER:  As  indicated  in  the  response  to  question  number  4,  conduct  violates  Title  VII  only 
when  it  is  so  severe  or  pervasive  that  reasonable  people  would  find  it  hostile  or  abusive  and 
when  the  person  involved  actually  perceives  it  as  such.  Thus,  discussions  of  religious  belief 
with  those  who  welcome  such  conversations  would  not  violate  the  law.  General  statements  of 
belief  that  do  not  denigrate  or  show  hostility  to  those  of  other  beliefs  would  generally  not  violate 
the  law. 

On  the  other  hand,  courts  are  likely  to  find  a  hostile  environment  if  an  individual  makes 
statements  that  different  beliefs  held  by  other  individuals  are  evil  or  worthless,  provided  the 
statements  are  found  to  be  severe  or  pervasive. 

QUESTION:  Would  "witnessing"  to  fellow  employees  on  an  occasional  basis  or  encouraging 
a  colleague  to  attend  a  Bible  study  combined  with  a  "mere  statement"  meet  the  standard? 

ANSWER:  Asking  a  fellow  employee  to  accompany  one  to  a  place  of  worship  or  to  a  Bible 
study  meeting,  by  itself,  would  not  create  a  hostile  environment.  Repeatedly  asking  a  fellow 
employee  to  a  place  of  worship  or  to  attend  a  Bible  study  meeting  after  s/he  has  indicated  no 
desire  to  attend  may  constitute  a  hostile  environment.  It  would  depend  upon  whether,  given  all 
of  the  surrounding  facts  and  circumstances,  the  conduct  would  reasonably  be  seen  as  severe  or 
pervasive  enough  to  create  a  hostile  environment. 

Similarly,  "witnessing"  or  making  positive  statements  about  one's  own  religion  would  probably 
not  be  enough  to  constitute  hostile  environment  harassment  provided  that  in  "witnessing,"  the 
individual  does  not  denigrate  others'  beliefs  or  religions.    If,  however,  "witnessing"  involved 
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deriding  other  religions,  the  complaining  employee  is  more  likely  to  be  able  to  show  that  he/she 
was  subjected  to  a  hostile  environment.  The  determination  will  turn  on  the  severity  and  the 
pervasiveness  of  the  conduct.  In  addition,  courts  will  examine  the  nature  of  the  relationship 
between  the  individual  who  "witnesses"  and  the  individuals  to  whom  these  actions  are  directed. 
Courts  would  probably  require  several  instances  of  a  co-worker  "witnessing"  in  which  other 
religions  are  denigratwi  before  finding  a  hostile  environment.  With  respect  to  supervisors,  the 
threshold  would  be  lower.  The  supervisor-employee  relationship  is  inherently  unequal. 
Therefore,  courts  require  less  in  these  circumstances  before  making  a  finding  of  harassment. 
Finally,  as  noted  in  the  response  to  question  7a,  persistent  "witnessing"  by  a  supervisor  after  an 
employee  tells  him/her  to  cease  would  implicate  the  employee's  right  to  reasonable 
accommodation. 

QUESTION:  How  far  beyond  a  "mere  statement"  could  employers  or  employees  venture 
in  expressing  their  faith  in  any  kind  of  workplace  context? 

ANSWER:  An  employee  or  an  employer  may  not  create  a  hostile  or  intimidating  environment 
for  others  in  pursuing  his/her  own  religion.  For  example,  in  EEOC  v.  Townley  Engineering 
&Mfg.  Co..  859  F.2d  610  (9th  Cir.  1988),  the  Ninth  Circuit  held  that  while  it  was  permissible 
for  the  Townley s,  who  owned  an  engineering  concern,  to  hold  Bible  study  meetings  at  their 
company,  it  was  not  permissible  for  them  to  require  their  employees  to  attend. 

QUESTION:  How  would  employers  or  employees  be  expected  to  know  what  is  offensive  to 
individuals  of  varying  religions? 

ANSWER:  Employers  covered  by  Title  VII  are  expected  to  know  that  modem  workplaces  are 
"melting  pots"  and  that  it  is  hostile  and  abusive  to  use  religious  epithets  or  otherwise  disparage 
members  of  particular  religions.  Illustrations  of  such  unlawful  conduct  are  found  in  the  cases 
discussed  in  response  to  your  first  question.  On  the  other  hand,  where  statements  would  not 
commonly  be  seen  as  denigrating  or  hostile,  the  affected  employee  would  have  to  inform  the 
employer  or  the  alleged  harasser  that  the  remarks  are  unwelcome  in  order  to  prevail  on  a  hostile 
environment  cause  of  action. 

QUESTION:  Would  ridiculing  the  custom  of  cutting  off  a  hand  for  stealing  be  offensive  to 
someone  from  a  conservative  Arab  religion? 

ANSWER:  Because  public  policy  governing  this  country  does  not  provide  for  cutting  off  hands 
as  a  penalty  for  theft,  it  is  hard  to  imagine  that  criticizing  such  a  practice  could  ever  be  deemed 
to  be  unlawful  harassment.    On  the  other  hand,  making  derogatory  stereotypical  assumptions 
about  the  beliefs  of  people  of  conservative  Arab  religions  could  constitute  harassment  if  it  is 
sufficiently  severe  or  pervasive. 

QUESTION:  What  would  be  the  standard  for  an  employer  or  an  employee  who  worked 
with  an  individual  who  found  religion  offensive  in  all  forms  or  expressions? 

ANSWER:  Again,  as  the  Townley  case  indicates,  employers  and  employees  have  the  right  to 
religious  expression,  as  long  as  they  do  not  engage  in  conduct  that  is  hostile  or  abusive  toward 
those  who  did  not  share  their  beliefs. 
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QUESTION:  Won't  these  provisions  place  employers  and  employees  of  every  religious  faith 
in  the  position  of  having  to  anticipate  the  reaction  of  each  employee  or  co-worlter,  taking 
into  account  each  employee's  individual  religious  beliefs  (or  lack  thereof)  to  every 
manifestation  of  religious  expression  in  the  workplace? 

ANSWER:  No.  See  preceding  responses.  The  reasonable  person  in  the  same  or  similar 
circumstances  test  was  formulated  in  response  to  Rabidue  v.  Osceola  Refining  Co..  805  F.2d 
611,  620  (6th  Cir.),  cert,  denied.  481  U.S.  1041  (1987),  in  which  the  Sixth  Circuit  concluded 
that  despite  the  outrageous  nature  of  the  conduct  in  the  worlqjlace,  the  "reasonable  person" 
would  not  have  been  offended.  After  that  decision  was  renderal,  the  Commission  and  various 
courts  qualified  the  reasonable  person  test  by  including  the  perspective  of  the  victim  to 
encourage  the  trier  of  fact  to  factor  into  the  reasonable  person  test  the  history  of  discrimination 
against  particular  groups. 

QUESTION:  The  recently  enacted  Religious  Freedom  Restoration  Act  prohibits  a  law  from 
"substantially  burdening  a  person's  exercise  of  religion.  Given  the  opposition  across  the 
ideological  spectrum  to  these  EEOC  guidelines,  are  you  satisfied  they  meet  RFRA 
standards? 

ANSWER:  We  note  that  the  Religious  Freedom  Restoration  Act  was  enacted  after  the  Proposed 
Guidelines  were  printed  in  the  Federal  Register.  Accordingly,  in  reviewing  the  Guidelines,  staff 
members  are  currently  studying  the  issue. 

QUESTION:   To  what  activities  will  you  be  dedicating  your  170  additional  FTEs? 

ANSWER:  All  of  the  additional  FTE's  are  for  field  operations.  The  additional  170  FTE 
requested  for  EEOC  in  FY  1995,  will  be  distributed  among  the  field  investigative  staff  (145 
FTE)  and  field  hearings  staff  (25  FTE). 
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Thursday,  March  24,  1994. 
U.S.  COMMISSION  ON  CIVIL  RIGHTS 

WITNESSES 

MARY  FRANCES  BERRY,  CHAIRPERSON 
STUART  J.  ISHIMARU,  ACTING  STAFF  DIRECTOR 

MARY   K.   MATHEWS,   ASSISTANT   STAFF   DIRECTOR   FOR   CONGRES- 
SIONAL AFFAIRS 
GEORGE  M.  HARBISON,  BUDGET  OFFICER 

Mr.  MOLLOHAN.  The  Committee  will  next  hear  testimony  on  the 
fiscal  year  1995  budget  request  for  the  Commission  on  Civil  Rights. 

The  request  is  for  $10,200,000,  an  increase  of  $2,424,000  or  24 
percent  over  the  fiscal  year  1994  appropriation  of  $7,776,000. 

We  will  submit  the  budget  justification  materials  in  support  of 
this  request  into  the  record  at  this  point. 

[The  justification  follows:] 
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UNITED  STATES  COMMISSION  ON  CIVIL  BIGHTS 
WASHINGTON.  DC.     2042S 


OFFCe  OF  STAFF  DIRECTOR 

February  22,  1994 


The  Honorable  Neal  Smith 

Chairman,  Subcommittee  on  Commerce,  Justice, 
State,  the  Judiciary  and  Related  Agencies 
Committee  on  Appropriations 
United  States  House  of  Representatives 
The  Capitol  Building,  Room  H-309 
Washington,  D.C.   20515-1504 

Dear  Mr.  Chairman: 

I  am  pleased  to  transmit  the  FY  1995  budget  request  for  the  United 
States  Commission  on  Civil  Rights,  totaling  $10,200,000  and  120 
full  time  equivalent  (FTE)  work  years.  The  appropriation  for  FY 
1994  is  $7,776,000,  supporting  90  FTEs.  The  FY  1995  estimate 
represents  an  increase  of  $2,424,000  and  30  FTEs  over  the  agency's 
FY  1994  appropriation. 

Since  1957,  the  Commission  on  Civil  Rights,  an  independent 
bipartisan  agency,  has  been  charged  with  identifying  the  underlying 
causes  of  discrimination  in  our  Nation,  recommending  solutions,  and 
issuing  reports  to  the  President  and  the  Congress.  The  Federal 
civil  rights  and  equal  opportunity  laws  were  enacted  to  guarantee 
equal  access  so  that  each  individual  can  fully  participate  in  the 
Nation's  economic,  legal  and  social  benefits.  To  ensure  that  these 
laws  will  be  rigorously  enforced,  the  Commission  is  focusing  a 
significant  portion  of  its  resources  on  the  evaluation  of  Federal 
civil  rights  enforcement  efforts.  In  FY  1995,  with  your 
endorsement  of  increased  staff,  the  Commission  will  conduct  two 
major  enforcement  studies.  One  will  evaluate  the  Federal 
government's  effort  to  eliminate  employment  discrimination  through 
an  examination  of  the  policies  and  procedures  of  the  Equal 
Employment  Opportunity  Commission  and  the  Department  of  Justice. 
The  second  study  will  evaluate  the  efforts  of  the  Department  of 
Education  and  its  Office  for  Civil  Rights  to  enforce  a  variety  of 
laws  mandating  equal  education  opportunity,  with  particular 
attention  to  education  offered  to  language-minority  children, 
programs  provided  to  children  with  disabilities,  equal  educational 
opportunity  for  girls,  and  the  ability  tracking  of  minority 
children. 

In  FY  1995,  the  Commission  will  complete  the  series  of  factfinding 
hearings  on  the  national  crisis  in  Racial  and  Ethnic  Tensions  in 
American  Communities:   Poverty,  Inequality,  and  Discrimination. 

The  Commission  will  conduct  a  hearing  in  the  lower  Mississippi 
Delta  Region.  This  hearing  is  expected  to  cover  issues  such  as  the 
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impact  of  State  financing  on  public  education,  the  remaining 
vestiges  of  segregation  in  higher  education,  voting  rights,  health 
care,  and  housing.  In  FY  1995  the  Commission  will  issue  statutory 
reports,  with  findings  and  recommendations,  on  the  New  York  and 
Miami  hearings  that  will  be  held  in  FY  1994.  The  agency  will  also 
issue  a  summary  report  on  the  racial  and  ethnic  tensions  hearings, 
held  in  the  urban  communities  of  Washington,  D.C.,  Chicago,  Los 
Angeles,  New  York,  and  Miami.  This  report  will  examine  common 
causes,  as  well  as  distinguish  differences,  in  the  way  such 
tensions  were  dealt  with  in  these  different  urban  communities. 

There  will  be  a  small  increase  in  the  Regional  program  staff  to 
enhance  our  support  for  the  Commission's  51  State  Advisory 
Committees.  The  goal  will  be  for  each  Advisory  Committee  to 
conduct  two  or  more  meetings  annually,  many  of  which  will  be 
factfinding.  Project  reports  will  be  issued  on  a  broad  range  of 
State  and  local  civil  rights  issues. 

This  requested  increase  reflects  an  inflation  adjustment  for 
personnel  and  nonpersonnel  costs.  This  FY  1995  appropriation 
request  demonstrates  the  Commission  on  Civil  Rights'  strong 
commitment  to  carrying  out  its  statutory  mandate. 

Sincerely, 


STUART  J.  ISHIMARU 
Acting  Staff  Director 


Enclosure 
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GENERAL  STATEMENT 


The  Commission,  as  established  in  1957,  has  a  broad-ranging  mandate  to  monitor  and 
report  on  the  status  of  civil  rights'  protections  in  the  United  States.  As  an  independent, 
bipartisan,  factfinding  agency  of  the  Federal  Government,  the  Commission  reports  to  the 
President,  the  Congress  and  the  public  on  civil  rights  protections  and  issues. 

The  charter  establishing  the  agency  mandates  that  the  Commission  investigate  allegations 
that  certain  citizens  are  being  deprived  of  their  right  to  vote  by  reason  of  their  color, 
race,  religion,  sex,  age,  disability,  or  national  origin,  or  by  reason  of  fraud. 

Second,  the  Commission  is  required  to  study  and  collect  information  on  legal 
developments,  or  developments  in  the  administration  of  justice,  that  constitute 
discrimination  or  denial  of  equal  protection  of  the  laws  because  of  race,  color,  religion, 
sex,  age,  disability,  or  national  origin.  This  second  fiinction  is  also  the  basis  for  the 
Commission's  studying  and  collecting  information  on  developments  that  generally 
constitute  discrimination  or  denial  of  the  equal  protection  of  the  laws. 

Third,  the  Commission  is  charged  with  appraising,  evaluating  and  reporting  on  the 
effectiveness  of  the  statutes  and  policies  of  the  Federal  Government  with  respect  to 
discrimination  or  denial  of  equal  protection  of  the  laws  under  the  Constitution. 

The  Commission  is  required  to  serve  as  a  national  clearinghouse  of  information  on  civil 
rights,  especially  on  discrimination  and  denial  of  equal  protection  of  the  laws,  including, 
but  not  limited  to,  the  fields  of  voting,  education,  housing,  employment,  the  use  of  public 
facilities,  and  transportation,  or  in  the  administration  of  justice.  Finally,  the  Commission 
is  mandated  to  issue  reports  to  the  President  and  the  Congress  on  civil  rights  issues  under 
its  jurisdiction. 

Eight  Commissioners,  four  appointed  by  the  President  and  four  appointed  by  the 
Congress,  determine  the  policy  direction  for  the  agency.  A  full-time  Staff  Director, 
appointed  by  the  President  with  the  concurrence  of  a  majority  of  the  Commission,  is 
responsible  for  the  day-to-day  conduct  and  administration  of  the  Commission's 
operations. 
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The  work  of  the  Commission  is  supported  and  enhanced  by  the  51  State  Advisory 
Committees  (SACs)  (including  one  in  the  District  of  Columbia)  which  serve  as  the  "eyes 
and  ears"  of  the  national  Commission  at  the  State  and  local  levels.  SAC  reports  and 
briefmg  memoranda  are  included  in  the  itemization  of  the  Commission's  research  and 
information  gathering  activities.  Additionally  the  SACs  monitor  potential  and  actual 
threats  to  civil  rights  at  the  State  and  local  levels,  and  disseminate  information  contained 
in  Commission  and  State  Advisory  Committee  reports. 

The  Commissioners  of  the  Commission  on  Civil  Rights  are  responsible  for  determining 
the  program  direction  and  agenda  for  the  Agency.  The  Commission  will  continue  to 
focus  its  resources  on  the  conduct  of  a  series  of  factfmding  hearings  in  various 
geographical  locations.  These  will  result  in  a  series  of  statutory  reports  containing 
findings  and  recommendations.  Priority  program  emphasis  will  also  be  placed  by  the 
Commission  on  studies  of  Federal  civil  rights  enforcement  and  related  monitoring 
activities. 
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LEGISLATIVE  AUTHORIZATION  OF  THE  COMMISSION  ON  CIVIL  RIGHTS 


The  United  States  Commission  on  Civil  Rights  is  an  independent,  bipartisan  agency, 
originally  established  by  the  Civil  Rights  Act  of  1957  (P.L.  85-3 15).  Public  Law  95-444 
extended  the  life  of  the  Commission  through  Fiscal  Year  1983  and  extended  the 
Commission's  jurisdiction  to  include  discrimination  because  of  age  and  handicap.  The 
Commission  was  reestablished  for  a  six-year  term  by  the  United  States  Commission  on 
Civil  Rights  Act  of  1983  (P.L.  98-183).  The  Commission  was  reauthorized  and  extended 
for  22  months  through  FY  1991  (P.L.  101-180).  The  Commission  was  most  recentiy 
reauthorized  and  extended  through  the  end  of  FY  1994  by  the  United  States  Commission 
on  Civil  Rights  Reauthorization  Act  of  1991  (P.L.  102-167). 

The  duties  of  the  Commission,  as  enumerated  in  Sections  5  (a),(c),  and  (f)  of  P.L.  98- 
183,  as  amended  by  P.L.  102-167,  are  as  follows: 

"Section  5  (a)  The  Commission  shall  — 

"(1)  investigate  allegations  in  writing  under  oath  or  affirmation  that  certain 
citizens  of  the  United  States  are  being  deprived  of  their  right  to  vote  and  have  that  vote 
counted  by  reason  of  their  color,  race,  religion,  sex,  age,  handicap,  or  national  origin; 
which  writing,  under  oath  or  affirmation,  shall  set  forth  the  facts  upon  which  such  belief 
or  beliefs  are  based; 

(2)  study  and  collect  information  concerning  legal  developments  constituting 
discrimination  or  a  denial  of  equal  protection  of  the  laws  under  the  Constitution  because 
of  race,  color,  religion,  sex,  age,  handicap,  or  national  origin  or  in  the  administration 
of  justice; 

(3)  appraise  the  laws  and  policies  of  the  Federal  Government  with  respect  to 
discrimination  or  denials  of  equal  protection  of  the  laws  under  the  Constitution  because 
of  race,  color,  religion,  sex,  age,  handicap,  or  national  origin  or  in  the  administration 
of  justice; 

(4)  serve  as  a  national  clearinghouse  for  information  in  respect  to 
discrimination  or  denials  of  equal  protection  of  the  laws  because  of  race,  color,  religion, 
sex,  age,  handicap,  or  national  origin,  including  but  not  limited  to  the  fields  of  voting, 
education,  housing,  employment,  the  use  of  public  facilities,  and  transportation,  or  in  the 
administration  of  justice;  and 

(5)  investigate  allegations,  made  in  writing  and  under  oath  or  affirmation,  that 
citizens  of  the  United  States  are  unlawfully  being  accorded  or  denied  the  right  to  vote, 
or  to  have  their  votes  properly  counted,  in  any  election  of  the  Presidential  electors. 
Members  of  the  United  States  Senate,  or  the  House  of  Representatives,  as  a  result  of  any 
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patterns  or  practice  of  Araud  or  discrimination  in  the  conduct  of  such  election. 

Section  5  (c)  The  Commission  shall  . . . 

submit  reports  to  the  Congress  and  the  President  at  such  times  as  the  Commission, 
the  Congress,  or  the  President  shall  deem  desirable. 

Section  S  (0----The  Commission  shall  ... 

submit  at  least  one  annual  report  that  monitors  Federal  civil  rights  enforcement 
e^orts  in  the  United  States  to  Congress  and  to  the  President. " 
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UNITED  STATES  COMMISSION  ON  CIVIL  RIGHTS 
SALARIES  AND  EXPENSES 


Congressional  Appropriation  for  FY  1994 $7,776,000 

Budget  and  Estimate  for  FY  1995 $10,200,000 

Program  Increase $  2,424,000 


APPROPRIATION  LANGUAGE 

FEDERAL  FUNDS 


General  and  Special  Funds: 


Salaries  and  Expenses 


For  expenses  necessary  for  the  U.S.  Commission  on  Civil  Rights,  including  hire  of 
passenger  motor  vdiicles,  [$7,776,000]  $  10,200,000.  (The  Departments  of  Commerce, 
Justice,  State,  the  Judiciary  and  Related  Agencies  Appropriations  Act.) 
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UNITED  STATES  COMMISSION  ON  CIVIL  RIGHTS 
SUMMARY  OF  CHANGES 


FY  1995 
Request 


Full-time 

Equivalent 

Employment 


SUMMARY  OF  CHANGES: 
Appropriation  FY  1994 


90 


Amount 


$7,776,000 


ADJUSTMENTS  TO  BASE  AND  BUILT  IN  CHANGES: 

Nonrecurring  Costs: 

Benefits  for  former  personnel 

Adjustments  for  inflation  for  personnel 
and  nonpersonnel  costs 

Total  Adjustment  to  Base 

FY  1995  Base 

PROGRAM  INCREASES: 

Personnel  compensation  and 
benefits 

Program  increases  for 
nonpersonnel  object 
classifications  related  to 
personnel  changes 

Total  Program  Increase 

Total  Appropriation  Requested 


30 


30 


120 


637,000 

637,000 

$8,413,000 


$1,291,000 

496,000 

1,787,000 

$10,200,000 
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SF   300 


COMMISSION   ON    CIVIL  RIGHTS 
SALARIES   AND    EXPENSES 


PROGRAM  AND   FINANCING  (in  thousands  of   dollars) 


Identification  Code  95-1900-0-1-751 

1993 
ACTUAL 

1994 
ESTIMATE 

1995 
ESTIMATE 

Program  by  activities: 
00.01  Direct  Droorani 

7,743 

•  9  • 

7,776 

•  •  • 

10,200 

•  «  • 

01.01  Reimbursable  Droaran 

10  00      Total  obi  iaat  ions. 

7,743 
33 

7,776 

•  •  • 

10,200 

•  •  • 

Financing: 
25.00  Unobligated  balance 

lansina 

39  00  Rudaet  authoritv 

7,776 

7,776 

10,200 

Budget  authority: 
40.00  AnoroDriation . ...................... 

7,776 

7,776 

10,200 

Relation  of  obligations  to 
outlays: 
71.00  Obliaations  incurred  net 

7,743 
1,311 
-1034 

•  •  • 

7,776 
1,034 
-1034 

•  •  • 

10,200 
1,034 
-1357 

•  •  • 

72.40  Obligated  balance, 

start  of  vear 

74.40  Obligated  balance, 

end  of  vear 

77.00  Adjustments  in  expired  accounts 

89.00  Outlays 

8,020 

7,776 

9,877 
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COMMISSION  ON  CIVIL  RIGHTS 
SALARIES  AND  EXPENSES 


Object  Classification  (in  thousands  of  dollars) 


Identification  Code  95-1900-0-1-751 


11.1 
11.3 
11.5 
11.9 
12.1 
13.0 
21.0 
22.0 
23.1 
23.2 
23.3 

24.0 
25.0 
26.0 
31.0 


Personnel  Compensation 

Full-time  permanent 

Other  than  full-time  permanent 

Other  personnel  compensation 

Total  personnel  compensation 

Personnel  benefits:   Civilian 

Benefits  for  former  personnel 

Travel  &  transportation  of  persons. 

Transportation  of  things 

Rental  payments  to  GSA 

Rental  payments  to  others 


Communications,  utilities,  and 
miscellaneous  charges 


Printing  and  reproduction. 

Other  services 

Supplies  and  materials.... 
Equipment 


99.0    Subtotal,  direct  obligations. 
99.9   Total  obligations 


1993 
ACTUAL 

1994 
ESTIMATE 

1995 
ESTIMATE 

3,700 

4 

,134 

5,708 

546 

412 

376 

122 

50 

52 

4,368 

4 

,596 

6,136 

760 

811 

1,114 

29 

8 

•  •  • 

360 

302 

528 

21 

23 

25 

979 

1 

,040 

1,070 

52 

81 

79 

172 

235 

270 

113 

120 

220 

629 

420 

467 

163 

110 

156 

97 

30 

135 

7,743 

7 

,776 

10,200 

7,743 

7 

,776 

10,200 
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COMMISSION  ON  CIVIL  RIGHTS 
SALARIES  AND  EXPENSES 

Personnel  Summary 


Identification  Code  95-1900-0-1-751 


Total  number  of  full-time 

permanent  positions 

Total  compensable  workyears: 

Full-time  equivalent 

employment 

Full-time  equivalent  of 

overtime  and  holiday  hours 

Average  ES  salary 

Average  GS  grade 

Average  GS  salary 


1993 
ACTUAL 


84 

88.00 

94,559 

10.92 

43,033 


1994 
ESTIMATE 


86 

90.00 

106,219 

11.02 

45,792 


1995 
ESTIMATE 


117 

120.00 

110,212 

10.63 

35,059 
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UNITED  STATES  COMMISSION  ON  CIVIL  RIGHTS 
SALARIES  AND  EXPENSES 

DETAIL  OF  PERMANENT  POSITIONS 


ES-6 

ES-5 

ES-4 

ES-1 

Subtotal , 

GS-15 

GS-14 

GS-13 

GS-12 

GS-11 

GS-10 

GS-9 

GS-8 

GS-7 

GS-6 

GS-5 

GS-4 

Subtotal 

Ungraded 

Total  permanent  positions... 

Unfilled  positions,  end  of  year 

Total  permanent  employment 
end  of  year 


1993 

1994 

1995 

ACTUAL 

ESTIMATE 

ESTIMATE 

1 

1 

1 

1 

1 

1 

2 

2 

2 

1 

1 

2 

5 

5 

6 

13 

13 

13 

7 

7 

7 

13 

15 

15 

11 

12 

20 

9 

8 

16 

•  •  • 

•  •  • 

6 

6 

11 

2 

2 

4 

6 

7 

10 

3 

1 

3 

7 

8 

9 

2 

2 

3 

79 

81 

111 

•  •  • 

•  •  • 

84 

86 

117 

-4 

-1 

•  •  • 

80 

85 

117 
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INTRODUCTION 

ACCOMPLISHMENTS  FOR  FISCAL  YEAR  1993 

In  Fiscal  Year  1993  the  Commission  began  its  second  full  year  on  issues  related  to  rising  Racial 
and  Ethnic  Tensions  in  American  Communities:   Poverty,  Inequality,  and  Discrimination. 

This  3  to  5-year  agenda,  established  by  the  Commissioners  in  February  1991,  continued  to  focus 
the  Commission  on  this  important  situation.  The  projected  hearings,  briefings,  and  statutory 
reports  aim  to  bring  national  attention  to  the  crisis  in  racial  and  ethnic  tensions  in  American 
society,  with  potential  serious  adverse  impact  on  the  Nation's  economic  and  social  future. 
Enforcement  studies  and  monitoring  activities  continued  to  be  a  high  priority  for  the 
Commission.  State  Advisory  Committees'  activities  in  Fiscal  Year  1993  continued  with  some 
carrying  out  projects  in  conjunction  with  the  national  program  area.  Each  SAC  functioned  at 
the  same  reduced  level  of  one  to  two  meetings  per  year,  as  in  Fiscal  Year  1992,  due  to  the 
limited  Fiscal  Year  1993  funding  level.  Finally,  because  the  appropriation  for  Fiscal  Year  1993 
did  not  cover  cost  of  living  adjustments  and  inflation  for  current  levels,  as  well  as  costs 
associated  with  the  relocation  of  Washington,  D.C.,  the  absorption  of  these  costs  necessitated 
the  curtailment,  postponement  and  in  some  instances  the  cancellation  of  previously  approved 
projects. 

PLANS  FOR  FISCAL  YEAR  1994 

In  Fiscal  Year  1994  the  Commission  will  continue  the  series  of  factfinding  hearings  on  the  rising 
crisis  in  Racial  and  Ethnic  Tensions  in  American  Conununities:  Poverty,  Inequality,  and 
Discrimination.  The  goal  of  these  hearings  is  to  identify  and  break  down  the  discriminatory 
barriers  that  inhibit  access  to  economic  opportunity,  education,  housing,  social  services, 
administration  of  justice,  health  services,  and  transportation.  As  a  foUowup  to  the  hearings 
already  conducted  in  Washington,  D.C.,  and  Chicago  in  Fiscal  Year  1992  and  the  one  held  in 
Fiscal  Year  1993  in  Los  Angeles,  the  Commission  will  conduct  hearings  in  New  York  City  and 
Miami  in  Fiscal  Year  1994. 

The  Nation's  civil  rights  and  equal  opportunity  laws  have  been  designed  to  guarantee  equitable 
access  to  each  member  of  society  so  that  all  can  participate  fully  in  the  economic,  legal,  and 
social  benefits  of  the  United  States.  The  program  initiative  that  the  Commission  is  undertaking 
parallels  the  administration's  bold  initiative  to  "invest  in  the  future"  because  the  enforcement 
of  the  Nation's  civil  rights  laws  must  be  an  integral  part  of  its  economic  and  social  programs. 
In  Fiscal  Year  1994,  the  Commission  will  focus  its  monitoring  and  evaluation  efforts  on  two 
areas  of  Federal  civil  rights  enforcement  programs.  One  will  be  an  analysis  of  the  resources 
allocated  in  the  administration's  Fiscal  Year  1995  budget  for  Federal  civil  rights  enforcement; 
the  other  study  will  examine  the  enforcement  of  Title  VI  of  the  Civil  Rights  Act  of  1964  for 
federally  assisted  programs  and  projects. 
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Regional  programs  and  State  Advisory  Committee  activities  will  continue  at  the  same  level  in 
Fiscal  Year  1994.  Thus,  each  Advisory  Committee  will  conduct  one  to  two  meetings,  for 
factfinding  and  other  purposes.  Reports  of  projects  will  be  issued  on  a  broad  range  of  civil 
rights  issues  of  concern  at  the  State  and  local  level. 

PLANS  FOR  FISCAL  YEAR  1995 

In  Fiscal  Year  1995  the  Commission  will  complete  the  series  of  factfinding  hearings  on  the 
national  crisis  in  Racial  and  Ethnic  Tensions  in  American  Communities:  Poverty,  Inequality, 
and  Discrimination.  During  this  fiscal  year,  the  Commission  will  hold  a  factfinding  hearing 
in  the  Lower  Mississippi  Delta  and  issue  reports  on  the  New  York  and  Miami  hearings  that  were 
held  in  Fiscal  Year  1994.  The  proposed  staffing  increase,  contained  in  our  Fiscal  Year  1995 
budget  request,  will  also  permit  the  agency  to  monitor  and  report  to  the  President  and  the 
Congress  on  emerging  legislative,  regulatory,  and  judicial  developments. 

The  Commission  will  continue  to  pursue  an  active  monitoring  and  evaluation  program  of  Federal 
civil  rights  enforcement  efforts.  During  Fiscal  Year  1995,  with  increased  staff,  the  Commission 
will  conduct  two  enforcement  studies.  One  will  evaluate  the  Federal  Government's  effort  to 
eliminate  employment  discrimination  through  an  examination  of  the  policies  and  enforcement 
procedures  of  the  Equal  Employment  Opportunity  Commission  and  the  Department  of  Justice. 
The  second  study  will  evaluate  the  efforts  of  the  Department  of  Education  and  its  Office  for 
Civil  Rights  to  enforce  a  variety  of  laws  mandating  equal  educational  opportunity.  There  will 
be  particular  attention  given  to  education  offered  to  language  minority  children;  to  programs 
provided  to  children  with  disabilities;  to  girls;  and  to  tracking  of  minority  children. 

Regional  programs  and  State  Advisory  Committee  activities  will  increase  with  the  proposed 
small  addition  of  staff.  The  goal  will  be  for  each  Advisory  Committee  to  conduct  a  minimum 
of  two  meetings  annually,  many  of  which  will  be  factfinding.  Project  reports  will  be  issued  on 
a  broad  range  of  State  and  local  civil  rights  issues. 
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INVESTIGATIONS,  HEARINGS,  LEGAL  ANALYSIS, 
AND  LEGAL  SERVICES 


The  goal  of  the  Commission's  investigations,  hearings,  and  other  related  efforts  is  to  provide 
information  and  recommendations  to  the  President,  the  Congress,  and  the  public  regarding 
denials  of  civil  rights  and  equal  protection  of  the  law  because  of  race,  color,  religion,  nation^ 
origin,  age,  disability,  or  sex,  or  in  the  administration  of  justice.  This  is  done  primarily  by  the 
Office  of  General  Counsel  through  reports  and  statements  based  on  legal  studies  and  factfinding 
investigations,  which  include  hearings.  Legal  services  include  providing  advice  to  the 
Commissioners  and  Commission  staff  on  legal  issues  and  other  matters  pertaining  to  the  ongoing 
operations  of  the  Commission  and  ensuring  that  these  operations  remain  within  the  scope  of  the 
Commission's  statutory  jurisdiction  and  applicable  Fwleral  law.  All  Commission  and  State 
Advisory  Committee  reports  are  reviewed  for  legal  sufficiency  prior  to  publication. 

ACCOMPLISHMENTS  IN  FISCAL  YEAR  1993 

Racial  and  Ethnic  Tensions  in  American  Communities;  Poverty.  InequaUtv.  and 
Discrimination— Volume  One.  The  Mount  Pleasant  Report 

In  January  1993  the  Commission  released  the  report  on  Racial  and  Ethnic  Tensions  in 
American  Communities:  Poverty,  Discrimination,  and  Inequality— Volume  One,  The  Mount 
Pleasant  Report.  The  report  is  based  on  a  hearing  held  in  January  1992  on  the  underlying 
causes  of  the  rioting  that  took  place  in  May  1991  in  Mt.  Pleasant,  the  largest  Latino  community 
in  Washington,  D.C.  The  report  focused  on  immigration  issues,  police-community  relations, 
employment  opportunities,  education,  and  the  delivery  of  services  by  the  District  of  Columbia 
government.  The  Commission's  then-Chairperson  presented  testimony  to  the  City  Council  of 
the  District  of  Columbia  on  the  Commission's  Mt.  Pleasant  report. 

Racial  and  Ethnic  Tensions  in  American  Communities:  Poverty.  Inequality,  and 
Discrimination— The  Los  Angt»l^  Hf^ring 

The  Commission  held  a  3-day  factfinding  hearing  on  the  resurgence  of  racial  and  ethnic  tensions 
in  Los  Angeles.  This  hearing,  which  received  extensive  media  coverage,  took  place  in  June. 
It  focused  on  both  police-community  relations  issues  and  economic  development  issues  in  the 
city  of  Los  Angeles  and  their  impact  on  the  increase  of  racial  and  ethnic  tensions. 
Approximately  150  witnesses  testified  during  the  hearing. 
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Media  Project 

Because  of  budgetary  constraints  in  Fiscal  Year  1993,  the  Commission  could  not  continue  its 
study  of  the  portrayal  of  minorities  and  women  by  entertainment  television,  and  of  employment 
patterns  of  minorities  and  women  in  the  entertainment  television  industry,  as  originally 
envisioned. 

An  abbreviated  examination  of  this  issue  was  integrated  into  the  Commission's  3-day  hearing 
in  Los  Angeles  concerning  Racial  and  Ethnic  Tensions  in  American  Communities.  A  series 
of  panels  on  the  third  day  of  the  hearing  focused  on  how  African  Americans,  Hispanics,  Asian 
Americans,  and  Native  Americans  are  being  covered  by  local  television  news  organizations  and 
portrayed  on  national  entertainment  television  programming.  Testimony  was  also  gathered 
concerning  local  news  coverage  during  the  1992  Lx>s  Angeles  riots,  employment  and  promotion 
practices  at  local  television  stations  and  Hollywood  studios,  and  involvement  of  people  of  color 
in  the  development  and  production  of  primetime  television  entertainment  series. 

Additional  Activities 

Briefing  on  Voier  Representation  in  the  District  of  Columbia 

During  March  1993,  the  Commission  held  a  briefing  on  the  issue  of  voter  representation  and 
statehood  for  the  District  of  Columbia.  A  wide  range  of  positions  on  this  issue  were  presented 
by  local  and  Federal  officials  and  private  citizens. 

Administration  of  Justice-Deaths  in  Mississippi 

As  a  result  of  complaints  received  by  the  Commission  about  suicides  in  prisons  in  Mississippi, 
the  Commission  wrote  to  the  Attorney  General,  requesting  that  the  Department  of  Justice  reopen 
investigations  of  these  events.   The  Department  has  since  reopened  these  investigations. 

PLANS  FOR  FISCAL  YEAR  1994 

Racial  and  Ethnic  Tensions  in  American  Communities;  Poverty.  Inequality,  and 
Discrimination— Volume  Two.  The  Chicago  Report 

The  Commission  will  issue  a  report  containing  findings  and  recommendations  based  on  the  3-day 
hearing  held  by  the  Commission  in  Chicago  in  June  1992.  The  report  will  analyze  police 
policies,  civilian  review,  and  the  processing  of  police  misconduct  complaints.  The  economic 
section  of  the  Chicago  report  will  focus  on  policy  issues  related  to  minority  access  to  credit  and 
business  development. 
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National  Perspectives  on  Racial  and  Ethnic  Tensions— Clearinghouse  Report 

The  Commission  will  issue  a  report  on  the  national  perspectives  hearing  held  in  May  of  1992 
in  Washington,  D.C.  It  will  be  a  clearinghouse  report  designed  to  familiarize  the  general  public 
with  the  nature  of  the  wide  range  of  issues  related  to  the  causes  of  and  solutions  to  racial  and 
ethnic  tensions  discussed  at  this  hearing.  Over  35  experts  testified  on  such  topics  as  hate 
incidents,  changing  demographics,  multiculturalism,  socioeconomic  factors,  financial  and 
banking  industry  practices,  the  Community  Reinvestment  Act,  and  civil  rights. 

Racial  and  Ethnic  Tensions  in  American  Communities;  Poverty.  Inequality,  and 
Discrimination— Volume  Three.  The  Los  Angeles  Report 

During  Fiscal  Year  1994,  the  Commission  will  publish  a  report  on  the  Los  Angeles  hearing. 
This  report  will  examine  police-community  relations  and  the  progress  of  reforms  made  in  the 
aftermath  of  the  1992  riots.  The  report  will  also  examine  economic  development  issues,  as  well 
as  media  issues. 

Media  Project 

The  June  1993  Commission  hearing  in  Los  Angeles  included  several  panels  addressing  issues 
related  to  the  portrayjil  of  people  of  color  on  prime-time  entertainment  television  series,  and  the 
employment  of  people  of  color  in  the  television  industry.  The  findings  and  recommendations 
will  be  included  in  the  report  on  the  Los  Angeles  hearing. 

Racial  and  Ethnic  Tensions  in  American  Communities;  Poverty.  Inequality,  and 
Discrimination— Hearings  in  New  York  and  Miami 

During  Fiscal  Year  1994  the  Commission  will  hold  a  hearing  in  New  York  City  on  the 
resurgence  of  racial  tensions  in  that  city.  Topics  that  will  be  covered  during  this  3-day  hearing 
include  administration  of  justice,  economic  development,  and  immigration.  The  Commission 
plans  to  also  hold  a  hearing  on  racial  tensions  in  Miami. 

Commission  Briefings 

Because  other  important  civil  rights  issues  and  topics  do  not  fit  easily  into  the  agency's  current 
investigative  and  monitoring  priorities,  they  may  ordinarily  receive  only  passing  attention  by  the 
Commissioners  as  a  collective  body  during  any  program  year.  To  address  this  concern,  a  series 
of  briefings  by  outside  experts  was  scheduled  for  the  Commissioners  in  conjunction  with  regular 
Commission  meetings. 
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Briefings  completed  or  scheduled  for  Fiscal  Year  1994  include: 

•  Racial  and  Ethnic  Breakdowns  in  Census  Income  Data 

•  Economic  Empowerment  of  Inner-City  Residents 

•  Religious  Civil  Rights  Issues 

•  The  Civil  Rights  Dimension  of  Health  Care  Reform 

•  Enforcement  of  the  Americans  with  Disabilities  Act 

•  Immigration  and  Civil  Rights 

PLANS  FOR  FISCAL  YEAR  1995 

Racial  and  Ethnic  Tensions  in  American  Communities;  Povertv.  Inequality  and 
Discrimination— Volume  Four.  The  New  York  Report 

The  Commission  will  issue  a  report  based  on  a  hearing  that  will  be  held  in  New  York  during 
Fiscal  Year  1994.  The  3-day  hearing  will  study  three  critical  civil  rights  issues:  administration 
of  justice,  economic  development,  and  immigration. 

Racial  and  Ethnic  Tensions  in  American  Communities;  Povertv.  Inequality  and 
Discrimination— Volume  Five.  The  Miami  Report 

This  report  will  include  findings  and  recommendations  based  on  a  hearing  that  will  be  held  in 
Miami  during  Fiscal  Year  1994. 

Summary  Report  on  Racial  and  Ethnic  Tensions  in  American  Urban  Communities 

The  Commission  will  prepare  a  summary  report  recapitulating  the  findings  and  recommendations 
contained  in  the  geographic-specific  reports  on  the  racial  and  ethnic  tensions  between  the 
majority  and  minority  populations,  as  well  as  between  various  minority  populations,  in  large 
urban  centers.  This  summary  report  will  examine  common  causes,  as  well  as  distinguish 
differences,  in  the  way  such  tensions  were  experienced  and  dealt  with  in  the  different 
communities  examined. 

Racial  and  Ethnic  Tensions  in  American  Rural  Communities;  Poverty.  Inequality  and 
Discrimination— Hearing  in  The  Mississippi  Delta 

The  Commission  will  examine  racial  and  ethnic  tensions  in  a  different  setting,  moving  from 
urban  to  rural.  A  hearing  will  be  held  in  the  Lower  Mississippi  Delta.  This  hearing  will 
address  issues  such  as  the  impact  of  State  financing  on  public  education,  and  the  remaining 
vestiges  of  segregation  in  higher  education.  Other  issues  to  be  addressed  at  this  hearing  include 
health  care,  housing,  and  voting  rights. 
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Legislative.  Regulatory,  and  Judicial  Developments 

In  addition,  the  Commission  will  monitor,  more  extensively,  legislative,  regulatory,  and  judicial 
developments  in  the  area  of  civil  rights.  Systematic  monitoring  will  allow  the  Commission  to 
make  indepth  analyses  in  selected  areas. 

Conunission  Briefings 

The  series  of  briefings  begun  in  Fiscal  Year  1994  will  be  continued  during  Fiscal  Year  1995. 
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FEDERAL  PROGRAM  EVALUATION  AND  OTHER  MONFTOREVG  ACTIVITIES 


The  goal  of  the  Commission's  enforcement  studies  ^nd  related  efforts  is  to  provide  information 
and  make  recommendations  to  the  President  and  thv*.  Congress  on  the  efforts  of  the  Federal 
Government  to  ensure  against  the  denials  of  civil  rignts  because  of  race,  color,  religion,  sex, 
age,  disability,  or  national  origin,  or  in  the  administration  of  justice.  To  accomplish  this,  the 
Commission  monitors  and  analyzes  the  civil  rights  activities  of  Federal  agencies. 

The  Office  of  Civil  Rights  Evaluation  (OCRE)  is  ultimately  responsible  for  monitoring  and 
evaluating  the  14  Executive  Departments  and  27  other  Federal  agencies  as  their  operations  relate 
to  civil  rights.  These  activities  are  intended  to  enable  the  Commission  to  participate  proactively 
in  formulating  Federal  civil  rights  policies,  to  promote  effective  coordination  of  interagency  and 
intergovernmental  enforcement  activities,  and  to  ensure  that  civil  rights  laws  are  aggressively 
and  efficiently  enforced.  In  addition  to  these  responsibilities,  OCRE  receives  and  refers 
thousands  of  complaints  of  civil  rights  violations  to  appropriate  enforcement  agencies  each  year. 

ACCOMPLISHMENTS  FOR  FISCAL  YEAR  1993 

Enforcement  Activities  Relating  to  Federally  Assisted  Transportation  Projects 

In  June  1991,  the  Commission  held  a  forum  in  Colorado  to  gather  information  about  allegations 
of  discrimination  against  minorities  and  women  in  awarding  construction  contracts  and  in 
employment  arising  from  the  construction  of  the  multibillion  dollar  Denver  International  Airport. 
Based  on  the  results  of  this  forum,  the  Commission  initiated  monitoring  of  Federal  civil  rights 
enforcement  efforts  at  the  new  Denver  International  Airport  and,  generally.  Federal  enforcement 
relating  to  public  works  construction  projects. 

A  report  on  this  monitoring  effort,  Enforcement  of  Equal  Employment  and  Economic 
Opportunity  Laws  and  Programs  Relating  to  Federally  Assisted  Transportation  Projects,  was 
released  by  the  Commission  in  January  1993.  It  provides  preliminary  fmdings  on  the 
performance  of  the  Departments  of  Transportation  (Office  of  the  Secretary  and  Federal  Aviation 
Administration)  and  Labor  (Office  of  Federal  Contracts  Compliance  Programs)  in  enforcing  Title 
VI  of  the  Civil  Rights  Act  of  1964,  Executive  Order  1 1246,  and  Transportation's  Disadvantaged 
Business  Enterprise  program.  Transportation  Secretary  Peiia  has  initiated  a  review  of  whether 
the  Department  of  Transportation's  Title  VI  enforcement  efforts  need  to  be  enhanced. 
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A  Comparative  Analysis  of  Title  29  C.F.R.  Part  1614  and  the  Federal  Employee  Fairness 
Act 


The  Commission  analyzed  the  Equal  Employment  Opportunity  Commission's  new  regulations, 
29  C.F.R.  Part  1614,  and  House  and  Senate  bills  proposing  the  Federal  Employee  Fairness  Act 
(S.  404/H.R.  1111).  Both  are  designed  to  strengthen  the  government's  system  for  processing 
Federal  employee  discrimination  complaints  under  Title  VII,  but  take  very  different  approaches. 
The  Commission's  analysis  evaluated  the  relative  merits  of  these  two  approaches  in  terms  of 
dealing  with  problems  of  fairness,  conflict  of  interest  and  timeliness  in  the  Federal  EEO 
complaint  process.  A  staff  report  entitled,  Equal  Employment  Rights  for  Federal  Employees, 
was  released  in  August  1993.  The  Commission  testified  before  the  House  Education  and  Labor 
Subcommittee  on  Select  Education  and  Civil  Rights  in  support  of  H.R.  2721,  which  replaced 
H.R.  1111  and  incorporated  several  of  the  Commission's  recommendations. 

The  Validitv  of  Testing  in  Education  and  Employment 

This  report  was  delayed  for  presentation  to  the  Commissioners  until  early  Fiscal  Year  1993  due 
to  budget  and  staff  constraints.  The  report.  The  Validity  of  Testing  in  Education  and 
Employment,  which  was  based  on  a  consultation  held  in  June  1989  on  the  use  of  testing  in 
education  and  employment,  summarizes  the  research  and  views  of  experts  on  appropriate 
methods  of  test  development  to  avoid  racial,  ethnic,  and  gender  bias.  The  report  was  released 
in  Fiscal  Year  1993. 

Fair  Housing  Amendments  Act  of  1988;   The  Enforcement  Report 

Substantial  work  was  completed  in  Fiscal  Year  1993  on  a  report  evaluating  enforcement  of  the 
Fair  Housing  Amendments  Act  of  1988  by  the  Department  of  Housing  and  Urban  Development 
(HUD)  and  the  Department  of  Justice.  Topics  addressed  in  the  report  include  the 
implementation  by  HUD  of  the  new  system  of  adjudicating  complaints  before  administrative  law 
judges;  the  prosecution  of  complaints  by  the  Justice  Department  in  which  a  party  elected  a 
Federal  jury  trial;  substantive  policies  interpreting  the  law  pursued  by  each  department  in 
guidance  and  procedures,  regulations,  and  legal  opinions;  the  administration  by  HUD  of 
programs  assisting  State,  local,  and  nonprofit  groups  engaged  in  fair  housing  enforcement, 
outreach,  and  education;  and  resources  provided  for  fair  housing  enforcement.  The  report  will 
be  issued  in  Fiscal  Year  1994. 

Monitoring  of  Federal  Civil  Rights  Enforcement 

OCRE  maintains  a  program  to  monitor  the  policies,  operations,  and  impact  of  Federal  civil 
rights  enforcement  agencies.  This  program  contributes  to  planning  Commission  programs  and 
policies,  facilitates  communication  and  coordination  with  Federal  agencies,  and  enhances  the 
Commission's  ability  to  identify  and  respond  to  emerging  civil  rights  issues.  During  Fiscal  Year 
1993,   the  Commission   monitored   selected   enforcement  issues   in   the  general  areas  of 
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employment,  education,  economic  opportunities  in  federally  assisted  programs,  and  hate  crime 
reporting. 

Title  VI.  Monitoring  of  the  enforcement  of  Title  VI  of  the  Civil  Rights  Act  of  1964  (federally 
assisted  programs)  revealed  widespread  deficiencies  in  policies  and  practices.  These  results  have 
prompted  the  Commission  to  undertake  a  major  evaluation  of  Title  VI  enforcement  in  Fiscal 
Year  1994. 

Environmental  Justice.  Growing  evidence  shows  that  minority  populations  suffer 
disproportionately  higher  health  risks  resulting  from  environmental  hazards  in  the  air,  in  the 
water  and  in  the  workplace.  Concern  that  the  Federal  Government  has  done  little  to  prevent 
these  conditions  and  has  even  participated  in  discriminating  against  minorities  in  administering 
environmental  laws  prompted  the  Commission  to  begin  monitoring  enforcement  of  Federal 
environmental  and  applicable  civil  rights  laws.  The  Commission  found  that  the  Environmental 
Protection  Agency  had  not  implemented  policies  to  prevent  an  inequitable  distribution  of 
environmental  health  risks.  Further,  EPA  had  not  used  Title  VI  to  ensure  that  its  Federal 
assistance  programs  affect  the  environment  and  health  of  minority  populations  in 
nondiscriminatory  ways. 

Media  and  Hate  Crimes.  The  Commission  was  asked  to  participate  in  the  development  of  a 
report  required  in  the  current  authorizing  legislation  of  the  Department  of  Commerce's  National 
Telecommunications  and  Information  Administration  (NTIA).  Earlier  meetings  between 
Commission  staff  and  NTIA  staff  resulted  in  a  mutual  agreement  that  the  NTIA  would  draft  the 
report  and  submit  it  to  the  Commission  for  comment.  The  draft  report  concerns  the  overall 
topic  of  the  dissemination  of  hatred  and  bigotry  via  computer,  electronic  mail,  fax,  and  other 
telecommunications  technologies,  as  well  as  the  depiction  of  violence  in  various  broadcast  media, 
and  the  effect  of  such  communications  on  hate  crimes  in  the  U.S.  The  Commission  reviewed 
the  draft  report  and  provided  comments. 

Briefing  on  Minority  and  Female  Participation  in  the  Professional  Sports  Industry 

The  Commissioners  were  briefed  on  the  employment  of  minorities  and  women  in  nonplaying 
positions  by  professional  basketball,  baseball,  and  football  organizations.  The  Commission  was 
asked  to  evaluate  the  affirmative  action  plans  of  major  league  baseball,  to  hold  public  hearings 
on  racism  and  sexism  in  cities  with  professional  teams,  and  to  research  and  investigate  equal 
employment  opportunity  in  the  major  professional  sports  industry,  starting  with  the  83 
professional  teams. 

Commission  staff  followed  up  the  briefing  through  contacts  with  the  Departments  of  Education 
and  Labor  and  the  Equal  Employment  Opportunity  Commission.  Information  has  been  requested 
from  each  agency. 
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Complaints  Referral 

The  Commission  received  over  4,000  written  and  telephone  complaints  from  individuals  alleging 
civil  rights  violations  nationwide  and  referred  them  to  the  appropriate  individual  agencies  for 
action.  A  new  automated  data  processing  system  was  implemented  in  the  last  quarter  of  Fiscal 
Year  1993.  This  system  greatly  expanded  data  retrieval,  storage  and  reporting  capabilities.  It 
will  also  permit  more  efficient  and  intensive  tracking  of  complaints  referred  by  the  Commission 
to  Federal  agencies. 

PLANS  FOR  nSCAL  YEAR  1994 

Fair  Housing  Amendments  Act  of  1988;   The  Enforcement  Report 

The  report,  which  evaluates  the  enforcement  of  the  Fair  Housing  Amendments  Act  of  1988  by 
the  Departments  of  Housing  and  Urban  Development  and  Justice,  will  be  issued  in  Fiscal  Year 
1994.    (See  narrative  description  in  Accomplishments  for  Fiscal  Year  1993). 

Title  VI  of  the  Civil  Rights  Act  of  1964 

This  study  will  examine  the  civil  rights  enforcement  efforts  and  activities  of  several  Federal 
agencies  with  responsibilities  for  ensuring  nondiscrimination  in  their  federally  assisted  programs 
under  Title  VI  of  the  Civil  Rights  Act  of  1964.  Title  VI  prohibits  recipients  of  Federal 
assistance  from  discriminating  on  the  basis  of  race,  color,  or  national  origin  in  any  program  or 
activity. 

The  study's  chief  objective  is  to  assess  the  adequacy  of  the  Federal  agencies'  Title  VI 
enforcement  activities,  including  their  performance  in  conducting  onsite  compliance  reviews  and 
individual  complaint  investigations,  and  their  policies  regarding  compliance  standards.  The 
study  will  focus  on  the  Department  of  Justice,  which  is  responsible  for  overseeing  enforcement 
of  Title  VI,  and  selected  other  agencies. 

Among  other  sources  of  information,  the  Commission  will  analyze  complaint  and  compliance 
review  data  and  the  agencies'  workloads  (e.g.,  onsite  compliance  reviews  and  complaint 
investigations  conducted  annually),  the  allocation  of  resources  to  compliance  reviews  and 
individual  complaint  investigations,  and  the  agencies'  own  goals,  plans,  and  regulations. 

In  Fiscal  Year  1994,  the  Commission  will  produce  a  statutory  report  with  recommendations  for 
enhancing  the  enforcement  of  Title  VI. 

The  Federal  Civil  Rights  Enforcement  Budget;  Fiscal  Year  1995 

The  Commission  will  analyze  the  Administration's  requested  Federal  civil  rights  enforcement 
budget  for  Fiscal  Year  1995,  focusing  on  the  budgets  of  the  Equal  Employment  Opportunity 
Commission,  the  Civil  Rights  Division  of  the  Department  of  Justice,  the  Office  of  Federal 
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Contract  Compliance  Programs  of  the  Department  of  Labor,  and  the  Offices  for  Civil  Rights  of 
the  Departments  of  Health  and  Human  Services  and  Education.  The  report  will  assess  whether 
the  resources  provided  for  civil  rights  enforcement  is  adequate,  specifically  considering  the 
responsibilities  added  by  the  Americans  with  Disabilities  Act,  the  Civil  Rights  Act  of  1991,  and 
other  recent  civil  rights  legislation. 

Data  used  to  develop  the  report  will  be  obtained  directly  from  the  Fiscal  Year 
1995  budget  documents,  agency  program  plans,  appropriation  requests,  performance  indicators, 
program  evaluations,  congressional  testimony,  and  interviews  with  agency  officials,  including 
Office  of  Management  and  Budget  and  congressional  staff. 

PLANS  FOR  FISCAL  YEAR  1995 

Evaluation  of  Fair  Employment  Law  Enforcement 

This  project  will  evaluate  the  Federal  effort  to  eliminate  employment  discrimination  through  an 
examination  of  the  policies  and  enforcement  mechanisms  of  the  Equal  Employment  Opportunity 
Commission  (EEOC)  and  the  Department  of  Justice  (DOJ). 

The  study  will  examine  the  operation  of  Title  VII  of  the  1964  Civil  Rights  Act,  the  Americans 
with  Disabilities  Act  (ADA),  the  Age  Discrimination  in  Employment  Act  (ADEA),  the  Equal 
Pay  Act,  and  will  include  all  protected  classes  in  the  Commission's  jurisdiction.  One  goal  is  to 
determine  whether  each  of  the  enforcement  agencies  has  sufficient  staff,  resources,  and  training 
to  carry  out  its  responsibilities;  whether  its  procedures  and  organization  are  effective;  whether 
its  policies  and  regulations  comport  with  congressional  intent  and  existing  case  law;  and  whether 
its  policies,  regulations,  or  the  law  require  revision  or  elaboration  in  order  to  decrease  the 
incidence  and  impact  of  job  discrimination.  The  second  goal  is  to  determine  whether 
enforcement  measures  (i.e.,  compliance  review,  investigation,  and  litigation)  taken  by  the 
agencies  adequately  address  systemic  and  individual  complaints  of  discrimination.  The  third  goal 
is  to  determine  whether  the  education  and  enforcement  measures  taken  by  the  agencies  ensure 
compliance  with  the  laws,  specifically  whether  standards  and  practices  for  monitoring  consent 
decrees,  settlements,  and  conciliation  agreements  are  adequate.  The  fourth  goal  is  to  determine 
whether  charge  processing  by  State  and  local  fair  employment  agencies  is  of  high  quality  and 
conforms  to  EEOC  standards.    A  report  will  be  issued  in  Fiscal  Year  1995. 

Evaluation  of  Equal  Educational  Opportunity  Law  Enforcement 

This  project  will  evaluate  the  efforts  of  the  Department  of  Education  and  its  Office  for  Civil 
Rights  to  enforce  a  variety  of  laws  mandating  equal  educational  opportunity,  with  particular 
attention  to  the  education  offered  language-minority  children,  to  programs  provided  to  children 
with  disabilities,  to  equal  educational  opportunity  for  girls,  and  to  ability  tracking  of  minority 
children. 
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In  assessing  the  Federal  Government's  commitment  to  guaranteeing  equal  educational 
opportunity,  the  project  would  examine  the  policies  and  enforcement  efforts  of  the  Department 
of  Education  (DOEd)  pertaining  to  five  major  statutes:  Title  VI  of  the  1964  Civil  Rights  Act, 
Title  IX  of  the  Education  Amendments  Act  of  1972,  Section  504  of  the  Rehabilitation  Act  of 
1973,  the  Individuals  with  Disabilities  Education  Act,  and  the  Equal  Educational  Opportunity 
Act  of  1974.  One  goal  is  to  determine  whether  the  DOEd  has  sufficient  staff  and  resources  to 
carry  out  its  enforcement  responsibilities;  whether  its  procedures  and  organization  are  effective; 
whether  its  policies  and  regulations  comport  with  existing  law;  and  whether  its  policies, 
regulations,  or  the  law  require  revision  or  elaboration.  The  second  goal  is  to  determine  whether 
the  education  and  enforcement  measures  taken  by  DOEd  adequately  ensure  compliance  with  the 
laws,  specifically  whether  DOEd's  mandated  technical  assistance  and  monitoring  standards  are 
adequate.  The  third  goal  is  to  evaluate  DOEd's  criteria  for  selecting  jurisdictions  for  onsite 
compliance  reviews  and  its  performance  in  conducting  onsite  compliance  reviews  and  individual 
complaint  investigations.   The  fourth  goal  is  to  evaluate  DOEd's  compliance  standards. 

The  study  will  focus  on  five  areas  that  influence  the  quality  and  distribution  of  educational 
opportunities:  (1)  the  structure  of  educational  programs  designed  to  serve  a  diverse  student 
population  (including  mainstreaming  and  remediation  programs);  (2)  diagnostic  and  screening 
procedures  for  allocating  students  across  alternative  educational  programs;  (3)  the  allocation  of 
teachers,  facilities,  and  other  resources  among  educational  programs;  (4)  institutional  efforts  to 
create  a  nurturing  learning  environment  for  disadvantaged  students;  and  (5)  institutional 
programs  to  facilitate  or  encourage  the  involvement  of  parents  in  their  children's  education. 

Under  the  proposed  budget,  this  project  will  begin  in  June  1995  and  produce  multiple  reports 
during  Fiscal  Year  1996. 

Complaints  Referral 

Additional  resources  will  be  used  to  enhance  the  tracking  of  complaints  referred  by  the 
Commission  to  other  Federal  agencies.  Currently,  tracking  typically  involves  little  more  than 
ensuring  that  complaints  have  been  referred  to  and  are  being  processed  by  the  appropriate 
agency.  In  Fiscal  Year  1995  the  Commission  plans  to  track  and  evaluate  the  actions  of  Federal 
agencies  throughout  the  processing  of  referred  complaints,  from  intake  to  final  disposition. 
Besides  giving  the  complainants  better  service  individually,  this  tracking  system  will  provide 
valuable  information  about  Federal  civil  rights  enforcement  policies  and  operations. 
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STATE  ADVISORY  COMMFTTEES 


The  purpose  of  the  State  Advisory  Committees  (SACs)  is  to  provide  information  and 
recommendations  to  the  Commission  and  the  public  on  emerging  civil  rights  issues  at  the  State 
and  local  levels.  The  51  SACs  conduct  studies  and  reviews  of  a  wide  variety  of  civil  rights 
issues,  report  to  the  Commission  on  the  results  of  their  studies,  and  assist  in  following  up  on 
recommendations  contained  in  Commission  and  Advisory  Committee  reports.  Members  of  the 
Advisory  Committees  are  volunteers  appointed  by  the  Commission.  They  are  supported  by  the 
Commission's  six  regional  offices.  The  SACs  meet  for  the  purposes  of  program  planning, 
receiving  information  from  scheduled  speakers,  and  reviewing  and  approving  their  reports.  The 
SACs  also  monitor  Federal,  State,  and  local  agencies  and  the  civil  rights  implications  of  their 
activities  and  receive  complaints  from  individuals  and  groups. 

ACCOMPLISHME>rrS  FOR  FISCAL  YEAR  1993 

State  Advisory  Committee  Activities 

During  Fiscal  Year  1993,  the  goal  remained  for  each  Advisory  Committee  to  meet  twice  during 
the  year.  Seventy-three  meetings  were  held.  Projects  and  reports  focused  on  a  wide  range  of 
civil  rights  issues  and  included  continuing  and  new  projects.  Reports  published  during  the  year 
covered  access  of  the  minority  elderly  to  health  care  and  nursing  homes  in  New  York;  public 
education  in  Idaho;  provisions  on  sex  discrimination  in  employment  in  South  Dakota;  the  need 
for  a  human  relations  commission  in  Alabama;  Native  American  students  in  special  education 
in  North  Dakota;  policing  in  Chicago,  Illinois;  police-community  relations  in  southern  West 
Virginia;  race  relations  in  Dubuque,  Iowa;  stereotyping  of  minorities  by  the  news  media  in 
Minnesota;  and  campus  tensions  in  Massachusetts. 

Other  projects  included  the  joint  border  violence  study  of  the  Arizona,  California,  New 
Mexico,  and  Texas  Committees;  retention  of  minorities  and  women  in  public  institutions  of 
higher  education  in  Colorado;  implementation  of  the  Americans  with  Disabilities  Act  in 
Delaware;  lending  practices  in  the  District  of  Columbia;  monitoring  of  hate  crime  in  Indiana; 
the  status  of  human  rights  agencies  in  Iowa;  race  relations  in  western  Kansas;  hate  crimes  in 
Kentucky,  Montana,  Ohio,  and  Oregon;  police-community  relations  in  Mississippi;  racial 
tensions  in  Florida,  Missouri,  Nebraska,  North  Carolina,  South  Carolina,  and  Tennessee; 
environmental  equity  in  Louisiana;  Asian  American  civil  rights  issues  in  Maryland;  campus 
tensions  in  Connecticut  and  Vermont;  policing  in  Milwaukee,  Wisconsin;  employment  of 
minorities  and  women  in  Wyoming  State  government;  and  the  administration  of  justice  in  New 
Jersey. 
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Regional  Offices 

No  regional  offices  were  reopened.  Staff  in  the  existing  regional  offices  was  not  increased  over 
the  Fiscal  Year  1992  level. 

Regional  staff,  in  addition  to  supporting  the  State  Advisory  Committees,  also  provided  support 
to  various  national  office  projects,  in  particular  the  Commission's  hearing  in  Los  Angeles.  Staff 
also  received  complaints,  assisted  in  some  training  and  education  efforts,  and  participated  in 
Federal  regional  activities  related  to  civil  rights. 

PLANS  FOR  FISCAL  YEAR  1994 

State  Advisory  Committee  Activities 

During  Fiscal  Year  1994,  the  goal  remains  for  each  Advisory  Committee  to  meet  twice  a  year. 
The  Committees  are  expected  to  continue  to  work  on  projects  started  in  Fiscal  Year  1993, 
sending  to  the  Commission  reports  on  policing  in  Milwaukee,  hate  crimes  in  various  States, 
racial  tensions  in  several  States,  and  violence  along  the  U.S. -Mexico  border,  and  to  begin  or 
continue  projects  dealing  with  many  other  civil  rights  issues.  Because  members  of  the  Advisory 
Committees  are  appointed  for  2-year  terms,  some  projects  may  be  changed  and  new  projects 
adopted;  each  Committee  chooses  its  area  of  study. 

Regional  Offices 

No  additional  regional  offices  will  be  opened  during  Fiscal  Year  1994  and  no  permanent  staff 
members  will  be  added  to  the  existing  regional  offices. 

PLANS  FOR  nSCAL  YEAR  1995 
State  Advisory  Committee  Activities 

Since  projects  are  determined  by  the  2-year  Advisory  Committees,  information  on  specific  topics 
to  be  examined  in  Fiscal  Year  1995  is  not  available  now. 

Regional  Offices 

No  additional  regional  offices  will  be  opened  in  Fiscal  Year  1995,  but  3  to  4  new  staff  (civil 
rights  analysts  and  research-writers)  will  be  added  to  support  regional  operations. 
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NATIONAL  CLEARINGHOUSE,  INFORMATION  DISSEMINATION,  AND  RELATED 
LLVISON  ACTIVITIES 


The  goals  of  these  activities  are:  (1)  to  provide  the  public  with  a  national  clearinghouse 
repository  for  information  concerning  denials  of  civil  rights  because  of  race,  color,  religion, 
national  origin,  age,  disability,  or  sex,  or  in  the  administration  of  justice;  (2)  to  keep  the  public 
informed  about  civil  rights  developments  through  the  distribution  of  the  Commission's  reports 
and  publications;  and  (3)  to  provide  information  about  civil  rights  issues  and  the  activities  of  the 
Commission  to  the  President,  the  Congress,  organizations  interested  in  civil  rights,  the  media, 
and  the  public. 

ACCOMPLISHMENTS  DURING  FISCAL  YEAR  1993 

National  Clearinghouse  Library  and  Publications  Distribution 

The  Commission's  Robert  S.  Rankin  Civil  Rights  Memorial  Library  serves  as  a  clearinghouse 
of  civil  rights  information  and  is  used  extensively  by  public  and  private  sector  organizations  and 
individuals,  as  well  as  Commission  employees,  who  are  conducting  research.  This  is  the  largest 
civil  rights  library  in  the  nation.  Library  staff  provides  civil  rights  information  to  the  public, 
maintains  the  library  collection,  makes  loans  to  the  public,  and  handles  publication  inquiries  and 
distribution. 

In  Fiscal  Year  1993,  the  agency  estimated  that  over  1,000  persons  visited  the  library  in  search 
of  both  general  and  specific  civil  rights  information  and  over  2,000  telephonic  inquiries  were 
received.  Additionally,  the  library  staff  annually  handles  several  thousand  inquiries  and  requests 
for  a  wide  variety  of  publications  issued  by  the  Commission  on  various  civil  rights  issues. 
As  a  result  of  the  racial  and  ethnic  tensions  project  and  continuing  concerns  in  various  civil 
rights  areas,  the  Commission  anticipates  that  requests  for  library  services  will  continue  to 
increase.  Additionally,  the  agency  anticipated  a  high  demand  for  new  reports  on  fair  housing, 
the  Mount  Pleasant  disturbance  in  Washington,  D.C.,  and  the  racial  and  ethnic  tensions 
hearings.   Distribution  was  also  made  of  SAC  reports  released  in  Fiscal  Year  1993. 

Civil  Rights  Update 

The  Commission's  bimonthly  newsletter.  Civil  Rights  Update,  was  published  and  distributed 
during  Fiscal  Year  1993.  The  newsletter  was  expanded  to  include  information  about  civil  rights 
developments  involving  other  agencies. 
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Update  is  the  Commission's  primary  vehicle  for  disseminating  information  about  the 
Commission's  activities  and  concerns  to  a  wide  public  on  a  regular  basis  as  part  of  the  agency's 
clearinghouse  responsibilities. 

PLANS  FOR  FISCAL  YEARS  1994  AND  1995 

Activity  for  the  National  Clearinghouse  Library.  Publications  Distribution  and  Civil  Rights 
Update  will  continue  at  the  same  levels. 

Commission  .loumal 

Limited  funding  has  prevented,  since  1988,  the  publication  of  Perspectives,  the  Commission's 
quarterly  journal.  Given  the  continued  nationwide  increase  in  racial,  ethnic  and  religious  bigotry 
and  conflict,  a  Commission  journal  that  can  address  these  and  other  pressing  civil  rights  issues 
is  needed  more  than  ever.  During  Fiscal  Year  1995,  the  Commission  will  publish  one  issue  of 
a  journal  that  will  present  views  on  important  civil  rights  issues  in  the  United  States.  Plans 
currently  call  for  the  journal  to  become  a  quarterly  publication  in  Fiscal  Year  1996. 
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Mr.  MOLLOHAN.  We  welcome  the  Chairperson  of  the  Commission, 
Mary  Frances  Berr>',  who  will  testify  today  in  support  of  the  re- 
quest. 

Welcome  to  the  hearing,  Ms.  Berry. 

Ms.  Berry.  Thank  you,  Mr.  Chairman. 

Mr.  MOLLOHAN.  Your  written  statement  will  be  made  a  part  of 
the  record  and  you  can  proceed  with  your  oral  statement. 

Ms.  Berry.  Thank  you,  Mr.  Chairman. 

I  am  accompanied  today  by  Stuart  Ishimaru,  who  is  the  Acting 
Staff  Director  of  the  Commission,  and  by  Mary  Mathews,  who  is 
the  Assistant  Staff  Director  for  Congressional  Affairs. 

Since  the  written  statement  is  in  the  record,  I  will  just  be  brief. 

We  appreciate  your  taking  the  time  for  this  very  tiny  account  to 
hear  us  talk  about  the  Civil  Rights  Commission. 

Mr.  MOLLOHAN.  Not  so  tiny. 

Ms.  Berry.  I  say  that  because  I  used  to  run  educational  funds 
in  the  Federal  government,  and  I  was  talking  about  billions  of  dol- 
lars, so  I  understand. 

Opening  Statement 

In  any  case,  I  represent,  of  course,  the  eight  members  of  the  Civil 
Rights  Commission  who  are  people  of  diverse  backgrounds. 

The  Commission  engages  in  hearings;  we  do  reports  and  studies 
on  discrimination  on  the  basis  of  race,  sex,  national  origin,  age,  dis- 
ability, and  we  also  monitor  the  agencies  in  the  Federal  govern- 
ment. 

We  are  supposed  to  be  a  watchdog  over  the  agencies  in  the  Fed- 
eral government,  and  to  monitor  them  in  a  detailed  way  that  can- 
not be  done  by  the  oversight  committees  of  the  Congress  in  order 
to  provide  information  that  will  make  the  agencies  more  efficient 
so  that  they  can  save  money  in  the  long  run,  and  that  they  can  do 
a  better  job  of  ending  discrimination  and  providing  opportunity  for 
every  American. 

FY  1995  PROJECTS 

For  fiscal  year  1995,  what  we  plan  to  do  is  to  emphasize  the  en- 
forcement-monitoring aspect  of  our  work.  It  has  not  been  empha- 
sized over  the  last  12  years  for  a  variety  of  political  reasons,  which 
I  will  not  detail  here;  more  is  said  about  them  in  the  written  state- 
ment. But  I  have  been  an  advocate  for  all  of  these  years  of  a  strong 
monitoring  watchdog  function  for  the  Commission,  and  now  that 
we  are  in  a  position  to  do  so,  that  is  where  we  want  to  put  our 
major  emphasis. 

EEOC 

The  first  thing  we  are  going  to  do  is  a  study  next  year  on  fair 
emplojrment  law  enforcement,  which  means  we  are  going  to  look  at 
the  EEOC,  which  was  just  here  and  testifying  in  detail,  and  see 
how  they  are  implementing  the  Americans  with  Disabilities  Act, 
Title  VII,  the  Equal  Pay  Act,  and  make  some  recommendations 
about  how  they  can  do  it  better. 

How  they  are  using  their  money?  What  is  the  return?  Are  they 
satisfying  their  customers  and  clients  out  there?  Who  are  the  peo- 
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pie  who  are  filing  these  complaints  of  discrimination?  What  are 
they  doing  about  backlogs?  All  of  these  questions  that  have  plagued 
me  and,  I  know,  this  subcommittee  over  the  last  12  years. 

We  are  going  to  take  the  first  hard  look  at  them  that  has  been 
done  in  a  long  time.  We  used  to  do  these  reports,  but  we  haven't 
done  them  in  a  long  time. 

Mr.  MOLLOHAN.  Were  you  telling  them  that  as  they  were  walking 
out? 

FEDERAL  EQUAL  EDUCATIONAL  OPPORTUNITY 

Ms.  Berry.  I  haven't  told  them  yet. 

The  second  one  we  are  going  to  do  is  look  at  the  Federal  equal 
educational  opportunity  effort,  that  is  looking  at  the  Office  for  Civil 
Rights  in  the  Department  of  Education  and  seeing  what  they  are 
doing  to  make  sure  that  all  of  those  programs  that  they  have  for 
language-minority  children,  for  the  disabled,  for  girls,  for  minority 
children — what  they  are  doing  about  seeing  to  it  that  those  pro- 
grams that  are  funded  by  the  taxpayers  are  going  to  the  kids  who 
are  supposed  to  get  them  and  how  that  is  all  working. 

HEARINGS  ON  RACIAL  TENSIONS 

Then  we  will  do  the  last  hearing  in  our  series  on  racial  tensions 
in  America's  communities,  and  that  hearing  will  be  down  in  the 
Mississippi  Delta,  and  it  will  look  at  education  issues,  how  public 
education  is  faring,  and  the  big  dispute  down  there  which  is  over 
public  higher  education  and  what  to  do  about  Jim  Crow  that  ex- 
isted there  before  and  dismantling  institutions  and  that  whole  legal 
question. 

Then  we  will  also  complete  the  racial  tensions  reports  on  the 
hearings  we  have  been  doing  over  the  last  two  years,  and  we  will 
get  all  of  those  reports  out. 

BRIEFINGS  ON  CIVIL  RIGHTS  ISSUES 

We  will  also  continue  in  fiscal  year  1995  to  do  something  I  have 
always  advocated  and  now  am  in  a  position  to  do,  which  is  to  have 
briefings  at  the  Commission,  at  meetings,  on  emerging  civil  rights 
issues  that  happen  right  now  where  the  public  needs  to  have  infor- 
mation, where  the  Congress  needs  information,  where  we  should  be 
players;  we  should  be  out  there  advising  people  instead  of  waiting 
two  years  or  three  years  when  that  issue  has  already  been  re- 
solved. 

So  we  are  starting  a  program  and  are  doing  that.  We  will  con- 
tinue it  in  fiscal  year  1995,  of  being  on  the  case  with  these  issues. 
That  relates  to  my  telling  you  what  we  are  finishing  up  this  year, 
the  last  fiscal  year  accomplishment  sections.  I  could  list  all  of  these 
things. 

TRANSPORTATION  STUDY 

There  was  a  transportation  study  that  we  did  on  federally  as- 
sisted programs,  the  Federal  money  going  into  transportation 
projects  and  how  well  the  Transportation  Department  was  seeing 
to  it  that  there  was  fairness  and  equity  in  how  those  programs 
were  operating. 
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We  did  that  report  and  the  Secretary  of  Transportation, 
Frederico  Pefia,  has  said  how  wonderful  it  was  for  us  to  do  it  and 
they  are  using  some  of  the  recommendations  that  we  made  from 
that  report. 

We  had  another  one  entitled,  "Equal  Employment  Opportunities 
for  Federal  Employees,"  and  based  on  that  report,  the  Commission 
testified  in  the  congressional  hearings  on  that  subject  and  some  of 
the  Commission  recommendations  were  included  in  the  result  of 
that  process. 

We  have  also  continued  the  hearings  on  racial  tensions.  We  had 
the  report  on  Mount  Pleasant  here  in  D.C.  and  what  happened  up 
there,  and  the  recommendations  that  came  out  of  that  report  on 
how  to  better  treat  the  language-minority  community  up  there  are 
being  implemented  by  the  local  government,  and  they  have  been 
greatly  received  and  have  been  used  in  a  variety  of  different  ways. 

We  have  also  completed  hearings  in  Los  Angeles,  and  between 
now  and  the  end  of  the  fiscal  year,  we  will  be  having  a  hearing  in 
New  York  as  part  of  the  racial  tensions  project.  A  caldron  of  prob- 
lems, of  course,  exist  in  New  York  and  we  are  going  to  be  right  in 
there  looking  at  that,  and  we  are  going  to  write  up  the  reports  on 
some  of  these  hearings  that  we  have  already  done,  before  the  end 
of  the  fiscal  year,  in  Los  Angeles  and  Chicago. 

FEDERAL  ENFORCEMENT  ISSUES 

We  have  two  reports  coming  out  on  Federal  enforcement  issues. 
One  is  on  the  Fair  Housing  Amendments — in  1988,  we  got  a  new 
fair  housing  law  which  is  supposed  to  have  teeth  in  it  for  the  first 
time — and  now  HUD  uses  administrative  law  judges  in  the  process, 
which  they  didn't  do  before. 

So  we  are  looking  at  how  effectively  they  have  implemented  that 
1988  Act  and  what  is  the  process  with  the  administrative  law 
judges.  Has  it  worked  out?  Has  it  had  the  problems  that  were  de- 
bated up  here  on  the  Hill  at  the  time  the  bill  was  before  us?  Or 
in  fact,  has  it  worked  out  that  this  was  a  good  idea  or  a  bad  idea? 

We  will  let  you  know  that  when  we  do  this  report  before  the  end 
of  the  year. 

TITLE  VI 

The  last  one  that  I  will  mention  for  this  year  is  on  Title  VI  of 
the  Civil  Rights  Act  of  1964,  which  provides,  of  course,  that  you 
can't  get  Federal  money  if  you  don't  enforce  civil  rights  in  a  variety 
of  areas.  So  we  are  looking  at  all  of  the  agencies  to  see  what  their 
process  is — it  hasn't  been  looked  at  in  a  long  time — ^for  implement- 
ing Title  VI:  What  is  your  process,  your  procedure,  and  does  that 
procedure  make  any  sense  or  are  there  any  ways  that  it  can  be  im- 
proved? 

FY  1995  BUDGET 

The  last  one  is  on  the  budget  for  1995.  We  plan  to  have  for  you 
before  your  budget  process  is  concluded  some  analyses  of  all  of  the 
civil  rights  enforcement  agencies  to  see  what  we  think  can  be  done 
about  their  budgets.  So  I  will  say  that  the  reason  why  we  are  re- 
questing this  extra  money  and  these  extra  positions  in  our  budget 
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is  because  we  need  the  resources  in  order  to  implement  this  agenda 
that  I  have  laid  out  to  you  in  a  way  that  will  make  the  Commission 
again  an  effective  force  for  civil  rights  within  the  Federal  Govern- 
ment. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  MOLLOHAN.  Thank  you  for  your  very  articulate  testimony.  It 
sounds  like  a  really  aggressive  agenda. 

[The  biographical  sketch  and  prepared  statement  of  Ms.  Berry 
follow:] 
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UNfTEO  STATES  624  Ninth  Street,  N.W. 

COMMISSION  ON  Washington,  D.C.  20425 

CIVIL  RIGHTS 


MARY  FRANCES  BERRY 

Mary  Frances  Berry  became  Chairperson  of  the  U.S.  Commission  on  Civil  Rights  on  November 
1 9,  1 993.  An  independent,  she  was  reappointed  to  the  Commission  in  February  1 993  by  the 
Speaker  of  the  House  to  serve  a  six-year  term. 

Dr.  Berry  is  the  Geraldine  R.  Segal  Professor  of  American  Social  Thought  and  Professor  of 
History  at  the  University  of  Pennsylvania,  Philadelphia,  Pennsylvania.  She  was  a  Vice  Chair 
of  the  Civil  Rights  Commission  in  1980-82,  and  has  been  a  Commissioner  since  that  time. 

Dr.  Berry  was  the  1 990-91  president  of  the  Organization  of  American  Historians.  She  served 
as  the  Assistant  Secretary  for  Education  in  the  U.S.  Department  of  Health,  Education,  and 
Welfare  (HEW)  from  April  1977  until  January  1980.  For  a  period  she  also  served  as  Acting 
U.S.  Commissioner  on  Education. 

As  Assistant  Secretary  for  Education,  Dr.  Berry  headed  the  Education  Division  of  HEW  and 
administered  an  annual  budget  of  nearly  $13  billion.  In  this  role,  she  coordinated  and  gave 
general  supervision  to  the  National  Institute  of  Education,  the  Office  of  Education,  the  Fund 
for  the  Improvement  of  Post-Secondary  Education,  the  Institute  of  Museum  Services,  and  the 
National  Center  for  Education  Statistics. 

Prior  to  her  service  at  HEW,  Dr.  Berry  was  Chancellor  of  the  University  of  Colorado  at  Boulder 
where  she  was  also  professor  of  History  and  Law.  She  was  Provost  of  the  Division  of 
Behaviorial  and  Social  Sciences  at  the  University  of  Maryland,  College  Park,  prior  to  her 
selection  as  Chancellor  of  the  University  of  Colorado  at  Boulder. 

Dr.  Berry  was  born  in  Nashville,  Tennessee  on  February  1 7,  1 938.  She  earned  bachelor's  and 
master's  degrees  at  Howard  University,  a  doctorate  in  history  from  the  University  of  Michigan, 
and  the  juris  doctor  degree  from  the  University  of  Michigan  Law  School.  She  has  held  faculty 
appointments  at  Central  Michigan  University,  Eastern  Michigan  University,  the  University  of 
Maryland,  College  Park,  the  University  of  Michigan,  and  Howard  University  in  Washington, 
D.C. 

Dr.  Berry  is  a  member  of  the  Bar  of  the  District  of  Columbia.  She  has  received  19  honorary 
doctoral  degrees  and  numerous  awards  for  her  public  service  and  scholarly  activities,  including 
the  NAACP's  Roy  Wilkins  Award,  the  Rosa  Parks  Award  of  the  Southern  Christian  Leadership 
Conference,  and  the  Ebony  Magazine  Black  Achievement  Award.  Ms.  Magazine  honored  her 
as  one  of  its  1 986  Women  of  the  Year. 

Dr.  Berry  is  the  author  of  a  number  of  articles  and  essays  as  well  as  six  books  including  Long 
Memory:  The  Black  Experience  in  America  (with  co-author  John  W.  Blassingame),  Whv  ERA 
Failed:  Politics.  Women's  Rights,  and  the  Amending  Process  of  the  Constitution,  and  The 
Politics  of  Parenthood:    Child  Care.  Women's  Rights  and  the  Myth  of  the  Good  Mother. 
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STATEMENT  OF 

THE  HONORABLE  MARY  FRANCES  BERRY,  CHAIRPERSON 

U.S.  COMMISSION  ON  CIVIL  RIGHTS 

BEFORE  THE  SUBCOMMITTEE  ON  COMMERCE,  JUSTICE,  STATE 

THE  JUDICIARY,  AND  RELATED  AGENCIES 

COMMITTEE  ON  APPROPRIATIONS 

March  24,  1994 


Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  pleased  to 
testify  today  in  support  of  the  FY  1995  appropriation  request  of 
$10,200,000  for  the  U.S.  Commission  on  Civil  Rights. 

INTRODUCTION 

As  the  Chairperson  of  the  Commission,  I  sit  before  you 
representing  the  Commission  as  a  whole.   My  colleagues  on  the 
Commission  have  a  diverse  range  of  backgrounds,  views  and 
talents.   The  other  individuals  who  comprise  the  eight-member 
policymaking  body  of  the  Commission  are:  Vice  Chairperson  Cruz 
Reynoso,  Professor  of  Law  at  the  UCLA  Law  School;  Carl  A. 
Anderson,  Vice  President  for  Public  Policy  with  the  Knights  of 
Columbus  and  Dean,  North  American  Campus  of  the  Pontifical  John 
Paul  II  Institute  for  Studies  on  Marriage  and  Family;  Arthur  A. 
Fletcher,  Distinguished  Professor  of  Business  Administration  and 
Director,  of  the  International  Institute  for  Corporate  Social 
Policy  at  the  University  of  Denver;  Robert  P.  George,  Associate 
Professor  of  Politics  at  Princeton  University;  Constance  Horner, 
Guest  Scholar  in  Governmental  Studies,  Brookings  Institution; 
Russell  G.  Redenbaugh,  Partner  and  Director  of  Cooke  &  Bieler, 
Inc.,  and  Chairman  and  CEO  of  Action  Technologies,  Inc.;  and 
Charles  Pei  Wang,  Secretary,  United  Way  of  New  York  City. 

Each  member  of  the  Commission  has  his  or  her  own  viewpoint  on  the 
civil  rights  issues  that  we  address;  however,  we  share  the  common 
goal  of  fulfilling  the  Commission's  legislative  mandate  to  the 
best  of  our  ability. 

The  Commission  on  Civil  Rights  is  vital  to  sustaining  progress 
toward  true  equality  in  our  nation.  As  an  independent  bipartisan 
agency,  the  Commission  is  mandated  to  conduct  factfinding  and 
report  on  discrimination  and  denials  of  equal  protection  of  the 
law  on  the  basis  of  race,  color,  religion,  sex,  national  origin, 
age  and  disability;  monitor  and  evaluate  the  effectiveness  of 
Federal  civil  rights  enforcement  efforts;  and  provide  support  to 
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our  51  State  Advisory  Committees.   In  carrying  out  this  mandate, 
we  conduct  hearings,  issue  reports  to  the  President  and  the 
Congress,  and  serve  as  a  national  clearinghouse  for  information 
on  civil  rights.  The  Commission  is  expected  to  make 
recommendations  to  all  Federal  agencies  on  ways  to  strengthen 
their  civil  rights  policies  and  procedures. 

SUMMARY  OF  REQUEST 

Our  FY  1995  reguest  of  $10.2  million  represents  an  increase  of 
$2,424  million  over  the  FY  1994  appropriation  of  $7,776  million. 
This  reflects  an  increase  of  30  FTEs  and  an  inflation  adjustment 
for  personnel  and  non-personnel  costs. 

Now  I  would  like  to  outline  for  you  the  programmatic  agenda  for 
FY  1995.  Beginning  in  FY  1995  and  continuing  in  the  future,  the 
Commission  expects  to  focus  its  resources  increasingly  in  the 
area  of  civil  rights  enforcement.  Federal  civil  rights 
enforcement  has  not  been  subject  to  rigorous  and  comprehensive 
analysis  by  the  Commission  in  over  a  decade.  We  believe  such 
efforts  need  sustained  effective  leadership,  sufficient 
resources,  and  tough  new  enforcement  standards.  Our  commitment  to 
ensure  that  Federal  law  enforcement  agencies  carry  out  their 
responsibilities  to  the  fullest  extent  and  that  they  receive  the 
necessary  leadership  and  support,  particularly  financial  support, 
has  become  one  of  the  Commission's  foremost  priorities  for  the 
coming  years. 

One  such  project  endorsed  by  the  Commission  for  FY  1995  involves 
the  evaluation  of  the  Federal  effort  to  eliminate  employment 
discrimination  by  examining  the  policies  and  enforcement 
mechanisms  of  the  Equal  Employment  Opportunity  Commission  and  the 
Department  of  Justice,  This  study,  entitled  Evaluation  of  Fair 
Employment  Law  Enforcement,  will  concentrate  on  the  operation  of 
Title  VII  of  the  1964  Civil  Rights  Act,  Americans  with 
Disabilities  Act,  Age  Discrimination  in  Employment  Act,  and  the 
Equal  Pay  Act.  We  will  examine  staffing  and  resources   of 
enforcement  agencies  relative  to  the  responsibilities  outlined  in 
these  laws;  the  effectiveness  of  implementing  policies, 
regulations  and  procedures;  the  adequacy  of  enforcement  measures; 
and  the  conformity  with  EEOC  standards  of  charge  processing  by 
State  and  local  fair  employment  agencies. 

A  second  major  Commission  approved  activity  scheduled  for  FY  1995 
is  entitled  Evaluation  of  Equal  Educational  Opportunity  Law 
Enforcement.  This  project  will  evaluate  the  efforts  of  the 
Department  of  Education  and  its  Office  of  Civil  Rights  to  enforce 
a  variety  of  laws  mandating  equal  educational  opportunity,  with 
particular  attention  to  the  education  offered  language-minority 
children,  programs  provided  to  children  with  disabilities,  equal 
educational  opportunity  for  girls,  and  the  ability  tracking  of 
minority  children. 
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The  Commission  will  continue  with  its  programmatic  focus  on 
Racial  and  Ethnic  Tensions  in  American  Communities;  Poverty. 
Inequality  and  Discrimination.  We  intend  to  conduct  the  last 
hearing  on  this  multi-year  theme  in  the  lower  Mississippi  Delta 
region.  This  hearing  is  expected  to  cover  issues  such  as  the 
impact  of  State  financing  on  public  education  and  the  remaining 
vestiges  of  segregation  in  higher  education.  Other  issues  may 
include  voting  rights,  health  care  and  housing. 

The  Commission  plans  to  complete  statutory  reports  with  findings 
and  recommendations  stemming  from  our  FY  1994  hearings  on  Racial 
and  Ethnic  Tensions  in  New  York  City  and  in  Miami.  A  summary 
report  is  also  planned  examining  the  common  causes  as  well  as 
distinguishing  differences  in  the  way  racial  and  ethnic  tensions 
were  experienced  and  dealt  with  in  the  different  communities 
examined. 

ACCOMPLISHMENTS 

I  would  like  to  turn  now  to  a  summary  of  our  accomplishments 
during  the  last  fiscal  year. 

In  January  1993,  the  Commission  issued  Enforcement  of 
Equal  Employment  and  Economic  Opportunity  Laws  and 
Programs  Relating  to  Federally  Assisted  Transportation 
Projects,  which  provided  preliminary  findings  on  the 
performance  of  the  Departments  of  Transportation  and 
Labor  in  enforcing  various  civil  rights  laws  pertaining 
to  hiring  and  contracting  in  the  multibillion  dollar 
Denver  airport  construction  project.  The  Commission 
received  a  reply  from  Transportation  Secretary  Pena  in 
which  he  indicated  that  an  internal  review  was  underway 
to  determine  what  was  needed  to  enhance  the 
Department's  enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

Also  during  FY  1993,  the  Commission  issued  The  Validity 
of  Testing  in  Education  and  Employment.  This  Report  was 
based  on  a  consultation  on  the  use  of  testing  in 
education  and  employment  and  summarized  the  research 
and  views  of  experts  on  appropriate  methods  of  test 
development  to  avoid  racial,  ethnic,  and  gender  bias. 

•    The  Commission  issued  Ecpjal  Employment  Opportunity  for 
Federal  Employees  which  highlighted  certain  inequities 
and  conflicts  of  interest  inherent  in  the  current 
procedure  by  which  Federal  agencies  process  employee 
complaints  of  discrimination.   The  Commission  testified 
before  the  House  Education  and  Labor  Subcommittee  on 
Select  Education  and  Civil  Rights  in  support  of  H.R. 
2721,  which  incorporated  several  of  the  Commission's 
recommendations . 
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Commission  statements  were  issued  on  topics  such  as  the 
Civil  Rights  Act  of  1991,  the  50th  Anniversary  of  Pearl 
Harbor,  and  Religious  Discrimination  and  Bigotry. 

The  Commission  held  briefings  on  issues  such  as  voter 
representation  and  statehood  for  the  District  of 
Columbia,  religious  bigotry,  and  economic  empowerment. 

The  Commission  continues  to  receive  about  4,000 
complaints  per  year  from  individuals  alleging 
violations  of  their  civil  rights.  These  complaints  are 
reviewed  and  referred  to  Federal,  State,  and  local 
agencies  or  private  organizations  as  appropriate  for 
action.  The  Commission  intends  to  expand  its  current 
tracking  of  these  complaints  to  use  this  data  in 
support  of  our  on-going  monitoring  of  the  status  of 
civil  rights  enforcement  efforts  by  the  various 
government  agencies. 

During  FY  1993,  State  Advisory  Committee  reports 
covered  issues  such  as  access  of  the  minority  elderly 
to  health  care  and  nursing  homes  in  New  York;  public 
education  in  Idaho;  provisions  on  sex  discrimination  in 
employment  in  South  Dakota;  the  need  for  a  human 
relations  commission  in  Alabama;  policing  in  Chicago, 
Illinois;  police-community  relations  in  southern  West 
Virginia;  race  relations  in  Dubuque,  Iowa;  stereotyping 
of  minorities  by  the  news  media  in  Minnesota; 
environmental  equity  in  Louisiana;  and  Native 
American  students  in  North  Dakota  special  education 
programs.  Other  SAC  projects  included  the  on-going 
joint  border  violence  study  of  the  Arizona,  California, 
New  Mexico,  and  Texas  Committees,  retention  of 
minorities  and  women  in  public  institutions  of  higher 
education  in  Colorado;  implementation  of  the  Americans 
with  Disabilities  Act  in  Delaware;  lending  practices  in 
the  District  of  Columbia;  race  relations  in  western 
Kansas;  racial  tensions  in  Florida,  Missouri,  Nebraska, 
North  Carolina,  South  Carolina,  and  Tennessee;  and 
Asian  American  civil  rights  issues  in  Maryland. 

To  illustrate  the  impact  of  these  SAC  reports,  the  current 
session  of  the  Alabama  legislature  is  considering 
the  formation  of  a  human  relations  commission  as 
recommended  in  the  FY  1993  Alabama  SAC  report. 

In  our  FY  1993  hearing  on  the  overall  topic  entitled 
Racial  and  Ethnic  Tensions  in  American  Communities; 
Poverty.  Inecmality  and  Discrimination,  the  Commission 
heard  many  individuals  testify  on  the  animosity  between 
racial  and  ethnic  groups.   The  projections  of  the 
Workforce  2000  project  tell  us  that  minorities  and 
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women  will  predominate  in  the  labor  force  in  less  than 
another  decade.  If  the  increase  in  bigotry  and  violence 
that  we  are  currently  experiencing  has  not  been  curbed 
by  then,  the  convergence  of  these  two  trends  could  have 
serious  consequences  in  the  years  to  come. 

On  January  29-31,  1992,  the  Commission  held  a  hearing  on  the 
underlying  causes  of  the  disturbances  that  occurred  in  May 
1991  in  the  Mount  Pleasant  area  of  the  District  of  Columbia, 
with  special  emphasis  on  the  concerns  of  the  Latino 
community.  This  hearing  focused  on  immigration  issues, 
police-community  relations,  employment  opportunities,  and 
the  delivery  of  services  by  the  District  of  Columbia 
government.  The  first  report  stemming  from  the  Racial  and 
Ethnic  Tensions  exploration  was  based  on  this  hearing  and 
was  issued  in  January  1993.  Former  Commission  Chairperson 
Arthur  Fletcher  presented  testimony  before  the  City  Council 
of  the  District  of  Columbia  on  the  findings  and 
recommendations  contained  in  this  Commission  Report,  thereby 
participating  in  the  initial  implementation  of  some  of  our 
recommendations . 

The  Commission  held  another  hearing  in  June  1993  in  Los 
Angeles.  This  hearing  focused  on  both  police-community 
relations  and  economic  development  in  the  city  of  Los 
Angeles  and  their  impact  on  the  increase  of  tensions.  The 
hearing  also  dealt  with  the  television  entertainment  and 
news  media  portrayal  of  minorities. 

Despite  the  relative  gains  that  have  been  made  over 
recent  years  by  both  minorities  and  women  through  civil 
rights  legislation  and  court  intervention,  race 
relations  in  this  country  are  still  characterized  by 
mistrust,  fear,  and  anger.  This  has  been  confirmed 
repeatedly  by  experts,  community  leaders  and  the 
general  citizenry  in  testimony  given  to  the  Commission 
on  Civil  Rights. 

Such  highly  publicized  events  such  as  the  riots  in  Los 
Angeles,  or  the  disturbances  in  the  Crown  Heights 
section  of  New  York  may  not  begin  to  reflect  the  extent 
and  intensity  of  the  racial  and  ethnic  tensions 
nationwide.  While  the  media  and  many  political  and 
community  leaders  tend  to  dwell  on  the  spectacular 
incidents  of  interracial  tensions,  everyday  tensions 
between  neighbors  and  coworkers  indicate  a  far  more 
pervasive  and  destructive  social  condition.  Underlying 
the  headline  stories  are  incidents  of  discrimination 
and  denial  of  opportunity  which  pervades  the  everyday 
lives  of  this  nation's  racial  and  ethnic  minorities. 
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Major  Commission  activities  scheduled  for  completion  during 
FY  1994  include  the  following: 

The  Commission  plans  to  issue  several  reports  with 
findings  and  recommendations  stemming  from  recent 
hearings  on  our  Racial  and  Ethnic  Tensions  project.  A 
report  based  on  the  Commission's  June  1992  hearing  in 
Chicago  will  analyze  police  policies,  civilian  review, 
and  the  processing  of  police  misconduct  complaints.  The 
economic  section  of  this  report  will  focus  on  policy 
issues  related  to  minority  access  to  credit  and 
business  development.  The  Commission  also  intends  to 
issue  a  report  on  the  national  perspectives  hearing 
held  in  May  1992  in  Washington,  D.C.  This  report  will 
summarize  the  testimony  of  experts  on  such  topics  as 
hate  incidents,  changing  demographics, 

multicultural  ism,  socioeconomic  factors,  financial  and 
banking  industry  practices,  and  the  Community 
Reinvestment  Act,  A  report  is  also  expected  on  the 
Commission's  June  1993  hearing  in  Los  Angeles.  This 
Report  will  examine  the  progress  of  reforms  in  the  Los 
Angeles  Police  Department,  and  it  will  explore 
governmental  policies  and  programs  and  their  impact  on 
economic  opportunities  in  minority  communities.  A  third 
focus  of  the  Los  Angeles  report  will  pertain  to  local 
news  media  coverage  of  area  minorities  and  the 
portrayal  of  people  of  color  on  primetime  television 
entertainment  programming. 

•  Public  factfinding  hearings  will  also  continue  on  the 
Racial  and  Ethnic  Tensions  theme  with  a  major  hearing 
planned  for  New  York  City  and  another  hearing  in  Miami. 

Fair  Housing  Amendments  Act  of  1988:  The  Enforcement 
Report  will  analyze  the  Department  of  Housing  and  Urban 
Development's  new  system  of  adjudicating  complaints 
before  administrative  law  judges,  the  prosecution  of 
complaints  by  the  Justice  Department  and  the 
administration  by  HUD  of  programs  assisting  State, 
local  and  nonprofit  groups  engaged  in  fair  housing 
enforcement,  outreach,  education  and  the  overall 
resources  allocated  for  fair  housing  enforcement. 

A  study  of  Title  VI  of  the  Civil  Rights  Act  of  1964 
will  examine  the  civil  rights  enforcement  efforts  and 
activities  of  Federal  agencies  with  responsibilities 
for  ensuring  nondiscrimination  in  their  federally 
assisted  programs  under  Title  VI.   Title  VI  prohibits 
recipients  of  Federal  financial  assistance  from 
discriminating  on  the  basis  of  race,  color,  or  national 
origin  in  any  program  or  activity.   The  study  will 
review  enforcement  efforts  in  recent  years  and  assess 
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the  adequacy  of  the  Title  VI  enforcement  activities  by 
Federal  agencies.   This  assessment  will  include  their 
performance  in  conducting  onsite  compliance  reviews  and 
individual  complaint  investigations  as  well  as  an 
analysis  of  their  compliance  standards. 

The  Commission  will  also  conduct  an  analysis  of  the 
Federal  Civil  Rights  Enforcement  Budget;  FY  1995.   This 
analysis  will  consider  whether  the  resources  provided 
for  civil  rights  enforcement  are  adequate,  given 
budgetary  trends,  specifically  considering  the 
responsibilities  added  by  recent  civil  rights 
legislation  including  the  Americans  with  Disabilities 
Act  and  the  Civil  Rights  Act  of  1991.  We  hope  that  our 
analysis  will  be  helpful  to  you  and  other  members  of 
Appropriations  Subcommittees  in  both  the  House  and 
Senate  as  you  assess  the  allocation  of  monies  to  the 
various  programs  and  activities  under  your  purview. 

CONCLUSION 

Let  me  close  by  urging  the  Subcommittee  to  approve  an 
appropriation  for  the  U.S.  Commission  on  Civil  Rights  in  the 
amount  of  $10,200,000.  With  this  Subcommittee's  endorsement  of 
our  requested  appropriation  and  with  the  Judiciary  Committee's 
favorable  action  on  our  reauthorization,  the  Commission  on  Civil 
Rights  will  be  equipped  to  contribute  more  effectively  than  ever 
to  the  country's  serious  needs  in  the  civil  rights  area.  In 
essence,  we  will  be  better  able  to  fulfill  our  congressional 
mandate. 

Mr.  Chairman,  this  concludes  my  prepared  statement.  I  will  be 
pleased  to  answer  questions  you  might  have  concerning  the  work  of 
the  Commission  and  its  resource  needs. 
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Mr.  MOLLOHAN.  Is  this  an  agenda  that  has  been  laying  around 
there  for  a  long  time  and  you  are  now  in  a  position  to  drive  it  and 
so  you  are  doing  that? 

Ms,  Berry.  Yes.  We  hope  so. 

Mr.  MOLLOHAN.  Is  this  in  your  head  and  within  the  last  five 
months  you  have  put  it  together? 

Ms.  Berry.  I  have  had  it  in  my  head  for  five  years,  and  I  have 
gotten  into  some  political  fights  because  I  tried  to  implement  it  and 
wanted  to  implement  it.  But  I  think  this  is  a  way,  if  the  Civil 
Rights  Commission  is  going  to  make  an  effective  contribution  to 
ending  discrimination  and  be  a  player  in  policy  as  it  is  supposed 
to  be  and  give  advice  at  the  right  time  to  the  people  who  need  it, 
then  that  is  what  it  has  to  have  as  an  agenda. 

MINORITY  AND  WOMEN-OWNED  BUSINESSES 

Mr.  MOLLOHAN.  It  sounds  like  you  are  just  trying  to  get  ahead 
of  a  lot  of  curves  in  order  to  head  off  problems  and  to  anticipate 
them.  It  sounds  very  aggressive. 

Are  you  looking  at  the  effectiveness  of  the  SBA  minority  and 
women-owned  business  initiatives,  the  8(a)  program,  for  example? 
Have  you  looked  at  how  effective  those  programs  are  in  really  get- 
ting minorities  and  women-owned  businesses  into  the  economy? 

Do  you  have  any  measurement  of  that? 

Ms.  Berry.  The  Commission  has  not  done  a  study.  It  has  been 
about  four  or  five  years. 

Mr.  MOLLOHAN.  That  is  a  very  important  area. 

Ms.  Berry.  Right,  and  in  economic  empowerment,  since  you 
raised  it. 

Mr.  MOLLOHAN.  Economic  empowerment.  See,  you  had  the 
words.  Have  you  looked  at  economic  empowerment? 

Ms.  Berry.  Yes,  we  have.  In  the  New  York  hearing,  we  have  a 
section  right  now  working  on  economic  empowerment,  and  one  of 
the  things  we  might  do  is  to  look  at  in  that  area,  because  it  is  one 
of  the  big  issues  there,  how  it  is  going. 

Mr.  MOLLOHAN.  It  is  all  throughout  the  government.  Chairman 
Stokes  has  been  very  aggressive  on  the  VA,  HUD,  and  Independent 
Agencies  Subcommittee  efforts,  which  I  support. 

Ms.  Berry.  Oh,  yes.  I  testified  on  that  subject  of  abuses  in  that 
program  several  years  ago  on  three  or  four  occasions. 

Mr.  MOLLOHAN.  On  what  program? 

Ms.  Berry.  The  8(a)  program  and  how  to  end  it  and  how  to  make 
it  more  effective  so  that  it  can  be  utilized  in  a  way  that  the  govern- 
ment wanted  it  to  be.  So  that  is  something  that  we  should  look  at, 
and  since  you  raised  it,  we  will  put  it  on  our  plate. 

Mr.  MOLLOHAN.  Well,  I  think  it  is  fundamental;  it  goes  beyond 
symptomatic.  It  goes  beyond  the  fundamentals.  If  you  start  fixing 
that,  then  a  lot  of  these  things  flow  from  that. 

Ms.  Berry.  That  is  right,  because  it  is  a  key. 

Mr.  MOLLOHAN.  There  are  a  lot  of  people  who  are  looking  at  it, 
and  there  are  a  lot  of  programs  to  try  to  affect  economic 
empowerment  in  a  lot  of  different  ways.  So  if  you  all  could  look  at 
it  and  make  some  sort  of  assessment  to  what  extent  they  are  good 
and  working  and  to  what  extent  they  could  be  more  effective  and 
changed  in  certain  ways,  I  am  sure  that  would  be  appreciated. 
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Ms.  Berry.  We  could  do  that  and  we  could  begin  with  a  briefing 
on  it,  which  we  could  do  in  short  order. 

Mr.  MOLLOHAN.  Let  me  give  you  an  example.  Beyond  the  laws. 

Ms.  Berry.  Yes,  please. 

Mr.  MOLLOHAN.  In  the  NASA  appropriation  bill,  not  the  author- 
izing bill,  we  placed  a  requirement  that  8  percent  of  NASA's  con- 
tracting budget  should  go  to  minority,  women-owned,  disadvan- 
taged businesses.  That  is  a  lot  of  money,  and  that  is  well  beyond 
the  8(a)  program. 

Ms.  Berry.  Right. 

Mr.  MOLLOHAN.  Well,  if  NASA  takes  that  seriously,  which,  dur- 
ing the  last  year  they  have,  then  the  agency  passed  that  down 
through  its  prime  contractors.  Now,  most  of  the  contracting  work 
is  done  with  prime  contractors  and  certainly  they  wouldn't  qualify. 
But  that  requirement  is  tasked  down  to  the  prime  contractors  who 
in  turn  achieve  that  goal  in  their  subcontracting  and  sub-sub- 
contracting. 

So  all  of  that  is  added  up  at  the  subcontract  level,  and  then  that 
credit  is  passed  up  through  the  agency,  and  it  is  tremendously  ef- 
fective. 

The  other  thing  I  would  sensitize  you  to  in  that  process,  if  you 
get  to  look  at  it,  is  the  quality  of  the  requirement,  not  just  the 
quantity.  We  hope  to  deter  prime  contractors  from  achieving  that 
goal  by  achieving  it  with  the  florist  or  something.  That  is  fine, 
nothing  the  matter  with  that,  that  generates  business  for  the  flo- 
rist, but  it  doesn't  really  generate  and  drive  the  competency  factor 
in  economic  diversification. 

So  not  only  are  the  absolute  numbers  important,  but  so  is  the  ex- 
tent to  which  you  are  diversif)dng  into  the  higher  value-added 
kinds  of  business  activities.  Both  are  important. 

Ms.  Berry.  It  should  have  a  multiplier  effect. 

Mr.  MOLLOHAN.  It  has  a  multiplier  effect,  but  if  you  are  going 
to  have  economic  empowerment,  you  have  to  have  economic  diver- 
sification into  the  areas  that  are  going  to  have  growth. 

I  am  sensitive  to  this,  quite  frankly,  because  I  come  from  West 
Virginia  and  we  have  historically  had  narrow  economic  bases.  So 
I  have  thought  a  lot  about  how  you  diversify.  Well,  you  have  to 
start  and  then  you  have  to  have  small  successes,  and  then  you 
have  to  start  driving  it  into  economic  diversification. 

One  of  the  ways  we  are  doing  it  is  through  this  program.  While 
I  am  not  from  an  area  that  has  a  high  minority  population,  if  you 
look  at  that  in  the  broader  sense  in  terms  of  women-owned,  minor- 
ity, and  disadvantaged  people,  then  we  do  start  getting  into  that 
subset.  So  it  is  something  I  am  personally  extremely  interested  in, 
parochially  interested  in,  and  impersonally  interested  in,  in  a 
broader  sense. 

Ms.  Berry.  Well,  I  think  all  that  you  have  said  is  key  and  we 
will  take  that  into  account,  because  even  in  these  racial  tension 
hearings,  in  every  one  of  them,  we  have  something  on  economic 
empowerment,  because  we  have  this  sense,  which  is  accurate,  that 
if  you  could  have  economic  development  and  opportunity  for  people, 
a  lot  of  the  other  problems  would  be  solved. 

Mr.  MOLLOHAN.  Sure — have  a  stake  in  the  system,  and  become 
proud  and  all  of  those  things  that  go  along  with  that,  and  it  is  dif- 
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ficult  to  do.  This  might  not  be  the  place  to  talk  about  this  and  we 
will  do  it  later.  This  is  what  this  tasking  requirement  does. 

Not  only  do  you  get  the  quantity,  but  you  get  a  mentor-protege 
kind  of  relationships,  and  the  first  contracting  opportunity  becomes 
a  tutorial.  It  is  a  very  remedial  process.  If  the  contracting  system 
respects  that,  or  each  goes  beyond  respecting  it,  promotes  it,  then 
it  is  going  to  be  successful. 

If  that  contractor  says,  "Listen,  I  have  to  have  8  percent,  so  you 
subcontractor,  you  are  going  to  get  the  subcontract  only  if  you  have 
that  built  into  your  subcontract,"  it  is  going  to  be  one  of  the  blocks 
you  are  going  to  have  to  check. 

Is  8  percent  of  the  money  you  are  spending  for  the  prime  contrac- 
tor, is  that  going  so  that  I  can  get  that  credit  back  up  through?  And 
then  if  you  have  this  quality  requirement,  you  can't  do  it  just  by 
going  out  and  buying  the  flowers,  you  can  do  it  that  way,  too, 
maybe,  but  you  have  to  actually  enter  into  a  mentor-protege  rela- 
tionship with  that  disadvantaged,  minority,  women-owned  busi- 
ness. The  Department  of  Defense  has  a  mentor-protege  relation- 
ship, and  maybe  some  other  agencies  do  too. 

But  it  is  a  perfectly  legitimate  way  of  doing  it,  and  it  starts 

Ms.  Berry.  Well,  the  experience,  Mr.  Chairman,  is  when  these 
mentor-protege  relationships  were  absent — which  they  were  in  the 
program  to  begin  with  and  nobody  emphasized  it — ^you  had  a  lot  of 
failures. 

Mr.  MOLLOHAN.  Sure,  of  course,  if  you  ask  somebody  to  do  some- 
thing they  don't  know  how  to  do.  My  story  is  this,  and  I  think  it 
is  a  good  analogy  for  the  minority  experience:  We  have  perfectly 
bright,  competent  people  in  West  Virginia.  They  extract  coal,  they 
harvest  timber,  and  they  are  engaged  in  basic  manufacturing;  as 
bright  as  anybody  an3^where  around  the  world.  But  they  are  not 
sensitized  to  these  new  economies,  to  the  diversification  economies. 

So  you  must  go  through  a  process  of  sensitizing  those  capable 
people,  teaching  them,  making  them  believe  that  they  can  do  high- 
tech,  and  that  is  a  cultural  and  social  thing.  But  the  mentor-pro- 
tege relationship  does  all  of  that.  It  creates  confidence  and  it  cre- 
ates a  teaching  relationship. 

There  is  a  financial  reason  to  do  it.  Because  the  agencies — as  far 
as  Federal  government  contractors  are  concerned — are  tasked  to 
come  back  and  say,  "Hey,  we  performed." 

Ms.  Berry.  Yes.  You  get  productivity.  You  get  development.  You 
increase  the  human  capital  and  do  all  of  those  things. 

Mr.  MoLLOHAN.  A  broader  subcontractor  base  for  the  govern- 
ment. 

It  creates  competition  in  the  marketplace.  It  is  a  win-win  for  ev- 
erybody. It  is  an  extremely  simple  kind  of  concept.  It  is  imple- 
mented sporadically  through  different  agencies  and  geographically. 
But  I  think  works  wonderfully  well. 

Ms.  Berry.  Okay.  Well,  I  am  glad  we  had  this  conversation.  We 
will  look  at  that. 

Mr.  MoLLOHAN.  I  hope  so. 

Ms.  Berry.  Especially  since  we  agree  about  it. 

Mr.  MOLLOHAN.  We  probably  agree  about  a  lot  of  things. 
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FY  1995  BUDGET  REQUEST 

Mr.  MOLLOHAN.  Let  me  just  ask  you  some  questions  for  the 
record. 

Ms.  Berry.  Sure. 

Mr.  MOLLOHAN.  Your  current  authorization  expires  at  the  end  of 
fiscal  year  1994.  What  is  the  status  of  that? 

Ms.  Berry.  We  have  had  a  hearing  in  the  House  on  our  author- 
ization. A  hearing  in  the  Senate  was  scheduled.  It  has  now  been 
deferred  until  after  the  recess,  and  we  hope  to  have  it  right  after 
the  recess. 

Mr.  MOLLOHAN.  So  you  expect  to  have  an  authorization? 

Ms.  Berry.  We  expect  to.  This  time  we  are  starting  early,  so  we 
expect  to  have  one. 

Mr.  MOLLOHAN.  What  was  your  budget  request  to  0MB  and 
what  reductions,  if  any,  did  you  receive  to  your  request?  What  was 
your  total  request  to  0MB? 

Ms.  Berry.  $11.14  million,  and  now  we  have  $10.2  million. 

Mr.  MOLLOHAN.  Where  did  you  receive  those  reductions? 

Ms.  Berry.  Primarily  in  nonpersonnel  costs. 

Mr.  MOLLOHAN.  What  would  an  example  of  that  be? 

Ms.  Berry.  Why  don't  you  come  and  answer  the  question,  Mary? 

Mr.  MOLLOHAN.  Why  don't  you  just  expand  on  that  for  the 
record. 

Ms.  Berry.  All  right.  I  will  do  that. 

[The  information  follows:] 

Commission  on  Civil  Rights 

Before  I  became  Chair,  the  Commission's  budget  request  was  submitted  to  the  Of- 
fice of  Management  and  Budget  in  the  amount  of  $11,144,000.  Early  in  1994,  I  and 
the  Acting  Staff  Director  met  with  officials  at  0MB  and  negotiated  a  passback  fig- 
ure of  $10,200,000  for  the  Commission's  FY  1995  budget  request.  The  difference  be- 
tween these  two  figures  is  $944,000.  Reductions  from  our  original  request  were 
taken  in  a  whole  host  of  areas  including  the  lowering  of  the  grade  levels  and  sala- 
ries of  the  30  new  FTEs,  and  the  reduction  of  the  expected  travel  costs  to  reflect 
an  orientation  period  for  these  new  hires.  Printing  costs  were  reduced  by  eliminat- 
ing the  initiation  of  a  proposed  Commission  Journal,  and  by  reprinting  the  Commis- 
sion brochure  out  of  current  fiscal  year  funding  instead  of  lapsing  it  until  FY  1995. 
Other  reductions  were  taken  in  the  area  of  agency  subscriptions  to  books  and  peri- 
odicals, and  in  the  purchase  of  new  copying  equipment. 

Mr.  MOLLOHAN.  All  right. 

The  Commission's  budget  request  reflects  an  increase  of 
$2,424,000  and  30  FTEs  over  the  Commission's  fiscal  year  1994  ap- 
propriation. That  represents  a  24  percent  increase  in  funds  and  a 
33.3  percent  in  FTEs  over  your  1994  levels. 

At  this  time  a  lot  of  agencies  are  receiving  level  funding  or  actual 
reductions.  Why  is  the  Commission  requesting  such  a  large  in- 
crease? 

Ms.  Berry.  I  will  explain  it  this  way.  First,  I  will  explain  my  an- 
swer to  the  last  question  concerning  our  budget  request  and  reduc- 
tions. 

The  Commission  submitted  a  budget  request  before  I  became 
chair.  When  I  became  chair,  I  went  to  OMB  and  renegotiated  the 
budget.  I  renegotiated  it  with  Mr.  Ishimaru  and  the  OMB  based  on 
my  own  notion  of  where  the  funds  could  be  better  allocated.  That 
is  the  pattern  that  I  followed. 
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Consistent  with  what  I  presented  to  you  is  where  I  think  the  em- 
phasis ought  to  be,  which  is  not  objected  to  by  the  other  members 
of  the  Commission.  So  there  was  a  reconsidering  that  went  on, 
which  is  why  I  gave  that  answer. 

Now,  in  that  reconsidering,  here  is  what  we  took  into  account, 
and  they  agreed  with  us,  that  in  point  of  fact  over  the  last  few 
years,  the  Commission  experienced  RIFs,  big  budget  reductions  for 
a  lot  of  political  reasons  and  the  fact  that  it  wasn't  doing  anything, 
to  be  perfectly  frank,  even  though  I  was  a  member  in  the  minority, 
and  I  complained  mightily  about  it.  So  it  just  wasn't  worth  invest- 
ing money.  So  we  had  these  big  reductions. 

If  you  look  at  the  pattern  on  the  chart,  you  see  us  getting  these 
big  cuts  and  staying  down  there,  while  the  agencies  that  we  are 
supposed  to  monitor  are  getting  increases.  So  they  have  got  huge 
budgets;  we  are  tiny,  yet  people  say.  Why  aren't  you  monitoring 
these  agencies?  Why  don't  you  do  this?  Why  don't  you  get  these  re- 
ports out  that  you  have  done? 

So  I  looked  at  the  agency  with  Mr.  Ishimaru  and  it  was  clear  to 
us  that  we  had  a  very  bad,  what  I  call  tooth  to  tail,  ratio.  We  have 
a  lot  of  supervisors  because  in  the  RIFs  you  had  some  high  grades, 
but  the  middle  of  the  agency  was  like  decimated.  For  example,  at 
the  GS-9,  GS-11  level,  the  people  who  were  the  desk  officers  doing 
the  analyses  of  the  agencies,  the  lawyers  who  were  doing  the  re- 
ports. 

So  what  I  said  to  the  0MB  is  if  you  give  us  this  increase,  we  will 
use  it  to  beef  up  that  area  of  the  budget  so  that  we  can  get  these 
reports  out,  we  can  do  the  watchdog  function,  and  that  is  what  this 
money  is  for.  If  you  look  at  it  and  compare  even  what  we  would 
be  getting,  and  we  look  at  the  agencies  that  we  have  to  monitor 
and  see  where  they  are,  you  can  still  see  it  is  a  tiny  bit.  But  I  think 
we  will  get  greater  efficiency  in  the  recommendations  we  make  to 
them  based  on  having  these  people  to  do  the  work,  and  that  is 
what  the  heart  of  this  budget  request  is  about. 

Mr.  MOLLOHAN.  Well,  we  are  going  to  submit  a  number  of  ques- 
tions for  the  record,  and  we  would  appreciate  your  responding  to 
them.  And  we  express  appreciation  for  your  appearance  here  today 
and  look  forward  to  working  with  you. 

Ms.  Berry.  Thank  you  very  much,  Mr.  Chairman, 

Mr.  MoLLOHAN.  Thank  you. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 
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Questions  from  Chairman  Smith 
COMMISSION  ON  CIVIL  RIGHTS 

Justifications  for  Requested  Increase 

Q.2.   How  many  of  these  new  positions  will  be  used  for  program 
work  versus  administrative  assignments,  and  in  the  case  of 
program  work,  to  what  areas  will  the  new  positions  be  assigned? 

A  2.   Twenty  of  the  requested  thirty  new  FTEs  will  be  assigned  to 
program  work,  and  ten  positions  will  be  assigned  to 
administrative  work.   The  twenty  new  program  positions  are  as 
follows: 

9  Civil  Rights  Analysts  (4  in  the  regional  offices  and  5  in 

the  Office  of  Civil  Rights  Evaluation) 
5  Attorney-Advisors  in  the  Office  of  General  Counsel 
1  Statistician  for  the  Office  of  Civil  Rights  Evaluation 
1  Special  Assistant  in  the  Office  of  the  Staff  Director 
4  Program  Support  staff  (2  in  the  General  Counsel's  office 

and  2  in  the  Office  of  Civil  Rights  Evaluation) 

Q.3.   How  many  of  the  new  positions  would  be  assigned  to  the 
regional  offices  versus  the  headquarters  office? 

A. 3.   Of  the  requested  30  new  FTEs,  4  would  be  assigned  to  the 
regional  offices  and  26  to  the  headquarters  office. 

Q.4.   What  are  the  grade  levels  and  titles  of  these  new 
positions? 

A. 4.   Specifically,  we  are  requesting  funding  for  the  following 
new  positions: 

Grade  Title 

Equal  Opportunity  Specialist 

Civil  Rights  Analysts 

Statistician 

Attorney-Advisors 

Special  Assistant  to  the  Staff  Director 

Para-Legal 

Personnel  Management  Specialist 

Attorney-Advisor 

Civil  Rights  Analysts 

Attorney-Advisor 

Civil  Rights  Analysts 

Writer/Editor 

Computer  Specialist 

Secretaries 


1 

GS-12 

3 

GS-12 

1 

GS-12 

3 

GS-12 

1 

GS-11 

1 

GS-11 

1 

GS-11 

1 

GS-11 

4 

GS-11 

1 

GS-09 

2 

GS-09 

1 

GS-09 

1 

GS-09 

2 

GS-08 
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1  GS-07  Accountant 

2  GS-07  Secretaries 
2  GS-06  Secretaries 

1  GS-05  Accounting  Technician 

1  GS-05  Mail  Clerk 


FY  1995  Program  Plans 

Q.l.   You  indicate  in  your  testimony  that  the  Commission  will  be 
focusing  a  significant  portion  of  its  resources  on  the  evaluation 
of  Federal  civil  rights  enforcement  programs.  What  are  your 
objectives  in  this  effort? 

A.l.   The  primary  purpose  of  the  Commission's  evaluation  of 
Federal  civil  rights  enforcement  is  to  assist  the  President  and 
the  Congress  in  shaping  programs  that  can  effectively  eliminate 
discrimination  and  promote  equal  opportunity.   Typically  our 
studies  address  issues  such  as  whether  an  agency  has  sufficient 
resources,  allocates  its  resources  appropriately  among  competing 
programs,  adheres  to  regulations,  provides  adequate  education  and 
outreach  to  its  customers,  applies  the  law  broadly,  adopts 
optimal  enforcement  strategies  that  redress  discrimination  when 
it  occurs  and  deters  discrimination  to  the  maximum  extent 
possible. 

In  FY  1995,  the  Commission  intends  to  devote  considerable  effort 
to  the  area  of  monitoring  and  analyzing  the  enforcement  of 
existing  civil  rights  laws  by  the  various  departments  and 
agencies.   Through  your  endorsement  of  our  request  for  additional 
staff,  we  intend  to  hire  individuals  with  expertise  in  voting 
rights,  housing,  education,  employment  and  health,  for  example, 
so  that  we  can  proceed  with  these  program  goals  with  a  cadre  of 
highly  qualified  staff.   This  should  enable  us  to  more 
comprehensively  analyze  the  effectiveness  with  which  these  laws 
are  being  enforced.   The  subsequent  reports  that  we  will  produce 
should  prove  to  be  helpful  to  the  various  congressional 
appropriations  and  oversight  committees  in  their  evaluation  of 
the  agencies  under  their  purview.   It  is  our  hope  that  with 
additional  staff,  the  Commission's  renewed  emphasis  on  civil 
rights  law  enforcement  will  enable  us  to  contribute  more 
effectively  to  the  reduction  of  discrimination  in  a  wide  variety 
of  subject  areas. 

Q.2.   What  plans  does  the  Commission  have  for  tracking  Commission 
recommendations  contained  in  previous  reports  to  determine  the 
acceptance  of  Commission  guidance  overall? 

A. 2.   The  Commission's  followup  activities  track  and  promote  the 
adoption  of  recommendations  contained  in  its  reports, 
particularly  recommendations  directed  at  government  agencies, 
Followup  activities  typically  include  correspondence  and  meetings 
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with  key  agency  officials,  members  of  Congress,  congressional 
staff,  private  interest  groups,  etc.  to  explain  the  Commission's 
position  and  to  gather  information  about  plans  to  implement  our 
recommendations.   Additionally,  findings  and  recommendations 
contained  in  Commission  reports  are  often  presented  in  testimony 
before  congressional  committees  and  other  government  bodies. 
Followup  activities  vary  from  report  to  report  with  the 
availability  of  resources  and  may  continue  from  6  months  to  2 
years  or  more. 

The  Commission  plans  to  conduct  a  range  of  followup  activities  on 
future  reports.   The  additional  resources  requested  for  FY  1995 
would  enable  the  Commission  to  provide  more  extensive  followup 
and  thereby  increase  the  impact  of  our  reports. 

Q.3.   Which  Federal  agencies  will  be  included  in  your  studies  of 
civil  rights  enforcement  efforts?  How  were  these  agencies 
selected? 

A. 3.   The  Commission's  FY  1995  project  on  the  enforcement  of 
equal  employment  opportunity  laws  will  focus  on  the  Equal 
Employment  Opportunity  Commission  (EEOC)  and  the  Department  of 
Justice  (DOJ) .   The  Commission  decided  to  focus  on  equal 
employment  opportunity,  in  part,  because  no  comprehensive 
evaluation  of  enforcement  in  this  area  has  been  done  in  several 
years.   Moreover,  with  the  enactment  of  the  Americans  with 
Disabilities  Act  and  the  Civil  Rights  Act  of  1991,  significant 
new  responsibilities  were  created  for  both  DOJ  and  EEOC. 
Consequently,  the  Commission  decided  an  examination  of  the 
employment  area  was  critically  important. 

Q.4.   How  does  this  effort  differ  from  your  ongoing  monitoring  of 
Federal  civil  rights  enforcement? 

A. 4.   The  Commission's  enforcement  studies  provide  an  in-depth 
examination  of  major  civil  rights  law  enforcement  issues.   The 
fact-finding  and  analysis  which  go  into  such  a  study  must  be 
sufficient  to  support  a  comprehensive  set  of  findings  and 
recommendations  for  advancing  civil  rights  enforcement.  In 
contrast,  monitoring  is  designed  to  give  the  Commission  basic 
information  on  the  status  of  civil  rights  enforcement  in  a  range 
of  areas.   Monitoring  promotes  interagency  communication  and 
coordination  and  helps  to  focus  the  Commission's  program 
activities  by  illuminating  areas  that  warrant  careful  and 
extensive  investigation.   For  example,  the  Title  VI  study,  now 
underway,  was  proposed  and  approved  on  the  basis  on  monitoring 
conducted  in  FY  1992  and  1993.   During  FY  1995,  the  Commission's 
monitoring  will  focus  on  agencies  responsible  for  civil  rights 
enforcement  in  a  number  of  areas,  e.g.  education,  immigration 
programs  and  policies,  and  environmental  justice. 
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Q.5.   When  will  the  Racial  and  Ethnic  Tensions  Project  be 
completed? 

A. 5.   We  expect  to  conduct  the  last  hearing  in  this  multi-year 
project  in  the  Mississippi  Delta  region  in  FY  1995.  The 
completion  of  reports  will  take  us  into  FY  1996.  The  entire 
project  should  be  completed  by  the  end  of  FY  1996. 

Regional  Offices 

Q.l.   How  many  regional  offices  does  the  Commission  currently 
have? 

A.l.   The  Commission  currently  has  six  regional  offices. 

Q.2.   Does  the  Commission  plan  to  open  additional  regional 
offices  in  FY  1995  or  in  succeeding  years? 

A. 2.   The  Commission  does  not  plan  to  open  additional  regional 
offices  in  FY  1995. 

Q.3.   What  is  the  advantage  of  having  a  regional  presence  to  the 
mission  of  the  Commission? 

A. 3.   The  Commission's  presence  throughout  the  nation  provided  by 
the  regional  offices  enables  it  to  be  informed  of  civil  rights 
happenings  in  local  communities,  States,  and  the  regions, 
enlarging  its  perspective  on  issues,  and  sensitizing  it  to 
concerns  that  may  be  quite  different  from  those  in  the  nation's 
capital.   The  regional  offices  increase  the  effectiveness  of  the 
Commission  by  imparting  the  Commission's  position  on  issues, 
distributing  Commission  reports,  and  educating  the  public  on 
findings  and  recommendations  contained  in  our  various  studies. 
Regional  offices  provide  sources  of  information  that  might  not 
otherwise  be  available.   They  facilitate  liaison  with  other 
Federal  civil  rights  agencies  and  their  monitoring  efforts 
outside  the  Washington,  D.C.  area. 

A  regional  presence  provides  for  close  cooperation  and  liaison 
with  the  State  Advisory  Committees  and  support  for  fulfilling 
their  obligations  to  the  Commission.   In  varying  degrees,  the 
regional  offices  also  provide  technical  assistance  to  State, 
local,  and  private  nonprofit  civil  rights  organizations;  respond 
to  local  civil  rights  complaints  with  guidance  to  individuals 
about  the  process  for  filing  complaints;  assist  agencies  and 
individuals  with  civil  rights  research;  and  provide  speakers  for 
local  and  State  civil  rights  events.   The  regional  offices 
provide  a  regional  perspective  on  national  issues  and  they  work 
to  keep  headquarters  abreast  of  all  civil  rights  developments 
around  the  country. 
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Mandated  Restrictions 

Q.l.   The  budget  request  recommends  that  the  earmarks  and 
restrictions  currently  contained  in  your  appropriation  be 
eliminated.   Please  briefly  describe  each  of  these  restrictions 
and  why  you  think  they  should  be  eliminated. 

A.l.   Various  earmarks  and  restrictions  have  been  imposed  on  the 
Commission  by  the  Appropriations  Committees  since  FY  1987.   The 
Committees  imposed  these  restrictions  in  response  to  management 
concerns  raised  by  a  General  Accounting  Office  audit. 

Since  FY  1988,  the  Commission  has  consistently  been  in  compliance 
with  the  earmarks.   Commission  policies  developed  in  the  last 
several  years  (and  spending  patterns)  have  been  fully  supportive 
of  maintaining  a  vigorous  regional  program  and  increasing 
monitoring  of  federal  civil  rights  enforcement  efforts. 
Consequently,  maintaining  these  earmarks  are  no  longer  necessary. 

The  consultant  earmark,  in  particular,  was  imposed  in  response  to 
the  mid-1980s  General  Accounting  Office  report  on  the  Commission, 
which  included  a  finding  that  the  agency  did  not  follow 
governmentwide  policies  on  the  use  of  consultants.   In  response, 
the  Commission  revised  its  internal  policies  and  procedures  on 
consultant  appointments  to  ensure  that  all  legal  requirements 
were  followed.   Since  the  Commission  has  been  in  compliance  with 
this  earmark  from  FY  1988  until  the  present,  and  since  our 
compliance  has  been  verified  by  subsequent  GAO  audits,  we  believe 
that  the  limit  on  funds  for  consultants  is  unnecessary. 

The  Commission  has  also  been  in  compliance  with  the  limitation  on 
Schedule  C  appointments,  as  verified  by  recent  GAO  audits.   We 
believe  this  limitation  is  no  longer  necessary. 

Membership  on  the  Commission  was  intended  by  Congress  to  be  a 
part-time,  policy  making  position.   Past  problems  were  documented 
by  GAO  regarding  certain  Commissioners  turning  the  appointment 
into  a  full-time  job.   The  restriction  on  billable  days  for 
Commissioners  was  imposed  as  a  result.   In  recent  years,  many 
Commission  members  have  worked  far  less  than  the  available  number 
of  days  under  this  limitation. 

Commissioners  and  Special  Assistants 

Q.l.   What  functions  do  the  Special  Assistants  to  the 
Commissioners  perform? 

A.l.   Special  Assistants  to  the  Commissioners  are  appointed  under 
the  Schedule  C  authority  in  the  Excepted  Service.   While  the 
current  incumbents  are  performing  at  several  different  grade 
levels,  their  functions  include:  reviewing  all  written  materials 
related  to  USCCR  hearings  and  studies  to  advise  their 
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related  to  USCCR  hearings  and  studies  to  advise  their 
Commissioner  of  modifications  as  appropriate;  drafting 
confidential  and  other  correspondence  and  speeches  setting  forth 
the  Commissioner's  position  on  a  given  issue;  coordinating  plans 
for  meetings  and  speaking  engagements;  obtaining  background 
material;  briefing  their  Commissioner  on  various  issues;  and 
ensuring  that  the  Commissioner's  views  are  communicated  within 
the  Commission  in  a  clear  and  timely  manner.   Special  Assistants 
also  establish  procedures  to  monitor  the  Commission's  activities 
related  to  policies,  programs  and  projects  that  are  subject  to 
review  and  comment  by  the  Commissioners.   Assistants  perform 
special  assignments  concerning  policy  or  program  matters  of  a 
confidential  or  politically  sensitive  nature  for  their 
Commissioner  which  may  include  the  establishment  of  special  case 
or  report  files,  and  the  development  and  coordination  of 
information  requests  from  members  of  Congress,  White  House  staff, 
and  key  Federal  officials.   Assistants  also  prepare 
administrative  documents  such  as  time  cards,  travel  vouchers,  and 
requests  for  reimbursement  in  support  of  the  Commissioner's  USCCR 
activities. 

Q.2.   How  much  of  the  Commission's  appropriations  request  is 
comprised  of  salary  and  related  costs  and  travel  associated  with 
the  Commissioners  and  their  Special  Assistants? 

A. 2.   Of  the  FY  1995  requested  amount,  $855,250.  represents 
salary,  travel  and  related  costs  associated  with  the 
Commissioners  and  Special  Assistants. 

Q.3.  What  are  the  grade  levels  of  the  Special  Assistants  to  the 
Commissioners,  are  they  full-time  employees,  and  is  there  a  need 
for  full-time  assistants  at  these  levels? 

A. 3.   There  are  8  Special  Assistants  to  the  Commissioners.  Of 
this  total,  3  are  GS-13s,  1  is  a  GS-12,  and  4  are  GS-lls.   Of  the 
8  Special  Assistants,  6  are  full-time  employees,  1  is  part-time 
and  1  is  intermittent.   In  FY  1991,  the  earmark  on  the  grade 
level  (GS-11)  and  the  number  of  billable  days  (150)  was  lifted 
for  Commissioners'  Assistants.   In  February  1991,  the 
Commissioners  adopted  a  policy  that  permitted  each  member  to 
employ  a  Special  Assistant  up  to  the  GS-13  level,  based  on  an 
individual's  education  and  experience.   The  Commissioners  also 
agreed  that,  depending  on  the  needs  of  each  Commissioner,  an 
Assistant  could  be  employed  up  to  full-time. 

State  Advisory  Councils* 

Q.l.   What  function  does  each  of  the  State  Advisory  Councils  have 
in  carrying  out  the  Commission's  work? 

A.l.   State  Advisory  Committees  aid  the  Commission  in  its 
factfinding,  documenting  the  issues  through  investigation  and/or 
formal  hearings  and  issuing  reports  to  the  Commission.   The 
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Commission's  Advisory  Committees  generally  choose  their  own  areas 
of  study  (within  the  Commission's  jurisdiction),  with  each 
committee  deciding  what  the  most  urgent  issues  are  in  its  State. 
This  policy  allows  the  diversity  of  our  country  to  be  recognized 
in  a  real  way  in  the  Advisory  Committee's  projects.  A  State  by 
State  approach  provides  a  way  to  report  on  problems  that 
otherwise  might  be  ignored.   It  has  also  resulted  in  new  issues 
being  examined  first  at  the  State  and  local  level. 

The  Commission  occasionally  asks  the  Advisory  Committees  to 
participate  in  national  or  regional  studies.   It  has  done  this, 
for  example,  in  the  areas  of  prisons  and  school  desegregation. 
All  such  studies  of  the  committees  are  independent,  however. 

An  important  function  of  the  Advisory  Committees  is  to  extend  the 
Federal  civil  rights  presence  into  every  State  and  many 
communities.   The  State  Advisory  Committees  have  been  termed  the 
"eyes  and  ears"  of  the  Commission.   Members  keep  in  touch  with 
their  respective  regional  offices,  helping  the  Commission  to  stay 
abreast  of  local  and  statewide  civil  rights  developments  and 
issues.   Committee  members  may  also  help  to  explain  the 
Commission's  mission  thereby  assisting  in  the  Commission's 
clearinghouse  function. 

Q.2.   Does  each  of  the  State  Advisory  Councils  have  the  support 
of  a  regional  office?  Which  ones  do  not? 

A. 2.   Each  State  Advisory  Committee  is  assigned  to  a  regional 
office.   The  amount  of  staff  support  varies  among  these  regional 
offices.   The  State  Advisory  Committee  regional  office 
assignments  and  the  staffing  within  each  region  is  detailed 
below: 


Eastern  Regional  Office   (4  professional,  1  support  staff) 


Connecticut 

District  of  Columbia 

Maryland 

New  Hampshire 

New  York 

Rhode  Island 

Virginia 


Delaware 

Maine 

Massachusetts 

New  Jersey 

Pennsylvania 

Vermont 

West  Virginia 


Southern  Regional  Office  (2  professional,  1  support  staff) 
Florida  Georgia 

Kentucky  North  Carolina 

South  Carolina  Tennessee 


Midwestern  Regional  Office  (2  professional,  1  support  staff) 
Illinois  Indiana 

Ohio  Michigan 

Minnesota  Wisconsin 
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Central  Regional  Office  (3  professional,  2  support  staff) 

Alabama  Arkansas 

Iowa  Kansas 

Louisiana  Mississippi 

Missouri  Nebraska 

Oklahoma 

Rocky  Mountain  Regional  Office  (2  professional,  1  support  staff) 

Colorado  Montana 

North  Dakota  South  Dakota 

Utah  Wyoming 

Western  Regional  Office  (4  professional,  1  support  staff) 


Alaska 

California 

Idaho 

New  Mexico 

Texas 


Arizona 

Hawaii 
Nevada 
Oregon 
Washington 


Q.3.   How  much  Commission  staff  support  is  allocated  to  the  State 
Advisory  Councils?   How  much  of  the  increase  requested  in  FTEs 
would  be  allocated  to  support  the  State  Advisory  Councils? 

A. 3.   During  FY  1993,  Commission  staff  support  for  the  State 
Advisory  Committees  (SACs)  totaled  27  FTEs.   Four  of  the  30  new 
FTEs  included  in  our  FY  1995  request  would  be  assigned  to  the 
Commission's  regional  offices  to  enhance  our  support  for  the 
SACs. 

Adjustments  for  Inflation 

Q.l.   You  are  requesting  $637,000  for  inflation  for  personnel  and 
non-personnel  costs.   Please  provide  for  the  record  a  detailed 
breakdown  of  this  amount. 


A.l.   Adjustments  for  inflation: 
Object  Classes 


On-Board  Personnel 

•  FY  '93  locality  pay 

•  1.6  percent  Inflation  allowed  by  0MB 

•  unfilled  FY  '93  &  FY  '94  vacancies 


Costs 
$429,000 


Non-Permanent  Positions 

•  includes  part-time  and  intermittent 
staff,  but  no  temporaries  are 
planned  in  FY  '95 

Promotions 

•  estimate  for  step  and  grade 
increases  overall 


(36,000) 


34,000 
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Lump  Sum 

•  estimated  unused  annual  leave 
for  any  terminating  staff 

Awards 

Benefits:   Regular  Personnel 

•  associated  with  1.6  percent  inflation 

•  anticipated  benefits  percentage 
increase 

•  includes  Workers'  Compensation 

Benefits:   Former  Personnel 

Travel 

•  increased  staff 

Transportation  of  Things 

GSA  Rentals 

•  actual  GSA  bill  on  hand 

Communications 

•  inflation 

Other  Services 

•  inflation 

Supplies 
Equipment 

Total 


10,000 

2,000 
113,000 


(8,000) 
9,000 

2,000 
30,000 

35,000 

13,000 

3,000 

1,000 

$637,000 


Program  Increase 

Q.l.   You  are  requesting  an  increase  of  $496,000  in  program 
increases  for  non-personnel  object  classifications  related  to  the 
3  0  additional  FTEs  requested.   Please  provide  for  the  record  a 
breakdown  of  this  amount  by  object  classification. 


A.l.   Program  increases  for  non-personnel  object  classifications: 
Object  Class  Amount 

Travel  $217,000 

Communications  35,000 
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Printing  49,000 

(Additional  staff  would  speed 
up  our  production  of  reports) 

Other  Services  47,000 

•  Staff  Training 

•  Equipment  installations 
for  new  hires 

•  Data  processing  services 

•  NFC  contract  costs 

•  Health  services  contract 

Supplies  43,000 

•  Software 

•  General  office  supplies 

Equipment  105,000 

•  PCs  for  new  hires 

•  Furniture  for  new  hires 
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Total  $496,000 


Thursday,  April  14,  1994. 
COMMISSION  ON  IMMIGRATION  REFORM 

WITNESSES 

BARBARA  JORDAN,  CHAIR 

SUSAN  MARTIN,  EXECUTIVE  DIRECTOR 

Mr.  MOLLOHAN.  The  Committee  will  come  to  order.  We  will  now 
hear  the  testimony  from  the  Commission  on  Immigration  Reform 
which  requests  an  appropriation  of  $1,493  million  for  fiscal  year 
1995. 

We  will  insert  in  the  record  at  this  point  the  Commission's  fiscal 
year  1995  budget  justification. 

[The  justification  follows:] 


(631) 
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COMMISSION  ON  IMMIGRATION  REFORM 

1825  Connecticut  Avenue,  N.W.,  Suite  511 
Washington,  D.C.  20009-5708 

TEL  (202)  673-5348  •  FAX  (202)  673-5354 


COMMISSION  ON  IMMIGRATION  REFORM 

(DETAILED  JUSTIFICATION) 


IntToduction 

The  Commission  on  Immigration  Reform  was  established  under 
Section  141  of  the  Immigration  Act  of  1990.    The  mandate  of  the 
Commission  is  to  review  and  evaluate  the  impact  of  U .  S .  immigration 
policy  and  to  transmit  to  the  Congress  a  report  of  its  findings  and 
recommendations  for  additional  changes  that  should  be  made  with 
respect  to  immigration  into  the  United  States . 

The  Commission  is  composed  of  nine  members .    Eight  are 
congressional  appointees  and  the  Chair  is  appointed  by  the 
President .    The  Commission  is  a  fully  bipartisan  body . 

The  Commission  is  mandated  to  report  to  Congress  with  its 
recommendations  on  September  30,  1994  and  September  30,  1997.    In 
addition  to  these  triennial  reports,  the  Commission  intends  to  issue 
periodic  reports  on  the  current  implementation  and  impact  of 
immigration  policy.    These  interim  reports  will  include 
recommendations  for  changes  that  need  to  be  made  prior  to  the  next 
triennial  report. 
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Areas  of  Substantive  Focus 


The  Commission  is  giving  particular  focus  to  unresolved 
problems  regarding  the  entry  and  presence  of  illegal  aliens .     The 
Immigration  Act  of  1990  was  predicated,  in  part,  on  an  assumption 
that  the  back  door  of  illegal  immigration  had  been  closed  by  passage 
of  the  Immigration  Reform  and  Control  Act  of  1986.     IRCA,  however, 
did  not  effectively  control  illegal  immigration.     The  Commission, 
therefore,  is  examining  options  to  more  effectively  respond  to  the 
continuing  inflow  of  illegal  aliens.     In  its  FY  1994  Report  to 
Congress,  CIR  plans  to  provide  recommendations  on  such  issues  as: 
worksite  and  other  interior  enforcement;  border  enforcement; 
exclusion  and  deportation ;  and  criminal  aliens . 

The  Commission  also  plans  to  report  its  findings  regarding 
U.S.  policies  and  procedures  for  addressing  immigration 
emergencies .     CIR  will  make  recommendations  about  the  array  of 
issues  affecting  the  nation's  capacity  to  respond  to  migration 
emergencies,  particularly  those  that  have  roots  in  political  and /or 
humanitarian  crises  abroad .     Among  the  areas  under  consideration 
are :    policies  to  avert  or  ameliorate  immigration  emergencies ; 
contingency  planning;  legal  provisions  and  frameworks  for  handling 
an  emergency;  and  return  of  those  granted  temporary  protection 
when  an  emergency  is  over. 

While  addressing  the  pressing  issues  of  enforcement  of  U.S. 
immigration  law,  the  Commission  is  also  assessing  the  new  provisions 
regarding  legal  entries  adopted  in  the  Immigration  Act  of  1990,  with 
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the  aim  of  reporting  on  its  effect   on  the  flow  of  legal  immigrants  and 
nonimmigrants .    U.S.  immigration  policy  attempts  to  balance  a 
variety  of  interests  and  concerns  regarding  legal  immigration .    The 
FY  1994  report  will  examine  the  extent  to  which  implementation  of 
the  Immigration  Act  of  1990  and  early  evidence  regarding  its  impact 
on  admissions  accord  with  the  desired  outcomes .    It  will  also  identify 
unintended  consequences .    Where  clear  evidence  of  problems  is 
uncovered,  the  Commission  will  provide  recommendations  for  change. 
Where  potential  problems  or  troubling  trends  are  identified,  the 
Commission  will  monitor  these  development  and  issue  future  reports, 
if  needed . 

In  FY  1995,  the  Commission  will  continue  to  assess  the 
adequacy  of  U .  S .  policies  regarding  illegal  immigration  and  make 
recommendations  (additional  to  those  in  the  FY  1994  report)  to 
address  identified  problems.    More  specifically,  the  Commission  will 
assess  the  effectiveness  of  new  strategies  adopted  to  stem  the  flow  of 
illegal  aliens  in  order  to  report  to  Congress  on  progress  made  in 
achieving  enforcement  goals . 

In  FY  1995,  the  Commission  will  increase  its  focus  on  the 
impact  of  the  changes  in  immigration  adopted  in  the  Immigration  Act 
of  1990.    FY  1995  is  the  first  year  in  which  all  of  these  changes  will 
have  been  implemented.    The  new  Diversity  Program  is  scheduled  to 
be  implemented  as  of  October  1,  1994.    The  other  provisions  —  the 
flexible  cap  on  overall  admissions ,  the  new  employment-based 
categories,  changes  in  nonimmigrant  visa  processing,  etc.  —  will 
have  been  in  effect  for  three  full  years  (FY  1992-FY  1994) .    The 
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Commission,  in  keeping  with  its  legislative  mandate  will  exeunine  the 
impact  of  these  new  provisions  on  the  level  and  characteristics  of 
immigration  to  the  United  States;  the  U.S.  economy,  including 
employment,  wages,  working  conditions ,  entrepreneurial  activity, 
etc . ;    social  and  community  relations ;    state  and  local  finances ;  U .  S . 
population  emd  environment ;  and  U.S.  foreign  policy  and  national 
security. 

Commission  Activities 

The  Commission  undertakes  a  number  of  activities  in  order  to 
fulfill  its  mandate  to  Congress .     These  include :    public  hearings  and 
roundtable  discussions ;  staff  research  and  analysis  of  immigration 
issues;  contract  research;  taskforces  and  workgroups  to  develop 
specific  options  for  the  Commissioners'  consideration;  and  fact- 
finding missions . 
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Hearings  and  Consultations 

The  Commission  held  its  first  meeting  on  December  3,  1992. 
Since  then,  the  Commission  has  held  public  hearings  or  round  table 
consultations  with  experts  on  the  following  issues : 

January  1993 


February  1993 


April  1993 


September  1993 


October  1993 


December  1993 


Public  Hearing  on  Immigration  Priorities 
Washington,  D.C. 

Expert  Consultation  on  Immigration  and 
Family  and  Child  Care 
Washington,  D.C. 

Public  Hearing  on  the  Economic  Impact  of 

Immigration 

Washington,  D.C. 

Roundtable  Discussion  of  Enforcement  of 
Immigration  Policy  and  Labor  Standards  at 
the  Worksite 
Washington,  D.C. 

Public  Hearing  on  Immigration  and 
Community  Relations 
Washington,  D.C. 

Public  Hearing  on  the  Impact  of  Immigration 
Los  Angeles,  CA. 

Roundtable  Discussion  on  Local  Impacts 
San  Diego,  CA. 

Roundtable  Discussion  on  Loctil  Impacts 
Los  Angeles,  CA. 


During  the  remainder  of  FY  1994 ,  the  Commission  plans  the 

following  schedule  of  hearings  and  roundtable  discussions: 

February  1994  Public  Hearing  on  Local  Impacts 

Miami,  Florida 

Roundtable  Discussion  on  Immigration 

Emergencies 

Miami,  Florida 
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March  1994  Round  table  on  Alien  Eligibility  for  and 

Utilization  of  Federally -Funded  Services 

PubUc  Hearing  on  Local  Impacts 
El  Paso,  Texas 

Roundtable  Discussion  on  Border  Issues 
El  Paso,  Texas 

May  1994  Public  Hearing  on  Local  Impacts 

Chicago,  Illinois 

August  1994  Public  Hearing  on  Local  Impacts 

Lowell,  Massachusetts 


The  public  hearings  provide  an  opportunity  for  Commissioners 
to  hear  testimony  from  elected  officials  and  other  community  leaders 
and  residents  about  the  impact  of  immigration  on  their  community's 
economy,  services,  education,  community  relations  and  other  issues. 
The  roundtable  discussions  provide  an  opportunity  for  intensive 
discussion  between  Commissioners  and  experts  on  a  variety  of 
issues .    The  roundtables  involve  a  wide  rcmge  of  participants .    For 
example,  the  roundtable  discussion  on  worksite  enforcement  included 
representatives  of  the  major  federal  agencies  responsible  for 
enforcement  of  immigration  and  labor  standards ;  researchers  familiar 
with  the  underground  economy  tuid  immigration  policy; 
representatives  from  labor  unions  and  businesses ;  technical  experts 
on  fraudulent  documentation;  and  others. 

In  FY  1995,  the  Commission  will  continue  its  schedule  of  public 
hearings  and  expert  consultations .    Among  the  possible  sites  for 
Commission  meetings  are  New  York,  Seattle,  San  Francisco,  Dallas 
and  Houston.    Each  of  these  communities  has  significant  levels  of 
ioimigration. 
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Staff  research  and  analysis 

Staff  research  and  analysis  of  immigration  issues  is  an 
important  component  of  the  Commission's  work  plan.    To  date,  the 
staff  is  conducting  research  on  the  following  issues.    In  some  cases, 
preliminary  briefing  papers  have  been  prepared  on  these  issues . 


Implementation  of  the  Immigration  Act  of  1990  —  Staff 
prepared  briefing  papers  on  the  experience  to  date  in 
implementing  the  principal  provisions  of  the  Immigration 
Act  of  1990.    The  staff  continues  to  monitor  progress  in 
implementing  the  legislation  and  analyzes  statistics  on 
the  impact  to  date  on  immigration  flows . 

Worksite  Enforcement  of  Immigration  Policy  —  Papers 
were  prepared  on  the  implementation  of  employer 
sanctions,  verification  of  work  authorization,  anti- 
discrimination strategies  and  enforcement  in  the 
underground  economy .     Staff  also  pi*epared  an  options 
paper  on  strategies  to  improve  worksite  enforcement. 
Through  the  workgroups  described  below,  the 
Commission  is  continuing  to  refine  these  options  in  order 
to  make  recommendations  to  Congress  on  these  important 
issues . 

Impact  of  Immigration  on  States  and  Counties  —  Staff 
prepared  briefing  papers  on  the  impact  of  immigration  on 
Los  Angeles  and  other  affected  communities .    The 
analyses  to  date  are  on  the  following  topics :    eligibility 
and  utilization  of  health  and  cash  assistance ;  impact  on 
education;  impact  on  the  criminal  justice  system.    The 
staff  plans  to  prepare  similar  profiles  for  the  other  major 
places  in  which  immigrants  locate . 

Border  Enforcement  —  Staff  began  an  extensive 
research  paper  on  strategies  currently  used  for  border 
control  and  inspection  of  aliens  at  ports  of  entry . 
Additional  information  for  this  paper  will  be  collected 
and  analyzed  in  preparation  for  the  Commission's 
roundtable  on  border  issues . 

Exclusion,  Deportation  Eind  Detention  of  Aliens  —  This 
research  project  involved  collection  and  analysis  of 
information  on  the  grounds  for  exclusion  and 
deportation,  the  procedures  for  excluding  and 
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deporting  aliens ,  and  how  the  changes  made  by  the 
Immigration  Act  of  1990  have  affected  exclusion  and 
deportation . 

Eligibility,  Utilization  and  Cost  of  Public  Benefits  — 
Staff  have  been  collecting  and  analyzing  information 
about  the  eligibility  of  aliens  (legal  and  illegal)  for 
publically  funded  services  and  assistance,  their 
patterns  of  utilization  of  these  services ,  and  the  net 
costs  of  this  use  of  public  benefits .    The  project  is  also 
analyzing  the  various  mechanisms  used  to  reduce 
utilization,  including  the  pubUc  charge  ground  for 
exclusion,  deeming  reqtiirements  and  time  limitations  on 
eligibility . 


During  FY  1995,  the  staff  will  continue  to  conduct  research 
and  prepare  analyses  of  these  issues .    In  particular,  staff  members 
will  monitor  implementation  of  new  strategies  proposed  for  more 
effective  enforcement  of  immigration  law;  prepare  profiles  and 
analyses  of  the  effects  of  immigration  on  U.S.  communities ; 
synthesize  existing  research  on  the  economic  and  other  impacts  of 
immigration;  and  undertake  additional  research  as  needed  to  develop 
policy  options  and  recommendations. 

Contract  research 

To  supplement  staff  research  and  analysis ,  the  Commission 
funds  research  projects  undertaken  by  outside  experts .    In  order  to 
ensure  the  most  productive  use  of  these  resources ,  the  contract 
research  funds  are  used  to  support  projects  that  build  on  existing 
research  or  expertise .    Also ,  the  Commission  funds  outside  research 
that  requires  substantial  data  collection  in  localities  with  significant 
immigration  impacts.    For  example,  the  Commission  is  funding 
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research  projects  in  FY  1994  that  focus  on  the  effectiveness  and 
impact  of  Operation  Blockade /Operation  Hold  the  Line,  a  pilot 
program  in  El  Paso  to  avert  illegal  movements  across  the  border,  and 
the  handling  and  impact  of  immigration  emergencies  in  southern 
Florida  during  the  1980s  and  1990s. 

During  the  course  of  FY  1995,  the  Commission  plans  to  expand 
the  contract  research  program  to  gain  needed  information  on  the 
impact  of  the  Immigration  Act  of  1990  changes  on  the  U.S.     Among 
the  types  of  research  methodologies  that  the  Commission  will 
consider:    1)  studies  that  analyze  data  already  collected  by  the 
federal  government  (including  studies  that  seek  to  match 
administrative  data  from  two  or  more  federal  agencies) ;  2)  case 
studies  that  analyze  the  impact  of  immigration  on  specific 
occupations,  industries,  services  and/or  localities;  3)  studies  of  the 
implementation  of  specific  provisions  of  the  Immigration  Act  of  1990 
and  related  legislation;  4)  studies  in  which  immigration-related 
questions  are  added  to  cdready  planned  and  funded  surveys  at 
minimal  cost  to  the  CIR;  and  5)  "state-of-the-art**  papers  that 
summarize  the  policy  implications  of  research  on  an  issue  of  priority 
concern  to  the  Commission. 
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Taskforces  and  Workgroups 

The  Comnussion  has  established  taskforces  and  workgroups  to 
help  develop  options  and  recommendations  on  specific  issues.    These 
workgroups  include  representatives  from  the  various  federal 
agencies  responsible  for  implementing  the  applicable  poUcy, 
Congressional  staff,  representatives  of  public  interest  and  other 
groups  concerned  with  the  specifics  of  immigration  policy, 
researchers  and  other  knowledgeable  individuals . 

To  date ,  the  Commission  has  five  workgroups . 

Worksite  Enforcement 


This  workgroup  will  develop  options  to  address  a  range  of 
issues  raised  during  the  expert  roundtable  discussion  on 
worksite  enforcement.    Three  subgroups  have  already  begun 
deliberations  on  the  following  topics :    1 )  verification  of  work 
authorization;  2)  strategies  to  address  national  origins  and 
citizenship  discrimination;  and  3)  priorities,  resources  and 
coordination  of  employer  sanctions ,  labor  standards ,  and  other 
enforcement  efforts  in  the  underground  economy. 


Border  Issues 


This  workgroup  will  focus  on  issues  related  to  border 
enforcement  and  border  relations .    The  issues  include : 
border  enforcement  strategies ;  efforts  to  improve  inspections ; 
the  impact  of  immigration  on  border  communities ,  as  distinct 
from  interior  locations ;  and  strategies  to  avert  illegal 
movements  from  and  through  Mexico. 
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Immigration  Emergencies 


This  workgroup  will  develop  options  to  address  issues 
stemming  from  unplanned,  large-scale  migration  into  the 
United  States,  including:    prevention  and  amelioration 
strategies;  contingency  planning  and  emergency  response; 
legal  statuses  to  use  during  an  immigration  emergency  — 
asylum,  temporary  protected  status,  etc. ;  return  of  those 
granted  temporary  protection  during  an  immigration 
emergency;  and  the  impact  of  immigration  emergencies  on 
communities  that  have  experienced  them. 


Legal  Immigrant  and  Nonimmigrant  Admissions 


This  workgroup  will  assess  the  implementation  and  impact  to 
date  of  the  policy  changes  made  in  the  Immigration  Act  of  1990. 
The  workgroup  will  monitor  provisions  regarding  permanent 
residents  and  nonimmigrants. 


Costs  and  Benefits  of  Immigration 


This  workgroup  will  develop  options  regarding  the  eligibility 
of  legal  and  illegal  immigrants  for  public  aid .    It  will  also 
assess  the  arguments  made  by  states  and  localities  as  to  the 
net  costs  and  benefits  of  illegal  and  legal  immigration.    It  will 
examine  strategies  to  minimize  costs  and  maximize  benefits . 
The  workgroup  will  assess  options  for  federal  coverage  of 
selected  state  and  local  costs ,  taking  into  account  federal 
budget  constrednts. 


Fact-finding  missions 

The  Commissioners  and  staff  conduct  fact-finding  missions  in 
order  to  assess  the  implementation  and  impact  of  immigration  policy . 
In  combination  with  public  hearings ,  these  fact-finding  missions 
include  visits  to  observe  INS  operations ,  such  as  inspections  and 
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Border  Patrol;  visits  to  INS  facilities,  such  as  detention  centers  or 
processing  posts ;  meetings  with  community  groups ;  and  discussions 
with  others  who  are  knowledgeable  about  immigration  issues. 

FY  1995  Appropriation  Request 

For  FY  1995,  the  Commission  is  requesting  $1,493,950  to 
undertake  the  continuing  tasks  necessary  to  report  to  Congress  on 
the  implementation  and  impact  of  U.S.  immigration  policy. 

The  appropriations  request  includes  the  following  categories : 


Staff 


For  FY  1995,  we  request  $448,200  for  salaries  for  full  time 
employees  of  the  Commission.  This  amount  will  support  nine  FTE's. 

Other  budgeted  personnel  expenses  for  FY  1995  include 
$120,000  for  other  salaries  including  the  nine  Commissioners  who 
serve  on  an  intermittent  basis  and  $142,050  for  employee  benefits. 

Travel 

$175,000  is  requested  for  travel  in  FY  1995.  Commissioners  and 
professional  staff  members  are  required  to  travel  to  meetings  and 
hearings  of  the  Commission.  Commissioners  and  steiff  will  also 
conduct  fact-finding  missions  to  assess  the  implementation  of  the 
Immigration  Act  of  1990  and  its  impact  on  domestic  and  foreign 
policy.  Some  staff  travel  will  also  be  required  in  connection  with  the 
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administration  of  the  research  program.  Commission  funds  will  be 
used  as  a  last  resort  to  obtedn  the  testimony  of  expert  witnesses  at 
Commission  meetings. 

Rental  Payment 

We  request  $98 ,  700  for  office  rental  payments  to  the  General 
Services  Administration  for  FY  1995. 

Telephones  and  Postage 

$15,000  is  requested  for  telephone  and  postage  costs  for  FY 
1995.  These  funds  will  pay  for  communications  between  staff  and 
members  of  the  Commission,  contacts  with  the  various  agencies  and 
diverse  interest  groups  concerned  with  immigration  issues 
throughout  the  country,  monitoring  of  the  research  contractors  and 
similar  uses .  The  Commission  will  also  require  postage  to  pay  for  the 
mailings  to  go  to  the  wide  variety  of  individuals  and  organizations 
concerned  with  immigration  to  keep  them  informed  of  the  work  of  the 
Commission . 

Printing  and  Reproduction 

The  Commission  requests  $20,000  for  printing  and 
reproduction  costs  for  FY  1995.  These  costs  include  reproduction  of 
the  Commission's  FY  1994  report  to  Congress,  briefing  materials  for 
the  members  of  the  Commission,  Federal  Registry  notification  and 
other  informational  materials  as  requested,  research  papers,  as  well 


13 


645 


as  the  periodic,  brief  reports  that  the  Comtnission  plans  to  produce 
on  its  work  in  progress . 

Other  Services 

The  Commission  request  $450,000  for  other  services  during  FY 
1995 .  These  include  various  administrative  support  services 
provided  by  GSA,  the  professional  services  of  substantive  experts, 
research  contracts,  reporting,  typesetting  and  editorial  services, 
and  a  variety  of  other  contractual  services  necessary  to  support 
Commission  meetings ,  hearings  and  research  activities . 

Supplies 

We  request  $15,000  for  the  purchase  of  supplies  and  equipment 
during  FY  1995.  This  amount  will  cover  materials  for  mailing  and 
copying  and  ordinary  office  supplies  such  as  paper ,  pens  and 
pencils . 

Equipment 

$10,000  is  requested  for  the  purchase  of  office  equipment 
required  to  support  Commission  program  and  administrative 
operations  during  FY  1995.  The  integration  and  analysis  of  large 
data  bases  requires  the  use  of  computer  equipment,  networks  etc. 
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Mr.  MOLLOHAN.  We  welcome  our  former  colleague,  Barbara  Jor- 
dan, Chair  of  the  Commission. 

Ms.  Jordan,  as  you  know,  your  written  statement  will  be  made 
a  part  of  the  record  and  we  invite  you  to  testify.  As  you  know,  we 
just  had  a  vote  and  we  are  going  to  go  ahead  and  start  and  antici- 
pate that  other  Members  of  the  Committee  will  join  us. 

We  are  particularly  honored  to  have  you  here  today  and  hope 
that  you  feel  comfortable  and  familiar  with  the  surroundings,  and 
I  am  sure  you  do  and  you  know  that  we  are  sincere  in  that. 

Statement  of  the  Chair 

Ms.  Jordan.  Thank  you,  Mr.  Chairman. 

I  really  do  appreciate  your  giving  me  the  opportunity  to  come 
and  testify  about  the  work  of  the  Commission  on  Immigration  Re- 
form. As  you  indicated,  you  have  my  written  testimony,  and  I  will 
just  summarize  the  basic  points.  The  written  testimony  will  be 
available  for  the  record  so  that  as  the  Committee  considers  our 
very  modest  request,  you  will  see  that  we  have  been  prudent  and 
realistic  in  what  we  have  requested. 

As  a  native  Texan  and  former  Member  of  this  body,  I  have  a 
keen  interest  in  and  understanding  of  the  emotionalism  which  sur- 
rounds the  issues  which  are  raised  under  the  aegis  of  the  immigra- 
tion laws,  and  given  the  complexity  of  our  immigration  policy,  it  is 
not  surprising  that  Congress  on  occasion  turns  to  commissions  like 
this  one  to  give  it  some  aid  and  assistance  in  thinking  of  options 
to  consider  in  weighing  the  impact  of  immigration. 

What  we  recommend  will  help  you  to  test  some  of  the  options 
contained  in  our  recommendations.  I  think  our  budget  request  for 
fiscal  1995  is  a  reasonable  one  to  perform  the  task  which  the  Con- 
gress has  given  us.  I  certainly  recognize  the  budget  realities  which 
confront  this  Committee. 

I  recognize  the  budget  realities  which  confront  the  Congress,  but 
I  want  you  to  consider  that  this  request  from  us  is  justified. 

I  believe  that  immigration  is  in  the  national  interest  of  the  coun- 
try. The  strength  of  the  United  States  really  depends  on  its  diver- 
sity, and  it  is  that  diversity  which  is  brought  about  by  our  strong 
tradition  of  immigration  that  we  honor. 

There  is  room  for  debate  over  how  many  legal  immigrants  should 
be  admitted  to  the  country.  I  don't  know,  but  I  think  I  speak  on 
behalf  of  my  colleagues  on  the  Commission  by  saying  that  we  re- 
main committed  to  the  principle  that  this  country  is  a  country  of 
immigrants,  and  we  are  not  going  to  change  that,  but  at  the  same 
time,  our  patience  is  growing  a  little  thin. 

Our  patience  as  a  people  is  growing  thin  because  people  are  try- 
ing to  manipulate  our  laws  for  their  advantage,  and  that  is  not 
good.  They  try  to  circumvent  immigration  laws.  Not  good.  One  of 
the  fellow  commissioners  is  here  with  me  today,  Bob  Hill,  and  we 
are  giving  quite  careful  consideration  to  trying  to  bring  sense  to 
immigration  policy. 

The  Immigration  and  Naturalization  Service  estimates  that  the 
illegal  population  is  growing  by  200,000  to  300,000  a  year.  That  is 
an  unacceptable  number.  That  is  an  unacceptable  situation. 

The  immediate  agenda  of  our  Commission  is  to  try  to  restore 
credibility  to  immigration  policy.  Our  immigration  policy  ought  to 
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mean  something,  and  if  it  doesn't  mean  anything,  we  risk  the  harm 
and  the  irreparable  harm  that  will  be  caused  by  undermining  our 
commitment  to  legal  immigration. 

In  the  Commission's  report  to  Congress  at  the  end  of  the  fiscal 
year,  September  30  of  this  year,  we  will  be  making  recommenda- 
tions on  strategies  to  reduce  the  job  magnet,  to  better  protect  our 
borders,  to  assure  more  effective  preparation  for  immigration  emer- 
gencies, to  improve  the  capacity  to  remove  deportable  aliens,  and 
to  improve  decision  making  relative  to  benefit  eligibility. 

These  issues,  in  my  opinion,  and  in  the  opinion  of  the  Commis- 
sion, cut  to  the  quick  of  who  we  are:  A  Nation  of  immigrants  which 
is  committed  to  the  rule  of  law. 

In  the  long  term,  immigration  policies  of  the  1990's  and  beyond 
must  be  carefully  crafted  to  anticipate  the  challenges  of  the  next 
century,  and  these  policies  will  be  substantially  influenced  by  the 
end  of  the  Cold  War,  new  trade  relationships  such  as  NAFTA,  and 
the  restructuring  of  our  own  economy  to  just  name  a  few  of  the  is- 
sues implicit  in  the  big  issue  of  immigration. 

When  Congress  established  this  Commission,  it  was  with  consid- 
erable foresight.  Our  reports  over  the  next  few  years  will  get  at  the 
longer  range  issues  implicit  in  immigration. 

For  fiscal  1995,  as  you  mentioned,  Mr.  Chairman,  we  are  re- 
questing $1.49395  million,  less  than  $1.5  million.  What  we  are 
going  to  do  with  that  money  is  study  the  implementation  and  im- 
pact of  U.S.  immigration  policy.  Now,  that  figure  is  a  small  in- 
crease over  our  fiscal  1994  level,  but  it  is  in  keeping  with  the  grow- 
ing range  of  issues  that  the  Commission  must  address  if  it  is  going 
to  be  useful  to  Congress. 

One  thing  that  we  have  learned  during  the  past  few  years  is  that 
immigration  problems  are  not  amenable  to  quick  fixes.  We  are  not 
going  to  have  a  quick  fix  to  get  out  of  the  immigration  mess  that 
we  are  in  right  now.  Another  lesson  is  that  immigration  is  not 
going  to  disappear  from  our  public  policy  agenda  for  a  long  time. 

In  the  Commission's  budget  justification,  we  have  outlined  a  fact- 
finding process.  It  will  enable  Congress  to  fully  assess  the  continu- 
ing impacts  of  immigration  on  the  country,  on  the  economy,  com- 
munity relations,  foreign  policy,  national  security,  population,  and 
the  environment. 

The  proposed  budget  provides  resources  so  that  the  Commission 
can  monitor  developments  regarding  the  control  of  illegal  immigra- 
tion and  make  further  recommendations  in  this  area. 

Now,  I  am  going  to  conclude  by  saying  that  a  major  responsibil- 
ity of  this  Commission  is  to  bring  rigorous  analysis  to  bear  on  the 
emotional  and  the  highly-charged  issues.  All  too  often,  the  debate 
about  immigration  is  characterized  by  a  lack  of  information. 

We  are  going  to  get  the  information  that  Congress  needs  to  make 
sensible  and  rationale  and  common  sense  public  interest  decisions. 
The  members  of  the  Commission  believe  quite  firmly  that  this 
country  must  remain  committed  to  immigration  policy,  but  it  must 
also  remain  committed  to  a  more  effective  enforcement  of  immigra- 
tion policy. 

We  can  reclaim  our  control  over  immigration  without  sacrificing 
our  most  cherished  principles,  and  I  certainly  will  not  consider  that 
the  work  of  our  Commission  has  been  done  successfully  unless  we 
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can  reach  a  consensus  on  the  practical  steps  that  the  Congress  can 
take  to  achieve  the  goal  of  a  credible  immigration  policy  which  hon- 
ors both  our  tradition  of  a  Nation  of  immigrants  with  a  humani- 
tarian tilt  and  our  commitment  to  the  rule  of  law. 

Thank  you,  Mr.  Chairman,  and  I  would  take  any  questions  and 
provide  any  answers  that  you  wish, 

Mr.  MOLLOHAN.  Thank  you,  Ms.  Jordan,  for  that  insightful  and 
excellent  testimony. 

[The  prepared  statement  of  Ms.  Jordan  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee, 

Thank  you  for  providing  me  this  opportunity  to  give  testimony  in  support  of  the 
Commission's  FY  1 995  budget  request. 

The  U.S.  Commission  on  Immigration  Refonn  was  established  under  Section 
141  of  the  Immigration  Act  of  1990  to  review  and  evaluate  the  implementation  and 
impact  of  U.S.  immigration  policy.  The  Commission  has  nine  members.  President 
Clinton  appointed  me  chair  in  December  1993.  The  remaining  eight  Commissioners 
are  congressional  appointees.  The  Commission  is  a  fully  bipartisan  body.  Our  charge 
is  to  report  our  findings  and  recommendations  to  Congress  in  September  1994  and 
then  again  in  September  1 997. 

As  a  native  of  Texas  and  former  member  of  this  institution,  I  have  a  keen 
interest  in  and  understanding  of  the  difficult  and  often  emotional  issues  raised  by  our 
immigration  laws.  Given  the  complexity  of  our  immigration  policy,  it  is  not  surprising 
that  Congress  has  often  looked  to  Commissions  such  as  ours  to  assist  it  in  weighing 
the  impact  of  immigration  and  testing  out  legislative  options.  Our  budget  request  for 
FY  1995  is,  I  believe,  reasonable  for  the  task  that  Congress  has  mandated  us  to 
perform.  While  I  recognize  the  budget  realties  confronting  this  Committee  and  the 
Congress,  I  believe  our  budget  request  is  well  justified. 

I  believe  firmly  that  legal  immigration  is  in  the  national  interest  of  this  country. 
The  strength  of  the  United  States  emanates  from  the  very  diversity  brought  by  our 
strong  tradition  of  immigration.  While  there  is  room  for  debate  as  to  how  many  legal 
immigrants  should  be  admitted  and  in  what  categories,  I  believe  I  speak  for  all  of  my 
colleagues  on  the  Commission  in  saying  we  remain  committed  to  the  principle  that  the 
U.S.  is  and  will  be  a  country  of  immigration. 

At  the  same  time,  our  patience  is  growing  thin  toward  those  attempting  to 
overwhelm  the  will  of  the  American  people  by  acts  that  ignore,  manipulate,  or 
circumvent  our  immigration  laws.  Current  government  estimates  show  that  more  than 
three  million  undocumented  aliens  reside  in  this  country.  The  Immigration  and 
Naturalization  Service  estimates  that  the  illegal  population  is  growing  by  200,000  to 
300,000  every  year.  This  situation  is  unacceptable. 

The  immediate  agenda  of  this  Commission  is  to  restore  credibility  to  our 
immigration  policy.  Unless  this  country  does  a  better  job  in  curiDing  illegal  immigration, 
we  risk  irreparably  undermining  our  commitment  to  legal  immigration.  In  the 
Commission's  report  to  Congress  at  the  end  of  this  fiscal  year,  we  will  be  making 
recommendations  on  strategies  to  reduce  the  job  magnet,  better  protect  our  borders, 
assure  more  effective  preparation  for  immigration  emergencies,  and  improve  decision- 
making relative  to  benefit  eligibility.  These  issues  cut  to  the  quick  of  who  we  are:  a 
nation  of  immigrants  which  is  committed  to  the  rule  of  law. 
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In  the  long  temn,  immigration  policies  for  the  1990's  and  beyond  must  be 
carefully  crafted  to  anticipate  the  challenges  of  the  next  century,  which  will  be 
substantially  influenced  by  the  end  of  the  Cold  War,  new  trade  relationships  such  as 
NAFTA,  and  the  restructuring  of  our  own  economy~to  name  just  a  few.  When 
Congress  established  this  Commission,  it  was  with  considerable  foresight.  Our  reports 
over  the  next  few  years  will  get  to  many  of  these  longer-range  issues. 

For  FY  1995,  the  Commission  is  requesting  $1,493,950  to  undertake  the 
continuing  tasks  necessary  to  make  recommendations  to  Congress  on  the 
implementation  and  impact  of  U.S.  immigration  policy.  This  figure  represents  an 
increase  over  our  FY  1994  level,  in  keeping  with  the  growing  range  of  issues  that  the 
Commission  must  address  if  it  is  to  be  useful  to  the  Congress.  One  thing  we  have 
learned  during  the  past  few  years  is  that  immigration  problems  are  not  amenable  to 
quick  fixes.  Another  lesson  is  that  immigration  will  not  soon  disappear  as  a  national 
public  policy  priority. 

In  the  Commission's  budget  justification  for  FY  1995,  we  have  outlined  a  fact- 
finding process  that  will  enable  the  Commission  to  assess  fully  the  continuing  impacts 
of  immigration  on  our  economy,  community  relations,  foreign  policy  and  national 
security,  population  and  environment.  The  proposed  budget  also  provides  resources 
so  that  the  Commission  can  monitor  developments  regarding  the  control  of  illegal 
immigration  and  make  further  recommendations,  if  needed,  in  this  area. 

During  this  past  year,  the  Commission  organized  itself  into  taskforces,  each  of 
which  monitors  issues  and  develops  options  for  consideration  by  the  Commission  as  a 
whole.  These  taskforces  are  currently  developing  recommendations  for  the 
Commission's  FY  1994  report.  They  will  continue  operations  in  FY  1995  and  beyond 
to  ensure  that  the  Commission  maintains  its  capacity  to  identify  problems  and  develop 
solutions. 

The  first  taskforce  focuses  on  immigration  and  the  worksite.  Believing  that  jobs 
constitute  the  primary  magnet  for  illegal  immigration,  we  are  looking  at  ways  to 
strengthen  enforcement  of  sanctions  on  employers  who  hire  illegal  aliens.  A  primary 
focus  here  is  on  the  verification  of  work  authorization,  given  the  proliferation  of 
fraudulent  documentation.  We  are  also  examining  strategies  to  address  national 
origins  and  citizenship  discrimination  resulting  from  implementation  of  employer 
sanctions.  Thirdly,  the  taskforce  is  assessing  priorities,  reosurces  and  coordination  of 
employer  sanctions,  labor  standards,  and  other  enforcement  efforts  in  the  underground 
economy.  Finally,  this  taskforce  is  looking  at  the  longer-term  role  and  impact  of  legal 
immigrants  and  nonimmigrants  in  meeting  labor  market  needs. 

The  second  taskforce  focuses  on  issues  related  to  improved  border 
enforcement  and  border  relations.  The  issues  include:  border  enforcement  strategies; 
efforts  to  facilitate  legal  entries  through  improved  inspections;  the  impact  of 
immigration  on  border  communities,  as  distinct  from  interior  locations;  and  strategies 
to  avert  illegal  movements  from  and  through  Mexico.  As  NAFTA  is  fully  implemented. 
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the  Commission  will  assess  the  impact  of  border  enforcement  strategies  on  trade 
relationships  and  the  impact  of  NAFTA  on  movements  across  the  border. 

The  third  taskforce  addresses  issues  stemming  from  unplanned,  large-scale 
migration  into  the  United  States,  including:  prevention  and  amelioration  strategies; 
contingency  planning  and  emergency  response;  legal  statuses  to  use  during  an 
immigration  emergency  --  asylum,  temporary  protected  status,  etc.;  and  the  impact  of 
immigration  emergencies  on  communities  that  have  experienced  them. 

The  fourth  taskforce  focuses  on  policies  needed  to  improve  the  federal  capacity 
to  remove  deportable  aliens.  Among  the  issues  we  are  tackling  are:  detention  of 
excludable  and  deportable  aliens;  conditions  and  terms  of  release  from  detention; 
rules  and  procedures  for  determining  excludability  and  deportability;  policies  and 
procedures  for  granting  voluntary  departure;  costs  and  benefits  of  deporting  aliens  to 
the  interior  of  f^exico;  special  issues  related  to  criminal  aliens;  and  return  of  those 
provided  temporary  protection  when  conditions  permit. 

The  fifth  taskforce  assesses  the  implementation  and  impact  to  date  of  the 
changes  made  in  the  legal  immigration  system  via  the  Immigration  Act  of  1990.  It  is 
monitoring  provisions  regarding  permanent  residents  and  nonimmigrants.  We  are 
looking  at  categories  of  admission,  numbers  and  the  criteria  used  to  determine  who 
will  be  pennitted  legal  entry.  This  taskforce  also  has  responsibility  for  assessing  the 
impact  of  legal  immigrants  on  the  U.S.  economy,  social  relations,  population, 
environment  and  foreign  policy  and  national  security. 

The  sixth  taskforce  focuses  on  alien  eligibility,  utilization  and  cost  of  public  aid 
programs.  It  is  reviewing  the  eligibility  requirements  regarding  immigration  status  in 
the  major  federal  programs.  The  taskforce  is  also  assessing  the  arguments  made  by 
states  and  localities  as  to  the  net  costs  and  benefits  of  illegal  and  legal  immigration. 
And,  it  is  assessing  options  for  federal  coverage  of  selected  state  and  local  costs, 
taking  into  account  federal  budget  constraints. 

A  major  responsibility  of  the  Commission  is  to  bring  rigorous  analysis  to  bear  on 
what  are  emotional  and  highly-charged  issues.  All  too  often,  the  immigration  debate  is 
characterized  by  a  lack  of  information.  To  ensure  that  our  deliberations  stem  from  a 
thorough  knowledge  of  the  facts  and  their  implications  for  federal  policy,  we  have  and 
will  continue  to  engage  in  a  number  of  activities.  These  include:  public  hearings  and 
fact-finding  missions,  roundtable  discussions  and  expert  consultations,  staff  research 
and  analysis  of  immigration  issues  and  contract  research. 

The  public  hearings  provide  an  opportunity  for  Commissioners  to  hear 
testimony  from  elected  officials,  researchers  and  other  local  experts,  community 
leaders  and  residents.  The  fact-finding  missions  allow  us  to  investigate  on  our  own 
the  impact  of  immigration  on  the  community's  economy,  services,  education, 
community  relations  and  other  issues.  To  date,  the  Commission  has  visited  Los 
Angeles  and  San  Diego,  Miami  and  El  Paso.  Future  sites  include  Chicago  and  Lowell, 
Massachusett  this  year.  For  next  year,  we  are  considering  New  York  City,  Seattle, 
Detroit,  and  Omaha. 
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The  roundtable  discussions  provide  an  opportunity  for  intensive  discussion 
between  Commissioners  and  experts  on  a  variety  of  issues.  Tfie  Commission  has 
held  such  meetings  on  worksite  enforcement  of  immigration  law,  immigration 
emergencies,  alien  eligibility  for  federal  benefits,  border  strategies,  and  the  impact  of 
immigration  on  population  growth  and  environmental  issues.  Future  meetings  will 
address  naturalization,  the  long-term  adjustment  and  integration  of  immigrants, 
refugee  resettlement,  the  impact  of  immigration  on  Pacific  Rim  relations,  and 
mechanisms  for  testing  the  labor  market  impacts  of  immigration. 

Systematic  research  on  immigration  issues  is  an  essential  component  of  the 
Commission's  work  plan.  The  Commission  staff  engages  in  ongoing  research  and 
analysis  in  support  of  the  Commission's  deliberations.  Staff  papers  and  analyses  are 
shared  routinely  with  the  Executive  Branch  agencies  and  Congressional  committees 
with  responsibility  for  immigration  issues. 

To  supplement  staff  research  and  analysis,  the  Commission  funds  research 
projects  undertaken  by  outside  experts.  In  order  to  ensure  the  most  productive  use  of 
these  resources,  the  contract  research  funds  are  used  to  support  projects  that  build  on 
existing  research  or  expertise.  Also,  the  Commission  funds  outside  research  that 
requires  substantial  data  collection  in  localities  with  significant  immigration  impacts. 
For  example,  the  Commission  is  funding  research  projects  in  FY  1994  that  focus  on 
the  effectiveness  and  impact  of  Operation  Blockade/Operation  Hold  the  Line,  a  pilot 
program  in  El  Paso  to  avert  illegal  movements  across  the  border,  and  the  handling 
and  impact  of  immigration  emergencies  in  southern  Florida  during  the  1980s  and 
1990s. 

In  order  to  fully  respond  to  the  Commission's  mandate,  our  FY  1995  request 
doubles  our  research  program.  This  increase  will  enable  the  Commission  to  gain 
information  that  would  not  otherwise  be  available  on  the  impact  of  immigration  on  the 
U.S.  economy,  disadvantaged  populations  in  U.S.  cities  and  rural  areas,  population 
and  environment,  and  other  issues.  This  information  is  critical  to  our  task  of 
determining  what  are  the  proper  levels  of  immigration  to  this  country  and  the  criteria  to 
be  used  in  deciding  who  shall  enter.  If  future  immigration  policy  is  to  be  made  on  the 
basis  of  facts,  it  is  imperative  that  additional  resources  be  devoted  to  research 
purposes. 

Let  me  conclude  by  saying  that  my  colleagues  on  the  Commission  and  I  are 
committed  to  providing  this  Congress  with  our  best  advice  on  immigration  policy.  We 
believe  firmly  that  the  United  States  can  and  must  be  more  effective  in  its  enforcement 
of  immigration  policy.  The  U.S.  can  reclaim  control  over  our  borders  without 
sacrificing  our  most  cherished  principles.  I  will  not  consider  our  work  on  the 
Commission  done  until  we  reach  consensus  on  practical  steps  that  you  in  Congress 
can  take  to  accomplish  this  goal. 

I  would  be  pleased  to  answer  any  questions  that  you  have. 
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Mr.  MOLLOHAN.  Let  me  ask  you,  understanding  that  you  are  just 

at  the  beginning  of  this  process 

Ms.  Jordan.  Correct. 

RECOMMENDATIONS  ON  IMMIGRATION  POLICY 

Mr.  MOLLOHAN.  Do  you  anticipate  being  able  to  come  up  with 
some  specific  suggestions  or  even  go  so  far  as  to  propose  specific 
legislation  that  will  lay  the  groundwork  or  represent  a  good  start- 
ing point  for  the  Congress  in  laying  a  foundation  for  immigration 
policy  into  the  future? 

Ms.  Jordan.  Mr.  Chairman,  the  quick  answer  is  yes.  The  first 
report  which  we  submit  to  the  Congress 

Mr.  MOLLOHAN.  This  September. 

Ms.  Jordan.  This  September  will  develop  for  the  Congress  a  se- 
ries of  recommendations  for  some  of  the  most  sensitive  and  emotion 
laden  aspects  of  the  issue  of  immigration. 

Seated  to  my  right  is  the  Executive  Director  of  the  Commission 
on  Immigration  Reform,  Dr.  Susan  Martin,  and  she  has  assembled 
an  incredibly  efficient  and  capable  staff  to  do  the  kind  of  insightful 
research  that  will  inform  the  judgment  of  the  commissioners  so 
that  we  in  turn  will  be  informed  to  make  these  short-term  rec- 
ommendations to  you — in  this  first  report. 

I  say  short  term  because  there  will  be  a  follow-up,  as  you  well 
know.  We  will  continue  to  study  the  issue,  and  long-term  solutions 
and  recommendations  would  be  forthcoming. 

Mr.  MOLLOHAN.  In  terms  of  that  process,  you  anticipate  submit- 
ting a  first  report  in  September? 

Ms.  Jordan.  Yes. 

Mr.  MOLLOHAN.  Which  would,  I  suppose,  begin — and  tell  me  to 
what  extent  it  needs  to  be  elaborated  on — to  lay  out  perhaps  the 
problems  that  you  are  isolating  that  have  to  be  addressed? 

Ms.  Jordan.  Yes. 

Mr.  MOLLOHAN.  What  happens  next  and  in  what  time  frame  do 
you  anticipate  being  able  to  make  some  solid,  specific  recommenda- 
tions to  the  Congress? 

Ms.  Jordan.  Mr.  Chairman,  I  would  like  for  our  Executive  Direc- 
tor who  has  the  schedule  in  her  head  to  respond  to  that  question 
with  greater  competency  than  I  can. 

Mr.  MOLLOHAN.  Thank  you.  Welcome  to  the  Committee. 

Ms.  Martin.  Thank  you.  The  Commission  has  established  six 
work  groups  to  get  the  Commission  from  this  fact-finding  phase 
that  we  have  been  in  to  the  development  of  actual  recommenda- 
tions to  go  into  the  September  report,  and  the  work  groups  are  or- 
ganized around  the  key  issues  that  the  commissioners  have  identi- 
fied already  as  being  the  major  constraints  in  effective  enforce- 
ment. 

So  things  like  how  to  reduce  the  job  magnet  that  attracts  many 
illegal  aliens  here,  how  do  we  improve  border  enforcement  so  that 
we  can  prevent  illegal  entries  rather  than  concentrate  on  appre- 
hending people  after  they  have  arrived  and  facilitate  legal  entry  so 
that  we  have  a  balanced  system,  issues  with  regard  to  removal  of 
deportable  aliens.  So  these  are  some  of  the  work  groups. 

There  are  staff  members  assigned  to  each  work  group  and  mem- 
bers of  the  Commission  have  assigned  themselves  to  each  of  these 
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work  groups.  The  staff  is  now  doing  work  in  preparing  specific  op- 
tions with  regard  to  each  of  these  issues.  For  example,  on  work  site 
enforcement  or  reducing  the  job  magnets,  we  are  developing  rec- 
ommendations for  new  verification  systems  for  determining  if 
workers  are  authorized  to  work  in  the  United  States. 

As  we  develop  the  recommendations,  we  are  also  assembling 
small  groups  of  various  interested  parties  to  come  in  to  us  on  the 
recommendations  and  make  their  views  known. 

That  information  is  being  put  into  a  straw  ballot  process  and  we 
are  planning  to  send  out  preliminary  options  papers  to  get  the  com- 
missioners' views  on  these  issues  between  now  and  June. 

The  Commission  will  the  be  meeting  at  the  end  of  May  to  talk 
about  some  of  their  views.  In  June,  we  will  do  the  additional  work 
necessary,  hopefully  have  final  votes  on  many  of  these  options  by 
the  end  of  June.  The  staff  will  be  working  seven  days  a  week  in 
July  and  August  in  order  to  prepare  a  report  that  will  be  submitted 
to  Congress  in  September. 

So  we  are  working  on  tight  time  lines,  but  again,  we  are  dealing 
with  these  very  immediate  short-term  issues  and  so  we  have  every 
expectation  that  if  we  do  our  work  properly  in  providing  some  very 
concrete  options  to  the  commissioners,  that  they  will  be  able  to  do 
their  work  in  providing  recommendations  to  the  Congress. 

EMPLOYER  SANCTIONS 

Mr.  MOLLOHAN.  There  are  a  lot  of  issues  that  as  we  consider 
these  immigration  bills,  I  have  stumbled  over,  if  you  will.  One  of 
them  is  the  requirement  that  employers  really  be  the  enforcers  in 
a  way,  the  front  line  at  least  of  immigration. 

That  really  troubled  me  to  impose  that  kind  of  a  requirement  on 
them.  It  is  not  something  that  they  anticipated  having  to  do  when 
they  got  into  business.  Nevertheless,  because  there  didn't  appear  to 
be  an  alternative,  I  voted  for  legislation. 

I  am  wondering  if  you  have  identified  that  as  one  of  the  problem 
areas,  and  if  you  have  come  to  the  same  conclusion  the  Congress 
came  to  in  that  there  is  not  a  much  better  alternative. 

Ms.  Jordan.  Mr.  Chairman,  employer  sanctions,  as  you  well  rec- 
ognize, are  a  part  of  the  law.  It  is  one  way  to  try  to  enforce  our 
immigration  laws.  We  have  had  difficulty  over  an  extended  period 
of  time  bringing  efficacy  to  employer  sanctions,  but  we  have  got  to 
find  a  way,  and  we  are  looking  for  it,  as  a  Commission,  for  employ- 
ers to  easily  verify  the  identification  given  to  them  by  a  potential 
employee  and  at  the  same  time  try  to  make  certain  that  people  do 
not  suffer  discrimination  because  they  have  a  foreign  sounding 
name  or  a  foreign  looking  face. 

Mr.  MOLLOHAN.  That  is  a  tough  one. 

Ms.  Jordan.  And  it  is  tough,  but  I  am  not  persuaded  that  it  can't 
be  done. 

Mr.  MOLLOHAN.  So  you  do  think  that  the  employer  has  to  con- 
tinue to  play  a  crucial  role  in  the  enforcement  process? 

Ms.  Jordan.  Yes,  Mr.  Chairman,  and  we  have  had  hearings  in 
California,  in  Los  Angeles,  in  Miami,  and  in  El  Paso,  Texas. 

Mr.  MOLLOHAN.  And  there  have  been  a  lot  of  employer  com- 
plaints, I  am  sure,  coming  out  of  those. 
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Ms.  Jordan.  We  have  heard  them.  We  have  heard  them,  and  we 
have  also  heard  the  workers  saying  that  we  understand  that  it  is 
hard  for  the  employers  to  make  the  determinations,  so  we  have  to 
help  the  employers  to  be  able  to  do  what  we  are  asking  them  to 
do. 

Mr.  MOLLOHAN.  Are  you  starting  out  thinking  that  the  employer 
sanction  is  a  given?  That  it  is  a  necessity  in  any  immigration  re- 
form? 

Ms.  Jordan.  We  are  starting  out  thinking  that  employer  sanc- 
tions remains  a  viable  methodology  for  identifying  illegal  workers. 
All  we  can  do  is  to  try  to  prevent  employer  exploitation  of  vulner- 
able workers  and  at  least  ease  the  mechanisms  the  employer  de- 
signs to  verify  that  this  is  a  person  for  legal  hire. 

Susan,  would  you  want  to  add  anjrthing  to  that? 

Ms.  Martin.  The  only  thing  I  would  add  is  that  we  are  also  look- 
ing at  how  something  like  employer  sanctions  could  be  more  effec- 
tively targeted  on  employers  where  there  is  a  known  history  and 
background  of  hiring  undocumented  aliens,  and  particularly 
targeting  situations  where  employers  are  hiring  undocumented 
aliens  and  are  also  violating  other  labor  standards.  So  the  commis- 
sioners may  not  necessarily  end  up  recommending  something 
which  has  a  burden  on  all  employers  if,  in  fact,  a  targeted  enforce- 
ment strategy  may  be  able  to  help  deal  with  some  of  the  problems. 
In  that  respect,  we  are  looking  very  closely  at  how  the  Immigration 
and  Naturalization  Service  and  the  Labor  Department's  Wage  and 
Hour  Division,  coordinate  their  efforts  because,  again,  one  of  the 
reasons  that  employers  find  illegal  aliens  attractive  is  that  they  are 
more  vulnerable  to  various  forms  of  exploitation. 

Mr.  MOLLOHAN.  As  you  develop  these  issues  and  particularly  the 
option  recommendations,  will  you  at  the  same  time  consider  the 
budgetary  consequences  of  those  options? 

Ms.  Jordan.  You  bet  we  will. 

Mr.  MOLLOHAN.  This  committee  would  be  particularly  interested. 

Ms.  Jordan.  You  bet  we  will.  We  certainly  will. 

Mr.  MOLLOHAN.  That  is  going  to  be  a  part  of  your  report,  isn't 
it? 

Ms.  Jordan.  That  will  be  a  part  of  it. 

EXECUTIVE  BRANCH  INVOLVEMENT 

Ms.  Martin.  If  I  could  interject,  we  could  certainly  use  some  en- 
couragement to  do  the  budgetary  analysis  so  we  can,  in  turn,  go 
to  the  Executive  Branch  agencies  and  to  the  CBO  to  get  some  help 
from  them  in  coming  up  with  credible  budget  assumptions. 

Mr.  MOLLOHAN.  i!^d  you  are  already  enlisting  that  support  from 
other  agencies? 

Ms.  Jordan.  Yes. 

Mr.  MOLLOHAN.  That  is  particularly  important  to  us  of  course. 

Are  you  receiving  full  cooperation  from  the  other  agencies  that 
you  are  seeking 

Ms.  Jordan.  With  only  minor  exceptions. 

Mr.  MOLLOHAN.  What  are  the  minor  exceptions?  We  always  want 
to  deal  in  the  exceptions.  What  are  some  of  those  exceptions?  This 
is  your  opportunity. 
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Ms.  Jordan.  Mr.  Chairman,  I  would  like  to  try  to  bring  around 
the  one  or  two  reluctanters  before  I  would  ask  for  additional  help. 
I  just  think  that  I  believe  in  leaving  the  process  open  and  friendly 
before  we  have  to  be  kind  of  heavy  handed  and  insistent,  and  as 
you  well  know,  if  you  just  keep  pressing  me,  I  will  have  to  do  bet- 
ter, but  I  would  like  to  leave  that  there. 

Mr.  MOLLOHAN.  Okay.  Well,  we  will  respect  that.  You  might  ex- 
press appreciation  to  those  that  have  been  particularly  helpful. 

Ms.  Jordan.  Yes. 

Mr.  MOLLOHAN.  Would  you  like  to  do  that? 

Ms.  Jordan.  Very  good,  Mr.  Chairman.  I  am  very  appreciative 
of  the  assistance  which  is  being  provided  to  us  from  the  Executive 
Branch  of  the  government  and  INS.  They  have  been  extraordinarily 
helpful,  and  Justice  has  been  very  helpful  also  and  we  thank  them. 

Ms.  Martin.  And  State  Department. 

Ms.  Jordan.  And  State,  yes. 

Mr.  MOLLOHAN.  State  Department.  Anybody  else?  This  is  a  group 
you  don't  want  to  leave  out. 

Ms.  Martin.  Can  I  say  as  staff  who  is  dealing  with  much  of 
these,  the  cooperation  in  terms  of  exchange  of  information  is  exem- 
plary with  no  exceptions. 

I  mean,  I  could  not  ask  for  better  working  relationships  in  get- 
ting information.  We  are  still  in  the  process  of  negotiating  some  ad- 
ditional staff  to  be  placed  on  detail  on  the  Commission  and  so  far 
we  have  an  agreement  in  principle  from  every  one  of  the  major 
Federal  agencies,  but  what  we  do  not  have  from  every  one  of  the 
Federal  agencies  is  the  actual  person,  and  that  is  what  we  are 
working  on  right  now. 

Mr.  MOLLOHAN.  Let  me  invite  you  to  contact  the  Committee  after 
the  hearing  if  you  think  we  can  be  of  assistance  in  that  regard. 

Ms.  Jordan.  Be  delighted  to  do  that. 

Mr.  MOLLOHAN.  May  I  reiterate,  personally  it  is  an  honor  to  have 
you  appear  before  the  Committee,  but  long  before  I  came  to  Con- 
gress, I  read  with  admiration  and  respect  your  career  and  certainly 
have  followed  it  since  then,  and  so  it  is  a  real  pleasure  to  meet  you 
and  to  have  you  appear  before  the  Subcommittee,  both  of  you. 

Ms.  Jordan.  Thank  you,  Mr.  Chairman.  You  are  very  gracious. 

Mr.  MOLLOHAN.  Thank  you. 


Monday,  April  18,  1994. 
FEDERAL  COMMUNICATIONS  COMMISSION 

WITNESSES 

REED  E.  HUNDT,  CHAIRMAN 

ANDREW  S.  FISHEL,  MANAGING  DIRECTOR 

Mr,  MOLLOHAN.  The  committee  will  come  to  order.  This  after- 
noon we  will  hear  testimony  from  the  Federal  Communications 
Commission,  The  Commission  is  requesting  an  appropriation  of 
$167.4  million  for  fiscal  year  1995,  of  which  $95  million  is  to  be  de- 
rived from  offsetting  fee  collections. 

We  will  insert  the  budget  justification  materials  submitted  in 
support  of  this  request  in  the  record  at  this  point. 

[The  justification  followsil 
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A-1I-43-A 


The  Federal  Communications  Commission  is  exempt  from  submitting  exhibit  43-A,  Report  on 
Information  Systems. 
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A-11-43-B 


FEDERAL  COMMUNICATIONS  COMMISSION 

Major  Information  Technotogy  Acquisition  Plans 
1994-1999 
On  ttK^usands  of  dollars) 

Item:  Irrformatlon  Systems  Modernization  (ISM)  Project 


Ohiloqtions:       FY  1994  FY  1995  FY  1996  FY  1997  FY  1998        FY  1999 

1934  3566  3766  3866  3966  4166 


Description:  The  Commission  will  continue  to  focus  on  ttie  Information  Systems 

Modernization  (ISM)  project  begun  In  FY  1992.   In  FY  1994  ISM  activities  wHI 
concentrate  on  conversion  of  molnfrome  application  systems  to  run  on  new 
end-user  vt/orl(statioru  and  Installation  of  system  t\ardware  and  software.   By 
FY  1996  conversion  of  mainframe  application  systems  will  be  largely  completed 
and  resources  vA\i  be  redirected  to  expanding  and  enhancing  the  client-server 
network.   Funds  will  be  spent  expanding  and  supporting  a  modem 
Infrastructure  that  will  provide  the  Commission  with  vastly  more  support  ttion 
Its  obsolete  mainframe  computer  system  which  con  no  longer  meet  Commission 
requirements.  We  then  intend  to  further  capltoitze  on  this  Investment  by 
re-engineering  and  further  enhancing  our  systems  (I.e.  system  re-engineering 
and  development,  electronic  Interchange  ,and  electronic  document 
monagement)  and  tiie  processes  they  support.  These  activities  will  begin  in 
FY  1995  and  will  continue  in  the  out  years. 
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REPORT  ON  OBUGATIONS  FOR  INFORMATION  TECHNOLOGY  SYSTEMS 

FEDERAL  COMMUNICATIONS  COMMISSION 

OBUGATIONS  FOR  INFORMATION  TECHNOLOGY  SYSTEMS 

(In  Thousands  of  Dollars) 


A-1 1-43-C 


1993  2SSA  J225 

1  Cnpltnl  Investments 

A.  Purchase  of  Equipment 

B.  Purchase  of  Software 

C.  Site  or  Faculty 

Subtotal  4250  5,757  3,566 

2  Personnel 


3,902 

5,682 

3,566 

348 

75 

0 

0 

0 

0 

A.    Compensation,  Benefits  and 

4,172 

4.304 

4/435 

Travel 

B.     Workyears 

(74) 

(72) 

(72) 

Subtotal                           ~ 

4,172 

4,304 

4AV) 

Egulpment  ranlnl,  spgce,  and  other 

operatina£Qsl&- 

A.    Lease  of  Hardware 

370 

302 

312 

B.    Lease  of  Software 

569 

651 

6A3 

C.    Space 

574 

637 

ftSR 

D.    Supplies  and  Other 

242 

971 

906 

Subtotal                            ~ 

1,755 

2,561 

2,561 

Commercial  SeiYlces 

A.    ADPE  Time 

0 

0 

0 

B.    Voice  Communications 

93 

514 

624 

C.    Data  Communications 

0 

0 

0 

D.    Operations  and  Maintenance 

2003 

1,754 

1,839 

E.    Systems  Analysis,  Progrommino, 

285 

1/404 

1X)19 

design,  and  engineering 

F.    Studies  and  Other 

46 

39 

40 

G.  Significant  use  of  information 

0 

0 

0 

technology                                     _ 

Subtotal 

2427 

3,711 

3,722 

32 


79-970  O  -  94  -  23 
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A-l  1-43-C 


122a 


1994 


1995 


5      Interagency  Services 


A.    Payments 

-  GSAFTS 

inn? 

1.175 

1215 

-  USDA/Natlonal  Finance  Center 

385 

420 

413  li 

-  Department  of  Justice 

939 

1559 

816 

B.    Offsetting  Collections 

-80 

-93 

-93 

Subtotol                             ~ 

2246 

3J061 

2^1 

Intro-ggencv  Services 

A.    Payments 

0 

0 

0 

B.    Offsetting  Collections 

0 

0 

0 

Subtotal 

0 

0 

0 

Other  Services 

A.    Payments 

0 

0 

0 

B.    Offsetting  CoMectlons 

0 

0 

0 

Subtotal 


TOTALS 

Total  Obligations 
Workyears 


14.850 
(74) 


19J94 
(72) 


16j635 
(72) 


1  /    Payment  for  Information  technology  services  (all  core  financial  functions)  by 
USDA  National  Finance  Center 
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FEDERAL  COMMUNICATIONS  COMMISSION 
REPORT  ON  METRIC  CONVERSION  ACTT/mES 

January  1994 

The  Federal  Communications  Commission  continues  to  serve  as  a  member  of  the  Interagency 
Council  on  Metric  Policy  (ICMP)  as  well  as  the  Metric  Operating  Committee.  The  Commission 
has  largely  converted  to  the  metric  system  of  units.  The  following  progress  report  is  filed  in 
accordance  with  the  format  prescribed  by  the  ICMP. 

1.  Program  Elements.  For  purposes  of  this  report,  the  appropriate  program  elements  are:  1) 
regulations;  2)  authorization  of  service  (i.e.,  licenses  to  operate  in  various  radio  services 
and  equipment  authorization);  and,  3)  procurement  activities. 

2.  Suptwrting  Business-Related  Activities.  Virtually  all  FCC  activities  are  affected  by  the 
metric  conversion. 

3.  Measurement  Sensitivity.  Each  of  the  program  elements  is  measurement  sensitive.  In 
particular,  our  regulations  and  authorization  of  service  programs  involve  use  of  numerical 
data  such  as  antenna  heights,  distance  separations  between  service  areas,  etc. 
Procurements,  of  course,  are  based  on  physical  specifications. 

4.  Conversion  Status  and  Sensitivitv.  The  Commission  had  been  gradually  converting  its 
regulations  to  the  metric  system.  The  conversion  of  the  Commission's  rules  to  the  metric 
system  was  essentially  completed  by  a  Commission  Order  adopted  on  April  8,  1993.  In 
most  cases  the  Commission  has  used  a  "soft"  conversion,  that  is,  english  units  were 
rounded  in  converting  to  metric.  In  some  pans  of  the  regulations,  where  it  appeared 
helpful  to  the  public,  we  included  english  units  in  parenthesis.  With  regard  to 
authorization  of  service,  all  forms,  publications  and  data  bases  will  be  converted  in 
accordance  with  our  normal  renewal  process.  Procurement  procedures  that  involve  the 
General  Services  Administration  will  be  convened  in  accordance  with  GSA's  transition 
plan.  All  Commission  procurement  that  does  not  involve  GSA  has  been  converted  to 
metric  units. 

5.  Transition  Timetable.  We  have  developed  a  schedule  for  conversion  of  all  forms, 
publications  and  data  bases  that  have  not  already  been  converted  to  metric.  We  expect 
the  conversions  to  be  completed  within  the  next  several  years. 

6.  Federal.  State,  and  Local  Consultations.  No  interactions  with  other  Federal  agencies, 
State  or  local  governments  are  expected  to  be  required  with  regard  to  the  metric  transition 
for  any  of  the  program  elements. 

7.  Standards.  The  FCC  transition  to  the  metric  system  is  not  anticipated  to  have  an  impact 
on  standards  activities.  Virtually  all  international  and  national  standards  and  standards 
activities  relevant  to  FCC  work  already  use  metric. 


34 


706 


8.  Private  Sector  Initiatives.  The  FCC  regulations  and  authorization  of  service  activities  that 
specify  metric  units  primarily  relate  to  engineering  requirements.  Since  the  engineering 
community  is  conversant  in  metric,  we  do  not  anticipate  that  any  special  education 
program  is  necessary.  However,  all  FCC  publications  and  instructions  for  completing 
forms  will  be  based  on  use  of  metric  units. 

9.  Emplovee  Training.  FCC  employees  that  prepare  regulations  or  review  the  technical 
aspects  of  applications  for  authorization  of  service  are  generally  engineers.  Training  of 
other  persoimel,  where  appropriate,  will  generally  be  performed  on-the-job.  No  special 
training  program  relative  to  the  metric  conversion  is  expected  to  be  required. 

10.  Problems.  Barriers  and  Imt)ediments.  No  barriers  or  problems  are  anticipated  with  regard 
to  regulations  or  procurements.  With  regard  to  authorization  of  service,  the  principal 
problems  will  be  in  conversion  of  data  bases.  This  is  simply  due  to  the  resources 
required  to  develop  the  appropriate  software.  However,  since  the  FCC  plans  to  replace 
or  update  most  of  its  information  resources  equipment  over  the  next  several  years, 
conversions  of  the  data  bases  can  be  made  along  with  other  changes  that  may  be  required. 

11.  Recommendations.  We  have  no  specific  recommendations  at  this  time. 

12.  Estimated  Cost.  We  do  not  anticipate  any  costs  with  regard  to  conversion  of  our 
regulation  or  procurement  activities.  This  is  expected  to  also  hold  true  with  regard  to 
authorization  of  service,  provided  that  existing  data  bases  and  forms  are  converted  over 
the  specified  period  of  several  years. 
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ANNUAL  REPORT  RELATING  TO  DRUG-TESTING 

CONDUCTED  BY  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 


Pursuant  to  Section  503(f)  of  Public  Law  100-71  (July  11,  1987),  the  following  information 
relating  to  drug-testing  activities  conducted  by  the  Federal  Communications  Commission 
during  Fiscal  Year  1993  is  submitted  to  the  Committees  on  Appropriations  of  the  House 
of  Representatives  and  the  Senate: 

1.  The  number  of  random  tests,  reasonable  suspicion  tests,  accident  or  unsafe  practice 
tests,  follow-up  tests,  or  applicant  tests  administered. 

Ten 

2.  The  number  of  verified  positive  test  results. 

None 

3.  The  number  of  voluntary  drug  counselling  referrals. 

None 

4.  The  number  of  involuntary  drug  counselling  referrals. 

None 

5.  The  number  of  terminations  or  denials  of  employment  offers  resulting  from  refusal 
to  submit  to  testing. 

None 

6.  The  number  of  terminations  or  denials  of  employment  offers  resulting  from 
alteration  of  specimens. 

None 

7.  The  number  of  terminations  or  denials  of  employment  offers  resulting  from  failure 
to  complete  a  drug  abme  counselling  program. 

None 

8.  The  number  of  employees  who  successfully  completed  the  FCC  Employee  Assistance 
Program. 

None 
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Federal  Communications  Commission 
Washington 


May  24,   1993 


omcEor 

THE  CHAIRMAN 


HGDOcable  John  Oonyers 

Chflirman,  Oarndttee  oa  GovennEot  Opexaticos 

House  of  SepxeaeDtatives 

2157  Raytuzn  Buildixxf 

Wwhingtcp,  D.C.  20515 

Dear  Qiaintan  Oariyeis: 

I  have  reviewed  the  GAO  Report  en  'WCC'a  Ovexsl^  Effects  to  Oactxol  Q?08s- 
SubsidizatioQ"  dated  F^Donaxy  3,  1993.  In  that  report,  GAO  ^v^nrinAaa  chat  the 
FOC's  audit  staffing  level  is  zxst  adatjarg  to  oversee  oast  allocatioos.  GAO 
xecannBDds  that  the  FCC  conriraie  its  efforts  for  additiooal  resouroes  to 
Inprove  aBBiirance  that  cross -subsidizaticn  is  not  takiiig  place. 


GAO' s  reocBCEndatioa  that  we  Increase  our  audit  looaurcoo  is  based  en  its  view 
that  FCC  audits  are  an  PHflpntia).  gjitxnwir.  of  our  efforts  to  oootrol  cross- 
subsidizatioa.  It  also  cbeerves  that  oidi  a  staff  incxease  %iauld  not  increase 
the  federal  budget  because  the  cost  %«ould  be  ooveied  by  audit  fees  collected  by 
the  Oannissicp. 

I  ggierally  ocnair  with  GAO's  audit  findings  and  leiuiiiHihrinrw. 
Specifically,  I  agree  that  our  field  audits  are  antxig  the  most  effective  of  our 
DQDstxuctuxal  amounring  safeguaxds.  We  axe  particularly  encouraged  that  the 
GAO  believes  that  noostxuctuxal  safeguaxds,  given  sufficient  resources,  axe  a 
viable  means  of  piwvwil  Ing  cross -subsid/.  Thin  stands  in  %«elajie  ccntxast  to 
the  1987  report,  in  wbicb  the  GAO  expressed  serious  ocncems  about  the  entire 
ooQoept  of  ncDStxuctuxal  safeguamds. 

Although  GAO  nmrhidefl  that  the  Oantaasion  needs  more  audit  resources  to 
provide  adequate  coverage,  I  believe  the  Oanniasion  TYTv»rhplPHfl  has  dene  well 
%ri.th  our  limited  resouroes.  Ibe  basis  of  GAO's  oenclusion  that  our  coverage  is 
inadequate  is  thait  our  field  audits  cover  cnly  five  ppmpnr  of  the  "audit 
universe"  eaich  year.  Ibe  audit  universe  used  by  GAO  to  CEdculate  the  five 
percent  coverage  is  sisply  the  FOC  staff's  iriPTirificaitien  of  potential  audit 
areas  oultiplied  by  the  "»»»»«»-  q£  carriers  where  these  audits  could  be 
perfonned. 

In  reality,  not  every  audit  in  the  universe  is  of  equal  isportance.  For 
e«anple,  some  of  the  potential  audits  in  this  xmiverse  are  unrelated  to  issues 
involving  cross -subsidization  of  nooregulated  activities.  Ihus,  it  is 
inappropriate  to  evaiLuate  the  effectiveness  of  our  audit  prugrani  by  merely 
i-airiiiar-ing  audits  perfooBd  as  a  percentage  of  all  potential  audits.  Tb 
cccpensate  for  our  onall  audit  staff,  we  have  targeted  our  audits  to  focus  \ipaa 
the  Rost  ioportant  audit  areas  and  the  largest  cazriexs.  He  have  provided 
adequate  oovexage  over  the  most  sensitive,  high-risk  items  for  the  largest 
local  exchange  carriers  (LSGb)  ,  i.e..  the  seven  Regional  Bell  Holding  Gcspanies 
and  GIE. 
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Hi  I » i[  rthle  JcbQ  OuuyeLB  2. 

Ihe  audit  unlvezse,  as  acted,  inrliiripfl  all  18  cairlerB  xequixed  to  file  cost 
allcraticn  oaouals.    Tbe  ei^  largest  caxriezs  \jpcn  which  we  focus  cur 
airiiring  efforts  rgpreswir  93  percent  cf  the  Inrtiwtry's  toted  revenues.    Ihe 
Oommissicp  has  perfonned  audits  of  affiliated  transacticns,  tine  reporting, 
Icfcfaying  auxivities,  an>«nnprt  sendees,  and  hnUng  and  oollecticn  activities  * 
-  targeting  these  eic^  largest  carriers.    Vie  han/e  reviewed  the  Certified 
RihTic  Acocuntant  (CBO  cost  allocaticn  manual  audits  for  all  eight  of  these 
carriers  since  1988.     Ih  fact,  the  Ctandssion  has  perfonned  fron  9  to  12  field 
audits  of  each  of  the  carriers  (tiring  this  period  (see  Attadnent  1) . 

At  the  sane  time,  we  need  additicnal  audit  resources  to  provide  broader 
coverage  of  the  ^o^  oormtuns  rat-i  ma  industry.    Ihe  OonnissiaQ  aino  should 
nmrini^n  to  isprove  the  Automated  Reporting  Mmagement  Inf omation  Systan 
CASMIS)  and  the  CPA  cost  allocaticn  manual  audit  process  --  and  is  taking  steps 
to  do  so. 

The  OcuiRissicKi  ha&  ocosidered  the  possibility  of  increasing  audit  resources  by 
reassigning  staff  fron  other  Qjiiim  carrier  Bureau  (GCB)  cperaticns.    However, 
all  other  OS  cperaticns  also  face  severe  staffing  shortages  coupled  %d.th 
incTPiafling  workloads.    This  is  the  result  of  the  same  budgetary  cnrwrTalnTB 
that  have  prevwapd  vu3  fron  hiring  additional  auditors.     For  example,  the 
voline  of  fooBl  f^^nY>^a^nrg  filed  %«ith  the  OS  Enf oroemeot  Divisioa  almost 
tripled  fron  51  in  FY  1985  to  133  in  FY  1992  —  and  even  reached  a  hig^  of  458 
in  FY  1990.    Ihese  nmY^^a^n^a  are  beoairing  more  ocoplex  as  parties  use  the 
fontEd  "f^Tia-JTH-  ptoueas  to  resolve  private  disputes,  often  involving 
substantial  '^^iia-r  amounts.    Yet,  the  fooBl  ocnplainrn  staff,  after  doubling 
the  mziiser  of  fomBl  onrplainr  attorneys  between  FY  1989-92,  still  zsntsers  cnly 
23  --  indiiding  2  paralegals,  a  secretary  and  a  clerk  trainee. 

Severe  denands  en  <^  "■■»»'  C&rrier  Bureau  staff  %#ere  cdso  evident  olnrwhrre 
daring  ^>T^a  ri"»  period.    naiiniaT-  license  applications  to  our  Mnhile  Services 
Division  increased  from  2,020  in  1988  to  5,633  in  1993.     In  the  Dcxiestic 
Facilities  Division,  nulti-cfaannel  ruilripolnt  distribution  service  (MC6) 
applicaticns  nushroanad  fron  123  annually  in  FY  1988  to  13,536  in  FY  1991. 

Ihe  C&ble  Act  also  has  '^ra^Ticri  a  significant  amount  of  staff  resources  fron 
other  as  responsibilities.    Seme  of  the  Bureau's  most  senior  staff  have  been 
assigned  to  ^Ma  urgent  task.    Italess  additional  resources  are  provided  by  the 
Congress,  cable  regulation  %«ill  continue  to  strain  our  already  scarce 


Ihe  Ouimxi  Carrier  Bureau's  l^udff  Divisicn  has  cdso  esqperienoed  a  surVVn 
increase  in  tiodclcad,  without  axiy  uuuLiespixKiing  increase  in  staff,  as  a  result 
of  the  recent  U.S.  Court  of  Appeal  a  decision  %«hidi  overturned  the  FGC 
forbearance  policy  emd  tl^"'  required  hundreds  of  nmiintiinant  carriers  to  file 
tariffs  for  the  first  time,  t^oiy  of  these  new  tariff  filings  are  being 
challenged,  drastically  jTv-maa-ing  the  nanel  nadfl  of  both  the  Tariff  and 
BxEoroanent  Divisicns. 
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Hooorsble  John  QxiyttiB  3. 

Aoocher  factor  that  porevaats  va  fxan  reasslgniiig  sta££  to  aixUts  is  that  thfere 
axe  very  few  pprRcna  aitsirip  the  audits  hrmch  vAxs  have  the  prof essioaal 
qualificatiais  to  be  auditors.  Mast  of  the  professiCDals  with  uumuu  carrier 
experiasoe  are  not  accountants. 

With  regard  to  the  Oomrisaicn's  nccstxuctural  acoountijsg  safeguards,  it  shsuld 
be  noted  that  our  Gczrputer  HI  RaiBzxi  Report  and  Qzxier  (Deoentaer  20,  1991) 
icplemented  several  isprovenents.  Fbr  esaople,  the  Order  requires  iodepeodBnt 
Certified  Public  Accountants  mt  only  to  test  for  ooopliance  vdth  the 
carriers'  cost  allocation  naniialfl  (CSMs) ,  but  also  to  Bonooo  vdiether  the  ARMES 
data  are  fairly  presented  and  in  acooiTlanoe  with  our  rules.  The  Order  also 
increases  cur  ability  to  imnlrnr  CAM  revisions  by  requiring  carriers  to 
quantify  the  revisions'  effects  and  by  authnrlTring  the  ConidssioQ  to  establish 
materiality  thresholds,  if  necessary. 

Additionally,  we  are  in  the  jjiixiess  of  upgtTifling  the  KKIS  database  and 
designing  new  AEMLS  reports  that  will  be  nost  useful  in  identifying  and 
targeting  audit  issues.  The  CannrissiOQ  also  has  nade  onerous  inprovesents  to 
the  CAM  audit  process.  Fbr  exacple,  audit  letters  hatve  been  issued  to  carriers 
where  specific  audit  ioprovenents  are  needed,  and  four  Intiiifltry-wide  letters 
hecve  been  iaB\,ied  since  1988  requiring  refinenents  to  the  C2M  audit  process  (see 
Attactnent  2) . 

The  Oamdssion's  Price  C^  rules  also  play  an  ioportant  pert  in  this  process. 
In  its  report.,  GAD  stated  that  it  did  not  evaluate  the  Inpact  of  price  caps  on 
our  ability  to  control  cross -subsidies.  I  am  confident,  however,  that  price 
caps  do  aid  our  efforts  to  protect  ratfipiyers  and  control  cross -subsidies. 
CDe  purpose  of  moving  fran  rate  of  return  regulation  to  price  cap  regulation 
was  to  replace  the  incentive  to  shift  costs  to  regulated  opetaticns  with  an 
incentive  to  reduce  regulated  costs.  In  a  price  c^  system,  nothing  can  be 
gained  by  shifting  costs  because  additional  regulated  costs  cannot  be 
recovered  f  njii  lattiprtyeis . 

Ihe  CoDtnission  is  continually  seeking  ways  to  isprove  accounting  safeguards 
and,  in  that  context,  I  believe  that  our  ncaostructuxal  safeguards  offer 
ratepayers  af^,iate  protectiaa  against  cross-subsidies  given  our  budgetary 
limitaticns.  Of  course,  the  Oannissian  would  expand  its  ai,idiring  piajrcmi 
should  the  Congress  nake  available  the  resources  needed  to  do  so. 


Sincerely, 

/paaes  at  Quelle 
(/chaintan 


Enclosures 
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1  of  2 


FIEU)  AUDTIS  OCKDUCIED  BY  POC  SINCE  IMPI^MENDOICN 
OF  NCN-  S'lKUCiURAL  SAFEZSUAI^DS 

Ei  G^RRIER 


OCHP^WJY 

fY'89 

n'99 

F5f'9Q 

FY' 91 

JT'92 

TOIRL 

AT&T 

0 

0 

0 

1 

0 

1 

AMfciRiTiJLH 

2 

0 

2 

4 

9 

HELLMLfiNTIC 

2 

1 

2 

3 

9 

BELLSOCTIH 

3 

1 

2 

-2 

10 

GIE/OCNltl. 

4 

1 

2 

1 

9 

pamrrr  TPT.PfiTC 

1 

2 

4 

2 

12 

IWNEX 

3 

3 

2 

3 

11 

SCUIHWKyitKN  HETiT, 

1 

2 

3 

3 

10 

IB  WEST 

2 

1 

2 

3 

9 

UNlliD 

0 

1 

0 

0 

0 

1 

NECA 

0 

1 

0 

0 

0 

1 

PMimuF 

0 

0 

13    , 

1 

0 

20 

?1 

1 

lurftL 

19 

93 
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FUSm  fSJDTTS  COtJCaCTED  BY  FOG  SINCE  IME>I£MENI7^nCN 
OF  NCN-  S'lKUCiURAL  SAfHSOARDS 

BY  TOPIC 


TOPIC 


FSf'SS  Fy'89  Fy'90  F5f'91  FY' 92  TOiaL 


TIME  REPCRTZNa 


21 


AFFTT.TaTPD  TSA^- 
ACnOG 


18 


BILLING  &  COLLBCTICN    4 


DuGBYINS  ALTiVlTlBS 


ENHANCED  SERVICES 


8 

5 


3 
3 


12 
8 


NEC3V  CCMCN  LINE  POOL 


OOV  AL'ilVlTlES 


ACCESS  TIWETTC 


RATE  OF  REnUSN 
REPCRmC 


11 

2 
2 
1 


JURISDICnCNAL 
SEPARATICM 


TDDUJ 


_12_ 


20  21 


Ji. 
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EUNNH)  ARMZ5  IME9^0VE^£KIS 


Ihe  goal  of  the  r"'''""'*^  inprovenents  is  to  create  recuixing  reports  fron  the 
ARMIS  database  that  will  be  \ised  as  a  tool  to  ensure  that  carriers  are  in 
corpliance  vd.th  our  rules  auxi  regulations.  These  recurring  reports  will  also 
ensure  the  integrity  of  the  ARMIS  data  and  provide  safeguards  agcdnst  non- 
unifonnity  of  data  aixi  cross-subsidization.  The  auditors  eLLso  will  make 
recamiendations  to  on>«"'^  the  existing  ARMIS  reports  to  provide  more  useful 
data  for  our  analyses.  The  follodng  inprovenents  are  planned; 

o  increased  uniformity  of  ARMIS  data  by  modifying  the  ARMIS  43-03  Report  to 
repoi'L  investment  and  expenses  using  a  standard  set  of  oost  pools; 

o  developnnent  of  reports  that  hi^ili^t  areas  viiere  carriers  are  shifting 
investments  and  expenses  fron  their  regulated  operations  to  their 
nonregulated  operations. 

o  modif  ication  of  certain  ARMIS  reports  so  that  inf  onration  reported  will 
be  intexnally  consistent. 

o  preparation  of  reports  that  essmine  particular  ea^jense  and  investment 
data  for  abnomalities  or  distortions. 
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I1CB0VB4HKIS  ID  (XAOMSXaT  HKXSSS 


Since  1988,  the  Accounting  and  Audits  Divisicn  (A&AD)  bas  ^pmlor1  four  Industzy- 
vdde  letters  and  nutnerous  letters  to  individual  carriers  requiring  specific 
inprovaiBnts  to  the  QM  audit  process.  Ihe  following  suDmarizes  the 
inprovERients  required  by  those  letters. 

o    Ifey  29,  1990  letter 

Our  review  of  the  1988  C2M  audits  resulted  in  the  AsaD  Hnai-ing  a  letter  to  the 
industry  requiring  six  isprovaients  to  the  QM  audit  prooess  beginning  with  the 
1990  audits.  Ihese  inpcdveDents  are: 

affiliated  transact j.cns  -  test  the  rate  base  and  rate  of 
return;  test  substantial  sales  to  third  parties; 

need  for  a  standardized  materiality  level  for  detemdning 
neterial  exoepticns; 

issuance  of  a  "t^nagetnent  Letter"  (quantifying  arrf  listing 
findings  and  reLUiiifciulfiri ens)  to  the  carriers; 

review  and  test  documentation  sutjxu.Ling  entries  en  input 

attestation  that  the  ARMIS  43-03  Report  is  fcdrly  presented  and  in 
accordance  with  FOC  rules;  and 

presentation  of  all  documentation  far  FCC  review,  indxiding  the 
work  of  az^  inrpmal  auditors. 

o    Octcber  16,  1991  Tetter 

CXir  review  of  the  1989  OM  audits  resulted  in  the  A&AD  issuing  a  letter  to  the 
industry  requiring  nine  arUirinnril  isprovaients  to  the  (JM  audit  process 
beginning  vrLth  the  1991  audits.  Ihese  iitprovanents  are: 

testing  of  systems  and  codes  theit  drive  dollars  to 
eu:counts  and  cost  pools  for  subsequent  allocatioa 
between  regulated  and  nonregulated  activities; 

identificeition  of  the  C2M  audit  neiteriality  standards; 

quantification  of  the  CNA  audit  findings  and  provision  of 
and  eissuirptians; 
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inclusicn  of  the  aiiriit  panogzam  in  the  CfM  audit  workpapers; 

provisioQ  of  indsxed  sutnnaries  of  the  findings; 

presentation  of  legihle  vorkpspers; 

IJBting  of  all  special  studies  perfomed  by  the  carriers  to 
develcp  allocator  ratios  to  o^portion  dollars  between 
regulated  and  nooregulated  aurtivities.  These  studies  were  required 
to  be  reviewed  and  tested  annually,  and  later  revised  to  reviewing 
and  testing  the  significant  studies  annually  and  the  less 
significant  studies  en  a  3  year  rotational  basis; 

repuxLing  all  exceptions  to  the  CEoxier,  regardless  of 
nateriality;  and, 

directing  all  questions  regarding  FCC  rule  interpretations  to  the 
Osotnission  throuc^  the  Accounting  and  Audits  Division. 

o    J^adl  20,  1992  letter 

Our  review  of  the  1990  Q)M  audits  resulted  in  the  A&AD  igginng  a  letter  to  the 
industry  requiring  additicnal  inprovenents  to  the  OVM  audit  process,  as  well  as 
consolidating  and  clarifying  the  guidelines  set  forth  in  prior  documents  and 
letters  nient.ioned  above.  These  guidelines  were  expected  to  be  inplenented  by 
the  independent  auditors  beginning  with  the  1992  audits.  The  follcMing  is  a 
i-iaring  of  the  arw-ir-imai  requireQEOts  (mtajned  in  that  letter. 

testing  asset  transfers  between  regulated  and  nonregulated 
affiliates  to  provide  assurance  that  they  are  booked  iji  - 
accordance  with  our  rules; 

requiring  that  all  local  eDa±ange  carriers  {lECs)  tise  the 
authorized  interstate  rate  of  return  in  pricing  cif  filiate 
transcurticos.  This  reite  has  been  11.25%  since  January  1, 
1991; 

providing  an  essnple  of  a  generic  rate  base  used  to  ccspute  the 
interstate  return  en  investment  for  services  provided  by  a 
nonregulated  affiliate  to  a  regulated  eiffiliate  at  fully 
distributed  cost  (ECC) ; 

limiting  the  use  of  a  carrier's  internal  auditors  to  assist  in 
perfonning  the  OM  audit  to  40%;  and 

requiring  the  independent  auditors  to  prepare  separate 
scdiedules  of  adjusted  and  unadjusted  differences. 
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o         S&zdi  5,  1993  Lecter 

(Xir  review  of  the  1991  OM  audits  resulted  in  the  A&AD  ^f^plliTyJ  a  letter  to  the 
industry  requiT-ing  tm  additiooal  inprovenents  to  the  OM  audit  proc^ 
beginning  with  the  1992  audits.    These  inprovauants  are: 

Tbe  purposes  of  these  Bpreadabeets  are  to:  a)  rrrmm-ir^^a  the 
results  of  the  audit  work  in  a  ooocise  nezmer;  b)  provide  the 
HnrigpaiiAMit  aByJitnrB  %fith  guidance  zegardiiig  the  nature  of 
infonTHtian  we  require  to  neet  our  regulatory  needs;  aixi,  c) 
autatate  the  oinmnlnaflnn  of  inf omatica  betueen  the  ind^ienient 
fniditcitB  and  the  FOC's  Audits  Brandi. 

"     caM  aoprr  REVIEW  paaacE 

We  required  the  IndPTPnfifiDt  auditors  to  "prepare  and  pieoeuL  a  (Xi 
audit  review  padage  to  the  A&AD  viithin  fifteen  woddng  days  of 
their  audit  r^e^xaiL  filings.  TTiin  package  %dll  i^rrt-a-in  various 
adariniBtrative  and  substantive  documents  related  to  the  audit.  Fbr 
eoonple,  the  auditor's  mniiagBrHit  letter,  audit  program,  audit  fee 
schedule,  and  audit  rislc  anadysis  will  be  required 


Ihe  priitary  purposes  of  these  inproveBents  are  to  provide  the  FOC  auditors  an 
ofporcunity  to  review  the  results  of  the  OM  audit  before  the  review  fieldwork 
begins,  and  to  provide  the  A&AD  with  an  infamatioa  package  on  all  carriers 
subject  to  C2M  audits  that  discloses  background  infortmtian  and  sunnarizes  the 
results  of  the  OIM  audit. 

O  VrlTinHS  T*i«  t  MiM 

Ihe  A&AD  has  issued  31  letters  to  individual  carriers.  Ihese  letters  address, 
in  siiditicD  to  the  issues  wprrinripd  above,  specific  audit  findings  and  issues 
as  they  relate  to  each  carrier. 
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Federal  communications  commission 
washington 

May  24,    1P03 


Hcnorable  John  Glenn 

QieLisiBn,  Gamattee  cxi  Governmental  Mfairs 

Uiited  States  Senate 

340  Dirksen  Senate  Office  Building 

Vfashingtcp,  D.C.  20510 

Deeu:  OiairnHn  Glenn: 

I  have  reviewed  the  GAO  Report  en  "FOC's  Oversight  Efforts  to  Ocntrol  Cross- 
SubsidizaticQ"  dated  Pebniary  3,  1593.  In  that  zepart,  <S£)  CQncl\.ides  that  the 
FCC's  audit  staffing  level  is  nst  adequate  to  oversee  cost  allocations.  GAO 
recannends  that  the  FCC  rmrimip  its  efforts  for  adrtifimal  resources  to 
inprove  assurance  theit  cross -subsidization  is  not  t-nk-Jng  place. 

GAO's  recannendaticn  that  we  increase  our  audit  resources  is  based  en  its  view 
that  FCC  audits  are  an  essential  <.xjn,x  iwit  of  our  efforts  to  ccntrol  cross- 
subsidization.  It  also  observes  that  such  a  staff  increase  would  not  increase 
the  federal  budget  because  the  cost  vaold  be  covered  by  audit  fees  collected  by 
the  Ocmnissiai. 

I  generally  ccna.ir  with  GAO's  audit  findings  and  reccmnendaticns. 
Specifically,  I  agree  that  our  field  audits  are  anang  the  most  effective  of  our 
nonstructural  accounting  safeguards.  We  are  particularly  encouraged  that  the 
GAO  believes  that  ncnstructural  Sed^eguards,  given  sufficient  resources,  are  a 
viable  nieans  of  pruvjianring  cross-subsidy.  Ibis  stands  in  welccrne  ccotrast  to 
the  1987  r^x3rt,  in  viiich  the  GAO  expressed  serious  ccncems  about  the  entire 
concept  of  nonstructural  safeguards. 

Althou^  GAO  nrtnn^■lv^o<a  that  the  Oanniasian  needs  more  audit  resources  to 
provide  adequate  coverage,  I  believe  the  Oscmission  nonetheless  has  dene  %iell 
%a.th  our  limited  resources.  Tt^  basis  of  GAO's  conclusicn  that  our  coverage  is 
inadequate  is  that  our  field  audits  cover  cnly  five  percent  of  the  "audit 
universe"  each  year.  The  audit  universe  used  by  GAO  to  calculate  the  five 
percent  coverage  is  sinply  the  FCC  staiff's  identificaticn  of  potential  audit 
areas  nultiplied  by  the  astter  of  carriers  vtere  these  audits  could  be 
perfoimed. 

In  reality,  not  every  audit  in  the  universe  is  of  equcd  inportance.  For 
escoiple,  scne  of  the  potential  audits  in  this  universe  eure  unrelated  to  issues 
involving  cross -subsidization  of  nonregulated  activities.  "Thus,  it  is 
inappropriate  to  evaluate  the  effectiveness  of  our  audit  progrant  by  merely 
iraif-iiiat-irg  audits  performed  as  a  percentage  of  all  potential  audits.  To 
ccqpensate  for  our  amll  audit  staff,  we  have  targeted  our  audits  to  focus  ^Jpaa 
the  mset  ioportant  audit  areas  and  the  largest  carriers.  He  have  provided 
adequate  coverage  over  the  most  sensitive,  hi^-ris)c  items  for  the  largest 
local  exchange  carriers  (IBCs) ,  i.e..  the  seven  Regional  Bell  Holding  Oonpanies 
and  GTE. 
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The  audit  xmiverse.  as  noted,  inclvirtes  all  18  cazriers  leguired  to  file  cost 
allocatian  nemuals.  Tbe  eic^  largest  carriers  \jpcn  vMch  vge  focus  our 
auditiijg  efforts  represent  93  percent  of  the  industry's  total  revenues.  The 
Oaimissian  has  perfontied  audits  of  affiliated  transactions,  tisie  r^iorting, 
lobbying  activities,  pnhsnnpfi  services,  and  billing  and  collection  activities  - 
-  targeting  these  eic^  largest  carriers.  Vfe  have  reviehed  the  Oertified 
Public  Accountant  (CEIU  cost  allocaticn  nsnual  audits  for  all  eight  of  these 
carriers  since  1988.  In  fact,  the  Cctmdssion  has  perfonnsd  fron  9  to  12  field 
audits  of  each  of  the  carriers  during  this  period  (see  Attachment  1) . 

At  the  same  time,  we  need  additional  audit  resources  to  provide  broader 
coverage  of  the  teleoamunications  industry.  The  Ocntidssion  also  should 
cnnriniie  to  inprove  the  Autcnated  Reporting  Nanagement  Inf  ontBticn  System 
(ARMIS)  and  the  CPA  cost  etllocaticp  manual  audit  process  •-  and  is  taking  steps 
to  do  so. 

The  Ooomission  has  <rasidered  the  possibility  of  increasing  audit  resources  by 
reassigning  staff  frcm  other  Gammon  carrier  Bureau  (OS)  operations.  However, 
oLll  other  OCB  npPTTifims  clLso  face  severe  staffing  shortages  coupled  with 
increasing  workloads.  This  is  the  result  of  the  same  budgetary  oonstraints 
that  have  pravtaited  \is  fron  hiring  additional  auditors.  For  essirple,  the 
volume  of  f onml  mrplaints  filed  with  the  OCB  Enforcement  Division  eiLmost 
tripled  from  51  in  py  1985  to  133  in  FY  1992  --  and  even  reached  a  high  of  458 
in  FY  1990.  These  rxnpTainrs  are  becoming  more  ccziplex  as  {Bxties  use  the 
fomBl  cmplaint  prociess  to  resolve  private  disputes,  often  involving 
substantial  dnllar  amounts.  Yet,  the  foinal  corrplaints  staff,  eifter  doubling 
the  nutrber  of  foniBl  <>TT;^Ta-inr  attorneys  between  FY  1989-92,  still  nuirbers  only 
23  --  inrliiding  2  pEU3legals,  a  secretary  and  a  clerk  trainee. 

Severe  demands  on  Omuiju  Carrier  Bi.in?au  staff  were  also  evident  elseiAiere 
during  this  time  period,  nanniar  license  explications  to  our  Mcbile  Services 
Division  increased  frcm  2,020  in  1988  to  5,633  in  1993.  In  the  Donestic 
Facilities  Division,  nulti-dannpl  nultipoint  distribution  service  (ttCS) 
applications  nushrocmad  from  123  annually  in  FY  1988  to  13,536  in  FY  1991. 

The  Caitle  Act  eilso  has  '^Ta-'TvH  a  significant  amount  of  staff  resouirces  frcm 
other  OCS  responsibilities.  Some  of  the  Bureau's  most  senior  staff  have  been 
assigned  to  this  urgent  task.  Italess  additional  resources  are  provided  by  the 
Ocogress,  cable  regiilatim  will  ccntimip  to  strain  our  edready  scarce 
resources. 

The  Olhiiuu  Carrier  Bureau's  Tariff  Division  has  also  experienced  a  sudden 
increase  in  worklaad,  %«itb3ut  any  corresponding  increase  in  staff,  as  a  result 
of  the  recent  U.S.  Oourt  of  Ji^peals  decision  which  overturned  the  FOC 
forbearance  policy  and  thus  required  hundreds  of  nondoninant  ceuriers  to  file 
tariffs  for  the  first  ting.  Ibrty  of  these  new  tariff  filings  are  being 
chaUeoged,  drastically  jTV-nnaaa-ing  the  caseloads  of  both  the  Tariff  and 
Qifarcement  Divisions. 
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Another  factos:  that  pareventa  us  fzan  reassigning  staff  to  audits  is  that  ttere 
are  very  few  persons  outside  the  audits  branch  wto  have  the  professional 
glial  if icaticDS  to  be  auditors.  Mast  of  the  pzofessiooals  with  umimu  carrier 
experience  are  not  accountants. 

Vtith  regard  to  the  Ostmission's  noostructural  acoountiag  safeguards,  it  should 
be  noted  that  our  CCnputer  HI  Rsoand  Report  and  Order  (Decectser  20,  1991) 
inplecnented  several  inprovarents.  Fbr  exanple,  the  Order  requires  irripporvionr 
Certified  Public  Accountants  not  coly  to  test  for  rmpHanna  with  the 
carriers'  cost  allocation  iTHmalfl  (OVfe) ,  but  also  to  assess  whether  the  ARMIS 
data  are  fairly  presented  and  in  accordanae  with  our  rules.  The  Order  cLLso 
increases  our  ability  to  ncnitor  0)M  revisions  by  requiring  carriers  to 
quantify  the  revisicDS'  effects  and  by  aufhm-JTring  the  OannJaaion  to  establish 
materiality  thresholds,  if  necessary. 

Additictally,  %«e  are  in  the  prDoess  of  i^jgxading  the  ASMIS  database  and 
designing  new  AISHS  reports  that  will  be  most  useful  in  Identifying  and 
targeting  audit  issues.  The  Oannissicn  edso  has  made  nunerous  loprovanents  to 
the  OM  audit  process.  For  eseople,  audit  letters  have  been  issued  to  carriers 
where  specific  audit  iopruveDaents  are  needed,  and  four  iDdustry-«ade  letters 
have  been  issued  since  1988  requiring  refineoEnts  to  the  QM  audit  process  (see 
Attaciraent  2) . 

The  CCznnissioQ's  Price  Cap  rules  adso  play  an  iit^xju^U:  part  in  this  process. 
In  its  report,  GAO  stated  ttaz  it  did  not  evaluare  the  iapact  of  price  cs^  on 
our  ability  to  oontrol  cross -subsidies.  I  am  ocnfident,  however,  that  price 
caps  do  add  our  efforts  to  psotect  ratepayers  and  ocntrol  cross -subsidies. 
Ctie  purpose  of  moving  fron  rate  of  return  regulaticn  to  price  c^  regulation 
%iBS  to  replace  the  incentive  to  shift  costs  to  regulated  opeTations  with  an 
incentive  to  reduce  regulated  costs.  In  a  pcioe  cap  system,  nothing  can  be 
gainpri  by  shifting  oosts  because  additional  regulated  oosts  cannot  be 
recovered  frotn  ratepayers. 

The  OonmissioD  is  ocntinually  seeking  ways  to  inprove  accounting  safeguards 
and,  in  that  ccntext,  I  believe  thait  our  nonstructural  safeguards  offer 
ratepayers  adequate  protecticp  against  onss-subsidies  given  our  budgetary 
limitatioDS.  Of  course,  the  Cdmdssicn  would  expffri  its  audifing  program 
should  the  Ocngress  nake  available  the  resouroes  ncedrrt  to  do  so. 


Sincerely, 


1,  CLc^uM^ 
3  H.  Qbkio 


Ekidosuxes 
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FIELD  AUDITS  OCNTOCTED  EY  PCE  SINOE  IMPLEMENBOTCN 
OF  NCN-SIKUCIURAL  SAFEGUARDS 
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10 
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1 

2 
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3 

11 
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10 
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1 
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0 

1 
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0 

1 

0 

0 

0 

1 
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0 

0 
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0 

0 

_.l 
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le 

13 

11 

20 

21 

83 

^3 


721 


KTn^Si^r   1 

2  Of  2 


Fmc  AUDITS  OCNDOCIED  BY  POC  SINCE  IMPia^NnaTCN 
OF  NCN-SISDCnSAL  SAFBSOARCG 

BY  "TOPIC 


IDEIC  EY'SS  Fy'89  FSr-gO  pygi  Fy'92  TOiaL 

TIME  SEPCRniG  4  €  4  3  4 


AFFILIKraD  TMNS- 

AcnciG 


RTTiT.TTC  &  aXLBCTECN         4 


LCBBYiiG  AcnvrriEs 


ENHANIIHD  SERVICES 


NBC3V  OMCN  LINE  POOL 


OOV  ALTiViTIES 


AOZESS  TRAFFIC 


RAIE  OF  RETURN 
REPCKl'lNG 


JURISDICnCNAL 
SEPARATICN 


8 

5 


4  21 

3  18 

12 
3  8 

3  7 

7  11 


TDB^ 


J£. 


.2Q_ 


_2i. 


.12. 
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PUNNB3  ARMIB  IMESOVSSnS 


The  goal  of  the  planned  iiqprovenents  is  to  ca^eate  recurring  reports  f ran  the 
ARMIS  database  that  will  be  iised  as  a  tool  to  ensure  that  cazriers  are  in 
cotpliance  vdth  our  rules  and  regulations.  These  recurring  reports  will  also 
ensure  the  integrity  of  the  ARMIS  data  and  provide  safeguards  against  nan- 
uniformity  of  data  and  cross -subsidization.  The  auditors  also  will  make 
recQcitnendatians  to  enhance  the  existing  ARMIS  r^xarts  to  provide  mare  \iseful 
data  for  our  analyses.  The  following  inprovsnents  are  planned: 

o  increased  unifonnity  of  ARMIS  data  by  nodifying  the  ARMIS  43-03.  Ri^xsrt  to 
report  investment  and  expenses  using  a  standard  set  of  cost  pools; 

o  development  of  reports  that  hic^ig^  areas  where  carriers  are  shifting 
investments  and  expenses  fron  their  regulated  operations  to  their 
nonregulated  operations. 

o  modification  of  certain  ARMIS  reports  so  that  infonnation  reported  will 
be  internally  consistent. 

o  preparation  of  reports  that  examine  particular  eofpense  and  investment 
data  for  abnormalities  or  distortions. 
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H^XKOBSnS  TO  cm  OM  Amr  wnrMHM 


Since  1988,  t±e  Accounting  and  Audits  Divisicn  CA&AD)  bas  jsphqH  four  ixriustiy- 
wide  letters  and  numerous  letters  to  individual  carriers  requiring  specific 
inprovanents  to  the  CJM  audit  panooess.  ite  following  sunrnarizes  the 
inprovements  requirBd  by  those  letters. 

o         fby  29,  1990  TrtTPT 

Our  review  of  the  1988  CSM  audits  resulted  in  the  A&AD  •iggii-ing  a  letter  to  the 
industry  requiring  six  inprovements  to  the  OM  axxJit  process  beginning  vri.th  the 
1990  audits.     Ihese  inprovanents  are: 

affiliated  transactions  -  test  tte  r3ite  base  aix3  rate  of 
return;  test  substantial  sales  to  third  parties; 

need  for  a  standemUzed  naterlality  level  for  detennining 
material  exceptions; 

issuance  of  a  "Mmagement  Letter"   (quantifying  aai  listing 
findings  and  reoomnendatioDS)  to  the  carriers; 

review     and     test     dooznentatiCD     gm^^r'  •'"g     entries     en     ii^xit 
documentaticn; 

attestation  that  the  ARMIS  43-03  Report  is  fairly  presented  and  in 
accordance  with  FOC  rules;  and 

presentation  of  all  <inri  ^T^an^a^^i  rr)  for  FOC  review,  including  the 
Msrk  of  any  inrpmcd  auditors. 

o  Octcber  16,  1991  Ifitter 

CXir  review  of  the  1989  C3M  audits  resulted  in  the  A&AD  -iagii-ipg  a  letter  to  the 
industry    requiring    nine    additicnal    inprovanents    to    the    C3M  audit    process 
beginning  with  the  1991  audits.     These  •iin»nuniiprrt-g  are: 
( 
testing  of  systene  and  codes  that  drive  dollars  to 
acccxnts  and  cost  pools  for  subsequent  allocaticn 
between  regulated  and  nonregulated  euxivities; 

identification  of  the  OSA  audit  materiality  standards; 

quantification  of  the  CJM  audit  finrt-inga  and  provision  of 
cedculations  and  assunpticns; 
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isclusicti  of  the  audit  prujidui  in  the  C3M  audit  wDrJqapezs; 

provdsiczi  of  indexed  summaries  of  the  findings; 

ptresentation  of  legible  vroaApapers; 

listing  of  all  special  studies  perfonnad  by  the  carriers  to 
develqp  allocator  ratios  to  apporticn  dollars  between 
regulated  and  ncnregulated  activities.  These  studies  were  required 
to  be  reviek«l  and  tested  annually,  and  later  revised  to  reviewing 
and  testing  the  significant  studies  annually  and  the  less 
significant  studies  en  a  3  year  rotational  basis; 

reporting  all  exceptions  to  the  carrier,  regardless  of 
nateriality;  ard, 

directing  all  questions  regarding  POC  nile  interpretations  to  the 
Ocznidssicn  through  the  Accounting  and  Audits  Division. 

o    April  20,  3392  Letter 

Oxr  review  of  the  1990  OM  audits  resulted  in  the  A&AD  -igaiinfj  a  letter  to  the 
industry  requiring  additional  inprovanents  to  the  OM  audit  process,  as  well  as 
consolidating  and  clarifying  the  guidelines  set  forth  in  prior  documents  and 
letters  mentioned  above.  Ihese  guidelines  were  expected  to  be  inplemented  by 
the  independent  auditors  beginning  with  the  1992  audits.  Ihe  followii^  is  a 
listing  of  the  additional  requirements  mnt-a-iriari   in  that  letter. 

testing  asset  transfers  between  regulated  and  ncnregulated 
elf filiates  to  provide  assurance  that  they  are  booked  in 
accorrianrp  %<ith  our  rules  ,- 

requiring  that  all  local  exchange  carriers  (I£X:!s)  use  the 
authorized  interstate  rate  of  return  in  pricing  affiliate 
transactions.  Ihis  rate  has  been  11.25%  since  January  1, 
1991; 

providing  an  exanple  of  a  generic  rate  base  x:sed  to  ccnpute  the 
interstate  return  en  inv^titent  for  services  provided  by  a 
nonregulated  ciffiliate  to  a  regulated  eiffiliate  at  fully 
distributed  cost  (FDC) ; 

limiting  the  use  of  a  carrier's  JTTfprnal  auditors  to  assist  in 
perfomdng  the  CAM  audit  to  40%;  and 

requiring  the  independent  auditors  to  prepare  separate 
schedules  of  adjusted  and  unadjiisted  differences. 
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o         Ibrdi  5,  1993  Letter 

Our  review  of  the  1991  OM  audits  resulted  in  the  A&AD  -taainng  a  letter  to  the 
industry  requiring  two  additicoal  ioproveaients  to  the  CXM  audit  process 
beginning  with  the  1992  audits.    Ibese  isproveneots  are: 

..       caM  MDrr  RBVIBW  SPRB^Dhhkkih 

Ihe  purposes  of  these  spreadsheets  are  to:  a)  mrnimicate  the 
results  of  the  audit  mrk  in  a  rmrine  aanoer;  b)  provdde  the 
independent  aiiriirnrR  %iith  guidance  regarding  the  nature  of 
infoTmation  we  require  to  meet  our  regulatory  needs,-  and,  c) 
autcnate  the  <»iiiiiinirar.inn  of  infomnation  between  the  independent 
auditars  and  the  FOC's  AxUts  Rnmch. 

--     caMMDrr  review  pacrota: 

He  required  the  indwi'ieiyleut  aiitHtorB  to  prepare  and  present  a  CAM 
audit  revdew  padcage  to  the  A&AD  within  flftppn  woddng  days  of 
their  audit  rt^xat  filings.  Ibis  pEu:teige  utill  contain  various 
administrative  and  substantive  docuoents  related  to  the  audit.  Fc3r 
exanple,  the  auditor's  iiHiHywimt  letter,  audit  program,  audit  fee 
schedule,  and  audit  risk  analysis  will  be  required 

Ihe  prinBry  purposes  of  these  iopnTvenents  are  to  provide  the  FOC  auditors  an 
opportunity  to  review  the  results  of  the  OtM  audit  before  the  review  f  ieldtmxk 
begins,  and  to  provide  the  A&AD  with  an  infannation  padcage  en  all  carriers 
subject  to  OM  audits  that  discloses  badoground  infonmricn  and  suimarlzes  the 
results  of  the  C3M  audit. 

o    ^l^adLaus  T<in-«»m 

The  A&AD  has  issued  31  letters  to  individual  carriers.  TTvjse  letters  address, 
in  arVJiticn  to  the  issiipfl  menticryri  above,  ^)ecific  audit  findings  and  issues 
as  they  relate  to  each  carrier. 
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Mr.  MOLLOHAN.  Here  to  testify  today  on  behalf  of  the  Commis- 
sion is  their  new  Chairman,  Reed  E.  Hundt.  Mr.  Chairman,  we  will 
insert  your  biography  and  written  testimony  into  the  record,  and 
your  written  statement  will  be  made  a  part  of  the  record. 

We  will  proceed  with  your  oral  statement  and  before  you  do  that, 
introduce  the  gentleman  at  the  witness  table. 

Mr.  Hundt.  Yes,  at  my  left  is  Andy  Fishel,  head  of  the  Office  of 
Managing  Director  at  the  Federal  Communications  Commission. 
Andy  and  his  very  capable  staff  have  been  working  very,  very  hard 
on  not  only  this  budget  request,  but  the  budget  requests  of  pre- 
vious years,  and  I  thank  you  for  giving  me  the  opportunity  to  intro- 
duce them,  and  I  would  like  also  to  take  the  opportunity  to  thank 
them,  if  I  could,  personally  for  the  help  that  they  have  provided  to 
me  and  to  the  rest  of  the  Commission. 

Mr.  MOLLOHAN.  Before  you  proceed,  the  Committee  would  like  to 
welcome  Mr.  Sabo  who  would  like  to  join  the  Committee  for  this 
hearing  today,  and  he  will  be  asking  you  some  questions  on  your 
testimony. 

FY  1995  BUDGET  REQUEST 

Mr.  Hundt.  Thank  you  for  including  my  written  statement.  As 
you  mentioned,  the  budget  request  is  for  $167  million. 

In  discussions  with  0MB,  it  has  come  to  pass  that  0MB  would 
like  to  couple  with  that  submission  a  request  of  FTEs  in  the  num- 
ber of  2,046.  I  believe  you  may  have  earlier  received  information 
as  to  a  lower  number.  The  lower  number  didn't  correlate  correctly 
with  the  dollar  figure,  and  now  recently,  0MB  and  the  Federal 
Communications  Commission  have  recalculated  and  determined 
that  the  $167  million  should  be  coupled  with  the  FTE  number  of 
2,046. 

I  would  also  like  to  impose  upon  you  Mr.  Chairman,  by  way  of 
informing  you  of  the  status  of  continuing  discussions  with  0MB 
about  our  budget  request.  In  the  course  of  these  discussions,  which 
have  been  going  on  in  the  last  several  weeks  and  days,  0MB  has 
agreed  that  serious  consideration  should  be  given  to  raising  the 
budget  request  and  raising  the  FTE  number  from  what  I  just  men- 
tioned to  you. 

I  do  want  to,  in  my  very  first  appearance  before  you,  express  an 
apology  for  not  having  been  able  to  bring  these  discussions  to  fru- 
ition prior  to  this  appearance.  By  way  of  an  explanation,  I  didn't 
arrive  in  my  job  pursuant  to  Senate  confirmation  until  after  this 
budget  request  was  prepared.  And  while  in  no  way  does  that  rep- 
resent any  criticism  of  the  work  done  at  the  FCC,  it  just  means 
that  it  was  not  possible  for  me  to  participate  in  a  revisiting  of  the 
policy  objectives  of  the  FCC  until  much  more  recently  in  time. 

FY  1995  AMENDMENT 

Mr.  MOLLOHAN.  Do  you  anticipate  submitting  an  amendment  to 
your  request? 

Mr.  Hundt.  I  think  that  it  is  very  likely,  but  I  cannot  represent 
that  0MB  has  made  that  determination  as  yet.  I  can  only  inform 
you  that  we  are  going  to  pursue  those  discussions  with  0MB  very 
aggressively. 


727 

Mr.  MOLLOHAN.  But  you  are  here  testifying  today  on  revised 
numbers;  is  that  correct? 

Mr.  HUNDT.  I  am  here  testifying  on  the  same  dollars,  the  $167 
million,  that  you  have  seen  earlier  and  on  a  revised  FTE  number, 
but  I  am  also  attempting  to  give  you  notice  so  that  you  are  as  up- 
to-date  as  anyone  else  of  a  possibility  of  an  increase  in  both  the 
dollar  and  the  FTE  numbers  in  the  very  near  future. 

This  possibility  would  derive  from,  if  I  may  say  so,  the  observa- 
tion of  the  FCC  in  general,  and  also  my  personal  observation,  that 
our  resources  now  are  not  sufficient  to  achieve  the  goals  that  I 
think  in  a  nonpartisan  fashion,  anyone  would  want  of  us,  and  that 
is  the  goal  of  expediting  economic  growth  in  this  country. 

Specifically  and  very  briefly,  when  we  are  not  able  to  devote  re- 
sources to  the  licensing  function,  I  am  afraid  that  we  slow  trans- 
actions in  this  country,  what  becomes  the  velocity  of  money,  and 
impair  the  economy.  When  our  resources  are  not  sufficient  to  expe- 
dite the  consideration  of  mergers  and  other  transactions  that  are 
brought  to  us,  and  dozens  and  dozens  are  now  being  brought  to  us, 
we  slow  the  possibility  of  economic  growth. 

When  our  resources  are  not  sufficient  to  introduce  competition  at 
the  same  speed  with  the  same  care  that  we  would  like,  if  you  be- 
lieve as  we  do  that  competition  leads  to  economic  growth,  then  the 
lack  of  resources  hurts  the  economy.  These  are  the  general  prin- 
ciples. 

I  would  be  happy  to  discuss  them  in  any  detail  you  may  wish  in 
response  to  your  questions,  but  they  are  driving  the  discourse  be- 
tween us  and  0MB. 

Other  issues  also  are  emerging.  The  law  enforcement  role  of  the 
FCC  is  an  increasingly  important  role  and  more  and  more  atten- 
tion ought  to  be  given  to  that  as  well.  And  that  also  raises  resource 
issues. 

But  perhaps  it  would  be  sufficient,  Mr.  Chairman,  if  I  were  to 
rely  on  my  written  statement  for  the  rest  of  this  introduction  and 
respond  to  your  questions  if  you  please. 

Mr.  MOLLOHAN.  Thank  you. 

[The  biographical  sketch  and  prepared  statement  of  chairman 
Hundt  follow:] 
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REED  E.  HUNDT 
CHAIRMAN,  FEDERAL  COMMUNICATIONS  COMMISSION 


President  Clinton  announced  his  intention  to  nominate  Reed  Hundt  as  Chairman  of  tiie 
Federal  Communications  Commission  on  June  29,  1993.  The  Senate  CommCTce  Committee 
unanimously  endorsed  Hundfs  nomination  on  OctobCT  6  and  he  was  confirmed  by  a  voice 
vote  of  the  fiill  Senate  on  November  19,  1993.  On  November  29,  Vice  President  Al  Gore 
swore  Hundt  in  as  a  member  of  the  Federal  Communications  Commission.   His  term  will 
expire  June  30,  1998. 

Previously,  Hundt  was  a  partna-  in  the  Washington  office  of  Latham  &  Watkins,  a  national 
and  international  law  firm,  where  his  work  focused  on  legal  and  regulatory  issues  in  emerging 
technologies  such  as  cellular  telephones,  wireless  cable,  direct  broadcast  satellite,  and 
interactive  television.   His  practice  included  rqsresaitation  on  state,  federal  and  intonational 
communications  issues  including  local  exchange  telqjhone,  long  distance,  international  fiber 
optic,  cable  television  alternatives  and  satellite  and  First  Amendment  work. 

Hundt  saved  as  a  senior  advisor  to  the  Clinton  for  President  campaign  and  as  a  senior 
advisor  and  membo-  of  the  Economic  Council  for  the  Presidential  Transition  Team.  In 
addition,  Hundt  has  advised  Vice  President  Gore  on  economic  issues  since  1984. 

Hundt  has  handled  pro  bono  matters  for  the  United  States  Court  of  Appeals  for  the  Fourth 
Circuit,  the  NAACP  Legal  Defense  Fund,  the  Lawyers  Committee  for  Civil  Rights, 
Conservation  International  and  the  D.C  Preservation  League.   He  has  also  served  as  a  court 
appointed  lawyer  for  individuals  who  are  unable  to  afford  rqjresentation. 

Prior  to  joining  Latham  &  Watkins  in  1975,  Hundt  served  as  a  law  clerk  to  the  late  Chief 
Judge  Harrison  L.  WmtCT  of  the  United  States  Court  of  Appeals  for  the  Fourth  Circuit  He 
received  a  J.D.  from  Yale  Law  School  in  1974  and  a  B.A.  from  Yale  College  in  1%9,  from 
which  he  graduated  Magna  Cum  Laude.  He  is  a  member  of  the  District  of  Columbia, 
Maryland  and  California  Bars. 

Hundt  was  bom  in  Michigan  where  his  fatho",  a  World  War  II  Navy  veteran,  was  attending 
law  school  under  the  GI  bill.  The  Hundt  family  then  moved  to  Washington,  D.C,  where 
Reed  Hundt  was  raised.   He  lives  in  Maryland  with  his  wife  and  their  three  children,  Adam, 
Nathaniel  and  Sara. 
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Mr.  Chainnan  and  Members  of  the  Subcomminee,  I  appreciate  the  opportunity  to  review 
with  you  the  Federal  Communications  Commission's  Fiscal  Year  1995  Budget  Estimates. 
This  opportunity  is  a  special  privilege  for  me  as  it  is  my  first  appearance  before  the 
Subcommittee  since  becoming  Chairman  last  November. 

Our  1995  Budget  Estimates  propose  a  total  of  $167,400,000  and  1,964  full  time  equivalent 
positions.    Over  half  of  the  $167,400,000,  $95  million,  will  be  obtained  from  fees  assessed 
against  parties  subject  to  the  Commission's  regulatory  authority,  as  specified  in  legislation 
enacted  by  Congress  in  1993.   The  fees  collected  are  considered  offsetting  receipts.   The 
estimate  of  $167,400,000  represents  an  increase  of  $7,100,000  over  our  fiscal  year  1994 
appropriation.   The  increase  is  confined  to  uncontrollable  fixed  cost  increases.    Approx- 
imately $6.1  million  or  86%  of  the  requested  addition,  relates  to  increased  personnel  costs, 
including  annualization  of  the  FY  1994  locality  pay,  an  anticipated  2%  pay  increase  for  all 
employees  during  FY  1995,  and  step  in  grade  increases.   Funds  to  cover  increases  in  health 
insurance  and  worker's  compensation  accounts  are  also  included.    The  remaining  $1.0 
million  reflects  anticipated  inflationary  increases  in  travel,  printing,  miscellaneous  rentals  and 
supplies. 

We  have  not  adjusted  our  original  request  to  reflect  the  proposed  amendment  to  the  FY  1995 
Budget  to  be  submitted  by  the  President.   This  amendment  would  reduce  government  rental 
costs  of  approximately  $568,000  as  well  as  procurement  costs  of  $197,000.  Since  final  action 
on  this  proposal  is  pending,  our  original  request  remains  unchanged. 
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The  Commission  is  responsible  for  regulating  interstate  and  foreign  telecommunications  and 
managing  the  licensing  of  common  carrier  and  broadcast  radio  and  television  services.    This 
includes  the  licensing  and  administration  of  the  broadcast  spectrum  as  well  as  those  entities 
providing  interstate  common  carrier  communications  services.    We  exercise  regulatory 
supervision  over  telecommunications  markets  that  are  not  competitive  in  order  to  replicate,  as 
nearly  as  possible,  the  results  that  a  competitive  market  would  produce.    Equally  important, 
we  seek  to  promote  competition  wherever  and  whenever  possible  and  to  enhance  access  to 
markets  by  consumers  and  providers  of  services  and  products. 

In  carrying  out  our  responsibilities,  the  Commission  seeks  to  further  two  fundamental  public 
interest  goals:  providing  the  public  with  broad  access  to  telecommunications  services  and 
encouraging  domestic  economic  growth.    We  strongly  embrace  the  Administration's 
commitment  to  manage  government  more  efficiently  and  effectively. 

Virtually  every  item  before  the  Commission,  ranging  from  the  regulation  of  interstate  and 
international  telephone  rates  and  services,  to  the  rules  governing  the  emerging  technologies, 
requires  extensive  analysis.    Our  commitment  to  consiuner  access  and  economic  growth 
involves  the  development  of  initiatives  that  will  foster  competition  in  markets  that  are 
presently  non-competitive  and  increase  competition  in  markets  that  are  in  transition.   These 
responsibilities  demand  a  rigorous  and  integrated  pursuit  of  several  disciplines  that  ultimately 
must  be  merged  in  the  actions  of  the  Commission.     For  example,  we  must  evaluate  the 
engineering  and  technical  merits  of  particular  technologies,  calculate  the  economic  impact  of 
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their  proposed  use  and  determine  the  extent  of  any  legal  restrictions  involved.   The  dramatic 
growth  of  the  telecommunications  and  information  industry  and  its  increasingly  significant 
role  in  the  national  economy  underscores  the  vital  importance  of  the  Commission's 
deliberative  decision-making  process. 

The  incredible  expansion  of  the  telecommunications  industry  over  the  last  decade,  including 
equipment,  services,  communications  and  information  sectors,  affirms  our  Nation's  global 
leadership  in  this  area.    In  constant  dollars,  the  industry  has  grown  from   $478  billion  in 
1982  to  $783  billion  in  1993.    This  remarkable  growth  has  occurred  during  a  period  of 
unmistakable  and  fundamental  industry  transformation.   Once  reflecting  discrete  and  separate 
enterprises,  the  telecommunications  industry  has  become  a  model  of  how  technology  and 
competition  can  create  economic  advancement.     The  Commission's  ability  to  structure  sound 
policies,  to  review  applications  expeditiously,  to  promote  the  deployment  of  new  technologies 
and  services,  and  to  undertake  prompt,  fair  adjudication  and  enforcement  actions  directly 
relates  to  the  viability  of  the  industry.    The  movement  of  various  telecommunications  markets 
toward  a  more  competitive  environment  demands  that  the  Commission  fashion  policies  that 
will  encourage  this  development  while  protecting  consumers  from  unreasonable  prices  and 
practices  during  the  transition. 

The  manner  of  regulation  has  also  changed  dramatically.   The  engineering  and 

scientific,  economic  and  legal  analysis  required  is  not  limited  solely  to  present  circumstances, 

but  is  linked  to  the  direction  of  technological  advances  and  entrepreneurial  initiatives.    The 
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Commission  must  continue  to  establish  regulatory  policies  that  will  promote  creativity, 
innovation,  efficiency  and  growth. 

The  historic  and  present  role  of  the  Commission  is  reflected  in  its  oversight  of  interstate 
communications  services.   The  telephone  company  of  yesterday  was  thought  to  be  a  classic, 
natural  monopoly.   Because  it  was  thought  economically  infeasible  to  have  multiple  service 
providers,  all  services,  facilities,  rates  and  practices  were  subject  to  regulation.   Technology 
and  entreprise  have  shattered  this  preconception.   The  telephone  company  of  today  faces 
competition  as  well  as  being  a  source  of  it. 

Today,  a  single  company  may  offer  services  in  a  market  for  which  there  is  little  competition, 
such  as  regulated  local  telephone  service,  alongside  competitive  services,  such  as  data 
processing,  which  is  not  regulated.    The  Commission  has  established  safegiiards  to  ensure 
that  ratepayers  of  the  regulated  service  do  not  subsidize  the  unregulated  data  processing 
service.   Through  audits  and  enforcement  actions,  the  Commission  ensures  the  effectiveness 
of  these  safeguards. 

The  Commission  and  state  authorities  have  developed  a  regulatory  regime  that  offers 
incentives  to  local  telephone  companies  to  reduce  costs  and  increase  efficiency  by  replacing 
traditional  rate-of-retum  regulation,  which  requires  establishment  and  enforcement  of  an 
elaborate  set  of  cost  allocation  rules,  with  regulation  that  caps  prices.   With  "price  caps",   a 
benchmark  is  established  that  reflects  a  fair  estimate  of  a  company's  costs  over  time  for 
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standard  service.     If  the  regulated  company  is  efficient  and  innovative  and  lowers  its  costs, 
it  keeps  any  additional  earnings  generated  below  the  benchmark  to  invest  in  new  services. 
Ratepayers  benefit  from  the  development  of  new  and  better  services  while  potentially 
enjoying  lower  prices  than  with  rate  of  return  regulation.   In  a  current  proceeding,  the  LEC 
Price  Cap  Performance  Review,  the  Commission  is  considering  how  to  ensure  that 
consumers  share  in  the  benefits  of  these  efficiency  gains. 

In  fulfilling  its  responsibility  to  maintain  the  viability  of  affordable  telephone  service,  the 
Commission  must  ensure  that  regulatory  barriers  do  not  artificially  preclude  competition.    In 
the  previous  era,  one  company  provided  equipment,  local  or  long  distance  service.     Access 
by  competitors  remained  limited  even  after  the  1982  judicial  consent  decree,  the  Modified 
Final  Judgement  (MFJ),   which  divested  the  Bell  system.    Recently,  the  Commission  has 
undertaken  actions  to  bring  about  a  more  competitive  environment.    In  both  the  long  distance 
and  telephone  equipment  markets,  the  Commission  has  played  a  critical  role  in  the  evolution 
toward  competition  by  removing  regulatory  barriers  to  entry  for  new  competitors  and  taking 
steps  to  ensure  that  consumers  have  access  to  competing  products  and  services.    It  has 
resulted  in  the  availability  of  more  services  as  well  as  decreased  prices. 

Lack  of  competition  in  cable  and  the  presence  of  unreasonable  prices  lead  to  passage  of  the 
Cable  Television  Consumer  Protection  and  Competition  Act  of  1992.    This  month,  the 
Commission  completed  its  revision  of  regulations  implementing  this  law.     The  regulations 
assess  whether  rates  for  cable  services  are  reasonable,  and  provide  a  structure  for  consumers 
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and  cable  operators  to  resolve  complaints.     The  future  compatibility  of  cable  systems  and 
consumer  electronics  equipment  is  also  addressed. 

Inherent  in  the  Commission's  responsibility  was  the  need  to  achieve  quality  cable  service  at  a 
reasonable  price  while  ensuring  the  cable  operator's  ability  to  earn  a  return  sufficient  to 
encourage  continued  investment  in  the  business.    The  Commission's  orders  establishing  the 
appropriate  rate  formula  reflect  the  diversity  of  the  industry  as  well  as  our  obligation  to 
explain  fully  the  Commission's  decision.    Notably,  in  addition  to  the  full  orders,  the 
Commission  presented  a  streamlined  explanation  to  cable  operators  on  how  to  use  the 
formula,  computer  spreadsheet  programs  that  perform  the  rate  calculation,  and  a  facsimile 
center  wherein  the  Commission  can  compute  the  calculation  for  the  cable  operator. 

The  Commission  has  undertaken  action  to  increase  competition  in  the  cable  area.    While 
restricted  by  law  from  providing  direct  video  programming,  local  telephone  companies  are 
authorized  by  the  Commission  to  furnish  non-discriminatory  access  to  multiple  video 
programmers  within  their  territory.    This  program  access  has  the  potential  of  providing  a 
competitive  alternative  to  present  cable  monopolies. 

In  1993,  Congress  mandated  that  the  Commission  design  and  implement  an  auction  procedure 
for  the  licensing  of  personal  communication  services  (PCS).    The  wireless  PCS  technology 
has  the  potential  of  creating  new  markets,  enhancing  competition  in  present  ones,    providing 
greater  public  access  to  myriad  communication  services  and  raising  billions  of  dollars  for  the 
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U.S.  Treasury.    The  Commission  is  presently  engaged  in  the  complex  and  delicate  task  of 
structuring  a  fair  auction  process  that  will  fully  realize  the  potential  of  PCS  and  ensure  access 
of  competitors  into  the  wireless  communications  markets. 

Another  are^  where  competitive  opportunities  exist  involves  a  previously  separate  sector  of 
communications  called  broadcast  television.    Through  the  advent  of  Advanced  Television 
Service,  in  particular  High  Definition  Television  (HDTV),  many  telecommunications  uses  are 
possible,  including  forms  of  PCS.    In  the  context  of  spectrum  allocation  and  licensing,    the 
Commission  has  structured  a  process  where  the  many  significant  technical  issues  involving 
scaiming  and  transmission  techniques,  as  well  as  economic  and  legal  issues,  can  be  raised 
and  resolved.    The  digital  technology  that  HDTV  offers  can  greatly  improve  the  quality  and 
quantity  of  communications  services  available  to  viewers.    By  carefully  drafting  the 
parameters  for  these  advancements  to  flourish  and  ensuring  that  the  public  trust 
responsibilities  of  broadcasters  remain,  the  Commission  stimulates  entrepreneurial  initiative 
and  encourages  pursuit  of  economic  growth. 

The  need  to  combine  engineering  and  technical  expertise,  with  economic  and  legal  concerns, 
goes  beyond  telephone,    PCS  and  HDTV.    Implementing  digital  audio  services  for  improved 
radio  sound  quality,  modernizing  the  Emergency  Broadcast  System  (EBS),  instituting  Mobile 
Satellite  Services  (MSS)  (with  its  wide  range  of  new  and  low  cost  voice  and  data 
transmission  services),  and  "refarming"  Private  Land  Radio  Mobile  Services  are  but  a  few 
examples  of  other  significant  items  before  the  Commission.     In  the  last  example,  new 
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technology  can  improve  quality,  efficiency  and  capacity  of  the  radio  broadcast  spectrum. 
We  at  the  Commission  should  implement  a  transition  that  comprehends  the  economics  of 
change  while  ensuring  an  environment  that  fosters  competition. 

The  Commission  has  broad  responsibilities  in  international  communications,  including 

allocation  and  coordination  of  radio  frequencies,  licensing  of  international  transmission 

facilities  and  services  and  development  of  standards  and  operating  procedures  in  international 

fora.    The  Commission's  actions  in  the  international  area  are  intended  to  fuel  U.S.  economic 

growth  through  the  creation  of  new  businesses  abroad  for  U.S.  companies  by  promoting 

worldwide  development  of  new  wireless  technologies  and  infrastructure  development.    We 

are  encouraging  the  licensing  of  United  States  service  providers  in  overseas  markets  and 

promoting  private  investment,  competition,  and  regulatory  reform  both  in  developed  and 

developing  countries.    The  Commission  has  played  a  major  role  in  several  recent  discussions 

with  foreign  governments  by  advocating  the  benefits  that  accrue  from  privatization, 

competition,  and  regulatory  reform.    By  pursuing  open  communication  markets  throughout 

the  world,  U.S.  companies  that  have  firsthand  experience  in  the  competitive  environment  will 

benefit  dramatically. 

I 

We  are  witnessing  an  evolution  of  convergence  of  networks  and  markets,  whether  it  be 
telephone,  broadcast,  cable,  wireless  or  satellites,  domestic  and  international.    A  range  of 
companies,  once  segregated  by  product  or  service,  will  soon  compete  to  provide  voice,  data, 
and  video  services.    The  products  and  services  generated  can  offer  great  benefits  to  the 
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consumer  and  the  economy.  The  movement  toward  a  competitive  environment,  however,  is 
not  accomplished  overnight.  It  falls  to  the  Commission  to  be  able  to  strucmre  the  transition, 
monitor  progress,  and  undertake  corrective  measures  if  the  transition  falters. 

With  each  effort,  the  Commission  balances  carefully  the  burdens  that  are  imposed  on 
industry  with  such  important  decisions.     Moreover,  we  are  also  reexamining  each 
Commission  regulation,  process  and  procedure  to  determine  whether  it  should  exist  or  be 
scaled  back.    We  are  reviewing  the  degree  to  which  licensing  areas  can  be  performed  more 
efficiently,  or  perhaps  eliminated,  while  upholding  the  underlying  intent  of  the  law.     We  are 
examining  the  number  of  offices  we  have  to  determine  whether  any  may  be  consolidated. 
We  look  forward  to  working  with  the  Congress,  particularly  this  Committee,  in  making  the 
Commission  more  efficient  and  effective. 

In  detailing,  albeit  briefly,  the  responsibilities  of  the  Commission,  I  have  sought  to  relate  the 
complexity  of  the  issues,  and  more  importantly,  the  enormity  of  the  task  before  us.    To 
execute  the  law  properly,  virmally  every  matter  involves  an  extensive  analysis  of  technical, 
economic  and  legal  issues.   The  substantial  financial  interests  at  stake  dictate  fair,  competent 
and  thorough  decisions.   The  ramifications  of  the  Commission's  actions  draw  strenuous 
advocacy  from  those  affected.   That  which  is  advocated,  while  aggressive  and  extensive, 
usually  reflects  a  panicular  private  interest,  not  the  public  interest.     Notably,  while 
businesses  welcome  competition,  the  welcome  mat  is  usually  laid  only  before  its  suppliers 
and  distributors.    It  falls  to  the  Commission  to  foster  entry  into  all  markets  so  that  the  public 
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interest  is  the  ultimate  beneficiar}'. 

The  Commission  has  a  fundamental  responsibility,  therefore,  not  simply  to  discern  the 
various  arguments,  but  to  analyze  the  law,  the  economics,  and  the  technology   applicable  to 
particular  facts;  only  then  can  reasoned  judgment  prevail  and  the  premise  of  a  decision  be 
clearly  articulated.    This  is  at  the  foundation  of  a  govenunent  agency's  ability  to  carry  out  its 
mission,  and  to  make  that  mission  understood. 

To  meet  this  standard,  the  agency  draws  on  its  most  important  resource,  its  employees.    The 
Commission  is  comprised  of  an  impressive  cadre  of  honest,  committed,  energetic  and  highly 
competent  professional  and  support  staff  who  take  seriously  the  responsibilities  of  the  public 
trust.    The  Commission's  capacity,  however,  to  act  decisively,  with  clearly  articulated 
rationale,  is  subject  to  extreme  strain  as  the  quality  of  work  is  challenged  by  its  quantity. 

While  telecommunications  has  grown  tremendously,  the  Commission's  real  resources  have 
actually  decreased.    During  an  era  of  ever  increasing  responsibilities,  the  number  of  full  time 
equivalent  positions  has  dropped  by  ahnost  500  positions,  from  2,200  in  FY  1980  to  1724  in 
1994,  excluding  those  positions  added  as  a  result  of  the  1992  Cable  Act.     A  parallel  scenario 
is  reflected  in  the  Commission's  infrastructure,  whether  it  be  engineering  equipment,  its 
communications  capability,  its  facilities  or  the  backlogs  that  plague  virmally  every  component 
of  the  agency. 
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Informal  complaints  regarding  telephone  rates  and  service  grew  to  32,024  in  1993.  as 
compared  to  16,988  in  1992.    6,656  of  these  informal  complaints  remained  pending  at  the 
end  of  1993.    While  the  average  resolution  time  is  315  days,  over  5,000  took  over  one  year 
to  resolve.     Pending  applications  for  land  mobile  service  licenses  increased  from  8,000  to 
42,000  in  the  last  year,  doubling  the  processing  time  from  three  to  six  months.    Private 
microwave  licenses  require  up  to  80  days  for  review,  20  days  longer  than  the  previous  year. 
The  backlog  of  pending  applications  for  Instructional  Television  Fixed  Service  rose  from  251 
in  1990  over  four  times  to  945  in  1993.    Of  the  4,000  authorization  applications 
in  FM  broadcasting  filed  in  1993,  25%  were  contested  and  taking  24  months  to  resolve. 
Finally,  while  the  Conmiission's  efforts  to  process  requests  for  information  has  been  assisted 
by  placing  documents  on  the  Internet,  we  continue  to  face  over  4,000  requests  per  month. 

There  is  no  short  cut  method  to  analyze  the  technology,  the  economics  and  the  law  as  they 
relate  to  a  particular  issue.    The  Commission  must  have  the  resources  to  listen,  gather 
information  and  analyze  competing  views.    The  arduous  process  by  which  our 
decisionmaking  yields  actions  must  be  clearly  articulated,  rational  and  comprehensive.    While 
resources  alone  cannot  produce  this  result,  the  result  cannot  be  achieved  without  resources. 

If  the  Commission  is  to  fulfill  its  responsibilities  and  the  telecommunications  industry  is  to  be 
a  growing  sector  of  the  American  economy,  the  Commission  must  have  a  larger  resource 
base.    The  Commission  must  move  expeditiously  on  a  range  of  matters.    It  must  enhance  its 
capability  to  confront,  analyze  and  resolve  the  myriad  technical,  economical  and  legal  issues 
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capability  to  confront,  analyze  and  resolve  the  myriad  technical,  economical  and  legal  issues 
placed  before  it.    Not  only  is  the  future  of  a  vital  industry  at  stake,  but  substantial  revenues 
to  the  United  States  Treasury  depend  upon  the  Commission's  effectiveness.    We  are 
discussing  with  the  Office  of  Management  and  Budget  how  the  request  before  you  can  be 
revised.    As  part  of  that  process  we  are  delineating  those  areas  where  the  Commission  needs 
additional  resources,  as  well  as  examining  how  the  Commission's  workload  can  be  affected 
by  possible  amendments  to  the  law,  the  regulatory  changes  under  consideration  and  emerging 
competition. 

The  tremendous  advances  in  telecommunications  are  subject  to  intense  Congressional 
scrutiny.     Legislation  reported  in  the  House  of  Representatives  and 
pending  in  the  Senate  would,  by  overhauling  the  Communications  Act  of  1934,   give 
substantially  expanded  responsibilities  to  the  Commission.    H.R.  3626,  H.R.  3636  and  S. 
1822  would  do  more  than  allow  the  Regional  Bell  Operating  Companies  to  enter  previously 
restricted  markets.    The  bills  seek  to  introduce  or  enhance  competition  in  a  broad  range  of 
telecommunications  markets  including  local  and  long  distance.   The  legislation  will  establish 
a  comprehensive,  concrete  set  of  rules  and  guidelines,  as  compared  to  the  present  rules 
which  are  issued  on  a  piecemeal  basis  by  various  federal  courts,  federal  agencies  and  state 
authorities.    The  legislation  follows  a  careful  format  for  monitored  and  regulated  transition 
by  the  Commission  to  protect  consumers  from  unreasonable  price  increases  as  competitive 
markets  evolve.   The  legislation  also  includes  provisions  relating  to  education  that  provide 
significant  telecommunications  advantages  for  a  vital  constituency  of  our  nation,  our 
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children.   The  expanded  responsibilities  of  the  Commission  under  these  proposals  will  impact 
its  resource  needs  to  a  significant  degree. 

The  remarkable  growth  in  the  telecommunications  industry,  its  innovative  fixture  and 
technology  driven  markets,  along  with  pending  legislation  of  historic  proportions,  makes  this 
a  time  of  immense  opportunity  for  the  Conunission.   This  Subcommittee's  support  of  its 
efforts,  particularly  the  establishment  of  the  offsetting  fee  strucnire  in  1993,  has  been  crucial. 
It  makes  for  an  era  of  much  excitement  and  optimism. 

This  completes  my  sutement  Mr.  Chairman.   I  would  be  pleased  to  respond  to  any  questions 
you  or  the  Members  of  the  Subcommittee  may  have. 
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Mr.  MOLLOHAN.  Mr.  Carr  has  one  question  for  you  maybe  with 
a  follow-up  and  he  has  another  meeting,  and  we  want  to  accommo- 
date his  schedule. 

Mr.  Carr. 

WHMI'S  TOWER,  HOWELL,  MICHIGAN 

Mr.  Carr.  Thank  you,  Mr.  Chairman.  You  probably  have  been 
told  what  I  am  going  to  ask  you  about. 

Mr.  HUNDT.  If  it  is  only  one  question,  I  am  not  sure  which  of  the 
possibilities  I  was  alerted  to. 

Mr.  Carr.  Well,  I  have  a  couple  I  will  ask. 

Mr.  MOLLOHAN.  A  couple  of  subquestions. 

Mr.  HuNDT.  Subquestions,  fair  enough. 

Mr.  Carr.  Particularly  on  PCS.  And  of  course  you  are  relatively 
new  here,  but  for  four  years,  I  have  been  dogging  a  little  problem 
with  WHMI's  tower  in  Howell,  Michigan.  And  four  years  later,  we 
still  have  no  resolution.  And  I  cannot  say  that  makes  me  terrifi- 
cally happy  with  the  FCC. 

I  don't  make  many  requests  or  demands  on  the  agency  for  serv- 
ice. And  I  do  so  only  at  the  behest  of  the  community  that  I  serve. 
And  last  year  in  April,  the  Commission  said  that  it  would  have  a 
decision  and  here  we  are  a  year  later. 

Now,  I  did  get  a  call  from  the  Commission  earlier  this  week,  ac- 
tually. And  I  still  don't  quite  understand  the  logic,  number  one,  of 
not  doing  anything.  And  number  two,  of  not  finding  a  way  to  ac- 
commodate what  is  to  my  way  of  thinking  a  reasonable  request. 

As  I  understand  it,  there  was  an  unintended  consequence  in  a 
handful  of  situations  around  the  country,  and  this  is  one,  from  the 
conversion  from  English  measurement  to  metric  measurement  that 
a  station  that  was  not  so-called  short-spaced  in  the  English  meas- 
urement, became  short-spaced  in  the  conversion  measurement. 

And  by  simple  accident  of  something  that  was  not  really  directed 
at  them  or  the  interests  that  they  seek  to  protect,  they  end  up  fall- 
ing by  a  couple  of  tenths  or  something  on  the  wrong  side  of  an  arbi- 
trary line. 

Why  can't  we  help  them  out? 

Mr.  HuNDT.  The  conversion  from  the  English  to  the  metric  sys- 
tem, I  have  been  informed,  was  not  perfectly  precise  in  that  a 
rounding  was  done  at  the  end,  and  I  think  that  is  what  you  are 
alluding  to. 

Mr.  Carr.  Yes,  if  they  would  have  done  it  precisely,  the  same 
distance  is  the  same  distance.  But  they  rounded  in  a  way  that  had 
the  unfortunate  effect  of  moving  a  tower  from  one  category  or  class 
to  another  in  terms  of  what  it  had  to  do  is  what  objections  could 
be  raised  to  what  it  wanted  to  do. 

As  I  understand  it — I  mean,  there  are  a  couple  of  things  here. 
From  the  technical  radio  engineering  point  of  view,  I  don't  know 
much  about  that.  But  either  the  prior  distance  was  technically  ade- 
quate and,  therefore,  because  the  tower  hasn't  moved,  I  mean  it  is 
still  sitting  there,  the  relative  towers  haven't  moved,  it  ought  to  be 
technically  adequate  today. 

Or,  perhaps  it  was  not  technically  adequate,  even  under  an  older 
standard,  which  now  captures  it,  but  it  can't  be  both.  It  can't  be 
technically  adequate  one  day  and  technically  inadequate  the  next 
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day  merely  because  somebody  rounded  off  the  metric  measurement 
in  a  way  to  disadvantage  this,  and  I  understand  a  couple  of  other 
stations  in  the  country. 

And  it  seems  to  me  that  there  ought  to  be  some  very  speedy,  sim- 
ple way  of  handling  this  because  the  only  thing  that  shifted  there 
was  apparently  the  rights  of  adjacent  stations  to  complain.  That  is 
all  that  shifted.  The  towers  are  still  the  same  distance  apart  as 
they  have  always  been.  Right? 

So  it  seems  to  me  that  when  the  Commission  decided  to  go  met- 
ric and  probably  some  staff  level  person  decided  to  do  some  round- 
ing, that  that  is  totally  unrelated  to  the  political  position  of  the  rel- 
ative stations.  I  mean,  why  can't  we  solve  this?  Four  years  later 
and  we  can't  solve  this. 

Mr.  HUNDT.  You  are  making  some  very  good  points,  Congress- 
man. In  particular,  your  reference  to  the  other  two  stations  based 
on  what  I  understand  to  be  the  facts  here,  is  a  key  reference.  Those 
other  two  stations,  one  would  hope  would  have  agreed  to  accommo- 
date the  station  that  you  are  mentioning.  And  they  did  not  do  so. 

We  rely  on  enforcement  to  a  large  degree  based  on  the  voluntary 
negotiations  of  the  different  stations.  If  we  couldn't  rely  on  that,  I 
don't  want  to  think  what  our  request  for  appropriations  budget 
would  have  to  be. 

But  in  this  case  the  other  two  stations  have  made  this  a  tortured 
litigation.  And  that  is  the  reason  why  it  has  been  going  on  so  long. 

Mr.  Carr.  My  understanding  is  that  it  is  only  one  of  the  two.  Is 
that  incorrect? 

Mr.  HuNDT.  They  all  must  agree,  and  I  do  not  know  the  current 
state  of  the  negotiations  to  know  whether  one  is  the  only  reason 
why  they  don't  all  agree,  but  they  all  must  agree. 

What  we  are  going  to  do,  sir,  is  go  back  and  see  if  we  can  encour- 
age the  negotiation  process,  because  that  would  be  the  easiest  and 
quickest  resolution  for  the  stations  in  question.  If  we  can't  do  that, 
we  will  have  to  look  at  the  rule  itself 

The  problem  with  that,  of  course,  is  that  if  you  change  this 
standard,  I  don't  know  what  the  effects  would  be  on  still  other  sta- 
tions in  other  places,  and  we  will  take  a  look  at  it.  I  just  am  saying 
that  I  wouldn't  want  to  generate  more  disputes  of  this  kind. 

The  main  message  I  would  send  is  that  it  is  a  lot  easier  when 
these  stations  agree  because  that  is  how  the  public  is  best  served. 

METRIC  CONVERSION 

Mr.  Carr.  I  understand  that,  but  where  you  require  agreement, 
that  gives  somebody  leverage  to  do  something.  And  then  that 
means  there  is  a  bargainable  right.  I  mean,  under  the  English 
measurement,  no  negotiation  was  required. 

So  it  now — it  would  seem  to  me  that  it  would  be  fairly  easy  and 
subject  to  check,  because  I  don't  know  the  other  circumstances 
around  the  country,  but  I  am  told  that  there  is  only  a  very  small, 
maybe  less  than  a  half  dozen  stations  that  got  caught  in  the  con- 
version between  metric  and  English. 

Wouldn't  it  be  just  simple  to  amend  the  rule  to  say  that  in  the 
case  of  these  named  stations,  the  English  to  metric  conversion, 
would  not  be  rounded?  That  the  distance  between  the  towers  would 
stay  the  distance  between  the  towers,  and  it  would  so  accurately 
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reflect  it  and  as  to  all  other  parties,  and  that  would  be  a  simple 
grandfather  of  circumstance  that  would  seem  to  be  just  and  reason- 
able. And  you  could  do  that  by  rule  and  just  do  it. 

Mr.  HUNDT.  We  will  look  into  that  very  seriously  and  quickly. 

Mr.  Carr.  Well,  I  would  hope  you  would,  because  otherwise  I 
am — after  four  years,  I  am  going  to  be  somewhat  constrained  to 
urge  upon  some  process  here  that  we  do  it  for  you.  And  I  would 
much  rather  you  guys  do  it. 

When  we  start  clumsily  knocking  around  in  this  area,  then  there 
are  probably  other  unintended  consequences,  and  I  think  you  are 
the  folks  with  the  expertise  that  can  put  the  scalpel  to  this  and  get 
it  done. 

Thank  you,  Mr.  Chairman. 

Mr.  MOLLOHAN.  Again  the  committee  welcomes  the  distinguished 
Chairman  of  the  Budget  Committee  for  a  few  questions,  Mr.  Sabo. 

Mr.  Sabo.  Thank  you,  Mr.  Chairman.  And  Mr.  Chairman,  con- 
gratulations on  your  imminent  elevation. 

Mr.  Hundt,  welcome. 

I  am  not  here  because  of  your  detailed  budget,  but  concern  over 
a  much  larger  issue,  namely  the  spectrum  auction  issue.  A  little 
over  a  year  ago  we  passed  a  very  large  deficit  reduction  package. 
A  significant  part  of  that  package  was  an  assumption  of  about  $10 
billion  in  revenue  from  spectrum  auction  receipts. 

PIONEER  PREFERENCE  LICENSES 

And  as  you  know,  I  have  significant  concern  over  the  issuance  of 
pioneer  preference  licenses  free  of  charge  by  the  FCC.  I  commu- 
nicated that  early  in  December  to  you.  Ajid  then  three  weeks  later, 
and  without  public  meeting,  the  commissioners,  beside  yourself,  be- 
cause I  know  you  recused  yourself,  agreed  to  issue  three  pioneer 
preference  licenses  with  our  understanding  that  their  value  may  be 
close  to  $1.5  billion  or  $2  billion. 

I  received  a  response  to  the  letter  I  had  written  in  early  Decem- 
ber, in  early  February,  from  a  Mr.  Thomas  Stanley,  the  FCC's 
Chief  Engineer,  and  I  found  that  to  contain  somewhat  curious  logic 
because  he  said  that  because  of  concerns  similar  to  mine,  the  FCC 
had  begun  a  review  of  the  pioneer  preference  rules  on  October  21st, 
1993.  The  review  asked  whether  enactment  of  the  competitive  bid- 
ding authority  undermined  the  basic  rationale  for  pioneer  pref- 
erences, and  whether  the  FCC  should  charge  for  these  licenses,  and 
how  much. 

However,  the  same  letter  indicated  that  before  concluding  this 
review,  the  Commission  had  decided  to  issue  the  pioneer  preference 
licenses.  I  frankly  don't  understand  the  logic:  how  the  Commission 
could  acknowledge  there  were  serious  questions  about  issuing  these 
pioneer  preferences — looking  at  the  very  validity  of  pioneer  pref- 
erence rules — and  then  decide  to  do  it  in  a  very  quick  fashion  and 
not  in  a  public  meeting. 

My  understanding  is  that  while  you  moved  in  that  direction,  le- 
gally it  is  still  possible  for  the  FCC  not  to  issue  the  licenses.  And 
just  so  we  have  some  understanding,  while  there  was  one  fairly 
small  one,  one  is  for  the  entire  New  York/New  Jersey  market  area, 
one  is  for  the  L.A./San  Diego  area,  and  the  other  is  for  the  Balti- 
moreAVashington  area.  These  are  not  small  markets  where  one 
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would  think  one  could  build  a  case  for  some  experimentation.  It 
really  involves  substantial  sums  of  money. 

Mr.  HuNDT.  Congressman,  as  you  mentioned,  I  was  recused  on 
this  particular  matter  due  to  the  involvement  of  a  client  of  my  law 
firm  and  given  the  nature  of  the  particular  matter,  I  was  not  per- 
mitted to  vote  on  this. 

And  unfortunately,  I  think  I  would  be  remiss  if  I  were  to  offer 
any  comment  whatsoever  on  this  subject,  because  the  recusal  really 
requires  that  I  stay  disinvolved  from  this.  I  would  be  happy  to  have 
Mr.  Fishel  discuss  this  with  you,  or  I  could  offer  up  anyone  else  at 
the  Commission  or  in  meeting  or  however  else  you  might  wish  to 
pursue  it,  and  I  hope  you  will  forgive  me  for  not  being  able  to  re- 
spond to  you. 

SPECTRUM  AUCTION  REVENUE 

Mr.  Sabo.  I  understand.  Let  me  just  say  this,  I  find  absolutely 
no  justification  for  the  direction  the  FCC  is  going.  This  was  a  vital 
part  of  a  significant  deficit  reduction  package. 

Many  folks  were  telling  us  our  revenue  estimates  of  $10  billion 
were  low.  But  all  of  a  sudden,  to  have  some  of  the  biggest  markets 
in  the  country  be  given  away  for  free,  makes  absolutely  no  sense. 
So  if  it  is  not  appropriate  for  you  today,  I  would  very  much  like 
to  hear  justification  from  other  members  of  the  FCC. 

I  would  hope  they  would  look  at  options  of  re-examining  the 
issue,  which  I  understand  legally  they  can  do.  We  are  still  assum- 
ing in  all  of  our  budget  documents  fairly  significant  revenues.  We 
fear  that  not  only  is  this  $1.5  billion  to  $2  billion  pioneer  pref- 
erence grant  a  loss  of  revenues,  but  it  may  have  the  impact  of  re- 
ducing the  value  of  other  bids  as  we  go  along. 

And  it  clearly  has  monetary  implications  that  dwarf  your  budget 
on  a  year-by-year  basis.  But  I  think  it  also  raises  questions  of  eq- 
uity for  people  who  may  have  wanted  to  bid  in  the  future. 

Mr.  Fishel,  We  will  be  happy  to  follow  up  with  you,  Congress- 
man, and  meet  with  you  and  other  Members  of  this  committee  and 
the  Budget  Committee, 

Mr,  Sabo,  Mr,  Chairman,  if  I  might,  I  would  also  like  to  have 
an  explanation  of  how  that  December  23rd  meeting  came  about. 
My  understanding  was  that  it  was  a  nonpublic  meeting — there  was 
a  round  robin  or  something  like  that — and  then  members  of  the 
FCC  who  moved  this  process  forward. 

I  can  understand  that  process  for  maybe  some  small  and  tech- 
nical decisions,  but  this  is  a  rather  substantial  decision  that  the 
Commission  is  dealing  with,  probably  one  of  the  more  important  is- 
sues before  it. 

Mr.  Fishel.  We  would  be  happy  to  address  that  as  well. 

Mr.  Sabo.  Thank  you,  Mr.  Chairman. 

OFFSETTING  FEES 

Mr.  MOLLOHAN.  Thank  you,  Mr.  Sabo. 

Okay,  I  have  a  couple  of  questions  here  to  lead  off,  1994  is  the 
first  year  I  believe  that  you  are  operating  under  offsetting  fees. 

Mr.  HuNDT.  Yes,  1994. 

Mr.  MOLLOHAN.  In  1995  you  request  that  50  percent  of  your  op- 
erating costs  would  be  funded  by  offsetting  fees;  isn't  that  correct? 
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Mr.  HUNDT.  Yes,  sir. 

Mr.  MOLLOHAN.  How  is  that  working?  Are  you  pleased  with  that? 

Mr.  HuNDT.  I  think  that  it  is  very  wise  poHcy  for  Congress  to 
move  in  this  direction.  I  think  that,  in  fact,  many  of  our  activities 
are  procompetitive  and  increase  economic  growth,  and  it  makes 
sense  for  the  sector  that  is  growing  to  help  fund  that  continued 
stimulus  and  continued  impetus  to  economic  growth. 

And  I  think  that  is,  in  effect,  what  Congress  has  done. 

Mr.  MOLLOHAN.  Well,  due  to  this  period  of  tight  budgets,  fees  are 
gaining  in  popularity  in  a  number  of  different  agencies  and  com- 
missions. What  is  your  judgment  on  the  possibility  of  fully  funding 
the  Commission  with  user  fees? 

Mr.  HuNDT.  I  think  that  if  Congress  wished  to  move  in  that  di- 
rection, it  would  not  present  any  serious  or  any  material  economic 
burden  for  the  regulated  sector. 

For  example,  without  any  reference  to  Mr.  Sabo's  points  for  the 
reasons  that  I  earlier  mentioned,  let  me  just  say  that  the  PCS  auc- 
tion in  all  likelihood  will  generate  so  much  economic  growth,  put- 
ting aside  revenue  to  the  budget,  that  anything  that  we  can  do  to 
expedite  that  would  pay  for  itself. 

And  insofar  as  there  were  fees  or  licenses  to  be  used  that  would 
generate  revenues  to  us,  it  would  be  perfectly  logical  to  fund  us  in 
that  manner. 

Mr.  MOLLOHAN.  Have  you  been  looking  at  such  an  approach?  Do 
you  have  some  projections  that  you  might  share  with  the  Commit- 
tee? 

Mr.  HUNDT.  We  could  do  that.  I  don't  have  anything  in  the  pock- 
et right  now,  but  we  could  do  that  for  you.  On  a  fully  funded  basis? 

Mr.  MOLLOHAN.  Yes. 

Mr.  HuNDT.  I  understand  your  question.  We  could  do  that. 

Mr.  MOLLOHAN.  Mr.  Rogers. 

Mr.  Rogers.  Mr.  Chairman,  good  to  see  you  here,  and  best  wish- 
es to  you. 

FEE  COLLECTIONS 

To  follow  up  on  the  Chairman's  line  of  questioning,  the  1993 
Budget  Reconciliation  Act,  of  course,  created  a  series  of  new  regu- 
latory fees  for  the  FCC  to  charge  as  offsetting  fee  collections,  mean- 
ing that  you  could  use  those  to  offset  appropriations  funding  we 
would  normally  appropriate  to  FCC. 

Now,  the  1994  appropriations  bill  assumed  that  you  would  collect 
$60  million  in  fees  during  this  fiscal  year.  Do  you  believe  you  will 
still  be  able  to  achieve  that  level  of  fee  collection  this  year? 

Mr.  HUNDT.  Yes.  Permit  me  to  consult  with  Mr.  Fishel,  whose  re- 
sponsibility it  is,  but  he  assures  me  that  we  are  moving  at  a  pace 
that  means  we  will  meet  that  goal. 

Mr.  Rogers.  Will  you  exceed  that  level? 

Mr.  Fishel.  The  extent  to  which  we  do,  the  money  simply  carries 
over  to  the  next  fiscal  year.  We  won't  know  until  we  actually  begin 
the  fee  collection  around  July.  It  is  possible  that  we  will  slightly 
exceed  the  $60  million,  yes,  sir. 

Mr.  Rogers.  Now,  but  the  first  full  year  that  the  fees  are  in 
place  will  be  fiscal  1995. 

Mr.  HuNDT.  The  next  one. 
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Mr.  Rogers.  Can  you  tell  me  what  you  expect  to  collect  for  those 
fees  for  1995? 

Mr.  HuNDT.  Well,  this  is  the  $138 — well,  $95  million  more,  but 
a  total  of  $138  million. 

Mr.  FiSHEL.  The  Commission  will  collect  a  total  of  $138  million, 
$95  million  of  which  it  gets  to  keep  as  an  offsetting  collection  and 
the  remainder  goes  to  the  Treasury. 

Mr.  Rogers.  Mr.  Chairman,  in  your  statement  you  mentioned 
the  possibility  of  going  to  0MB  for  an  amendment  to  your  budget 
request. 

Are  you  thinking  about  the  possibility  of  using  these  fees  as  the 
offsetting  collections  to  allow  you  to  hire  more  staff? 

amended  staffing  request 

Mr.  HuNDT.  We  are  seeking  guidance  from  0MB  on  that.  0MB 
is  fully  aware — in  fact,  it  wasn't  really  necessary  for  us  to  mention 
it,  that  it  is  a  technique,  but  we  are  waiting  to  hear  whether  that 
is  a  technique  they  wish  to  use,  and  also  whether  they  wish  to  pur- 
sue the  amendment  in  any  event. 

Mr.  Rogers.  How  much  are  you  requesting? 

Mr.  HUNDT.  We  haven't  discussed  any  specific  numbers  at  this 
time. 

Mr.  Rogers.  Well,  how  much  would  you  like  to  have? 

Mr.  HUNDT.  I  think  that  history  gives  us  a  guide  here.  The  Com- 
mission was  at  approximately  2,250  in  1980.  That  is  200  more  than 
we  would  have  under  the  request  that  I  am  here  today  on.  In  fact, 
the  sector  that  we  have  responsibility  over  is  about  three  times  the 
size  that  it  used  to  be  and  it  will  be,  by  1996,  about  one-sixth  of 
the  economy.  It  is  not  only  that  it  is  much  bigger  but  there  are 
many,  many  more  companies  involved.  There  are  400  long  distance 
companies  in  the  country  now.  The  number  was  in  the  handful 
when  we  had  2000  FTE  and  I  can  tell  you  the  same  for  the  mobile 
telephone  that  didn't  exist  in  1980  and  it  is  anticipated  to  have  87 
million  subscribers  by  the  end  of  this  decade. 

As  we  discuss  these  sectors,  it  is  the  case  that,  with  respect  to 
each,  there  are  duties  that  Congress  has  given  us  that  make  it 
seem  to  me  that  over  time  there  is  little  or  no  question  but  that 
the  FCC  should  move  towards  the  number  in  1980  and  possibly 
even  exceed  that  over  time.  The  question  is  whether  that  should  be 
done  right  away  or  whether  it  would  be  better  to  do  that  in  more 
of  a  "phased-in-process."  That  is  the  nature  of  the  discussion  with 
0MB  and  I  have  told  them  pretty  much  what  I  have  just  said  to 
you. 

Mr.  Rogers.  So  if  you  got  your  wishes  from  0MB,  how  many 
new  FTEs  would  you  receive? 

Mr.  HuNDT.  That  would  be  about  200.  But  I  would  be  remiss  if 
I  suggested  that  I  mentioned  the  specific  number.  Rather,  it  was 
this  pattern  of  growth  relative  to  the  1980s  which  I  have  described 
and  which  I  believe  is  the  right  arc  for  the  FTE  curve  to  travel. 

Mr.  Rogers.  Well,  should  you  follow  through  with  your  desire 
and  ask  the  0MB  for  the  200  FTEs,  how  would  you  finance  them? 
Through  a  fee  offset? 

Mr.  HuNDT.  There,  again,  I  haven't  expressed  any  wishes. 

Mr.  Rogers.  If  you  had  your  desires? 
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Mr.  HUNDT.  If  it  were  up  to  me,  I  would  like  to  continue  along 
the  path  that  Congress  has  started  in  terms  of  us  being,  in  effect, 
self-financing  because  I  think  that  it  is  prudent  and  wise  when  you 
are  dealing  with  a  growing  sector  of  the  economy,  when  many  of 
the  things  you  do,  in  fact,  enhance  growth  in  that  sector. 

Mr.  Rogers.  So  while  the  additional  fee  collections  in  1995  would 
allow  you  to  do  that,  should  you  be  given  permission  to  do  that, 
would  it? 

Mr.  HuNDT.  They  would. 

Mr.  Rogers.  And,  in  fact,  there  would  be  a  little  surplus? 

Mr.  HuNDT.  There  would. 

Mr.  Rogers.  So  we  would  reduce  the  fees,  right? 

Mr.  FiSHEL.  The  $95  million  that  is  going  to  be  collected  in  1995 
in  fact  pays  for  the  request  that  is  pending  before  the  committee. 
The  extent  to  which  our  requests  were  increased  for  additional 
staff  and  additional  dollars,  then  the  fees  would  have  to  go  up  to 
pay  for  those  additional  salaries. 

FTE  UTILIZATION 

Mr.  Rogers.  Now,  if  I  understand  correctly,  you  have  not  utilized 
all  the  funding  and  FTE  you  received  in  the  1993  supplemental. 
Correct  me  if  I  am  wrong.  In  the  1993  supplemental  we  provided 
$11.5  million  for  you  to  hire  an  additional  240  FTEs  to  implement 
the  Cable  Act. 

Mr.  FiSHEL.  That  is  right. 

Mr.  Rogers.  Most  of  us,  I  think,  would  agree  that  your  respon- 
sibilities on  the  Cable  Act  far  outweigh  your  ability  to  take  care  of 
it  with  your  present  staffing,  but  it  is  my  understanding  you  have 
not  hired  the  full  240  FTEs  that  we  funded  and  we  are  now  half- 
way through  fiscal  year  1994.  What  is  the  status  of  implementing 
the  1993  supplemental? 

Mr.  HuNDT.  Yes,  I  arrived  on  November  29.  At  that  time,  the  job 
of  hiring  in  the  cable  area  was  under  way,  but  not  too  much 
progress  had  yet  been  made.  I  think  it  is  fair  to  say  that  the  FCC 
was  waiting  for  the  new  chairman  in  order  to  approach  some  of  the 
organization  issues. 

In  December,  and  up  through  early  January,  we  reorganized,  cre- 
ating the  Cable  Services  Bureau,  obtained  a  number  of  SESs,  and 
made  new  appointments.  By  the  middle  of  January,  that  team  had 
reorganized  the  hiring  plans.  At  the  same  time,  I  learned  that 
many  employees  at  the  FCC  wanted  us  to  repost  those  jobs  because 
they  felt  that  they  had  not  been  described  in  the  manner  that  gave 
opportunities  to  people  at  the  Commission  who  had  been  there  for 
many  years  and  were  loyal  public  servants  and  wanted  to  seek  new 
jobs  and  new  career  opportunities  in  cable,  so  we  reposted,  and 
Andy  and  his  team  did  a  fine  job  of  doing  that,  and  I  think  that, 
frankly,  it  was  very,  very  good  for  morale.  It  did  lead,  however,  to 
an  extra  period  of  delay  in  commencing  the  hiring. 

Not  to  be  overly  personal  about  this,  but  another  extra  problem 
was  that  most  of  the  hiring  was  in  the  consumer  protection  division 
and,  unfortunately,  the  new  appointment  there  from  the  Attorney 
General's  office  in  New  York  then  came  down  with  pneumonia  not 
once,  but  twice,  and  now  is  out.  We  didn't  want  to  do  the  hiring 
in  her  division  without  her.  We  have,  unfortunately,  decided  that 
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we  have  to  go  ahead  without  her  and  we  have  hired  86  and  I  have, 
I  beheve,  32  job  offers  out.  So  we  are  just  about  halfway  done  and 
we  will  be  moving  to  conclusion  over  the  next  30  days.  So,  that  is 
the  story  of  this  particular  hiring  process. 

Mr.  Rogers.  So  you  will  fill  the  240  FTEs  within  30  days? 

Mr.  HuNDT.  Well,  we  will  complete  the  process,  but  when  you 
make  the  offers  that  doesn't  mean  that  you  will  necessarily  get  an 
acceptance  right  away.  So  we  would  not  guarantee  that  we  would 
be  finished  with  bringing  them  all  on  board  in  30  days,  but  we  will 
complete  in  short  order. 

Mr.  Rogers.  What  has  been  the  impact  of  that  lack  of  staffing 
on  Cable  Act  implementation,  if  any? 

Mr.  HuNDT.  Well,  I  don't  think  that  there  has  been  any  impact 
except  that  everyone  in  the  Cable  Bureau  has  worked  very  hard, 
which  they  would  have  had  to  do  anyhow,  to  take  to  the  job  of  re- 
consideration of  the  first  round  of  rate  regulation,  but  they  were 
able  to  man  the  phone  banks  and  handle  all  the  calls  and  get  hun- 
dreds of  thousands  of  calls  a  day,  and  I  haven't  heard  any  com- 
plaints about  their  responsiveness  from  consumers  or  anyone  else. 

Mr.  Rogers.  Are  you  behind  in  rulemaking  or  the  petitions? 

RULEMAKING  PETITIONS 

Mr.  HuNDT.  No,  we  are  not.  The  effective  date  of  current  rules 
is  May  15.  And,  therefore,  it  will  only  be  after  that  date  that  we 
begin  receiving  whatever  we  may  receive  in  the  nature  of  petitions 
or  specific  adjudicatory  matters,  and  that  is  a  target  date  for  want- 
ing to  be  fully  or  virtually  staffed. 

Mr.  Rogers.  What  date? 

Mr.  HuNDT.  May  15.  That  is  how  it  came  to  be  that  I  mentioned 
that  30-day  figure. 

Mr.  Rogers.  In  your  1995  budget,  do  you  assume  that  all  240 
FTEs  will  be  on  board  at  the  beginning  of  fiscal  year  1995? 

Mr.  HuNDT.  Absolutely. 

Mr.  Rogers.  Are  any  of  these  staff  being  used  for  activities  other 
than  Cable  Act  activity? 

Mr.  HuNDT.  I  believe  that  two  were  detailed — I  believe  that  is 
the  number,  if  it  isn't  two,  it  is  pretty  close  to  two,  like  three,  were 
detailed  to  a  team  that  we  put  together  over  the  last  couple  of 
weeks  to  work  on  video  dial  tone.  This  is  because  that  is  a  way  to 
generate  competition  with  cable,  and  where  we  get  competition 
with  cable,  there  won't  be  a  need  for  rate  regulation  under  the  stat- 
ute, so  we  considered  this  to  be  within  the  scope  of  the  Cable  Act, 
and  being  procompetitive  is  very  much  consistent  with  the  intent 
of  the  Cable  Act. 

Mr.  Rogers.  The  FCC  has  been  accused  of  undermining  the 
prospects  of  the  national  information  infrastructure  through  ac- 
tions on  regulation  of  cable  and  long  distance.  What  is  your  sched- 
ule of  action  on  issues  currently  before  the  Commission  such  as 
mergers  between  telecommunications  companies.  And,  do  you  view 
it  as  the  FCC's  role  to  promote  the  construction  of  the  Nil  through 
expeditious  FCC  review? 
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NATIONAL  INFORMATION  INFRASTRUCTURE 

Mr.  HuNDT.  I  certainly  believe  that  the  public  interest,  which  is 
the  standard  that  we  look  to  under  the  Act,  is  served  by  the  na- 
tional information  infrastructure  or  national  information  highway's 
construction.  In  that  sense  we  are  very  much  interested  in  seeing 
it  happen. 

With  respect  to  any  particular  merger,  the  two  most  publicized 
mergers  of  the  year  that  were  not  subject  to  agreement  on  price, 
the  Southwestern  Bell  and  Bell  Atlantic  merger,  were  in  neither 
case  actually  brought  to  us  for  approval  or  disapproval  precisely  be- 
cause the  parties  didn't  agree  on  price. 

As  to  any  account  transactions  brought  to  us,  of  course  we  don't 
control  when  the  parties  reach  their  agreements  or  when  they 
bring  them  to  us,  but  I  will  say  that  you  are  very  right,  Congress- 
man, to  identify  this  as  a  major  source  of  activity  for  us.  We  are 
receiving  many,  many  transactions  for  approval  and  for  processing 
in  a  variety  of  respects.  They  raise  public  interest  issues.  They  rep- 
resent, in  many,  many  cases,  the  potential  of  substantial  invest- 
ment in  the  national  information  highway.  They  raise  new  and 
complex  issues  of,  according  to  those  who  oppose  them,  the  poten- 
tial for  cross  subsidies  where  a  monopolist  might  be  able  to  use  mo- 
nopoly profits  or  monopoly  rents  to  subsidize  its  entry  into  new 
markets.  These  are  challenging  new  issues  and  we  are  excited  to 
take  them  on,  but  you  are  right  to  identify  them  as  putting  a  strain 
on  our  resources. 

Mr.  Rogers.  Well,  of  course  regulation  is  appropriate  where  com- 
petition is  not  fully  operable,  for  example  where  there  is  a  monop- 
oly. What  action  is  the  Commission  taking  to  reduce  regulation  in 
competitive  markets  such  as  long  distance? 

DEREGULATING  COMPETITIVE  MARKETS 

Mr.  HuNDT.  Well,  in  the  long  distance  market  our  preference 
would  be  to  be  permitted  to  detariff.  And  we  have  a  case  in  the  Su- 
preme Court  on  that.  And  we  very  much  urge  Congress  to  pass  the 
statutes  that  are  now  out  of  the  House  Committees  that  would  per- 
mit us  to  detariff.  That  would  be  a  deregulatory  effort  in  the  long 
distance  market. 

In  the  cable  market,  we  very  much  desire  to  promote  competition 
for  cable  in  any  market  where  we  can  get  competition  such  that 
any  one  of  the  three  standards  set  by  Congress  defining  effective 
competition  is  met,  then  there  will  not  be  any  rate  regulation. 

I  mentioned  the  video  dial  tone,  as  one  of  the  techniques  and  an- 
other one  is  MMDS,  where  we  would  very  much  like  to  expedite 
our  licensing  process,  but  for  the  lack  of  resources.  For  many  years, 
that  process  has  not  moved  with  anything  like  dehberate  speed.  It 
ought  to  move  with  more  than  deliberate  speed.  It  ought  to  move 
with  haste  because  it  is  another  potential  competitor  for  cable.  I 
think  that  the  consumers  will  be  well-served;  the  regulation  for 
rates  will  be  replaced  by  pure  market  competition. 

Mr.  Rogers.  Mr.  Chairman,  I  have  other  questions  but  I  will  re- 
serve for  another  round. 

Mr.  MOLLOHAN.  Mr.  Chairman,  once  you  have  completed  your 
deliberations  with  0MB,  would  you  please  provide  the  Committee 
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with  the  revised  tables  identifying  what  FCC  offices  will  benefit 
from  the  increased  hires? 

Mr.  HUNDT.  Yes,  sir. 

[The  information  follows:] 

As  of  May  4,  1994,  discussions  with  the  Office  of  Management  and  Budget  regard- 
ing the  Commission's  resource  needs  are  continuing. 

Mr.  MOLLOHAN.  Mr.  Moran. 

Mr.  MORAN.  Thank  you,  Mr.  Mollohan. 

Did  you  mention  cross  ownership?  Did  that  come  up  at  all? 

Mr.  Mollohan.  No. 

CROSS  OWNERSHIP 

Mr.  Moran.  Let  me  ask  you,  because  you  have  modified  your 
prohibition  against  cross  ownership  of  newspapers  and  radio  sta- 
tions, have  you  approved  any  cross  ownerships  of  AM/FM  radio  sta- 
tions and  newspapers  in  competitive  markets? 

Mr.  HUNDT.  Have  we  approved  any?  Can  I  consult  on  that  for  a 
second? 

Mr.  MORAN.  Sure. 

Mr.  HuNDT.  I  don't  recall  doing  that  in  the  four  and  a  half 
months  that  I  have  been  here.  I  will  double  check  that,  but  I  don't 
have  any  recollection  of  that  right  now. 

Mr.  MoRAN.  The  modification  was  in  the  FY  1994  Appropriations 
Act.  I  thought  it  would  be  useful  for  us  to  know.  There  is  a  fair 
amount  of  interest  in  that  expressed. 

[The  information  follows:] 

RADIO/NEWSPAPER  CROSS-OWNERSHIP  POLICY 

Congress  authorized  the  Commission  to  grant  waivers  of  the  newspaper/broadcast 
cross-ownership  rule  in  Pub.  L.  No.  103-121,  enacted  October  27,  1993,  but  the 
Commission  has  not  yet  granted  a  waiver  pursuant  to  the  legislation.  It  currently 
has  under  consideration  a  request  filed  by  Cox  Enterprises,  Inc.  Cox,  owner  of  the 
Atlanta  Constitution  and  Atlanta  Joximal,  has  asked  for  authorization  to  buy  WYAI 
(FM)  in  La  Grange,  Georgia.  Since,  as  currently  Ucensed,  the  relevant  contour  of  the 
La  Grange  station  encompasses  Atlanta,  the  transaction  would  result  in  a  violation 
of  the  newspaper/broadcast  cross-ownership  rule.  Cox  has  submitted  information  ad- 
dressing the  elements  that  would  be  relevant  to  a  waiver  of  the  rule  under  the 
guidelines  provided  in  the  legislation. 

LOCAL  GOVERNMENT  FRANCHISE 

Mr.  MoRAN.  You  talked  a  bit  about  how  the  Cable  Act  affects 
local  governments.  Many  local  governments  were  able  to  use  their 
right-of-way  rights  for  cable  TV  to  secure  very  substantial  conces- 
sions for  the  public  benefit,  public  access  TV.  Some  of  them  were 
able  to  get  cable  TV  into  their  schools  and  so  on,  and  they  also  got 
a  certain  percentage  of  revenues  many  times.  But  I  understand 
that  that  is  no  longer  going  to  be  the  case,  that  the  FCC  under  the 
new  legislation  being  considered,  the  FCC  becomes  the  arbiter  of 
these  agreements  and,  in  fact,  any  leverage  that  takes  place  is 
going  to  accrue  to  the  benefit  of  the  FCC.  That  is  what  is  envi- 
sioned, I  imagine,  in  the  Brooks-Dingell  bill  and  it  is  going  to  give 
the  FCC  substantially  more  responsibility  and  authority. 

Would  you  comment  upon  what  you  think  is  going  to  be  the  out- 
come at  the  local  level  of  governments? 
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Mr.  HUNDT,  Well,  that  is  an  important  and  difficult  question,  as 
I  know  you  know,  especially  with  your  experience  in  local  govern- 
ment across  the  river.  We  are  very  much  looking  to  the  local  fran- 
chisers which,  as  you  know,  in  many  cases  are  the  local  towns  and 
in  a  few  places  are  at  the  State  level,  as  in  Connecticut,  but  we 
are  very  much  looking  for  them  to  undertake  the  job  of  regulating 
the  basic  package,  the  package  of  cable  that  includes  over-the-air 
broadcast.  They  will  need  to  certify  that  they  are  prepared  to  take 
on  this  task.  Many  of  them  have  done  so  but  not  all  have  done  so. 
And  I  would  say  that  it  is  still  an  open  question  as  to  whether  the 
local  franchisers  are  unanimously  or  even  to  a  very  large  degree 
going  to  take  on  regulation  of  the  basic  package.  We  will  just  have 
to  find  out  over  the  next  few  months. 

Mr.  MORAN,  Well,  the  organizations  that  represent  local  govern- 
ments and  a  number  of  local  governments,  including  my  own,  have 
expressed  very  serious  concerns  that  not  only  do  they  lose  a  source 
of  revenue,  they  are  going  to  lose  their  public  access  and  the  fact 
is  that  with  telephone  companies  coming  into  the  market,  there 
will  be  much  more  activity  going  on,  and  yet  local  governments  will 
really  be  pushed  over  into  the  comer  out  of  the — on  the  sidelines 
really,  when  the  FCC  takes  over. 

If  the  FCC  was  to  take  a  position,  I  think  it  might  influence  the 
course  of  this  legislation,  2ind  so  I  would  like  to  know  even  if  it  is 
that  you  think  this  is  the  way  to  go,  I  would  like  to  know  that  spe- 
cifically. I  don't  know  what  your  testimony  has  said  in  terms  of  the 
impact  of  local  government  Eoid  whether  you  favor  it  or  not. 

Mr.  HUNDT.  The  bill  that  Congressmen  Markey  and  Fields  and 
others  jointly  offered  did  propose  to  introduce  competition  in  video 
programming  through  telephone  companies  and  to  expedite  it  by 
not  requiring  that  the  telephone  companies  obtain  franchises.  And 
that  would  have,  if  it  were  passed,  the  corollary  effects  that  you  are 
describing,  that  is  absolutely  right.  There  is  a  balance  here  to  be 
reached  between  wanting  to  recognize  the  needs  and  wishes  of  the 
franchiser,  the  would-be  franchiser,  while  at  the  same  time  rec- 
ognizing the  great  value  of  competition  to  all  the  consumers  even 
in  the  same  city  or  town  where  the  franchiser  is  located.  That  is 
a  difficult  balance.  I  acknowledge  that. 

I  suppose  that  on  balance  I  think  that  the  competitive  model  is 
likely  to  generate  so  many  positive  economic  benefits  that  it  is 
something  that  should  be  strongly  encouraged,  at  least  where  there 
are  a  few,  if  any,  alternatives  to  the  single  cable  operator,  and  that 
is  the  case  in  about  99  percent  of  all  cable  markets  today. 

Mr.  MoRAN.  Well,  I  would  think  if  you  become  the  grantor  of 
franchise  authority  it  puts  a  great  deal  more  responsibility  with 
the  FCC,  and  I  would  think  the  need  for  more  resources.  So  I 
would  like  to  get  some  fuller  position  on — on  does  the  FCC,  other 
than  you  explained  what  the  situation  is,  but  does  the  FCC  advo- 
cate local  governments  losing  their  franchising  authority? 

Mr.  HUNDT.  Well,  for  example — and  we  generally,  although  we 
have  commented  in  specific  detail  on  many  provisions  in  what  is 
called  the  Markey-Fields  bill,  we  definitely  think  that  that  bill  or 
something  very  like  it  should  become  law.  I  would  note  that  it  gives 
the  franchising  authorities  a  substantial  continuing  role,  for  exam- 
ple, with  respect  to  what  are  called  "peg  requirements."  I  don't 
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think  that  local  franchisers  would  in  any  way  be  of  no  use  any 
longer  if  this  bill  were  to  become  law. 

I  think  that  there  is  a  balance  to  be  made  between  wanting  to 
encourage  competition  between  telephone  companies  and  cable,  and 
being  concerned  that  some  franchisers  might  in  some  way  impede 
that,  if  they  were  not  willing  to  freely  grant  franchises  to  the 
would-be  competitors. 

SPECTRUM  AUCTIONS 

Mr.  MORAN.  Let  me  bring  up  just  one  other  issue,  and  that  is  the 
wireless  services  in  the  spectrum  auction  that  the  FCC  was  sup- 
posed to  conduct  by  May  7,  I  understand,  and  now  it  has  been  de- 
layed. Some  firms  are  concerned  that  this  is  substantially  delaying 
the  development  of  a  very  important  industry.  And  so  I  guess  I 
want  to  ask  you  if  you  are  going  to  plan  on  conducting  the  spec- 
trum auction  and  if  you  would  be  granting  licenses  by  September 
30? 

Mr.  HUNDT.  I  am  sure  we  will  be  granting  licenses  by  September 
30,  barring  such  unhoped  for  and  unforeseeable  events  such  as  a 
court  order  staying  process,  something  out  of  our  control,  but  nev- 
ertheless if  it  is  within  our  control,  we  will  certainly  do  that.  I  be- 
lieve we  will  hold  auctions  for  some  spectrum  over  the  course  of  the 
summer  and  that  the  auctions  for  broadband  will  occur  sometime 
this  fall.  Broadband  is  what  everyone  says  is  going  to  be  the  most 
valuable  spectrum,  although  some  people  interested  in  the 
broadband  auctions  have  taken  the  position  that  they  were  in  some 
sense  supposed  to  be  conducted  in  May. 

I  do  need  to  say.  Congressman,  that  that  was  never  a  statement 
by  the  FCC.  And  in  fact  it  was  always,  at  least  as  long  as  I  have 
been  at  the  FCC,  it  has  also  been  the  plan  to  expedite  the  simpler 
and  more  separate  Federal  auctions  because  they  could  be  expe- 
dited and  to  move  on  the  broadband  auctions  quickly  but  not  to 
rush  and  do  them  in  some  way  that  would  impair  the  creation  of 
this  competitive  model  that  is  so  important  for  the  economy. 

I  have  been  convinced,  particularly  at  an  open  meeting  that  we 
had  about  a  week  and  a  half  ago,  that  if  we  are  able  to  create  com- 
petition in  wireless  telephony  it  would  be  one  of  the  great  economic 
boons  that  this  country  has  ever  experienced. 

I  have  been  told  by  experts  that  we  could  be  looking  to  add  87 
million  to  90  million  mobile  telephone  users  by  the  year  2004.  That 
is  a  staggering  large  number.  If  we  got  anything  like  that,  we 
would  see  corresponding  job  growth  and  growth  in  our  gross  do- 
mestic product. 

I  have  also  been  told  that  the  way  to  get  to  that  large  number 
is  through  having  competition  as  opposed  to  duopoly  or  a  monopoly. 

So  that  is  what  we  are  trying  to  do,  make  sure  that  the  auction 
gives  us  that  result.  And  as  I  said,  I  think  that  some  spectrum,  but 
not  broadband,  will  be  auctioned  this  summer,  and  broadband  will 
start  this  fall. 

Mr.  MoRAN.  So  it  is  definitely  not  going  to  be  May  7? 

Mr.  HUNDT.  There  will  not  be  an  auction  on  May  7,  that  is  cor- 
rect. 

Mr.  MOLLOHAN.  Mr.  Price. 
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children's  television  act  (CTA) 

Mr.  Price.  Thank  you.  Welcome.  Let  me  begin  by  following  up 
on  some  questions  I  asked  your  predecessor  a  year  ago  regarding 
Children's  Television  and  compliance  with  the  Children's  Television 
Act. 

As  you  know,  there  have  been  a  number  of  reports  and  studies 
that  have  given  broadcasters  rather  low  marks  for  compliance  with 
the  Children's  Television  Act.  The  FCC  itself,  a  year  ago,  suggested 
that  broadcasters  had  fallen  considerably  short  of  the  Act's  aspira- 
tions. But  as  you  know,  the  FCC  itself  has  been  criticized  for  send- 
ing mixed  signals  to  broadcasters,  issuing  rather  vague  guidelines 
and  so  forth. 

On  March  2  of  1993,  a  little  over  a  year  ago,  the  Commission  is- 
sued a  statement  indicating  that  it  at  that  point  has  reviewed  some 
320  television  license  renewal  applications  subject  to  CTA  require- 
ments. It  deemed  that  adequate  efforts  have  been  made  given  that 
very  limited  portions  of  the  applicant's  license  terms  had  been  sub- 
ject to  the  CTA,  but  the  Commission  also  suggested  that  actually 
overall  there  had  been  very  little  change  in  available  programming 
directed  at  children's  needs  and  suggested  that  when  the  broad- 
casters had  significantly  larger  portions  of  their  license  period 
under  the  CTA  requirements,  that  then  a  more  stringent  standard 
might  be  applied,  and  suggested  that  maybe  the  performance  might 
not  be  termed  adequate.  FCC  seemed  to  issue  a  warning  a  year  ago 
that  more  energetic  efforts  were  going  to  be  required  on  the  part 
of  licensees  to  live  up  to  the  CTA  requirements. 

I  would  like  for  you  to  update  us  on  that  effort  today  as  you  have 
reviewed  license  renewal  applications  in  the  ensuing  13  months. 
What  kind  of  standards  have  you  been  appljdng?  What  kind  of 
level  of  compliance  have  you  discovered? 

Mr.  HUNDT.  Well,  if  I  can  approach  the  answer  by  just  filling  you 
in  a  little  bit.  Congressman,  on  my  recent  efforts.  Peggy  Charon, 
who  was  the  head  of  Action  for  Children's  Television,  and  in  the 
private  sector  one  of  the  main  advocates  of  this  Act,  visited  with 
me.  I  was  flattered  that  she  asked  me  to  give  the  first  lecture  at 
Harvard  for  the  foundation  that  she  set  up  to  pursue  this  issue  and 
other  issues.  I  was  pleased  to  give  that  lecture  and  it  was  about 
this  subject  and  another  crucially  important  subject,  that  is  the 
need  to  include  all  the  classrooms  in  America  on  the  networks  of 
the  United  States,  a  provision  that  I  am  sure  you  are  aware  of,  be- 
cause it  is  in  the  Markey-Fields  bill  and  also  it  is  found  in  Senator 
Rolling's  bill. 

As  I  said  at  that  lecture,  this  was  only  a  little  while  ago,  the  cur- 
rent status  of  the  Children's  Television  Act  at  the  Commission,  is 
that  all  comments  have  been  received  on  the  Notice  of  Inquiry.  I 
think  it  is  time  to  bring  that  Notice  of  Inquiry  to  a  formal  conclu- 
sion and  issue  a  result.  The  result  may  be,  but  I  don't  know  that 
it  will  be,  to  commence  a  rulemaking  that  might  change  the  exist- 
ing rules.  I  will  not  predict  the  result.  I  am  saying  that  is  an  option 
awaiting  the  Notice  of  Inquiry  completion. 

I  think  that  fundamentally  it  is  very  important  that  the  need  out 
there  be  clearly  defined,  the  need  for  quality  children's  program- 
ming. And  I  am  well  aware  that  there  are  many  people,  Peggy  in- 
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eluded,  who  feel  that  the  intent  of  Congress  has  not  yet  been  com- 
pletely fulfilled  by  the  industry  in  question. 

With  respect  to  the  renewal  of  licenses,  my  information  is  that 
we  have  received  no  petition  to  deny  and  we  have  received  no  infor- 
mal objections  to  renewals  based  on  children's  TV  programming  is- 
sues, so  I  don't  have  a  report  for  you  along  those  lines  because  no 
such  disputes  have  been  initiated  by  anyone. 

Mr.  Price.  Well,  is  that  what  would  be  required  for  you  to  look 
into  that  aspect  of  an  applicant's  performance? 

CTA  REQUIREMENTS 

Mr.  HUNDT.  I  am  just  pointing  out  that  that  isn't  the  kind  of  pro- 
ceeding that  we  have  had,  so  we  have  no  record  to  share  with  you 
along  those  lines.  The  looking  into,  I  think,  is  part  of  this  Notice 
of  Inquiry  that  I  mentioned.  And  it  is  time  for  us  to  bring  that  to 
an  end. 

It  would  have  been  better  if  we  had  brought  it  to  an  end  earlier. 
That  gets  us  back  to  the  resource  question,  but  we  are  going  to 
bring  that  to  an  end  in  the  very  near  future. 

Mr.  Price.  Well,  even  your  predecessors  at  the  commission  had 
managed  to  come  to  some  tentative  conclusions  based  on  some  320 
renewal  applications  that  were  subject  at  least  for  a  certain  period 
of  the  license  to  CTA  requirements.  It  is  now  over  a  year  later.  Pre- 
sumably, a  whole  new  group  of  renewal  applications  have  been  re- 
viewed. 

Do  you  have  any  update  to  offer  us  in  terms  of  the  findings  of 
last  year  that  the  efforts  that  were  being  made  were  just  barely 
adequate  at  best? 

Mr.  HuNDT.  I  don't  have  any  conclusions  to  offer  you  today.  I  be- 
lieve that  where  they  will  be  found  is  in  the  outcome  of  this  Notice 
of  Inquiry  that  I  mentioned.  But  that  inquiry  really  should  be  and 
ought  to  be  concluded  in  the  very  near  future. 

Mr.  Price.  You  mentioned  the  shortage  of  resources.  Is  that  a 
hindrance  to  what  you  are  trying  to  do  here?  And  what  are  the  im- 
plications of  your  current  budget  request  for  this  particular  effort? 

Mr.  HuNDT.  This  is  an  example  of  receiving  a  mandate  from  Con- 
gress at  a  time  when  the  resources  were  being  shrunk.  The  Mass 
Media  Bureau  where  this  was  lodged,  in  fact,  was  declining  the 
number  of  FTEs  even  as  this  particular  statute  was  passed,  and 
the  significant  and  important  issues  that  it  raised  led  to  extra  work 
for  that  Bureau,  so  in  candor  I  have  to  say  it  is  an  example  of  the 
difficulty  in  taking  on  these  new  duties,  even  though  we  are  happy 
to  take  them  on,  even  though  I  personally  believe  they  are  very  im- 
portant duties,  when  the  resources  aren't  being  provided. 

That  is  old  news  and  last  year  we  saw  an  example  of  Congress 
giving  us  the  resources  to  deal  with  cable  even  as  the  statute  was 
being  passed,  and  that  was  a  good  thing.  And  as  I  mentioned  at 
the  beginning  of  this  hearing,  looking  at  our  current  workload,  it 
is  my  assessment  that  we  need  more  resources  and  that  is  the  sub- 
ject of  the  discussions  with  0MB. 

So,  yes,  the  Children's  TV  Act  is  part  of  the  set  of  responsibilities 
and  duties  that  we  can  move  on  more  expeditiously  with  resources. 
That  doesn't  mean  we  will  never  get  to  it.  It  just  means  it  takes 
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more  time  than  I  think  that  Congress  or  we  ourselves  are  happy 
with. 

Mr.  Price.  Is  it  possible  to  pinpoint  the  number  of  slots  we  are 
talking  about  in  terms  of  the  implementation  of  this  act  and  par- 
ticularly the  review  of  these  license  applications? 

Mr.  HUNDT.  Yes,  but  I  haven't  done  that  and  I  would  have  to  beg 
your  indulgence  to  respond  to  you  more  specifically  later. 

[The  information  follows:] 
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Children's  Television  Act 

As  noted  by  Congressman  Price,  the  Commission  initiated  an 
inquiry  in  March  of  1993,  seeking  information  that  would  assist  us 
in  better  implementing  the  requirements  and  underlying  objectives 
of  the  Children's  Television  Act  of  1990.  We  also  wanted  to  ensure 
that  broadcasters  with  longer  periods  remaining  in  their  license 
terms  were  made  aware  of  Congress'  intent  to  expand  and  improve  the 
level  of  educational  and  informational  programming  designed  for 
children. 

Since  March  1993,  we  have  examined  the  children's  television 
programming  performance  of  nearly  700  broadcasters.  In  so  doing, 
we  have  continued  to  operate  in  accordance  with  the  Act's 
legislative  history  which  prescribes  no  minimum  amount  of  nor  any 
required  format  for  such  programming.  In  meeting  their  children's 
programming  obligations,  broadcasters  may  rely  on  short  segment 
programming,  including  vignettes  and  PSAs,  and  on  general  audience 
programs,  whether  network,  syndicated  or  locally  produced.  We 
require,  however,  that  some  standard- length  programming 
specifically  designed  to  be  responsive  to  the  educational  and 
informational  needs  of  children  be  broadcast.  Our  informal 
comparison  of  the  children's  programming  listed  in  the  most 
recently  filed  renewal  application  exhibits  with  the  corresponding 
exhibits  filed  in  earlier  renewals  indicates  some  increase  in  the 
number  of  standard-length  programs  that  are  described  as  being 
intended  to  meet  the  educational  and  informational  needs  of 
children. 

Our  review  of  the  more  recently  filed  license  renewals  also 
reveals  that  licensees  are  generally  providing  better  descriptions 
of  broadcast  efforts  including  their  "core"  standard- length 
programs  that  were  specifically  designed  to  serve  the  educational 
and  informational  needs  of  children.  Because  of  this  improvement 
in  reporting  by  licensees,  we  have  had  less  need  to  request 
supplemental  information.  We  have  received  no  petitions  to  deny  or 
informal  objections  against  renewal  applications  based  on 
children's  television  programming  issues.  Finally,  based  on  our 
review  of  1053  renewal  applications  using  the  children's 
programming  requirements  as  currently  construed,  we  have  not 
specified  any  issues  against  a  license  renewal  based  on  inadequate 
children's  programming. 

On  April  20,  1994,  the  Commission  issued  a  Public  Notice, 
mimeo  no.  42676,  announcing  a  public  hearing  to  be  held  on  June  28, 
1994,  to  gather  information  on  "changes  in  the  availability, 
quantity,  quality  and  effectiveness  of  programming  directed  to  the 
educational  and  informational  needs  of  children,  including 
standard- length  programming,  that  have  occurred  between  the 
enactment  of  the  Children's  Television  Act  of  1990  and  the 
present."  This  hearing  will  provide  the  Commission  with  more 
current  information  concerning  children's  programming  and  continue 
our  efforts  to  heighten  broadcasters'  awareness  of  the  Act's 
requirements . 
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In  connection  with  the  other  requirement  of  the  Children's 
Television  Act,  that  television  licensees  limit  the  amount  of 
commercial  matter  during  children's  programming  to  12  minutes  of 
commercial  matter  per  hour  on  weekdays  and  10.5  minutes  of 
commercial  matter  per  hour  on  weekends,  we  have  issued  more  than  50 
admonitions  for  exceeding  these  commercial  limits.  Moreover,  we 
have  issued  monetary  forfeitures  in  amounts  ranging  from  $7,500  to 
$80,000  to  20  licensees  that  exceeded  these  commercial  limits.  Of 
the  more  than  600  commercial  television  license  renewals  processed, 
less  than  five  percent  have  warranted  forfeitures.  In  addition, 
periodic  audits  of  commercial  matter  during  children's  programming 
on  television  and  cable  channels  has  shown  a  compliance  level 
ranging  from  92.5  percent  (the  most  recent)  to  98  percent. 

In  response  to  the  questions  from  Congressman  Price  concerning 
administrative  resources,  the  Mass  Media  Bureau  has  recently 
requested  additional  resources  to  assist  in  discharging  its  review 
and  enforcement  obligations  under  the  Children's  Television  Act. 
The  Committee  will  be  provided  further  details  at  a  later  date. 
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Mr.  Price.  Well,  I  would  appreciate  your  giving  us  some  estimate 
on  that,  and,  of  course,  I  am  struck  by  the  way  you  started  saying 
there  had  been  no  complaints,  therefore  implying  there  had  been 
very  little  investigation  of  the  level  of  performance  of  the  current 
round  of  renewal  applications. 

Mr.  HUNDT.  What  I  meant  to  imply  is  that  in  the  absence  of 
those  objections,  we  haven't  built  a  record  that  consists  of  review 
of  any  specifically  analyzed  renewal  application,  but  we  do  have 
the  Notice  of  Inquiry  and  the  record  there  to  review  to  generate  a 
conclusion  which  would  respond  to  your  inquiries. 

Mr.  Price.  Well,  if  a  year  ago  it  was  noted  that  there  had  been 
very  little  change  in  the  level  of  programming  directed  to  children's 
needs  and  if  the  whole  premise  of  the  CTA  was  that  level  was 
grossly  inadequate,  then  it  would  appear  that  some  initiative  here 
would  be  desirable,  not  just  waiting  for  complaints,  but  undertak- 
ing independently  to  assert  how  well  we  are  doing  in  increasing 
that  quality  and  quantity  of  programming. 

Mr.  HUNDT.  I  agree  with  that. 

INTERACTIVE  TELEVISION  HIGHWAYS 

Mr.  Price.  Let  me  turn  to  the  question  of  new  technologies.  Here 
I  am  drawing  on  some  recent  Wall  Street  Journal  articles  as  well 
as  the  experience  of  a  constituent  firm.  Broad  Band  Technologies, 
Incorporated. 

This  firm  has  developed  a  way  for  telephone  companies,  as  I  un- 
derstand it,  to  build  interactive  television  highways  with  hundreds 
of  channels,  limitless  access  to  programs  and  services  for  what  they 
claim  is  a  much  lower  cost  than  others  have  projected. 

They  are  particularly  interested  in  two  pending  applications  for 
Bell  Atlantic  where  these  new  technologies  might  be  tested.  I  know 
these  are  complicated  applications.  You  mentioned  in  your  testi- 
mony some  of  the  difficult  evaluations  which  must  be  made,  but 
the  FCC  has  had  these  applications  for  some  time  now  since  late 
1992. 

Could  you  report  to  us  on  the  progress  you  are  making  with  re- 
spect to  these  particular  applications  and  others  that  might  help 
push  these  new  technologies  ahead? 

Mr.  HuNDT.  If  I  may,  I  might  say  I  recently  met  by  coincidence 
with  the  executives  from  Broad  Band  and  they  came  in  and  showed 
me  their  chip  board  and  described  it  to  me,  and  it  is  truly  a  fas- 
cinating technology.  It  is  another  example  of  a  firm  out  there  ready 
to  build  the  National  Information  Highway  which,  of  course,  con- 
sists of  hundreds  of  firms,  thousands  of  firms,  and  tens  of  thou- 
sands of  ideas. 

They  have  got  some  ideas.  They  are  a  small  firm  and  for  all  I 
know,  they  will  be  hugely  successful  or  they  won't,  but  it  ought  to 
be  the  market  that  decides.  I  was  very  impressed  by  their  zeal  and 
by  their  creativity.  They  and  many  others  would  very  much  like  us 
to  move  to  video  dial  tone  proceeding  so  that  not  just  the  petitions 
that  relate  to  their  specific  contracts,  but  all  the  petitions  would  be 
advanced  so  that  in  general  there  would  be  greater  competition  to 
cable  which  I  earlier  mentioned,  and  also  there  would  be  economic 
growth  opportunities  to  whoever  were  the  subcontractors  in  any 
particular  petition. 
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We  are  well  aware  of  that.  We  have  reallocated  resources  to  try 
to  expedite  that  just  in  the  last  two  weeks.  The  problem  is  that, 
in  fact,  we  are  going  to  the  same  well  for  water  to  feed  whatever 
is  the  particular  need. 

One  of  the  key  people  involved  in  this  is  one  who  otherwise  was 
working  on  a  series  of  proceedings  to  encourage  competition  on  the 
telephone  side  in  the  local  loop,  the  so-called  expanded  interconnec- 
tion proceedings. 

A  lot  is  happening,  as  we  all  know,  from  reading  the  newspapers 
in  the  communications  sector.  It  is  all  pro-competitive,  but  it  really 
puts  us  under  a  burden  to  work  faster  and  better  and  to  get  to  our 
conclusions  more  quickly  so  as  not  to  slow  down  the  pace  of  the 
economy. 

We  are  working  as  hard  as  we  possibly  can  and  it  is  my  assess- 
ment ^ter  the  last  several  months  of  experience  with  the  commis- 
sion that  the  very  able,  very  hard  working  and  I  mean  18-hour-a- 
day  staff  there,  needs  reinforcements  and  that  is  what  led  me  over 
to  0MB  to  talk  to  our  friends  over  there  and  to  urge  them  to  assess 
this  consideration  because  Broad  Band,  the  company  that  you  men- 
tioned there,  your  constituent  company,  is  an  example  of  a  com- 
pany that  deserves  an  answer  and  deserves  it  within  the  next  sev- 
eral months. 

At  the  same  time,  we  are  very  mindful  that  there  are  very  dif- 
ficult issues  here.  Pretty  much  the  entire  cable  industry  is  opposed 
to  the  petition  that  you  mentioned.  Congressman,  saying  that  if  we 
were  to  grant  them  as  they  are  stated,  it  would  be  unfair  to  cable 
and  unfair  to  the  consumers  of  the  telephone  companies. 

So  I  know  no  one  wants  us  to  disregard  the  objections  or  to  take 
the  economic  questions  lightly.  Everyone  would  like  us,  while  giv- 
ing the  appropriate  weight  and  consideration  to  these  objections,  to 
nevertheless  move  quicWy  to  the  right  result  and  we  are  committed 
to  doing  so. 

Mr.  Price.  Well,  I  see  you  have  recently  gotten  a  positive  head- 
line in  a  story  on  this  matter  and  in  broadcasting.  "Hundt,"  it  says, 
"has  dial  tone  on  fast  track."  At  the  same  time  there  is  a  list  here 
of  the  applications  comparable  to  the  Bell  Atlantic  application,  a 
long  list,  of  course,  of  pending  applications,  I  suppose  a  good  num- 
ber of  which  have  been  around  since  1992  at  least. 

Mr.  HuNDT.  There  are  some  parts  of  the  list  that  are  inaccurate, 
but  I  certainly  agree  that  it  is  time  to  move  on  some  of  these.  If 
only  they  were  exactly  the  same,  but  unfortunately  or  fortunately 
for  the  country,  they  are  not  cookie  cutters.  They  all  represent  dif- 
ferent approaches  to  the  different  markets  and  they  raise  different 
issues. 

No  one  is  asking  us  to  give  cookie-cutter  answers.  We  are  not  in- 
tending to  do  so.  And  we  are  intending,  as  this  headline  accurately 
states,  to  move  on  a  fast  track. 

CABLE  REGULATORY  REFORM 

Mr.  Price.  One  quick  final  item  having  to  do  with  the  cable  regu- 
latory reform.  This,  too,  comes  from  a  constituent  concern,  but  I 
think  it  has  considerable  applicability  across  the  country  or  I  be- 
lieve that  it  does. 
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This  involves  a  particular  question  that  arose  with  the  initial 
regulation  and  which  I  think  is  now  under  consideration  for  being 
revisited  by  the  commission.  It  has  to  do  with  the  following  kind 
of  situation,  where  a  group  of  residents  have  signed  up  early  with 
the  local  cable  company  in  response  to  a  promise  that  they  would 
receive  free  basic  service. 

Now,  the  cable  company  in  question  has  now  switched  positions 
saying  that,  in  fact,  the  Cable  Act  requires  them  to  impose  monthly 
fees,  negating  that  agreement  of  some  years  ago.  You  are  probably 
familiar  with  this  situation. 

You  may  or  may  not  want  to  give  an  oral  answer  here.  Maybe 
you  will  need  to  revisit  it  for  the  record,  but  if  it  is  something  you 
are  familiar  with,  I  would  appreciate  some  status  report  on  what 
you  are  doing  about  that  alleged  flaw  in  your  initial  regulation,  or 
maybe  not  a  flaw,  maybe  just  an  uncertainty,  which  has  led  some 
of  these  companies  to  say  that  that  offer  of  free  basic  service  was 
now  being  disallowed. 

Mr.  HUNDT.  This  is  a  difficult  issue  to  give  a  quick  answer  to. 
I  can  give  you  two  alternatives.  One,  the  Cable  Service  Bureau  Act- 
ing Director,  Sandy  Wilson,  might  respond  to  you  now  or  secondly, 
we  can  give  you  a  very  detailed  answer  that  I  know  would  capture 
the  legalities  just  right  and  do  that  by  letter. 

Mr.  Price.  It  is  fine  with  me  to  respond  for  the  record.  I  just 
want  to  know  that  the  problem  is  being  addressed.  We  have  had 
some  communication  on  this. 

Mr.  HuNDT.  We  are  definitely  looking  into  this.  If  I  can,  I  would 
like  to  note  also  that  I  just  have  been  handed  a  note  saying  that 
I  have  unwittingly  failed  to  tell  you  something  about  the  Children's 
TV  Act  that  I  should  put  in  the  record.  The  Mass  Media  Bureau 
has  issued  a  total  of  16  fines — in  connection  with  implementing  the 
Children's  TV  Act — and  up  to  $80,000  and  perhaps  we  could  give 
you  a  full  written  report  on  that. 

Some  of  that  predated — a  lot  of  that  predated  my  presence,  I  be- 
lieve, at  the  Commission,  but  since  you  raised  this  question  last 
year,  maybe  I  could  give  you  a  written  response  on  that,  if  that 
would  be  all  right. 

Mr.  Price.  These  are  fines  for. 

Mr.  HuNDT.  Not  complying. 

Mr.  Price.  Sins  of  omission,  so  to  speak. 

With  respect  to  the  requirements  of  the  act,  I  would  appreciate 
a  report  on  that  and  I  would  also  appreciate  a  status  report  on 
your  attempts  to  straighten  out  this  anomaly  in  cable  regulation. 
I  don't  think  anyone  intended  that  an  arrangement  of  that  sort 
that  cable  companies  made  with  subscribers  would  be  negated, 
would  be  disallowed  by  cable  regulations. 

Mr.  HUNDT.  We  will  respond  to  you  very  promptly. 

Mr.  Price.  Thank  you. 

[The  information  follows:] 

Question.  Before  the  Cable  Act  was  adopted,  some  cable  systems  offered  free  basic 
cable  service  as  an  incentive  to  new  subscribers.  Some  of  the  systems  are  now 
charging  subscribers  for  the  formerly  free  service,  claiming  that  the  Cable  Act  pro- 
hibits offering  the  service  for  free.  Does  the  Cable  Act  require  a  cable  operator  to 
impose  monthly  fees  for  the  previously  free  services,  thus  negating  pre-existing  con- 
tracts with  subscribers? 


763 

Answer.  FCC  regulations  adopted  in  response  to  the  Cable  Act  are  designed  to 
determine  the  maximum  permitted  rate  an  operator  may  charge.  The  cable  operator 
need  not  charge  that  rate,  and  is  free  to  charge  less.  Nevertheless,  a  cable  operator 
must  maintain  a  geographic  uniform  rate  structure,  47  U.S.C.  §  543(d).  The  Com- 
mission has  stated  that  this  requirement  "does  not  preclude  estabUshment  of  rea- 
sonable categories  of  customers  and  service  by  cable  operators."  Report  and  Order 
and  Further  Notice  of  Proposed  Rulemaking  in  MM  Docket  92-266,  8  FCC  Red 
5897,  ^423  (1993).  A  pre-existing  contract,  provided  that  it  does  not  evision  rates 
higher  than  permitted  under  FCC  regulations,  could  serve  as  a  valid  basis  for  offer- 
ing a  different  rate  for  certain  cable  subscribers,  and  therefore,  might  not  violate 
the  requirement  for  a  geographically  uniform  rate  structure.  Because  this  issue  in- 
volves basic  service,  the  local  franchise  authority  would  be  given  the  opportunity  to 
determine  the  vahdity  of  such  a  distinction.  If  the  franchising  authority's  decision 
is  appealed,  the  Commission  wovdd  review  the  franchising  authorit^s  determina- 
tion. 

Mr.  MOLLOHAN.  As  you  respond  to  Mr.  Price,  I  am  sure  he  would 
like  a  personal  response  and  a  response  to  the  committee  at  the 
same  time. 

Mr.  HUNDT.  Yes,  sir. 

Mr.  MoLLOHAN.  Mr.  Skaggs. 

RADIO  AND  TV  MARTI 

Mr.  Skaggs.  Thank  you,  Mr.  Chairman.  Grood  afternoon.  I  apolo- 
gize for  missing  your  opening  statement  and  my  colleagues'  earlier 
questions,  but  I  had  another  hearing  occurring  at  the  same  time. 

I  want  to  make  a  connection  with  another  area  that  falls  within 
this  subcommittee's  jurisdiction,  which  is  United  States  Informa- 
tion Agency  and  more  particularly  the  matter  that  is  under  consid- 
eration by  the  Director  pursuant  to  some  statutory  provisions  in 
last  year's  appropriation  bill  dealing  with  radio  and  TV  Marti. 

I  don't  know  whether  you  have  been  briefed  or  involved  at  all  on 
that,  but  pursuant  to  that  appropriations  bill  language  an  advisory 
committee  to  the  Director  of  USIA  has  recently  reviewed  and  is- 
sued a  report  about  radio  and  TV  Marti.  I  wonder  whether  they 
consulted  with  the  commission  at  all  about  any  of  the  technical 
matters  within  their  charge. 

Mr,  HuNDT.  Yes,  they  did.  My  information  here  is  that  the  trou- 
blesome part  of  this  issue  is  the  counterprogramming  out  of  Cuba 
that,  according  to  the  data  that  I  have,  is  said  to  interfere  with 
various  other  Florida  stations  and  so  there  are  difficult  interference 
questions  whichever  way  you  look  at  this  particular  situation  in 
south  Florida. 

Mr.  Skaggs.  But  the  commission's  technical  staff,  as  opposed  to 
policy  people,  were  consulted  by  the  advisory  panel. 

Mr.  HuNDT.  Yes.  That  is  imperative  and  it  has  happened. 

Mr.  Skaggs.  If  you  are  not  personally  informed  about  the  nature 
of  that  consultation,  I  don't  know  whether  anybody  else  that  is 
with  you  this  afternoon  does  have  firsthand  information. 

Mr.  HuNDT.  I  don't  think  we  have  the  Field  Office  Bureau  rep- 
resented which  handles  these  in  significant  part.  I  would  be  happy 
to  have  someone  talk  to  you  directly  about  this. 

Mr.  Skaggs.  Well,  if  we  could  get  an  answer  for  the  record  since 
this  is  going  to  be  coming  back  before  the  Subcommittee  when  we 
deal  with  the  USIA  budget. 

Mr.  HuNDT.  We  will  do  that. 
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Mr.  Skaggs.  And  if  it  is  not  too  much  trouble  to  have  an  earlier 
informal  contact  with  my  staff  about  it,  that  would  be  great. 

Mr.  HuNDT.  We  will  do  that  this  week. 

Mr.  Skaggs.  Do  you  have  a  position  or  do  you  have  a  sense  your- 
self about  the  question  of  the  legality  of  switching  TV  Marti  from 
a  VHF  transmission  to  a  UHF  transmission,  which  is  one  of  the 
recommendations  that  came  out  of  the  panel  that  I  referred  to  a 
minute  ago. 

Mr.  HuNDT.  As  I  understand  it,  the  request  is  that  there  might 
be  as  many  as  four  channels  that  TV  Marti  would  be  able  to  have. 
I  don't  have  a  legal  opinion  on  it  as  I  sit  here.  The  interference 
question  would  exist  in  any  event. 

Mr.  Skaggs.  The  interference  back  against  U.S.  stations. 

Mr.  HuNDT.  Right,  this  is  the  sort  of  issue  we  are  getting  into. 
We  haven't  responded  to  the  request  that  we  have.  Why  don't  we 
put  this  on  the  list  of  what  we  will  inform  you  about  along  with 
the  interference  issues. 

Mr,  Skaggs.  Let  me  continue  to  add  to  the  list  I  suspect,  if  I 
may. 

Mr.  HuNDT.  That  is  fine. 

Mr.  Skaggs.  One  of  the  points  that  the  National  Association  of 
Broadcasters  has  made  in  commenting  on  the  panel's  recommenda- 
tion is  that  jamming  the  UHF  broadcast,  if  that  is  what  should 
come  to  pass,  is  really  a  simpler  and  cheaper  proposition  for  the 
Cuban  government  than  their  current  undertaking  to  jam  the  VHF 
broadcast.  And  if  you  have  someone  on  your  staff  that  would  be  in 
a  position  to  comment  on  that  question,  it  is  another  one  that  we 
are  going  to  be  trying  to  reach  a  resolution  on. 

Mr.  HuNDT.  We  will  do  that. 

Mr.  Skaggs.  Again,  if  somebody  is  here  that  happens  into  jam- 
ming, that  would  be  quicker. 

Mr.  HUNDT.  Not  that  kind  of  jamming,  I  don't  think. 

Mr.  Skaggs.  I  wouldn't  expect  anyone  at  the  FCC  to  be  inter- 
ested in  the  other  kind.  The  other  matter  which  you  have  already 
touched  on,  I  think,  is  the  question  of  what  the  impact  may  be  on 
U.S.  broadcast  signals  other  than  the  TV  and  radio  Marti  signals 
if  the  Cuban  government  chooses  to  react.  But  I  am  also  curious 
whether  these  proposed  UHF  broadcast  any  direct  interference 
themselves  on  other  UHF  transmissions  originating  in  the  south- 
ern Florida  area.  So  if  we  can  tack  that  on  to  the  list  as  well. 

Are  you,  again,  getting  to  the  international  law  aspect  of  this,  I 
understand  that  under  the  International  Telecommunications  Con- 
vention— I  am  not  sure  that  is  right. 

Mr.  HuNDT.  Union. 

Mr.  Skaggs.  Right.  That  when  a  Nation  registers  its  intention  to 
use  and  then  uses  even  in  a  perfunctory  way  a  particular  frequency 
for  domestic  TV  broadcast  purposes  and  registers  a  frequency  with 
the  International  Frequency  Board,  that  that  creates  a  kind  of  pre- 
emptive right  under  the  union  to  that  frequency  for  domestic  pur- 
poses. Again,  if  you  can  comment  for  the  record  on  whether  there 
is  anything  to  prevent  Cuba  essentially  from  taking  that  step  with 
respect  to  whatever  UHF  frequencies  USIA  might  elect  to  shift  to 
if  indeed  they  pursue  that. 

Mr.  HuNDT.  I  understand  the  question. 
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Mr.  Skaggs.  Is  that  sufficiently  convoluted  syntax? 
Mr.  HUNDT.  No,  it  is  a  perfectly  clear  question. 
[The  information  follows:] 

Radio  and  TV  Marti 

The  FCC  Field  Operations  Bureau  staff  actively  monitor  all  AM  broadcast  fre- 
quencies and  publish  an  inventory  of  all  operating  AM  Cuban  stations.  We  have 
identified  and  discussed  with  USIA  and  Department  of  State  personnel  Cuban 
broadcasts  that  are  at  variance  with  the  ITU  registry.  Daily  checks  are  made  and 
all  involved  personnel  are  kept  informed  of  any  significant  changes  that  might  effect 
US  broadcasters.  The  FCC  inventory  is  used  for  selecting  channels  and  determining 
interference  to  US  broadcasters. 

Before  TV  Marti  began  operation  and  before  they  increased  antenna  height,  the 
FCC  staff  reviewed  the  USLA  proposals  and  established  test  procedvu-es  to  prevent 
any  possible  interference  to  US  broadcast  stations.  The  procedures  included  on 
scene  measurements  in  potential  interference  areas  atad  inquiries  of  broadcast  and 
cable  operators   regarding  any  observed   interference.   Twenty-four  hour  contact 

Boints  and  immediate  shut  down  assurance  are  also  in  effect  should  interference  to 
^S  broadcasters  occur  from  the  Marti  transmissions. 

We  have  consulted  regularly  with  USIA  technical  staff  on  aspects  of  their  oper- 
ation including  TV  Marti  interference  to  US  broadcasters,  Cuban  interference  to  US 
broadcasters  and  coverage  of  Marti  signals.  FCC  has  been  able  to  provide  USIA  this 
type  of  information  through  field  data  collection  made  possible  by  a  reimbursable 
agreement  fiinded  by  USIA. 

Peter  Strauss,  Chairman  of  the  Advisory  Panel,  spoke  with  the  Assistant  Bureau 
Chief  (Engineering)  of  the  Mass  Media  Bureau  regarding  some  basic  ownership  in- 
formation about  an  HF  broadcasting  station  carrying  programming  intended  for 
Cuba.  The  station  is  WHRI,  Indianapolis;  it  is  owned  by  LeSea  Broadcasting,  Lester 
Sumrall,  Chairman  and  broadcasts  a  program  provided  by  the  Cuban  American  Na- 
tional Foundation. 

The  Television  Broadcasting  to  Cuba  Act  (Act)  directs  the  Commission  to  assign 
"a  suitable  frequency"  for  the  purpose  of  broadcasting  to  Cuba.  Since  the  Act  doesn't 
distinguish  between  VHF  and  UHF,  presumably  either  choice  is  legal.  However,  in 
a  recent  request,  USIA  asked  for  four  channels  (3  UHF  plus  the  current  VHF).  We 
will  do  a  complete  technical  analysis,  of  course,  and  thereafter  take  such  action  as 
is  appropriate. 

Jamming  a  UHF  broadcast  is  no  harder  than  jamming  a  VHF  broadcast  and  re- 
quires only  a  modest  investment  in  equipment,  energy  and  expertise.  It  is  well  with- 
in the  capabilities  of  any  industrialized  country. 

If  usage  of  some  or  all  of  the  proposed  UHF  channels  would  cause  domestic  inter- 
ference, those  channels  would  not  be  available  for  assignment  for  TV  Marti  under 
the  terms  of  the  Act.  We  will  not  know  if  that  is  the  case  until  after  the  staff  com- 
pletes its  analysis. 

Cuba  could  certainly  claim  a  kind  of  preemptive  right  which  would  act  to  bar  TV 
Marti  transmission.  Whether  the  US  would  be  obUged  to  honor  it  is  a  complicated 
international  law  and  foreign  poUcy  question  that  would  need  to  be  resolved  by  the 
State  Department. 

Mr.  Skaggs.  Thanks.  That  is  all  on  the  Martis. 

My  office  in  Colorado  got  some  complaints  in  the  context  of  our 
campaign  season  in  1992  about  one  candidate  for  United  States 
Senate  running  on  essentially  an  antiabortion  platform,  who  not 
only  put  some  offensive  material  on  the  air  in  his  ads  involving  de- 
pictions of  aborted  fetuses  and  the  like,  but  also  the  names  and  ad- 
dresses of  certain  officials  connected  with  private  nongovernmental 
agencies  providing  family  planning  and  abortion  services. 

POLITICAL  COMMUNICATIONS 

I  am  someone  who  respects  greatly  the  ambit  of  the  First 
Amendment  in  these  cases  about  free  expressions  of  political  com- 
munications. The  implication  here  of  sort  of  innocent  third  parties 
by  name  and  address  also  have  an  impact  on  arguably  their  pro- 
tected privacy  rights,  have  you  tried  to  deal  with  this  in  anticipa- 
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tion  of  the  upcoming  campaign  season  and  what  we  might  be  able 
to  do. 

Mr.  HUNDT.  This  is  a  very  difficult  issue  with  many  different 
legal  and  human  dimensions.  We  very  much  want  to  approach  and 
resolve  and  solidify  our  views  about  this  before  the  campaign  sea- 
son gets  in  full  swing  because  this  could  be  a  recurring  phenomena. 
We  are  quite  concerned  about  the  privacy  dimension  here. 

Broadcasters  have  told  us  that  they  are  concerned  that  if  they 
are  obliged  to  carry  advertisements  like  that  they  may  find  they 
are  against  their  will  participating  in  an  invasion  of  privacy.  It 
may  even  be  tortuous.  They  are  concerned  not  only  of  the  legal  li- 
ability, but  just  the  sort  of  conduct  that  is  represented  by  that. 

It  seems  to  me  to  be  a  perfectly  understandable  concern  and  a 
very  serious  one.  At  the  same  time,  it  has  to  be  reconciled  with  the 
statutes,  the  provisions  under  law  and  regulation  that  were  de- 
signed with  no  real  thought,  I  am  sure,  of  that  kind  of  situation 
in  mind,  but  rather  the  thought  that  the  broadcasters  ought  to  pro- 
vide a  level  playing  field  for  political  campaigns  to  be  waged  on,  a 
field  not  tilted  to  one  party  or  the  other.  These  are  issues  that  raise 
constitutional  issues,  tort  law  issues,  and  issues  of  what  is,  in  fact, 
the  scope  of  the  statute.  If  we  find  that  we  cannot  resolve  these  is- 
sues in  a  reasonable  way  without  an  amendment,  we  want  to  find 
that  out  in  a  hurry  so  we  can  come  to  you.  Congress,  and  present 
this  issue  to  you  in  short  order.  We  are  working  very  hard  on  that. 

Mr.  Skaggs.  That  suggests  a  fairly  tight  time  line. 

Mr.  HuNDT.  We  should,  we  must,  because  I  am  sure  you  would 
rather  have  us  be  clear  about  this  to  all  broadcasters  well  before 
the  political  season  reaches  maximum  intensity. 

Mr.  Skaggs.  Certainly,  it  is  an  issue  that  we  would  be  delighted 
to  deal  with  here  in  an  election  year,  too. 

Mr.  HuNDT.  Well,  there  is — ^what  can  I  say? 

SMALL  CABLE  OPERATORS 

Mr.  Skaggs.  A  couple  of  questions  about  cable.  Almost  all  of  the 
Colorado  Congressional  Delegation  wrote  you  a  while  back  with 
particular  concern  to  the  impact  of  new  regs  on  small  cable  opera- 
tors and  just  the  paperwork  burdens  and  costs  for  what  we  might 
call  mom-and-pop  operators  and  although  we  tend  to  think  of  the 
industry  as  dominated  by  the  big  guys,  and  it  is,  there  are  still  an 
awful  lot  of  the  small  operators  around. 

Do  you  see  any  hope  for  some  regulatory  relief  for  the  small  folks 
and  where  are  you  on  that? 

Mr.  HuNDT.  Well,  everyone  at  the  Commission,  all  the  Commis- 
sioners agree  that  this  is  an  important  issue  and  one  where  we 
need  to  make  an  extra  effort  to  find  a  way  to  lighten  the  regulatory 
burden  for  the  true  mom-and-pop  concern,  which  we  understand 
most  people  mean  is  the  independent  or  small  aggregation  of  cable 
systems  as  opposed  to  simply  a  large  MSL  that  happens  to  consist 
of  many  small  systems. 

We  have  produced  a  form  for  filing,  reduced  it  in  complexity.  It 
is  just  plain  more  simple.  We  also  have  volunteered  to  small  sys- 
tems that  if  they  would  send  us  the  data,  we  will  do  all  the  mathe- 
matical calculations  for  them  and  they  do  have  the  data.  We  have 
prepared  spreadsheets,  a  computer  disk  that  we  sent  out  to  people 
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so  that  they  don't  have  to  write  their  own  spreadsheet.  They  can 
use  ours. 

We  have  special  phone  lines  that  are  made  available  so  we  can 
walk  anyone  through  the  filing  requirements.  We  have  tried  to 
make  it  clear,  and  I  am  glad  you  are  giving  me  an  opportunity  to 
restate  our  desire,  to  really  give  personal,  hands-on  treatment  to 
the  needs  of  any  small  system  that  just  telephones  us  and  says 
that  they  need  help  or  guidance  here  or  there.  We  will  work  with 
them  and  help  them  out. 

Our  rate  reduction  formula,  for  example,  has  for  the  small  sys- 
tem, a  provision  that  if  they  simply  take  the  rate  card  for  the  ap- 
propriate period  and  reduce  it  by  a  fixed  sum,  they  have  to  do  no 
other  calculations.  The  reason  we  approached  it  from  that  perspec- 
tive is  that  the  data  we  had  indicated  that  small  systems  should 
have  some  relief  from  the  regulatory  burdens,  but  not  that  their 
subscribers  shouldn't  be  protected  by  the  Cable  Act.  That  was  the 
balance  we  were  trying  to  reach. 

Mr.  Skaggs.  So  these  steps  are  in  place. 

Mr.  HuNDT.  Yes,  sir,  they  are  in  place  and  if  more  need  to  be 
in  place,  we  hope  and  trust  that  we  will  hear  from  the  small  sys- 
tems and  put  them  in  place. 

Mr.  Skaggs.  Any  kind  of  an  EZ-1040  publication  that  you  have 
got  that  has  been  sent  to  the  smaller  companies? 

Mr.  HuNDT.  Well,  that  last  item  that  I  referenced,  take  the  rate 
card  and  do  a  fixed  reduction  from  it  and  you  file  nothing,  that  is 
our  version.  There  is  along  with  it  a  9-page  summary.  It  is  quite 
clear,  nine  pages. 

Mr.  Skaggs.  Very  good.  Finally,  more  of  an  overview  question 
with  respect  to  the  bigger  companies,  but  as  I  know  you  are  aware, 
Colorado  happens  to  be  home  base  for  several  of  them  and  so  we 
hear  from  them  on  a  regular  basis.  I  sense  a  real  yearning  on  the 
part  of  representatives  of  larger  companies  to  try  to,  if  you  will,  let 
bygones  be  bygones.  They  understand  they  are  going  to  have  to  live 
with  the  act,  but  would  really  like  to  establish  a  level  of  commu- 
nications with  the  commission  that  doesn't  involve  a  sort  of  meta- 
phorical flak  jacket  being  involved  on  either  side. 

I  am  just  wondering  whether  you  would  be  amenable  to  some  in- 
formal get-togethers  with  some  of  the  key  people  from  the  industry 
to  try  to  strike  a  different  tone  and  approach  to  the  future  and  fig- 
ure out  if  we  can't  move  ahead. 

Mr.  HuNDT.  Absolutely.  I  think  that  it  is  very,  very  important 
that  the  Commission  have  a  constant  stream  of  communication 
from  the  cable  industiy.  As  with  all  the  industries  that  we  regu- 
late, and  this  is  an  industry  that  obviously  only  recently  was 
brought  within  our  jurisdiction  after  having  been  deregulated  for 
about  six  years,  but  as  with  all  of  them,  we  ultimately  trust  and 
rely  on  the  good  faith  efforts  of  the  industry  to  comply  and  give  us 
facts.  That  is  the  American  way. 

We  don't  expect  to  have  to  monitor,  nitpick  and  engage  in  intru- 
sive activities  to  have  the  public  policy  objectives  of  Congress  be 
implemented,  and  this  is  certainly  the  case  with  the  cable  industry. 
Furthermore,  I  think  it  was  quite  clear  in  1993  that  the  bulk  of  the 
cable  industry  did  in  good  faith  comply  with  the  first  iteration  of 
the  regulation  that  the  FCC  implemented  pursuant  to  the  1992  Act 
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and  I  am  sure  the  same  thing  will  take  place  in  1994.  But  it  is  very 
important  that  in  the  course  of  that  good  faith  compliance  by  the 
industry  that  the  Commission  keep  its  doors  open  to  hear  the 
points,  whatever  they  may  be,  made  by  the  industry.  And  I  can  as- 
sure you  those  doors  are  open. 

At  the  Bureau  level,  I  believe  there  have  been  eight  to  nine  cable 
groups  that  have  come  in  this  just  the  last  two  weeks.  That  two 
weeks  is  relevant  because  this  is  the  time  of  the  written  publica- 
tion— publication  of  our  written  regulation  so  people  had  the  time 
to  read  them  and  come  in  and  say,  well,  if  this  is  what  you  in- 
tended, maybe  you  should  have  done  it  this  way,  and  it  would  have 
been  easier  or  make  other  points  of  that  kind,  points  not  nec- 
essarily controversial,  but  crucial  to  a  fair  implementation  of  the 
regulations.  When  we  hear  that  kind  of  input,  the  telephone  indus- 
try has  been  able  to  communicate  candidly  even  where  we  agree  to 
disagree,  it  assists  the  process.  The  cable  industry  should  be  treat- 
ed just  the  same  way  by  us,  and  I  am  committed  that  we  live  up 
to  that  standard. 

Mr,  Skaggs.  I  am  glad  to  hear  of  your  recent  meetings  and  per- 
haps events  have  overtaken  the  predicate  for  my  inquiry  for  you 
this  afternoon. 

Mr.  HuNDT.  No,  I  think  it  is  important  I  am  quite  glad  you  asked 
the  question  and  you  gave  me  a  chance  to  endorse  your  perspective 
on  this. 

Mr.  Skaggs.  My  sense  is  the  industry  is  feeling  a  bit  beleaguered 
and  they  have  been  painted  as  the  bad  guys  without  exception,  suid 
that  bad  faith  is  being  assumed  rather  than  good.  Wherever  the  re- 
ality lies,  we  need  to  clear  up  that  perception  assuming  it  is  not 
based  in  reality  and  so  your  willingness  to  have  some  further  con- 
versations with  those  people,  I  think,  will  be  welcome  news  and  I 
will  pass  it  along. 

Mr.  HuNDT.  Please  do  and  please  be  assured  that  no  one  at  the 
Commission  thinks  of  anyone  in  the  business  as  bad.  We  don't  have 
that  kind  of  moral  judgment  and  we  don't  have  any  reluctance  to 
hear  what  we  ought  to  be  listening  to. 

Mr.  MORAN  [presiding].  Mr.  Rogers. 

PERMANENT  KEY  POSITIONS 

Mr.  Rogers.  Mr.  Chairman,  let  me  quickly  get  to  this  because 
your  time  is  running  short  and  so  is  ours. 

Now,  I  am  a  little  bit  concerned  about  the  slow  rate  of  filling  the 
permanent  key  positions  at  the  commission.  You  have  tremendous 
responsibilities  and  I  realize  you  are  a  new  Chairman  and  I  am  not 
holding  you  responsible  yet,  but  the  clock  is  ticking.  We  have  got 
a  lot  of  key  policy  decisions  to  be  made  and  they  are  being  made 
at  this  point  by  acting  chiefs. 

Why  can't  we  have  permanent  heads  of  such  major  divisions  as 
cable,  common  carrier,  policy,  and  rules,  all  of  which  are  under  act- 
ing chiefs  and  have  been  for  about  a  year  now.  They  are  without 
permanent  leadership.  Is  there  a  policy  of  using  actings  instead  of 
permanents?  If  not,  what  is  the  problem? 

Mr.  HuNDT.  No,  there  isn't  any  policy  like  that,  and  we  are  going 
to  be  moving  to  permanent  office  holders,  but  each  case  of  course 
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is  special,  and  I  am  sure  you  wouldn't  want  me  to  comment  on  any 
specific  case. 

I  do  want  to  say  that  all  the  people  who  have  held  these  jobs  in 
an  acting  capacity  have  performed  above  and  beyond  the  call  of 
duty,  and  have  my  full  faith  and  confidence,  and  frankly,  on  a  per- 
sonal level,  my  deepest  gratitude  because  they  have  been  working 
around  the  clock. 

Mr.  Rogers.  Hear  me  out.  I  am  not  criticizing  anybody.  I  am 
criticizing  the  policy — not  criticizing  the  acting  personnel.  I  am 
nervous  about  the  policy.  There  is  a  reason  for  having  confirmed 
division  chiefs  and  permanent  appointees  in  those  roles,  there  is  a 
reason  for  that,  and  when  can  we  expect  these  positions  to  be  filled 
with  permanent  chiefs? 

Mr.  HUNDT.  Fairly  shortly. 

Mr.  Rogers.  Is  that  a  year  or  10  years? 

Mr.  HuNDT.  It  is  much  less  than  a  year. 

Mr.  Rogers.  Well,  we  have  already  had  a  year  of  that.  Many  of 
these  heads  have  been  in  that  capacity  for  over  a  year.  I  think  two 
years  would  be  intolerable. 

Mr.  HuNDT.  I  agree  with  you. 

Mr.  Rogers.  So  when  can  we  expect  to  have  permanent  chiefs? 

Mr.  HuNDT.  Well,  as  I  said,  I  am  sure  you  wouldn't  want  me  to 
comment  on  any  specific  person  and  their  own  career  ambitions, 
but  generally  speaking,  within  the  next  several  months. 

Mr.  Rogers.  Well,  why  have  we  had  over  a  year's  worth  of  acting 
chiefs? 

Mr.  HuNDT.  Well,  I  guess  I  have  difficulty  speaking  to  the  time 
before  I  arrived  which  was  about  four  and  a  half  months  ago.  With 
respect  to  the  Common  Carrier  Bureau,  we  in  fact  have  a  different 
Acting  Common  Carrier  Bureau  Chief  than  previously,  and  we  are 
moving  aggressively  to  finding  a  permanent  chief. 

With  respect  to  the  Office  of  Plans  and  Policy,  we  do  have  a  per- 
manent chief. 

Mr.  Rogers.  Well,  of  course,  there  is  a  five-year  lobbying  ban 
which  the  Administration  has  ordered  for  senior  executive  branch 
officials.  And  of  course  that  only  applies  to  p>ermanent  status.  I  am 
sure  that  is  not  the  reason  for  this  lag,  I  am  somewhat  concerned 
that  we  have  permanent  chiefs  in  place  of  these  very  large,  ex- 
tremely important  bureaus,  as  we  have  heard,  to  various  private 
interests  around  the  country  not  to  mention  the  public  interest.  I 
think  the  taxpayers  are  entitled  to  have  permanent  people  there 
that  have  qualified  for  the  job,  and  have  your  full  faith  and  con- 
fidence and  that  of  the  Administration  and  so  forth.  So  I  would 
hope  you  fill  those  permanent  positions  very  soon. 

Mr.  HuNDT.  I  completely  agree  with  you. 

Mr.  Rogers.  That  is  all. 

Thank  you  very  much. 

Mr.  HuNDT.  Thank  you. 

Mr.  Moran.  Thank  you,  Mr.  Rogers. 

I  want  to  ask  a  couple  other  questions. 

One,  I  am  going  to  focus  on  two  areas.  One  would  seem  to  be 
frivolous,  but  I  nevertheless  still  get  calls  about  this. 

Mr.  Rogers.  You  never  ask  frivolous  questions. 
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INDECENCY  REGULATIONS 

Mr.  MORAN.  It  concerns  Mr.  Howard  Stem. 

Mr.  Rogers.  Frivolous  question. 

Mr.  HUNDT.  Can  I  leave,  too? 

Mr.  MoRAN.  I  wish  I  coiild  let  you  leave.  The  problem  is  that  peo- 
ple still  want  to  know  what  is  being  done  by  the  FCC  to  restrict 
the  ability  of  these  people,  to  broadcast  obscenities.  He  seems  to  set 
a  standard,  although  it  be  a  very  low  standard,  obviously. 

He  seems  to  set  the  standard,  but  others  are  going  to  follow  his 
example  as  long  as  he  can  get  away  with  it.  That  is  really  the  prob- 
lem. And  I  want  to  get  on  the  record  what  is  the  FCC  doing  to  cur- 
tail that? 

I  know  Mr.  Rogers  is  very  concerned  as  well.  They  don't  get  down 
to  Kentucky  with  that  kind  of  stuff;  they  don't  allow  that  down 
there.  What  is  the  latest  on  your  attempts  to  restrict  Infinity 
Broadcasting? 

Mr.  HuNDT.  Well,  there  were  a  number  of  matters  relating  to  In- 
finity and  one  transfer  in  particular  from  which  I  was  recused  be- 
cause it  involved  a  client  of  my  former  law  firm.  That  is  the  latest 
matter,  except  that  I  wasn't  involved  in  and  unfortunately  wouldn't 
be  in  a  position  to  tell  you  anything  about  the  status  of  that,  and 
I  would  have  to  beg  your  indulgence  to  let  me  have  someone  else 
respond  to  you. 

Moving  on  past  that  to  matters  in  which  I  have  been  recused,  our 
indecency  regulations  or  channeling  regulations  have  been  em- 
broiled in  the  D.C.  Circuit.  The  most  recent  event  is  that  the  D.C. 
Circuit  would  now  like  to  hear  en  banc  argument  on  these  regula- 
tions and  no  briefing  schedule  has  been  said,  so  presumably  the 
D.C.  Circuit  will  soon  set  a  briefing  schedule  ana  we  will  file  a 
brief  arguing  that  our  regulations  are  constitutional  and  that  we 
can  follow  them  in  meting  out  such  sanctions  and  penalties  as  may 
be  appropriate,  not  with  respect  to  Infinity,  but  with  respect  to  a 
number  of  other  incidents. 

I  believe  within  the  last  10  days  we  have  issued  a  series  of  fines 
which  are  consistent  with  our  ongoing  enforcement  policy  and  don't 
represent  a  departure  from  it,  but  rather  represent  a  continued 
commitment  to  enforcement. 

Mr.  MoRAN.  Well,  I  have  a  concern  that  with  the  business  of 
fining  and  citing  them.  The  fine  line  has  got  to  be  steep  enough  to 
ensure  that  the  publicity  they  generate  is  not  of  greater  value  than 
the  fine  that  they  have  to  pay. 

Unfortunately  in  the  past,  the  lines  become  a  cause  celebre  and 
the  broadcasters  become  martyrs.  They  pay  a  small  little  fine,  but 
they  get  millions  of  dollars  of  publicity  in  all  the  newspapers.  Their 
listening  audience  goes  up  and  they  taunt  you  all  the  more. 

So  if  we  are  going  to  hit  them,  hit  them  hard  and  make  it  hurt. 

Mr.  Rogers.  Will  the  gentleman  yield? 

Mr.  MoRAN.  Yes,  I  would  love  to. 

TV  VIOLENCE 

Mr.  Rogers.  On  that  general  topic  of  obscenity  on  the  air,  radio 
and  television,  brings  up  a  conversation  piece  that  is  at  the  fore- 
front of  today's  society. 
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And  that  is  the  role  of  violence  on  television,  particularly  tele- 
vision and  its  ability  to  influence  our  young  people.  There  is  a  cul- 
ture of  violence  on  television.  It  may  or  may  not  be  your  opinion 
that  this  issue  is  in  the  purview  of  the  FCC  to  deal  with  that. 

It  is  the  question  before  the  Congress,  whether  even  Congress 
under  our  Constitution  would  have  the  right  to  regulate  the  con- 
tent of  television. 

But  do  you  have  a  strong  view  on  the  role  of  violence  on  tele- 
vision, especially  in  today's  society  and  the  impact  it  is  having,  if 
any? 

Mr.  HuNDT.  Yes.  I  have  a  conviction  that  TV  violence  is  a  prob- 
lem in  our  society,  that  it  has  been  proven  scientifically  that  it  does 
affect  behavior  and  attitudes  particularly  of  children.  That  by  no 
means  is  the  only  effect,  but  it  is  a  significant  effect,  and  that  if 
it  has  any  effect  at  all,  the  responsible  thing  to  do  is  be  concerned 
about  it. 

I  have  urged  broadcasters  and  cable  industry  representatives  and 
programmers  to  stipulate,  if  you  will,  in  a  general  sense  to  the 
propositions  that  it  is  a  serious  problem.  I  have  noticed  that  within 
the  last  several  months  broadcasters  and  cable  have  and  independ- 
ent television  stations  as  well  have  taken  steps  to  admit  to  a  rec- 
ognition of  this  issue  and  to  try  to  deal  with  it. 

Of  course,  you  are  well  aware,  I  am  sure,  that  there  is  legislation 
in  the  House  and  in  the  Senate  that  would  deal  with  this  problem 
in  different  ways.  Whether  Congress  will  choose  to  pass  that  legis- 
lation, I  would  leave  up  to  Congress,  but  with  or  without  legisla- 
tion, I  think  it  is  very  important  that  the  industry  recognize  that 
this  is  a  serious  and  real  issue  in  our  country,  and  I  hope  they  will 
continue  the  efforts  that  they  have  already  begun  to  not  only  recog- 
nize that,  but  try  to  grapple  with  it  in  a  productive  way. 

Mr.  Rogers.  Do  you  have  any  plans  from  the  FCC's  point  of  view 
to  deal  with  this  subject? 

Mr.  HuNDT.  Well,  I  have  spoken  publicly  about  this  in  the  Con- 
vention of  Broadcasters  and  they  weren't  too  happy  with  me,  but 
those  were  my  views  and  I  think  they  are  well-founded  in  fact  and 
in  law. 

We  have  no  specific  plans  of  a  rulemaking  character  at  this  time, 
but  I  have  told  the  broadcasters,  and  I  mean  this,  if  Congress 
passes  a  statute,  we  will  very  vigorously  enforce  it  and  if  they  chal- 
lenge its  constitutionality,  we  will  make  very  creative  and  I  believe 
effective  and  well-founded  arguments  to  support  the  law. 

Mr.  Rogers.  All  of  us  have  read  numerous  examples  of  particu- 
larly young  people  being  influenced  by  some  particular  crime  they 
saw  on  television  and  going  out  and  mimicking  that  violent  behav- 
ior. There  is  no  doubt  in  anyone's  mind  about  the  absolute  power 
of  television.  It  is  a  molder  of  our  culture  beyond  anything  that  any 
of  us  have  ever  seen  before,  especially  with  our  young  people,  and 
what  is  seen  on  television  is  quickly  taken  by  those  young  people 
as  the  normal  activity  and  many  times  approved  activity.  If  it  is 
on  television,  it  must  be  okay. 

So  I  hope  we  all  appreciate  the  absolute  magnetic  power,  almost 
hypnotic  power,  of  television.  I  realize  this  would  make  a  good  coni- 
mercial  for  some  broadcaster  to  put  on  the  air,  but  so  be  it,  it  is 
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the  truth,  and  I  hope  you  realize  the  power  of  this  instrument  you 
are  in  charge  of  regulating. 

Mr.  MORAN.  If  the  gentleman  would  yield. 

Mr.  Rogers.  I  yield. 

TV  VIOLENCE 

Mr.  MoRAN.  They  set  a  statistic  and  we  brought  this  up  at  the 
hearing  that  David  Price  had  in  North  Carolina  on  violence  and 
youth  crimes  that  the  average  child  before  they  get  into  kinder- 
garten has  witnessed  10,000  murders  on  TV  and  over  100,000  acts 
of  violence  and  no  question  that  when  a  child  is  bom,  their  mind 
is  like  a  sponge  and  what  they  see  first  registers  indelible  impres- 
sions on  their  mind,  and  I  couldn't  agree  with  you  more,  Mr.  Rog- 
ers I  think  this  has  got  to  be  one  of  the  causal  factors  increasing 
crime,  and  the  fact  that  crime  is  increasingly  committed  by  young- 
er and  younger  people,  I  do  think  the  FCC  has  a  role  to  play  here. 

Mr.  Rogers.  Well,  it  is  especially  true  and  it  appeared  in  our  his- 
tory when  the  family  has  disintegrated.  For  many  families,  the 
only  contact  that  many  of  our  young  people  have  with  greater  soci- 
ety is  by  way  of  television.  They  don't  have  the  contact  that  per- 
haps earlier  generations  had  through  family,  through  parents, 
through  churches,  through  school,  through  clubs,  and  the  like. 
There  is  none  of  that  existing  in  many  of  our  parts  of  our  country, 
and  for  many  the  only  contact  is  through  that  tube  and  it  becomes 
the  moral  compass,  the  instructor,  the  schoolmarm,  the  parent  and 
the  baby-sitter  all  in  one. 

And  so  whatever  comes  across  that  tube  becomes  the  pattern  of 
conduct  of  that  youngster  and,  as  Mr.  Moran  has  said,  maybe  it  is 
no  wonder  that  we  are  seeing  an  almost  violent  society  spun  out 
of  control.  Therefore  I  think  the  owners  of  the  television  program- 
ming have  to  realize  just  how  terribly  important  they  are  in  our 
culture.  I  don't  want  to  see  the  Congress  nor  the  FCC  tell  anyone 
what  they  have  to  put  on  television. 

I  don't  like  that,  but  there  is  a  point  beyond  which  I  think  we 
have  to  be  concerned. 

Thank  you,  Mr.  Chairman. 

FCC  RELOCATION 

Mr.  Moran.  Thank  you,  Mr.  Rogers. 

Now,  one  final  question  and  this  question  is  asked  in  the  context 
of  a  very  tight  fiscal  environment,  one  in  which  you  can't  afford  but 
to  purchase  your  services  and  your  space  at  the  least  cost  possible. 

I  want  to  know  what  the  status  is  of  your  leasing  in  D.C.  and 
court  case.  I  understand  you  are  being  sued  trying  to  get  you  into 
the  quarters  down  there  by  14th  Street.  Somebody,  I  am  sure  it 
wasn't  you,  but  somebody  ran  around  and  got  legislation  that  said 
you  can't  possibly  move  outside  of  the  District  of  Columbia  because 
you  might  have  to  pay  $15  less  a  square  foot  if  you  did,  I  suppose. 

Tell  me  what  the  status  is  of  your  current  office  space  require- 
ments and  location. 

Mr.  HUNDT.  Well,  as  far  as  the  litigation  is  concerned  that  you 
just  mentioned,  our  view  is  that  it  was  wrongly  decided  by  the  trial 
court  and  it  is  on  appeal,  and  our  view  is  that  it  should  be  re- 
versed. 
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If  that  were  the  case,  it  would  be  possible  to  put  out  a  new  re- 
quest for  bid.  It  is  our  sincere  belief  that  if  that  were  the  case,  a 
lower  price  could  be  obtained  based  on  our  knowledge  of  current 
market  rates  than  that  which  would  be  charged  under  the  bid  that 
the  trial  court  would  have  enforced  and  mandated  that  the  govern- 
ment honor.  That  is  the  status  of  that  case. 

While  that  is  in  litigation,  we  really  are  left  to  simply  abide  by 
the  result.  As  to  the  status,  the  FCC  is  not  comfortably  housed  in 
some  of  its  locations  and  others  the  situation  is  satisfactory.  On  a 
long-term  basis,  the  situation  is  ultimately  not  satisfactory,  and  we 
will  need  new  or  different  quarters  on  a  long-term  basis. 

But  we  do  need  to  resolve  this  litigation  and,  as  I  said,  our  hope 
is  that  we  will  see  the  appellate  court  overturn  the  trial  court. 

Mr.  MORAN.  Why  do  you  need  to  be  in  the  District  of  Columbia? 

Mr.  HUNDT.  The  1934  Communications  Act  requires  that  the 
headquarters  be  in  the  District  of  Columbia. 

Mr.  MORAN.  Well,  I  know  that — are  you  planning  on  submitting 
legislation  to  amend  that  in  recognition  of  the  fact  that  there  is 
much  less  expensive,  equally  "elite"  space  available  to  you  outside 
the  District  of  Columbia? 

Mr.  HuNDT.  No  other  member  had  yet  suggested  that.  And  I 
can't  say  that  we  have  any  such  plan,  but  quite  seriously 

Mr.  MoRAN.  Actually  I  am  reminded  that  the  chairperson  of  this 
committee,  Mr.  Smith,  who  is  not  an  incidental  player  in  this, 
strongly  suggested  it. 

Mr.  HuNDT.  Did  he?  I  meant  in  my  brief  tenure,  but  let  me  say 
that  we  really 

Mr.  MoRAN.  We  will  have  to  have  more  communication,  I  guess, 
Mr.  Hundt. 

Mr.  Hundt.  Yes,  that  is  undoubtedly  the  case.  Let  me  say,  Con- 
gressman, that  we  really  are  hung  up  by  this  litigation  and  don't 
have  any  plans  other  than  a  desire  to  be  freed  from  it,  so  that  we 
could  approach  anew  the  whole  question  of  how  to  find  appropriate 
accommodations. 

Mr.  MORAN.  Okay. 

There  is  no  question  but  you  need  to  have  quick  access  around 
the  metropolitan  area,  particularly  to  courts  and  to  Capitol  Hill 
and  so  on,  so  I  would  think  that  it  is  a  reasonable  requirement  that 
you  have  to  be  near  a  Metro  station.  I  wouldn't  argue  with  that. 

And  I  would  think  that  it  ought  to  be  reasonably  close  to  courts 
and  so  on,  although  most  Metro  stations  provide  that  kind  of  ac- 
cess. If  the  court  case  turns  out  as  it  does,  I  think  you  should  seri- 
ously consider  broadening  your  space  location  possibilities. 

The  legislation  was  put  in  some  time  ago,  I  think  it  was  put  in 
for  somewhat  self-serving  reasons,  and  I  would  like  to  see  you  reex- 
amine it  in  light  of  the  fact  that  money  is  tight  and  it  should — ^you 
should  look  at  every  possibility,  particularly  if  it  means  saving  $10 
a  squ£ire  foot,  so  I  want  you  to  consider  that,  and  it  doesn't  have 
to  be  in  Alexandria  or  within  my  district,  and  I  have  made  that 
clear,  but  agencies  like  the  SEC  have  suggested  that  they  are  an 
elite  agency  that  has  to  be  within  sight  apparently  of  the  White 
House. 

I  would  hope  that  you  don't  have  those  feelings  as  much  as  you 
respect  and  appreciate  the  Agency  and  the  people  that  work  for  the 
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Agency,  I  wouldn't  think  that  you  would  have  such  a  parochial  self- 
serving  attitude,  would  you? 

Mr.  HUNDT.  No,  I  would  aspire  not  to.  I  grew  up  in  Falls  Church, 
Virginia  and  I  don't  have  any  feeling  that  you  need  to  be  north  of 
the  river  in  order  to  be  appropriately  situated  in  life. 

Mr.  MORAN.  Good.  Okay.  We  will  follow  that  issue  closely,  and 
we  thank  you  for  this  hearing.  This  was  very  good. 

Mr.  HuNDT.  Thank  you  very  much, 

Mr.  MORAN.  Thanks  for  spending  time  with  us  and  answering 
questions  so  well.  We  are  going  to  have  some  questions  for  the 
record.  Those  will  be  submitted.  The  hearing  is  concluded.  Thank 
you. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 
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Questions  Submitted  by  Congressman  Mollohan 
Fee  Waivers 


Question;  Has  the  commission  used  its  authority  to  waive  the 
charging  of  fees  when  such  action  would  promote  the  public 
interest? 

Answer ;    Yes. 


Question;  Can  you  provide  a  list  of  such  waivers,  why  they  were 
granted,  and  the  estimated  loss  of  fee  receipts? 

Answer;  As  of  October  1993,  there  were  three  such  waivers 
granted: 

Volunteers  in  Technical  Assistance  (VITA)  -  At  issue  was  fee 
waivers  involving  "non-profit  entities  which  qualify  for  tax  exempt 
status,  and  which  seek  to  use  the  new  cost-efficient  technology  of 
ultra-light,  non-geostationary  satellite  systems  to  advance  a 
public  interest.  The  waiver  was  considered  within  the  scope  of  the 
Commission's  waiver  authority.  The  amount  of  the  fee  waiver 
involved  was  $216,090. 

CarePhil  Communications  -  The  Applicant  was  not  aware  of  procedures 
for  filing  rulemaking  fees.  The  Commission  felt  that  the  public 
interest  would  not  be  served  by  requiring  the  applicant  to  submit 
the  rulemaking  fee  under  the  unusual  procedural  circumstances 
present.   The  amount  of  the  fee  waiver  involved  was  $1,565. 

ARDZS  -  The  Applicant  wished  to  pay  for  multiple  applications  with 
a  single  remittance  because  the  applicant's  new  computer  system 
would  not  allow  multiple  payments  to  one  payee  on  single  checks. 
Because  of  the  extenuating  circumstances,  the  Commission  granted 
the  waiver  of  the  rule.  There  was  no  loss  in  fee  receipts  because 
of  this  action. 

The  total  loss  of  fee  receipts  for  these  three  actions  was 
$217,655. 

Question;  Would  you  also  identify  any  fee  waiver  requests  that  were 
denied,  the  reason  for  the  denial,  and  the  fee  eunount  charged? 

Answer;  During  this  same  period,  no  fee  waiver  request  was 
denied. 

Automatic  Vehicle  Monitoring  Systems 

Last  year,  an  issue  arose  concerning  a  rulemaking  on  Automatic 
Vehicle  Monitoring  and  Automatic  Vehicle  Identification  systems. 
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Question:  What  is  the  status  of  this  rulenaking?  if  completed, 
would  you  describe  the  final  rule? 

Answer ;  The  Commission's  rulemaking  proceeding  (PR  Docket  No.  93- 
61)  regarding  Automatic  Vehicle  Monitoring  (AVM)  is  still  under 
consideration.  This  proceeding  is  very  complex  and  has  required  a 
considerable  amount  of  time  to  analyze  the  multitude  and  voluminous 
comments  filed  with  the  Commission.  As  late  as  February  of  this 
year,  the  Commission  was  still  receiving  new  information,  some  of 
which  raised  new  issues,  through  ex  parte  filings.  Such 
information  prompted  us  to  solicit  additional  comments  by  extending 
responses  to  March  22,  1994. 

The  complexity  of  this  proceeding  is  primarily  caused  by  the  many 
and  diverse  uses  being  made  of,  and  proposed  for,  the  frequency 
band  involved  (902-928  MHz) .  AVM  systems  currently  operate  in  this 
band  under  interim  Commission  Rules,  which  petitions  have  asked  to 
be  revised.  Other  existing  uses  of  this  band  include  Federal 
Government  radio  location  systems,  Industrial,  Scientific  and 
Medical  devices  (such  as  microwave  ovens) ,  unlicensed  low-power 
communications  equipment  (such  as  cordless  phones  and  security 
monitoring  devices)  and  Amateur  radio  operations.  Accommodating  an 
important  service  such  as  AVM,  which  is  projected  to  play  a  role  in 
the  development  and  implementation  of  intelligent  vehicle  highway 
systems,  without  significantly  affecting  the  various  other  uses  is 
operationally  and  technically  difficult.  There  are  several  worthy 
but  divergent  goals  and  interests  that  the  Commission  must 
reconcile. 


Question;  If  it  is  still  under  review,  when  do  you  expect  it  to  be 
completed? 

Answer:  The  Commission  hopes  to  issue  a  final  decision  in  this 
proceeding  this  summer. 

Cost  Accounting  System 

Question;  As  part  of  the  legislation  authorizing  your  new  fee 
progr«ua,  you  were  required  to  develop  a  new  cost  accounting  system. 
What  is  the  status  of  the  system? 

Answer ;  All  external  requirements  relating  to  Treasury,  General 
Accounting  Office  and  Office  of  Management  and  Budget  have  been 
researched.  In  addition,  a  two-year  cost  accounting  workplan  which 
lays  out  action  items  and  target  dates  has  been  developed  by  staff 
and  is  currently  under  review.  Coordination  with  FCC  Bureaus/ 
Offices  will  begin  soon. 

Question;   Do  you  have  any  cost  projections? 

Answer ;  The  preliminary  projection  of  $655,000  covers  costs 
associated  with  the  services  of  an  outside  contractor  for  systems 
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development,  documentation,  procedures  and  training.  Also  included 
is  the  cost  of  systems  modifications  with  the  National  Finance 
Center  and  software/hardware  requirements.  Cost  projections  will 
be  updated  as  needs  become  better  identified. 

Acros3-The-Board  Cuts 

There  have  been  several  attempts  over  the  past  year  to  mandate 
across-the-board  cuts  or  general  reductions  against  certain  types 
of  expenses  as  a  way  of  offsetting  additional  spending.  For 
example,  an  amendment  was  offered  to  the  LA  Earthquake  Supplemental 
to  rescind  funds  for  travel,  transportation,  printing,  other 
services,  and  supplies  and  materials. 

Question;  Are  such  reductions  as  harmless  as  the  amendment's 
proponents  claimed? 

Answer ;  The  Office  of  Management  and  Budget  (0MB)  requested 
information  from  the  Commission  concerning  several  cost  saving 
exercises  to  reduce  government  spending  during  the  FY  1994  and 
FY  1995  development  of  the  President's  Budgets.  The  agencies  were 
allowed  to  distribute  the  prorata  reductions  in  FY  1994  and  the 
reductions  in  FY  1995  contract  services  are  manageable  ($197,000). 
There  becomes  a  point,  however,  where  across  the  board  reductions 
disturb  the  process  necessary  to  plan  adequately  an  agencies 
resource  needs. 


Question;  Can  you  provide  any  specific  examples  of  how  such  a  cut 
would  impact  your  mission? 

Answer;  To  date  the  Commission  has  not  been  notified  by  0MB  of 
any  reduction  to  the  funds  appropriated  for  FY  1994  to  offset  the 
LA  Earthquake  Supplemental. 

Equipment  Modernization 

Questions;  Last  year,  your  predecessor  commented  on  how  badly 
outdated  your  ADP  systems  and  technical  equipment  were.  Have  you 
been  able  to  initiate  needed  modernization  with  the  additional 
funding  provided  in  FY  1993  and  1994? 

Answer;  The  additional  funding  provided  in  FY  1993  and  FY  1994  has 
allowed  the  Commission  to  accelerate  the  modernization  of  its  ADP 
systems  and  technical  equipment.  By  the  end  of  the  fiscal  year, 
our  antiquated  Honeywell  mainframe  will  be  replaced  with  a  modern 
client-server  network  supporting  19  major  license  processing 
systems.  All  headquarters  staff  have  been  provided  new  personal 
computers  which  allows  everyone  access  to  Commission  databases  and 
modern  office  productivity  tools.  Personal  computers  for  field 
office  staff  will  be  shipped  shortly.  Without  the  additional 
funding  these  past  two  fiscal  years,  the  staff  would  not  have 


778 


obtained  personal  computers  for  at  least  several  more  years. 

Additionally,  the  Commission  has  purchased  new  measurement 
equipment  for  its  laboratory  to  assist  in  analyzing  the  effects  of 
exposure  to  radiofrequency  electromagnetic  fields.  The 
Commission's  laboratory  was  also  able  to  purchase  much  needed  test 
equipment,  including  a  high  performance  radiofrequency  signal 
generator,  a  vector  signal  analyzer,  and  test  equipment 
accessories.  The  laboratory  is  also  scheduled  for  roof  repairs, 
infrastructure  renovations,  and  construction  of  an  enclosed  test 
facility  for  performing  radio  interference  measurements  on 
electronic  products.  We  are  also  replacing  and  upgrading  technical 
equipment  for  specific  purpose  workstations  at  the  laboratory. 
These  workstations  will  facilitate  analytical  studies  involving 
general  television  research.  National  Information  Infrastructure 
technologies,  emerging  mass  media  technologies,  environmental  and 
transmitter  effects,  radiated  emissions,  and  electromagnetic 
compatibility. 

The  Commission  is  making  badly  needed  repairs/renovations  to  its 
physical  plant  and  facilities  as  well  as  purchasing  state-of-the- 
art  enforcement  vehicles  and  outfitting  them  with  modern  direction- 
finding  and  electronic  monitoring  equipment.  We  are  also  replacing 
all  standard  interference  detection  equipment  that  is  overdue  for 
replacement. 

Question!  Would  you  please  provide  an  updated  plan  to  modernize 
your  equipment? 

Answer:  In  FY  1995  the  Commission  will  expand  the  capabilities  of 
the  ADP  network  to  facilitate  new  services  such  as  electronic 
filing  of  applications,  on-line  access  to  reference  materials  and 
official  Commission  filings. 

Integration  of  all  the  field  offices  with  headquarters  is  planned 
through  wide  area  networking.  Partial  implementation  of  the  plan 
is  possible  with  FY  1994  allocations,  with  completion  in  FY  1995  if 
additional  funds  are  made  available. 

The  Commission  will  seek  to  continue  to  enhance  its  license 
processing  systems  to  further  improve  productivity  and  will  seek 
new  ways  to  apply  advanced  automation  capabilities  to  increase 
public  service,  including  establishing  remote  computer  access  to 
the  Commission's  image-based  reference  systems  as  well  as 
establishing  toll-free  consumer  telephone  hotlines. 

Additionally,  the  Commission  plans  to  continue  to  replace  and 
upgrade  technical  equipment  for  specific  purpose  workstations  at 
the  laboratory  and  plans  to  continue  the  badly  needed  repairs/ 
renovations  to  its  physical  plant  and  facilities.  We  will  also 
continue  to  purchase  enforcement  vehicles  and  outfit  them  with 
modern  direction-finding  and  electronic  monitoring  equipment.  The 
Commission  will  also  continue  to  replace  all  standard  interference 
detection  equipment  that  is  overdue  for  replacement. 
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Questions  Submitted  by  Congressman  Taylor 

Cable  Television  Industry 

The  FCC  has  been  requiring  the  cable  television  industry  to 

participate  in  a  number  of  surveys,  and  to  file  a  number  of 

reports.  The  hours  required  to  compile  these  FCC  requests  are 
often  substantial. 

Question;  How  closely  has  the  FCC  worked  with  the  Bureau  of  the 
Census,  the  Bureau  of  Labor  Statistics,  and  other  Federal  agencies 
which  also  collect  information  from  the  cable  television  industry? 

Have  you  considered  possibly  "piggybacking"  on  some  of  those  other 
Federal  data  requests,  rather  than  starting  from  scratch  every 
time? 

Answer:  As  part  of  its  initial  implementation  of  the  Cable 
Television  Consumer  Protection  and  Competition  Act  of  1992  ("1992 
Cable  Act")  the  Commission  conducted  two  surveys  of  cable 
operators.  In  December  1992  the  Commission  conducted  a  survey  of 
prices  of  regulated  cable  service  charged  by  cable  systems  subject 
and  not  subject  to  effective  competition  as  defined  in  the  1992 
Cable  Act.  This  survey  was  necessary  because  the  1992  Cable  Act 
requires  the  Commission  to  consider  the  rates  of  competitive  and 
noncompetitive  systems  in  crafting  regulations  governing  rates  for 
regulated  cable  service.  In  this  survey,  the  Commission  collected 
price  information  from  a  random  sample  of  300  cable  systems  and 
from  141  systems  appearing  to  be  subject  to  effective  competition. 
The  information  from  this  survey  was  used  by  the  Commission  to 
develop  the  benchmark  approach  to  regulation  of  cable  service 
rates. 

The  Bureau  of  Labor  statistics,  the  Census  Bureau,  and  other 
government  agencies  collect  some  information  on  cable  prices. 
However,  this  information  does  not  permit  identification  of  price 
differences  between  competitive  and  non-competitive  systems,  as 
contemplated  by  the  1992  Cable  Act.  In  addition,  the  price 
information  collected  by  these  agencies,  does  not  include  price 
information  in  relation  to  cable  system  characteristics  in 
sufficient  detail  to  permit  construction  of  benchmark  rates. 
Accordingly,  it  was  necessary  for  the  Commission  to  conduct  its  own 
price  survey. 

The  Commission  conducted  a  second  survey  of  cable  prices  in 
September  1993.  The  Commission  collected  price  information  on  the 
ten  largest  systems  of  the  twenty-five  largest  multisystem 
operators  ("MSOs") .  The  purpose  of  this  survey  was  to  permit  a 
review  of  rate  changes  and  rate  restructurings  by  cable  operators 
in  response  to  the  Commission's  initial  cable  service  rate 
regulations  which  became  effective  September  1,  1993.  Information 
available  from  other  agencies  was  not  geared  to  ascertaining  rate 
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and  service  changes  established  cable  operators  in  response  to  rate 
regulation.  In  order  to  obtain  timely  data  in  sufficient  detail  to 
meet  the  Commission's  purposes  it  was  necessary  for  the  Commission 
to  conduct  its  own  survey. 

In  early  1994,  the  Commission  also  initiated  a  survey  to  update  its 
database  on  physical  cable  system  characteristics  that  the 
Commission  has  maintained  since  the  mid-1970s.  This  information  is 
collected  on  FCC  Form  325A.  This  information  is  not  collected  by 
other  agencies.  Collection  of  this  information  is  necessary  in 
order  to  resolve  radio  interference  complaints.  It  also  provides 
cable  system  operational  and  technical  information. 

In  designing  these  surveys,  we  have  carefully  reviewed  information 
available  from  other  agencies  and  private  sources  as  well.  We  have 
consulted  with  other  agencies  to  ascertain  what  information  would 
be  available  and  useful,  but  for  the  reasons  stated,  have 
determined  that  the  Commission  should  conduct  its  own  surveys  in 
those  instances.  As  part  of  its  on-going  responsibilities  under 
the  1992  Cable  Act  the  Commission  will  also  conduct  other  surveys 
of  cable  operators  including  surveys  of  costs  and  prices.  Where 
possible,  we  will  rely  on  information  already  collected  by  other 
agencies. 

"Video  Dialtone"  Services 

Many  of  my  constituents  are  still  unable  to  obtain  cable  services 
and  are  interested  in  technology  that  would  allow  the  local  phone 
companies  to  offer  these  services  —  it's  called  video  dialtone. 
The  April  12  Washington  Post  reported  that  the  FCC  has  a  serious 
backlog  when  it  comes  to  approving  "video  dialtone"  services. 
According  to  the  Post  article,  the  FCC  hasn't  acted  on  17  of  these 
proposals,  and  some  of  them  have  been  pending  before  the  agency  for 
over  two  years. 

Question;  Could  you  detail  for  the  Subcommittee  the  steps  you  plan 
to  take  to  make  sure  that  adequate  resources  are  available  to  move 
these  backlogged  applications  along,  beyond  the  2-3  staff  people 
you  have  moved  over  to  this  area? 

Answer:  Moving  forward  on  pending  video  dialtone  issues  is  a  top 
priority  for  me  and  for  the  Commission.  Introducing  competition  in 
areas  of  long-held  monopoly,  such  as  cable  television  service,  has 
been  and  remains  a  key  goal  of  this  Commission.  Video  dialtone 
should  prove  to  be  a  critical  avenue  for  advancing  that  goal  as 
well  as  for  encouraging  the  development  and  deployment  of  advanced 
telecommunications  infrastructure  throughout  the  United  States.  My 
fellow  Commissioners  and  I  are  actively  considering  the  steps  that 
we  can  take  to  ensure  that  there  is  no  unnecessary  regulatory  delay 
in  this  vital  area. 

During  the  first  16  months  after  release  of  the  Commission's  Video 
Dialtone  Order  in  August,  1992,  the  Commission  received  eight 
applications  from  local  telephone  companies  to  provide  video 
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dialtone  service.  The  Commission  has  granted  five  of  these 
applications.  The  Commission  found  in  July  1993  that  two  of  the 
other  applications,  filed  by  New  Jersey  Bell,  did  not  contain 
sufficiently  detailed  information  for  approval.  New  Jersey  Bell 
submitted  amended  applications  last  fall.  The  last  of  these  eight 
applications,  filed  last  November,  seeks  to  turn  a  technical  trial 
into  a  market  trial. 

During  the  past  four  months,  the  Commission  has  received  17  new 
applications  for  video  dialtone  service.  The  public  records  on  the 
earliest  of  these  applications  closed  six  weeks  ago.  Each  video 
dialtone  application  has  drawn  substantial  comment,  not  only  from 
the  cable  industry,  but  also  from  consumer  groups  and  State  Public 
Service  Commissions. 

The  Commission  has  also  received  over  twenty  petitions  seeking 
reconsideration  of  the  Video  Dialtone  Order.  These  petitions 
address,  among  other  things,  important  issues  regarding  safeguards 
against  discrimination  and  cross-subsidization,  as  well  as  the 
Commission's  jurisdiction  over  video  dialtone  services.  It  is 
essential  that  the  Commission  carefully  consider  these  questions  to 
ensure  that  progress  toward  more  ubiquitous  video  dialtone  is  not 
accompanied  by  anticompetitive  behavior  by  local  telephone 
companies . 

Given  the  recent  flood  of  applications,  the  Commission  has,  as  you 
note,  expanded  the  staff  directly  assigned  to  their  review.  In 
addition,  in  order  to  ensure  that  the  broader  public  interest 
issues  also  are  considered,  we  are  increasing  the  resources  devoted 
to  addressing  the  important  issues  raised  on  reconsideration  and  by 
the  Petition  for  Rulemaking  filed  by  the  National  Cable  Television 
Association  (NCTA)  and  the  Consumer  Federation  of  America  (CFA) . 
I  am  committed  to  assuring  that  the  Commission  devotes  the 
resources  necessary  for  a  prompt  and  thorough  review  of  the  pending 
video  dialtone  applications,  and  for  resolution  of  the  individual 
applications  that  best  serves  the  public  interest.  The 
circumstance  demonstrates  the  challenge  the  Commission  faces. 
There  are  a  range  of  competing  priorities,  and  the  Commission  is 
strained  in  committing  adequate  resources  to  fulfill  its 
responsibilities . 

Universal  Service 

Question;  I  have  read  and  heard  you  speak  on  the  need  to  expand 
telecoBBunications  service  to  the  schools,  hospitals,  the  urban  and 
rural  poor.  Yet,  the  FCC  recently  froze  funding  for  the  "Universal 
Service  Fund,"  and  began  a  proceeding  aimed  at  reducing  the  amount 
of  support  the  communications  industry  gives  to  maintain  universal 
service.  Could  you  explain  how,  on  the  one  hand,  you  can  call  for 
expanding  service  and  then,  on  the  other  hand,  start  a  proceeding 
aimed  at  reducing  financial  support  for  these  services? 

Answer;  The  FCC  has  begun  a  two-year  study  of  the  Universal 
Service  Fund  (USF) ,  in  conjunction  with  the  Federal/State  Joint 


782 


Board.  We  have  also  taken  steps  to  control  the  growth,  but  not  the 
level,  of  the  USF  during  the  study  period.  Before  taking  these 
steps,  we  first  coordinated  with  the  state  commissions  and  received 
the  approval  of  the  Federal /State  Joint  Board. 

The  goal  of  the  USF  study  is  not  to  reduce  the  industry's  support 
for  universal  service,  but  rather  to  improve  the  funding  mechanism 
and  to  target  the  USF  so  that  it  more  effectively  meets  its  purpose 
of  expanding  universal  service  and  of  introducing  state  of  the  art 
telecommunications  throughout  this  nation.  It  was,  in  part, 
concern  that  the  current  funding  mechanism  may  not  be  maximizing 
telephone  companies'  incentives  to  develop  and  deploy 
telecommunications  infrastructure  in  rural  communities  that 
prompted  our  decision  to  undertake  the  study. 

The  control  placed  on  the  USF's  growth  during  the  interim  period  is 
intended  to  make  it  easier  to  shift  from  the  current  funding 
mechanism  to  any  new  funding  mechanism  that  may  come  from  the 
study.  The  interim  controls  placed  on  the  fund's  growth  do  not 
freeze  the  level  of  funding,  but  rather  index  the  overall  growth  in 
the  USF  to  the  nation-wide  growth  rate  for  access  lines.  Before 
taking  this  step  we  had  carefully  studied  its  projected  impact  on 
USF  recipients  and  found  that  it  should  have  no  significant  adverse 
effect  upon  those  recipients. 

Personal  co""""<<''%tion9  Service 

The  1993  Omnibus  Budget  Reconciliation  Act  envisioned  many  billions 
of  dollars  flowing  into  the  D.S.  Treasury  as  a  result  of  radio 
frequency  spectrum  auctions.  One  of  the  major  sources  of  auction 
revenues  was  supposed  to  be  the  new  "Personal  Communications 
Service"  (PCS) .  You  are  only  now  in  the  process  of  reviewing  the 
PCS  rules  that  had  been  adopted  and  recently  convened  a  day  and 
half  of  public  testimony  on  PCS  issues. 

Question;  Is  this  going  to  delay  spectrum  auctions?  If  so,  what 
will  be  the  impact  of  the  delay  in  relation  to  the  '93  agreement? 

Answer ;  The  Omnibus  Budget  Reconciliation  Act  was  enacted  in 
August  1993.  Since  that  time,  the  Commission  has  moved 
expeditiously  to  implement  the  law.  Notably,  there  are  different 
classes  of  Personal  Communications  Service.  In  particular,  we  have 
two  different  proceedings  that  address  "narrowband  PCS"  and 
"broadband  PCS"  respectively.  The  reconsideration  and  auction 
rules  for  narrowband  PCS  have  been  adopted  and  the  auction  for 
these  3,554  licenses  will  begin  this  summer. 

We  are  also  moving  ahead  rapidly  with  the  process  for  broadband 
PCS.  In  response  to  our  September  23,  1993  Report  and  Order 
releasing  the  service  and  allocation  rules  for  broadband  PCS,  we 
received  67  petitions  for  reconsideration.  In  order  to  expedite 
the  specific  reconsideration  for  the  broadband  PCS  and  to 
facilitate  the  process  for  narrowband  auctions  and  other  auctions 
to  be  conducted  under  the  congressional  authority.  Chairman  Hundt 
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appointed  a  PCS  Task  Force.  The  Task  Force  is  charged  with 
oversight  of  all  PCS  issues,  including  the  auction  rules  and 
implementation  as  well  as  the  current  broadband  reconsideration. 

The  review  for  Petitions  for  Reconsideration  is  required  by  law  and 
will  not  delay  spectrum  auctions.  The  public  testimony  was  design- 
ed to  speed  the  review  process  and  to  speed  the  introduction  of 
service  to  the  public. 

The  Commission  is  undertaking  its  responsibility  to  review 
thoroughly  the  reconsideration  petitions  at  the  same  time  it  is 
making  plans  to  hold  broadband  PCS  auctions  before  the  end  of  the 
year.  Congress  gave  the  Commission  the  authority  to  hold  auctions 
for  a  period  of  five  years  beginning  in  August  of  1993.  Within  24 
months  of  this  time,  a  large  number  of  licenses  will  have  been 
auctioned  which  will  return  a  significant  amount  of  money  to  the 
U.S.  Treasury. 

At  the  same  time,  the  Commission  is  reviewing  the  Petitions  for 
Reconsideration,  it  is  using  the  competitive  procurement  process  to 
retain  a  major  auction  contractor  to  help  conduct  broadband  PCS  and 
other  auctions.  The  competitive  procurement  process  for  the 
auction  contractor  is  important  to  undertake  so  that  we  do  not  risk 
litigation  over  this  process  which  could  significantly  delay 
auctions  and  licensing,  therefore  delaying  the  introduction  of 
service  to  consumers.  The  rulemaking  and  review  process  will  not 
delay  the  implementation  of  the  broadband  PCS  auction  process. 

Reinventing  Government 

Question;  As  I  understand  it,  before  the  other  Commissioners  can 
consider  staff  recommendations  and  draft  opinions,  they  have  to  be 
cleared  by  the  chairman's  office.  According  to  Broadcasting  and 
Cable  magazine,  the  number  of  "circulation"  matters  now  backlogged 
in  the  Chairman's  office  exceeds  150  —  almost  an  all-time  record. 

Is  this  backlog  count  accurate?  What  is  the  current  backlog? 

Are  you  making  efforts,  in  light  of  the  Vice  President's 
"Reinventing  government"  initiative,  to  streamline  this  policy? 

Answer:  Chairman  Hundt  has  continued  the  practice  initiated  by 
Chairman  Quelle  of  not  holding  circulation  items  in  the  Chairman's 
office  until  they  have  been  voted  by  the  Chairman.  Thus,  there  is 
no  backlog  of  circulation  items  in  the  Chairman's  office. 

When  Chairman  Hundt  arrived,  the  number  of  outstanding  circulates 
was  100.  Since  that  time,  104  circulates  have  been  adopted  by  The 
Commission.  The  number  of  circulation  items  currently  pending 
before  all  the  Commissioners  is  87.  Although  this  is  higher  than 
desired,  the  Commission  has  been  steadily  reducing  the  number  of 
items  pending  on  circulation  since  the  beginning  of  1994,  despite 
the  fact  that  typically  additional  items  are  placed  into 
circulation  daily. 
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All  Commissioners'  assistants  meet  at  least  weekly  to  review 
pending  circulation  items,  and  each  office  is  committed  to  reducing 

the  number  of  pending  items.  The  circulate  list  is  monitored  on  a 
daily  basis. 

Local  Phone  Charges 

Last  year,  local  phone  charges  fell  substantially  while  long- 
distance prices  increased.  As  I  understand  it,  the  FCC-regulated 
access  charges  dropped  by  almost  $250  million,  state-regulated 
rates  fell  by  $420  million,  and  FCC-regulated  long-distance  prices 
increased  by  about  $1.3  billion.  At  the  same  time,  the  FCC 
increased  its  auditing  of  the  local  phone  companies. 

Question;  Could  you  describe  any  plans  which  the  FCC's  Common 
Carrier  Bureau  may  have  to  increase  surveillance  of  long-distance 
companies? 

Would  the  Bureau  focus  on  all  the  large  long-distance  companies  or 
specific  long-distance  companies? 

Answer ;  During  the  last  decade,  competition  in  long-distance 
services  has  increased  dramatically.  As  a  result,  there  are  today 
numerous  options  available  to  users  of  interstate  long-distance 
services.  In  contrast,  local  telephone  service  remains,  for  the 
most  part,  a  monopoly  service. 

As  competition  in  long-distance  services  has  grown,  prices  have 
declined.  During  the  last  ten  years,  interstate  long-distance 
rates  have  decreased  by  more  than  25%.  During  the  last  year,  AT&T 
has  filed  rate  increases  in  its  general  tariffs.  Review  by  the 
Common  Carrier  Bureau's  Tariff  Division  established  that  the  rate 
increases  were  within  the  limits  set  by  our  price  cap  rules.  Those 
rules  limit  the  annual  increase  in  the  composite  average  rate  for 
residential  long-distance  services  to  one  percent.  Moreover,  these 
increases  were  substantially  offset  by  new  promotional  offerings 
and  other  discount  plans  that  were  widely  available  even  to 
relatively  low-volume  users. 

Given  AT&T's  compliance  with  our  rules,  we  do  not  believe  that  the 
general  tariff  increases  during  the  past  year  warrant  increased 
regulation  of  AT&T.  Nor  do  we  believe  that  they  justify  increased 
regulation  of  other  long-distance  carriers.  The  lower  rates  and 
increased  services  options  available  to  consumers  over  the  past 
decade  demonstrate  that  the  public  interest  has  been  well-served  by 
our  decision  to  regulate  minimally  the  rates  of  smaller  carriers. 
Because  none  of  these  carriers  has  the  practical  ability  to  price 
above  AT&T,  as  long  as  AT&T's  rates  are  just  and  reasonable,  the 
rates  of  its  competitors  will  remain  reasonable. 

It  is  too  soon  to  determine  whether  last  year's  long-distance  rate 
increases  were  isolated  events  or  evidence  of  a  trend  toward  higher 
rates.   Consequently,  we  will  continue  to  review  AT&T's  tariff 
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filings  carefully  and  monitor  long-distance  prices.  We  would 
consider  any  necessary  and  appropriate  actions  if  a  longer-term 
trend  emerges.  The  Commission  has  also  proposed  a  change  in  its 
regulatory  treatment  of  AT&T's  promotional  offerings  that,  if 
adopted,  would  further  constrain  the  carrier's  ability  to  increase 
long-distance  rates. 

Staff /Personnel 

You  have  been  operating  with  just  three  Commissioners  now  for 
nearly  a  year. 

Question;  What  is  the  average  salary  of  an  FCC  Commissioner? 

Answer:  Annual  salaries  of  the  Commissioners  and  the  Chairman  of 
the  Federal  Communications  Commission  are  governed  by  5  U.S.C. 
Chapter  53,  Subchapter  II.  Each  of  the  four  Commissioners  is  paid 
at  an  Executive  Level  III  or  $115,700  as  of  January  1994.  The 
Chairman  is  paid  at  an  Executive  Level  4  or  $123,100  as  of  January 
1994 .  These  pay  schedules  do  not  include  the  costs  of  matching 
contributions  for  benefits  paid  by  the  Commission  including 
retirement,  health  insurance,  thrift  savings  plan  cost,  etc.  These 
matching  benefits  costs  usually  equate  to  approximately  20%  of  the 
gross  compensation. 

Question;  How  many  staff  people  is  each  Commissioner  entitled  to? 

Answer:  Traditionally,  each  of  the  four  Commissioners  is 
allocated  a  staff  of  five  full-time  positions,  whereas  the  Chairman 
is  allocated  a  staff  of  eleven  full-time  positions. 

Question;  Given  these  vacancies,  with  salary  and  expenses  as  well 
as  travel,  have  you  realized  any  savings? 

Answer ;  The  Commission  has  realized  savings  due  to  the  vacancies 
created  pending  the  appointment  of  two  Commissioners  during  FY 
1994.  Estimated  savings  from  these  vacancies  projected  through  the 
end  of  April  1994  range  between  $600,000  and  $700,000  in 
compensation,  benefits,  and  travel  costs. 

Question;  How  have  you  used  these  savings,  especially  given  that 
not  all  the  positions  authorized  under  the  Cable  TV  supplemental 
apparently  have  been  filed? 

Answer ;  The  Commission  has  used  the  funding  realized  from  the 
delays  in  filling  vacancies  to  accelerate  the  implementation  of  a 
computer  network  which  serves  to  increase  the  productivity  of  all 
Commission  employees  within  Headquarters  and  the  Field.  Funds  have 
also  been  utilized  to  upgrade  the  telecommunications  equipment  and 
service  available  to  employees  in  order  to  better  serve  the  public 
and  enhance  productivity  within  the  Commission. 
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Fighting  Fraud 

Last  week,  the  Wall  Street  Journal  reported  that  California  and 
other  state  regulators,  the  Securities  and  Exehange  Commission,  and 
the  Federal  Trade  Commission  hat!  taken  action  to  close  down  some  of 
the  "boiler  room"  operations  that  are  bilking  the  public  by 
promising  them  a  chance  to  make  money  off  wireless  services. 

Question;  How  closely  did  the  FCC  work  with  these  other  State  and 
Federal  agencies? 

Answer ;  FCC  staff  have  helped  all  agencies  enforcing  state  or 
federal  fraud  statutes  against  application  mills.  This  support 
most  often  involves  providing  information  to  the  agencies  with  a 
mandate  to  protect  the  public  from  fraud  —  the  Federal  Trade 
Commission  (FTC) ,  the  Securities  and  Exchange  Commission  (SEC) ,  and 
parallel  state  agencies. 

FCC  staff  have  spent  hundreds  of  hours  over  the  past  several  years 
briefing  FTC,  SEC,  and  state  agency  staff  on  FCC  rules  and 
procedures  and  the  status  of  the  licensing  of  wireless  cable 
stations.  In  response  to  requests  by  the  FTC  and  the  SEC,  FCC 
staff  have  conducted  investigations,  briefed  the  FTC  and  SEC  staff 
on  the  results  of  the  investigations,  and  prepared  affidavits  for 
court  submission  on  wireless  cable  licensing  in  five  different 
cities.  We  are  now  in  the  process  of  doing  the  same  for  three 
additional  cities.  In  addition,  a  senior  FCC  attorney  has  served  as 
an  expert  witness  in  a  federal  court  trial. 

FCC  staff  also  devote  significant  amounts  of  time  each  day  directly 
providing  information  to  the  public  regarding  our  wireless  cable 
licensing  rules  and  procedures.  We  have  prepared,  and  assisted 
other  agencies  in  preparing  facts  sheets  designed  to  warn  the 
public  against  unscrupulous  application  preparation  operations  in 
a  number  of  wireless  services.  Finally,  we  have  changed  our  rules 
in  an  effort  to  reduce  the  opportunity  for  speculation.  These 
changes  include  limiting  the  periods  within  which  applications  can 
be  filed,  limiting  the  opportunity  for  settlements  among 
applicants,  prohibiting  multiple  applications  for  the  same  channel 
by  the  same  party,  and  restricting  transfers  of  licenses. 

Question;  Is  putting  a  stop  to  these  fraudulent  schemes  one  of  the 
FCC's  regulatory  priorities? 

Answer :  The  Wall  Street  Journal  states  that  Southern  California 
boiler  room  operations  focusing  on  wireless  cable  investments 
siphon  $30  million  a  month  from  the  economy  for  fraudulent  schemes. 
We  are  concerned  that  these  activities  divert  money  away  from 
legitimate,  existing  wireless  cable  companies  that  could  provide 
competition  with  wireline  cable  television  systems.  For  this 
reason,  the  FCC  has  dedicated  significant  resources  to  assisting  to 
the  FTC  and  SEC,  the  federal  agencies  with  mandates  to  prevent 
fraudulent  misrepresentations  to  the  public.  We  also  have  worked 
hard  to  change  our  rules  to  reduce  the  opportunity  for  speculation, 
as  described  above. 


Thursday,  April  21,  1994. 
U.S.  INTERNATIONAL  TRADE  COMMISSION 

WITNESSES 

DON  E.  NEWQUIST,  CHAIRMAN 

PETER  S.  WATSON,  VICE  CHAIRMAN 

LYNN  M.  BRAGG,  COMMISSIONER 

LYN  SCHLITT,  GENERAL  COUNSEL 

ROBERT  ROGOWSKY,  DIRECTOR,  OFFICE  OF  OPERATIONS 

PETER  G.  MORICI,  DIRECTOR,  OFFICE  OF  ECONOMICS 

QUEEN  E.  COX,  DIRECTOR,  OFFICE  OF  FINANCE  AND  BUDGET 

LORBM  GOODRICH,  DIRECTOR,  OFFICE  OF  ADMINISTRATION 

Mr.  MoLLOHAN.  The  next  item  we  will  consider  this  morning  is 
the  fiscal  year  1995  budget  request  for  the  International  Trade 
Commission. 

The  revised  budget  request  recently  submitted  to  the  Committee 
is  $44,657,000,  which  is  an  increase  of  $1,157,000  above  the 
amount  provided  for  fiscal  year  1994. 

[The  justifications  follow:] 
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Mr.  MOLLOHAN.  Testifying  on  behalf  of  the  Commission  this 
morning  is  the  Chairman,  Don  Newquist.  We  welcome  you  to  the 
Subcommittee  this  morning,  Mr.  Chairman.  We  want  to  assure  you 
that  your  written  statement  will  be  made  a  part  of  the  record;  and 
if  you  would,  please  introduce  the  others  at  the  witness  table  with 
you.  We  welcome  you  and  ask  you  to  proceed  with  your  oral  state- 
ment. 

Mr.  Newquist.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  Members,  I  would  like  to  thank  you  for  the 
opportunity  to  testify  before  the  Subcommittee  and  particularly 
like  to  thank  you  for  the  help  and  cooperation  that  the  staff  of  the 
subcommittee  has  given  us  at  the  Commission. 

On  my  right  is  Queen  E.  Cox  our  Director  of  Finance  and  Budg- 
et; and  left  is  Lyn  Schlitt,  our  General  Counsel,  who  I  thought 
might  be  helpful  in  answering  some  of  the  questions  that  the  Com- 
mittee might  have. 

With  your  leave,  I  would  like  to  introduce  two  members  of  the 
Commission  that  are  here  this  morning,  Peter  Watson,  our  Vice 
Chairman;  and  Lynn  Bragg,  who  is  our  newest  member  of  the 
Commission,  just  appointed  by  President  Clinton  this  year  and  con- 
firmed less  than  a  month  ago. 

Also  Rob  Rogowsky,  who  is  our  Director  of  Operations;  and  Peter 
Morici,  who  recently  joined  the  Commission  as  head  of  our  Office 
of  Economics;  and  Lorin  Goodrich,  the  Director  of  Administration. 

With  your  permission,  let  me  just  highlight  some  of  the  things 
that  I  think  might  be  of  interest  to  the  Subcommittee  and  not  take 
too  much  of  your  time  this  morning. 

The  details  of  the  fiscal  year  1995  budget  request  are  contained 
in  the  budget  justification  package  recently  provided  to  the  Sub- 
committee. There  have  been  two  technical  nondiscretionary 
changes,  however,  to  our  original  request  of  $45,200,000  for  fiscal 
year  1995.  We  informed  the  Subcommittee  of  these  adjustments  in 
a  letter  dated  April  14,  1994. 

First,  the  adjustments  reflect  a  January  1995  pay  increase  of 
only  1.6  percent,  rather  than  2.2  percent,  which  the  Commission 
originally  anticipated.  This  change  accounts  for  a  savings  of 
$135,000. 

Second,  the  adjustments  include  a  $408,000  reduction  in  space 
rental  costs  as  a  result  of  reduced  space  rental  rates  used  by  the 
GSA. 

Together,  these  two  adjustments  decreased  our  fiscal  year  1995 
request  by  $543,000. 

With  these  adjustments,  the  Commission's  adjusted  1995  budget 
request  of  $44,657,000  represents  an  increase  of  2.7  percent  above 
the  Commission's  fiscal  year  1994  appropriation.  However,  when 
the  carryover  of  $1,373,000  from  fiscal  year  1993  into  Fiscal  Year 
1994  is  included,  the  1995  request  is  actually  $216,000  below  the 
Commission's  Fiscal  Year  1994  total  available  funding  level  of 
44,873,000. 

We  have  managed  this  reduction  by  eliminating  nonessential 
staff  positions;  total  workyears  will  decline  from  462  to  455  in 
1995 — in  fact,  that  number,  I  believe,  for  1993  was  486,  so  you  can 
see  our  downward  trend — and  this  has  been  accomplished  through 
attrition  and  by  continuing  to  reduce  administrative  costs.  Total 
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nonsalary  costs  will  decline  by  $331,000  from  1994  to  1995.  As  a 
result  of  these  savings,  current  projections  regarding  the  carryover 
from  fiscal  year  1994  into  fiscal  year  1995  are  in  the  neighborhood 
of  $800,000. 

On  the  issue  of  buyouts,  the  Commission  has  done  a  very  good 
job  of  reducing  the  FTEs  in  line  with  the  President's  streamlining 
initiatives;  and  at  this  point,  we  shouldn't  have  to  off'er  buyouts  to 
meet  target  levels.  As  Chairman,  at  least  during  my  term,  I  don't 
at  this  time  intend  to  propose  any  Commission  action  on  buyouts. 
I  have  suggested,  however,  the  Commission  may  need  to  reassess 
its  need  for  a  buyout  program  when  we  consider  the  fiscal  year 
1995  expenditure  plan  later  this  year. 

Despite  our  status  as  an  independent  agency,  our  budget  request 
keeps  the  Commission  on  a  path  of  compliance  with  President  Clin- 
ton's personnel  and  the  administrative  expense  reduction  initia- 
tives. 

Let  me  stress  that  even  though  the  Commission  is  holding  the 
line  on  our  budget,  we  have  and  hopefully  will  continue  to  be  able 
to  provide  the  same  expert  and  impartial  service  to  the  Congress, 
the  President,  the  trade  community  and  the  public  that  we  have 
for  almost  80  years. 

For  example,  the  Commission  right  now  is  working  with  the  Sen- 
ate Finance  and  House  Ways  and  Means  Committees  on  a  com- 
prehensive report  on  the  likely  economic  effects  of  the  Uruguay 
Round  Trade  Agreement  on  the  U.S.  economy.  That  report  will  be 
ready  in  June.  We  are  also  continuing  to  provide  technical  and 
legal  assistance  to  small  businesses  that  seek  protection  from  un- 
fairly traded  imports. 

Our  Trade  Remedy  Assistance  Office  has  helped  many  small 
businesses  such  as  the  Vectors  Corporation  in  Hemdon,  Virginia 
and  Dawn  Industries  in  Denver,  Colorado  avail  themselves  of  the 
trade  laws  enacted  by  the  Congress. 

Finally,  I  know  the  Committee  is  interested  in  the  impact  of  the 
Uruguay  Round  Trade  Agreement  and  what  impact  it  may  have  on 
the  Commission.  Let  me  just  touch  very  briefly  on  that. 

As  my  full  statement  indicates,  while  we  are  not  projecting  sig- 
nificant increases  in  our  workload  in  1995,  the  recently  concluded 
Uruguay  Round  Agreement  could  substantially  increase  the  Com- 
mission's caseload  in  fiscal  year  1996 — and  I  would  accentuate  that 
word  "substantially."  That  is  one  of  the  reasons  I  wanted  to  have 
Lyn  Schlitt  here  today,  our  General  Counsel,  because  depending 
upon  how  the  Congress  implements  the  sunset  provisions,  the 
workload  could  be  very  substantial  on  the  Commission. 

For  example,  once  the  Uruguay  Round  is  implemented,  we  antici- 
pate an  increase  in  the  number  of  petitions  filed  with  the  Commis- 
sion and  in  court  litigation,  following  Commission  determinations. 
The  Commission  will  also  have  to  review  nearly  400  antidumping 
and  countervailing  duty  orders  currently  in  effect  under  the  sunset 
provisions.  At  this  point,  it  is  unclear  when  we  will  begin  to  feel 
these  effects,  as  the  timing  will  depend  on  the  details  of  the  Uru- 
guay Round  implementing  legislation,  which  has  yet  to  be  drafl;ed. 
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That  concludes  my  statement  this  morning. 

Both  Ms.  Cox  and  L5ni  Schlitt  or  any  of  us  would  be  available 
for  any  questions  that  the  Subcommittee  might  have,  Mr.  Moran. 
[The  prepared  statement  of  Mr,  Newquist  follows:] 
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STATEMENT  OF  DON  E.  NEWQUIST,  CHAIRMAN 

UNITED  STATES  INTERNATIONAL  TRADE  COMMISSION 

BEFORE  THE  SUBCOMMITTEE  ON  THE  DEPARTMENTS  OF 

COMMERCE,  JUSTICE,  AND  STATE,  THE  JUDICIARY,  AND 

RELATED  AGENCIES    COMMITTEE  ON  APPROPRIATIONS 

U.  S.  HOUSE  OF  REPRESENTATIVES 

APRIL  21,  1994 


Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  pleased  to  have 
this  opportunity  to  meet  with  you  today  to  discuss  the  budget  request 
of  the  United  States  International  Trade  Commission  for  fiscal  year 
1995.  The  Commission  appreciates  the  Committee's  previous  support 
of  the  Commission's  programs,  and  its  continued  strong  interest  in  the 
Commission's  work. 


Budget  Request 

The  Commission  has  approved  two  technical,  nondiscretionary 
adjustments  to  the  FY  1995  Budget  Request  previously  submitted. 
These  adjustments  reflect  a  1.6%  January  pay  increase  which  is  a 
$135,000  reduction  from  our  original  2.2%  computation,  and  a 
$408,000  reduction  in  space  rental  costs  as  a  result  of  a  reduction  in 
space  rental  rates  charged  by  GSA.  These  adjustments  reduce  the 
Commission's  FY  1995  budget  request  by  $543,000,  from  $45,200,000 
to  $44,657,000. 

This  adjusted  request  of  $44,657,000  is  $1,157,000  or  2.7%  above  the 
Commission's  FY  1994  appropriation  of  $43,500,000.  However,  when 
including  the  carryover  of  $1,373,000  from  FY  1993  to  FY  1994,  this 
FY  1995  request  is  $216,000  below  the  Commission's  FY  1994  total 
available  funding  level  of  $44,873,000.  In  its  initial  request  for  FY 
1995,  the  Commission  did  not  project  a  carry-over  from  FY  1994  and 
budgeted  for  nondiscretionary  cost  increases  only  in  the  areas  of  salaries 
and  rental  of  space.  To  accommodate  these  cost  increases,  and  to 
respond  positively  to  the  President's  streamlining  initiatives,  the 
Commission  has  budgeted  for  a  reduction  in  its  full-time  equivalent 
employment,  from  486  work-years  authorized  in  FY  1 993  to  462  in  FY 
1994  and  455  in  FY  1995.  This  is  a  reduction  of  6.4%  in  budgeted 
FTEs  between  FY  1993  and  FY  1995,  compared  to  a  4.7%  staffing 
reduction  and  463  FTE  level  proposed  by  the  Office  of  Management  and 
Budget  (0MB)  for  the  Commission  for  FY  1995. 
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Workload 


The  Commission's  budget  estimates  are  based  on  the  assumption  that 
its  worlcload  will  remain  at  about  its  current  level  for  FY  1995.  Much 
of  our  workload  is  generated  by  economic  and  policy  related  issues  over 
which  we  have  no  control.  Such  events  evolve  rapidly  and  have 
consequences  that  are  difficult  to  forecast.  However,  the  Commission 
projects  no  significant  increases  in  workload  in  FY  1995.  In  FY  1996, 
though,  the  Commission  anticipates  that  recently  concluded  trade 
agreements  could  significantly  increase  its  workload.  We,  therefore, 
believe  that  it  is  important  to  maintain  the  proposed  level  of  resources 
through  FY  1995  in  order  that  the  Commission  be  prepared  to  meet  its 
statutory  responsibilities  in  future  fiscal  years. 

For  example,  as  changes  in  the  trade  relief  laws  related  to  the  Uruguay 
Round  Agreements  of  the  General  Agreement  on  Tariffs  and  Trade 
(GATT)  take  effect,  the  Commission  anticipates  an  increase  in  both  the 
number  of  petitions  filed  and  in  court  litigation  and  GATT  disputes,  as 
parties  seek  clarification  of  new  statutory  terms  and  standards.  This  is 
based  on  our  past  experience  with  changes  in  major  trade  law 
legislation. 

In  addition,  the  expansion  of  the  GATT  to  new  sectors  of  the  global 
economy  and  the  implementation  of  the  North  American  Free  Trade 
Agreement  (NAFTA)  will  probably  lead  to  an  increase  in  the  number  of 
requests  from  the  Congress  and  the  President  for  the  Commission  to 
conduct  factfinding  investigations  and  evaluations  of  the  probable 
economic  effects  of  various  aspects  of  these  agreements. 

The  Commission  believes  that  this  budget  request  provides  the  resources 
to  accommodate  limited  workload  increases  in  FY  1995,  should  they 
occur.  However,  substantial  increases  may  be  needed  for  FY  1 996  and 
beyond. 

I  would  now  like  to  summarize  the  Commission's  activities  during  the 
past  fiscal  year  and  to  highlight  some  of  the  areas  I  consider  important 
in  its  programs  and  operations  in  FY  1994  and  FY  1995. 


Statutory  Investigations  and  Adjudications 

The  Commission  is  responsible  for  conducting  investigations  and 
adjudicating  disputes  under  various  trade  and  import  relief  statutes.  Its 
investigative  caseload  has  varied  in  recent  years,  from  146  investigations 
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instituted  in  FY  1991  to  211  instituted  in  FY  1992,  183  in  FY  1993, 
and  a  projected  level  of  149  in  FY  1994.  We  project  that  in  FY  1995 
a  total  of  149  new  investigations  of  all  types  will  be  instituted.  The 
major  portion  of  the  Commission's  investigative  caseload  consists  of 
investigations  under  the  antidumping  and  countervailing  duty  statutes 
(Section  303  and  Title  VII  of  the  Tariff  Act  of  1930,  19  U.S.C.  §1303, 
1671  et  seq).  Our  Title  VII  caseload  has  been  unusually  high  during  the 
past  two  fiscal  years:  174  investigations  were  initiated  in  FY  1992  and 
154  in  FY  1993.  These  heavy  caseloads  resulted  from  the  filing  of  a 
large  number  of  petitions  involving  steel  products,  after  the  expiration  of 
voluntary  restraint  agreements  in  March,  1992.  At  this  time  the 
Commission  is  projecting  a  more  normal  Title  VII  caseload  of  100  new 
investigations  each  in  FY  1994  and  in  FY  1995.  However,  as  I  noted 
above,  if  legislation  is  enacted  to  implement  the  Uruguay  Round 
agreements,  it  could  require  the  Commission  to  promptly  conduct  injury 
reviews  on  over  40  outstanding  countervailing  duty  orders  during  FY 
1995.   This  would  substantially  increase  our  FY  1995  workload. 

In  future  years,  the  Uruguay  Round  implementing  legislation  will  require 
the  Commission  to  conduct  injury  reviews  of  all  outstanding  antidumping 
and  countervailing  duty  orders  over  five  years  old.  This  will  create  a 
permanent  and  very  significant  increase  in  the  agency's  workload.  For 
example,  there  are  currently  approximately  400  such  orders  outstanding 
that  will  have  to  be  reviewed.  The  exact  timetable  to  begin  these 
reviews  is  uncertain;  although  the  reviews  may  not  begin  in  FY  1995, 
the  Commission  will  begin  preparing  for  this  substantial  increase  in  future 
workload  during  FY  1995. 

I  would  like  to  point  out  here  that  the  number  of  new  investigations  is, 
by  itself,  not  a  complete  measure  of  the  Commission's  workload. 
Petitions  filed  with  the  Commission  involve  diverse  industries  and  require 
the  assessment  of  many  economic  factors,  which  in  turn  affect  the 
complexity  of  investigations  and  therefore,  the  time  and  effort  needed 
to  complete  them.  Recent  investigations  have  covered  such  products  as 
uranium,  minivans,  sulfanilic  acid,  stainless  steel  pipes,  potassium 
hydroxide,  portable  seismographs,  steel  wire  rope,  sulfur  dyes,  several 
types  of  steel  bars,  dynamic  random  access  memories  (DRAMs),  steel 
rails,  limestone,  stainless  steel  pipe  fittings,  ferro-silicon,  professional 
power  tools,  carbon  steel  flat-rolled  products,  lock-washers,  and 
softwood  lumber. 

Among  the  Commission's  more  publicized  investigations  are  the  so-called 
fair  trade  or  escape-clause  cases  filed  under  Section  201  ~  or,  for  non- 
market  economy  countries.  Section  406  -  of  the  Trade  Act  of  1974  (19 
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U.S.C  §§  2251  and  2436).  They  require  the  Commission  to  determine 
whether  domestic  industries  are  eligible  for  import  relief,  and  to 
recommend  appropriate  action  to  the  President.  The  Commission 
instituted  no  import-injury  investigations  during  FY  1993,  but  has 
instituted  one  so  far  for  FY  1994.  We  estimate  three  such 
investigations  will  be  instituted  in  FY  1995.  Again,  the  FY  1995 
estimate  may  be  affected  by  GATT  implementing  legislation.  The 
Uruguay  Round  Agreement  on  Safeguards  allows  participating  countries 
to  take  safeguard  actions  for  a  period  of  up  to  three  years  without 
having  to  pay  compensation  in  the  form  of  providing  an  equivalent  level 
of  concessions;  this  may  encourage  more  industries  to  file  such  petitions 
with  the  Commission. 

The  Commission  also  devotes  a  significant  number  of  work-years  to 
investigations  under  Section  337  of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  1337).  These  investigations  are  based  on  complaints  filed  by  U.  S. 
businesses  alleging  unfair  methods  of  competition  and  unfair  acts  in  the 
importation  or  sale  of  articles  into  the  United  States.  Typically,  they 
involve  the  alleged  infringement  of  an  intellectual  property  right-such  as 
a  patent,  trademark,  or  copyright~and  require  complex  factual  and  legal 
determinations,  if  it  finds  that  Section  337  has  been  violated,  the 
Commission  may  impose  sanctions,  such  as  exclusion  orders  against 
imported  products  and  cease-and-desist  orders  against  unfair  practices. 
While  the  spectrum  of  products  and  intellectual  property  rights  addressed 
by  Section  337  investigations  is  quite  broad,  in  recent  years  many  of 
these  investigations  have  involved  sophisticated  products  and 
technologies  in  the  computer  and  pharmaceutical  industries.  The 
Commission  has  17  ongoing  section  337  investigations  and  projects  18 
new  Section  337  investigations  will  be  instituted  in  FY  1995. 


Studies  and  Reports 

Another  important  responsibility  of  the  Commission  is  to  prepare 
factfinding  analyses  and  reports  for  the  Congress  and  the  President  for 
use  in  the  formulation  of  trade  policy.  The  presentation  of  independent, 
expert  analysis  on  international  trade  issues  is  one  of  the  Commission's 
most  important  and  demanding  tasks,  because  of  the  complexity  and 
rapidly  changing  character  of  this  area  of  national  policy.  The 
Commission  receives  frequent  requests  from  the  Congress  and  the 
President  to  conduct  investigations  of  trade  and  tariff  issues  under 
Section  332  of  the  Tariff  Act  of  1930  (19  U.S.C.  §  1332).  The 
Commission  instituted  21  new  Section  332  studies  in  FY  1992  and  nine 
in  FY  1993.    We  expect  the  demand  for  such  Commission  studies  to 
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increase  as  a  result  of  the  recently  concluded  GATT  Uruguay  Round  and 
NAFTA  agreements,  and  project  that  22  new  studies  will  be  instituted 
in  FY  1995. 

Currently  the  Commission  has  nine  analytical  section  332  studies 
underway  or  being  considered-six  requested  by  Congress  and  three 
requested  by  the  President.  In  addition,  the  Commission  currently  has 
14  section  332  studies  underway  which  monitor  U.S.  imports  and 
industries. 

Analytical  studies  currently  being  conducted  or  being  considered  at  the 
equest  of  Congress  include: 

Global  Competitiveness  of  U.S.  Environmental  Technology  Industries:  Municipal  and 
Industrial  Water  and  Wastewater  Techndogy 

Potential  Impact  on  the  U.S.  Economy  and  Industries  of  tlie  GATT  Uruguay  Round 
Agreements 

Global  Competitiveness  of  U.S.  Environmental  Tedinology  industries:  Air  Pollution  Control 
Technology  (request  expected  March.  1995.  after  completion  of  Water  and  Wastewater 
Tectmology  study) 

Global  Competitiveness  of  U.S.  Advanced  Technology  Industries  (consisting  of  tlwee  stucfles 
to  be  determined  by  Congress) 

Studies  completed  for  Congress  during  FY  1993  and  so  far  in  FY  1994 
include: 

Metallurgical  Coke:  Baseline  Analyais  of  the  U.  S.  Industry  and  Imports 

Proposed  Reorganization  of  U.S.  International  Trade  ReHef  Laws 

East  Asian  Economic  Integration:  Implications  for  tlie  United  States 

-  Global  Competitiveness  of  U.S.  Advanced  Technology  Industries:  Cellular  Communications 

Global  Competitiveness  of  U.S.  Advanced  Technology  Manufacturing  Industries:  Large  CivM 
Aircraft 

Global  Competitiveness  of  U.S.  Advanced  Technology  Industries:   Computers 

Maekaral:  Competitiveness  of  the  U.S.  Industry  in  Domestic  and  Foreign  Markets   - 

Dry  Peas  and  Lentils:  CondMons  of  Competition  Between  the  United  States  and  Canada  in 
ThM-Country  Markets 

Mseadamla  Nuts:  Economic  and  Competfthre  Factors  Affecting  the  U.S.  Industry 

Lhra  Cattle  and  Beef:  U.S.  and  Canadton  Industry  Profles.  Trade,  and  Factors  of 
wompvuDon 

Potential  Impact  on  the  U.S.  Economy  and  Salactod  induatriaa  of  tha  North  Amarlcan  Fraa 
Trada  Agraamant 
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Steel  Semiannual  Monitoring  Report,  Nos.  2  and  3 

Trade  and  Investment  Patterns  in  the  Crude  Petroleum  and  Natural  Gas  Sectors  of  the 
Energy-Producing  Stetes  of  the  Former  Soviet  Union 

The  Effects  of  Greater  Economic  Integration  Within  the  European  Community  on  the  Unitad 
States:  Sixth  Follow-up 


Analytical  studies  currently  being  conducted  or  considered  at  the  request 
of  the  President  include: 

•  The  Economic  Effects  of  Antidumping  and  Countervailing  Duty  Orders  and  Suspension 
Agreements  .* 

•  Effects  of  the  Arab  League  Boycott  of  Israel  on  U.  S.  Business 

•  North  American  Free  Trade  Agreement:  Accelerated  Duty  Eliminations  (request  expected 
April  1994) 


Studies  completed  for  the  President  during  FY  1993  and  so  far  in  FY 
1994  include: 

Economic  Effects  of  Import  Restraints  (Initial  Report) 

Dynamic  Effects  of  Trade  Liberalization:  A  Survey 

Sulfanitic  Acid:  Probable  Economic  Effect  of  Removal  From  the  List  of  Eligible 
Articles  under  the  U.  S.  Generalized  System  of  Preferences 

President's  List  of  Articles  Which  May  be  Designated  or  Modified  as  Eligible  Articles 
for  Purposes  of  the  U.S.  Generalized  System  of  Preferences 

Probable  Economic  Effect  of  Extending  a  Tariff  Rate  Quota  under  the  U.S.  -  Canada 
Free  Trade  Agreement 

Probable  Economic  Effects  of  Immediate  Tariff  Elimination  under  the  U.S. -Canada 
Free  Trade  Agreement 

Enterprise  for  the  Americas  Initiative:  Regional  Economic  Trends  and  Summary  of 
Likely  Effects  of  a  Hemisphere  Free  Trade  Zone 

United  States-Canada  Free-Trade  Agreement:  Probable  Economic  Effect  on  U.  S. 
Industries  and  Consumers  of  Immediate  Elimination  of  U.  S.  Tariffs  on  Certain 
Articles  From  Canada 

The  Commission  has  been  actively  engaged  in  an  effort  to  further 
enhance  its  personnel  resources  for  the  assessment  of  the 
competitiveness  of  U.S.  and  foreign  industries.  This  effort  has  been 
central  to  ensuring  the  continued  ability  of  the  ITC  to  provide  timely, 
complete,  accurate,  and  non-partisan  advice  to  the  Congress  and  the 
President  on  the  most  complex  issues  of  international  trade. 
In    this    regard,    the    Office    of    Economics    has    recently    hired    five 
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economists,  who  will  fill  previously  vacant  positions  and  will  join  the 
Commission  staff  bv  September  1994.  They  will  conduct  original 
research  in  the  area  of  competitiveness  in  addition  to  other  research 
responsibilities  related  to  our  332  investigations.  Their  focus  will  include 
antitrust/competition  policy,  intellectual  property  rights,  labor  standards, 
and  market  access  barriers.  They  will  also  enhance  the  Commission's 
capability  to  assess  economy-wide  consequences  of  changes  in  trade 
policies  and  industry  performance. 

The  Offices  of  Industries  and  Economics  are  currently  engaged  in  a 
series  of  environmental  technology  competitiveness  studies  for  the 
Senate  Finance  Committee.  These  studies  will  involve  a  team  of  trade 
analysts  and  economists  with  a  combined  effort  of  approximately  five  to 
six  workyears  per  study.  The  Commission  also  conducts 
competitiveness  studies  for  the  Congress  and  the  President  in  the  areas 
of  agriculture,  metals  and  minerals,  textiles,  machinery,  services,  and 
chemicals. 


Other  Commission  Work 

The  Commission  plays  an  important  role  in  the  development  and 
implementation  of  U.S.  trade  policy  by  virtue  of  its  statutory 
responsibility  for  maintaining  and  publishing  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS),  and  through  its  association  with 
the  Harmonized  System  Committee  (HSC)  of  the  Customs  Cooperation 
Council  in  Brussels,  Belgium.  The  Omnibus  Trade  and  Competitiveness 
Act  of  1988  designated  the  Commission  as  one  of  three  Federal 
agencies  responsible  for  formulating  official  U.S.  positions  on  technical 
and  procedural  issues  addressed  by  the  HSC.  Section  1205  of  the  1988 
Act  also  charges  the  Commission  with  the  responsibility  for  continually 
reviewing  the  HTS  and  recommending  to  the  President  any  modifications 
to  the  Schedule  that  are  needed  to  incorporate  changes  to  the 
international  Harmonized  System  adopted  by  the  Customs  Cooperation 
Council.  In  FY  1993  the  Council  adopted  extensive  modifications  to  the 
International  Harmonized  System,  and  the  Commission  completed  its 
third  Section  1205  investigation  in  connection  with  those  changes.  We 
anticipate  that  one  Section  1205  investigation  will  be  conducted  in  FY 
1995. 

The  providing  of  technical  information  and  assistance  to  the  legislative 
and  executive  branches  of  government  is  another  important  aspect  of 
the  Commission's  work.  For  the  Congress,  the  Commission  provides 
background  reports  on  proposed  legislation,  as  well  as  staff  research. 
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informal  briefings,  testimony  at  congressional  hearings,  and  technical 
assistance  in  drafting  legislation.  During  FY  1993  Commission  staff 
provided  assistance  on  almost  400  tariff  bills,  and  responded  to 
numerous  letter  and  telephone  inquiries  from  congressional  offices. 

While  the  Commission  provides  some  form  of  assistance  to  a  wide 
variety  of  agencies  within  the  executive  branch,  some  of  its  most 
important  work  involves  the  extensive  support  it  gives  to  the  United 
States  Trade  Representative  (USTR).  During  fiscal  year  1993 
Commission  staff  members  were  detailed  on  a  non-reimbursable  basis 
to  the  USTR's  Washington  office  to  provide  technical  assistance  in  a 
number  of  important  negotiations,  including  the  Uruguay  Round 
negotiations  of  the  General  Agreement  on  Tariffs  and  Trade,  and  the 
North  American  Free  Trade  Agreement.  Currently  six  Commission  staff 
members  are  detailed  on  a  non-reimbursable  basis  to  the  USTR. 

Finally,  I  would  like  to  mention  the  Commission's  work  in  monitoring  and 
reporting  on  developments  in  international  trade  that  may  affect  the 
United  States.  This  work  may  be  required  by  statutes.  Congressional 
requests,  executive  orders,  or  Presidential  proclamations.  Among  the 
Commission's  activities  in  this  area  are  the  submission  of  periodic 
reports  to  Congress  on  the  operation  of  the  trade  agreements  program 
of  the  United  States,  U.  S.  trade  with  non-market  economy  countries, 
and  the  impact  of  the  Caribbean  Basin  Initiative  on  the  U.  S.  economy. 
The  Commission  also  reports  on  shifts  in  U.  S.  imports  and  exports  of 
specific  commodities,  and  on  trade  patterns  in  more  than  300  industries. 


Trade  Remedy  Assistance  Office 

Congress  established  the  Trade  Remedy  Assistance  Office  (TRAO)  as  a 
separate  unit  within  the  Commission  in  1988,  to  provide  advice  and 
assistance  to  qualified  small  businesses  seeking  benefits  or  remedies 
under  the  U.  S.  trade  laws.  In  FY  1993  this  office  responded  to  440 
public  inquiries  and  has  responded  to  over  1 60  inquires  in  the  first  half 
of  FY  1994.  In  response  to  a  request  from  this  Subcommittee,  in  FY 
1993  TRAO  instituted  an  outreach  program  to  make  small  businesses 
more  aware  of  the  assistance  which  Congress  intends  for  them  in 
pursuing  remedies  under  the  trade  laws.  Through  this  outreach  the 
Commission  has  contacted  more  than  300  Government  agencies,  trade 
associations,  chambers  of  commerce,  and  Congressional  offices.  In  FY 
1993  nine  small  businesses  were  certified  as  eligible  to  receive 
assistance.  Six  small  businesses  have  been  certified  in  the  first  half  of 
FY  1994. 
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Office  of  Inspector  General 


Pursuant  to  the  Inspector  General  Act  Amendments  of  1988,  the 
Commission  has  established  an  independent  Office  of  inspector  General. 
The  Inspector  General  is  responsible  for  directing  and  carrying  out 
audits,  inspections,  and  investigations  of  Commission  programs  and 
operations,  and  for  reviewing  proposed  regulations,  and  procedures  with 
regard  to  their  economy,  efficiency,  and  effectiveness.  During  FY  1993, 
the  Office  of  Inspector  General  conducted  audits  of  the  Commission's 
financial  statements  for  FY  1991  and  1992,  personnel  and  payroll 
activities,  communication  services,  and  recurring  reports.  The  Office 
also  completed  numerous  investigations  and  inspections  of  the 
Commission's  internal  administrative  procedures  and  operations,  and  will 
continue  to  ensure  that  the  Commission's  administrative  and  program 
activities  conform  to  Federal  regulations  and  practices. 


Conclusion 

International  trade  will  likely  remain  in  the  forefront  of  public  policy 
issues  during  the  coming  years.  New  trade  legislation  and  new  rounds 
of  trade  negotiations  will  create  new  demands  for  the  Commission's 
investigations,  adjudications,  analyses,  and  technical  support.  This  could 
result  in  a  significant  increase  in  the  Commission's  workload  in  future 
fiscal  years.  However,  I  wish  to  emphasize  that  the  Commission  is 
presenting  a  budget  request  that  proposes  to  meet  any  additional 
demands  for  its  services  in  FY  1995  entirely  through  the  use  of  existing 
resources. 

Mr.  Chairman,  I  would  like  to  thank  you  again  for  the  opportunity  to 
discuss  the  Commission's  budget  request  with  you  today,  and  will  now 
answer  any  questions  you  may  have. 
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TRADE  POLICY 


Mr.  MORAN  [presiding].  Well,  thank  you. 

It  is  a  modest  budget  request,  in  keeping  with  the  fiscal  param- 
eters that  we  have  to  contend  with.  So  let's  ask  some  substantive 
questions  about  trade  policy,  if  you  don't  mind,  the  principal  one 
being  with  our  trade  with  some  of  our  Asian  partners. 

Most  of  the  focus  has  been  on  Japan,  where  our  trade  deficit  is 
about  two-to-one.  But  the  nation  where  we  are  having  the  most  dis- 
parate trade  deficit  occurring  is  with  China,  with  the  deficit  of 
about  four-to-one.  It  is  less  in  total  revenue  flow,  but  the  disparity 
is  greater. 

Would  you  lay  out  for  the  committee  some  of  the  nontariff-type 
trade  barriers  that  exist  with  China  that  impede  the  ability  of  our 
products  to  get  into  China? 

Mr.  Newquist.  Well,  as  you  probably  know.  Congressman 
Moran,  we  are  not  a  policymaking  body  and  basically  do  investiga- 
tions as  requested  by  the  Congress.  I  would  ask  the  General  Coun- 
sel, but  to  my  knowledge,  I  don't  believe  we  have  done  any  inves- 
tigation that  involves  nontariff  barriers  in  China. 

Ms.  SCHLITT.  I  don't  beheve  so. 

Mr.  Mohan.  So  you  would  only  look  into  it  if  a  firm  came  to  you 
and  cited  firm  trade  barriers? 

Mr.  Newquist.  No.  You  mentioned  nontariff  barriers  and  what 
I  think  are  very  salient  trade  questions  that  you  bring  up.  I  think 
we,  as  a  Commission,  have  not  really  been  involved  in  that. 

Now,  from  a  dumping  and  countervailing  duties  standpoint,  the 
People's  Republic  of  China  has  accounted  for  a  substantial  amount 
of  our  caseload.  I  could  not  give  you  a  percentage.  And  it  is  inter- 
esting to  note  that  most  of  the  industries  that  have  filed  dumping 
claims,  I  would  say  are  historically  matu>e  industries.  In  other 
words,  it  is  not  high-tech,  it  is  some  of  your  older  line  industries 
that  many  times  you  will  find  only  one  producer,  for  instance,  in 
the  United  States. 

But  our  caseload  has  been  quite  heavy  as  it  involves  the  People's 
Republic,  and  just  from  my  personal  knowledge,  the  obvious  poten- 
tial for  growth  of  that  economy  is  probably  more  substantial  than 
Japan's  in  the  future. 

INTELLECTUAL  PROPERTY  RIGHTS 

Mr.  MORAN.  Well,  I  think  it  is.  I  don't  think  there  is  any  question 
about  that,  and  that  is  why  I  am  interested  in  the  relative  trade 
barriers  that  exist  there  doesn't  seem  to  be  much  of  a  problem  in 
China  exporting  to  us;  the  problem  is  getting  products  to  them.  In 
many  parts  of  China,  they  have  the  capacity  to  purchase  our  prod- 
ucts, but  I  suspect  that  there  are  some  very  clever  schemes,  if  you 
will,  to  reduce  our  capability  to  balance  the  trade  deficit. 

The  Commissioner  of  the  Patent  and  Trademark  Office  men- 
tioned last  week  that  there  were  billions  of  dollars  of  potential 
products  that  could  be  sold  to  other  nations  after  GATT,  particu- 
larly in  South  America,  where  today  there  are  insufficient  intellec- 
tual property  protections. 
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Would  you  address  yourself  to  some  of  the  intellectual  property 
abuses,  perhaps  that  exist,  that  mitigate  against  our  being  able  to 
trade  in  the  telecommunications,  information  technology  arenas? 

Mr.  Newquist.  IPR  in  Latin  America,  of  course,  has  been  a  con- 
tinuing problem.  Where  we  get  involved  is  enforcing  Section  337, 
part  of  our  law  that  if  a  foreign  entity  is  infringing  on  a  U.S.  Pat- 
ent or  copyright  holder;  under  332,  we  have  also  done  some  exten- 
sive studies  of  what  it  costs  U.S.  business. 

It  would  seem  to  me,  and  this  is  just  my  personal  viewpoint,  the 
intellectual  property  improvement  that  we  are  going  to  see  for  U.S. 
business  is  going  to  be  probably  more  than  our  multilateral  trade 
negotiations,  i.e.  NAFTA;  and  if  you  noticed  how  Mexico  really 
brought  their  IPR  law  to  a  world-class  standard,  and  if  we  continue 
on  with  either  NAFTA  or  free  trade  agreements  in  Latin  America, 
hopefully,  the  other  countries — Chile  has  done  a  good  job  also. 

Mr.  MORAN.  Has  anybody  made  any  estimate  of  what  economic 
potential  lies  with  the  United  States  if  we  were  to  secure  intellec- 
tual property  right  protections  such  as  are  being  pursued  through 
GATT  and  NAFTA? 

Mr.  Newquist.  The  one  that  the  Commission  did  is  about  four 
or  five  years  old,  I  believe,  and  the  annual  was  approximately  $60 
billion.  It  was  a  big  enough. 

Mr.  MORAN.  Well,  it  is  probably  50  percent  greater  than  that 
now. 

Mr.  Newquist.  Yes,  because  it  is  either  five  or  six  years  old.  But 
it  is  a  substantial  amount. 

Mr.  MORAN.  So  we  are  looking  at  over  $100  million  in — this  is 
revenue,  not  profit;  it  is  revenue — in  terms  of  sale  of 

Mr.  Newquist.  It  is  really  lost  revenue  for  the  corporate  entities, 
for  the  companies  that  would  have 

Mr.  Mohan.  Because  of  insufficient  intellectual  property  rights? 

Mr.  Newquist.  Right.  But  I  would  think  particularly  within  this 
hemisphere  you  get  real  good  IPR  results  in  those  free  trade  agree- 
ments, like  NAFTA,  and  as  we  begin  to  work,  whether  it  is  free 
trade  agreements  or  even  in  framework,  IPR  is  always  one  thing 
that  our  government  goes  to  those  countries  with. 

Chile  has  done  a  good  job;  Brazil  probably  falls  behind  as  much 
as  anyone,  could  show  some  improvement.  But  you  are  talking 
about  some  real  money  for  American  business  when  you  get  into 
that  area. 

Mr.  MORAN.  I  have  to  run  down  and  vote.  I  know  the  Chairman 
has  a  number  of  questions  he  wants  to  ask. 

Mr.  Newquist.  Thank  you,  Congressman  Moran. 

Mr.  Moran.  Thank  you. 

section  332  investigations 

Mr.  MoLLOHAN.  Mr.  Chairman,  you  anticipate  that  22,  I  believe, 
new  Section  332  investigations  are  being  initiated  in  the  fiscal  year 
1994  and  1995. 

Only  nine  new  Section  332  investigations  were  initiated  in  1993; 
is  that  correct? 

Mr.  Newquist.  That  is  correct. 

Mr.  MOLLOHAN.  What  accounts  for  the  substantial  increase  in 
1994  and  1995? 
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Mr.  Newquist.  Most  of  that  number  has  come  in  consultation 
with  the  Senate  Finance  Committee  and  the  Ways  and  Means 
Committee  and  the  USTR  on  the  indications  that  they  have  given 
us.  I  would  suspect,  more  than  anything,  it  is  going  to  be  specific 
studies  that  evolve  out  of  implementing  NAFTA,  implementing  the 
GATT  Round. 

We  are  already  into  the  master  investigation  for  Ways  and 
Means,  in  analyzing  the  economic  effects  of  the  overall  Uruguay 
Round  Agreement.  But  I  think  that  is  the  substantive  side  of  it. 
But  once  again,  it  is  simply  a  forecast. 

Mr.  MOLLOHAN.  In  anticipation? 

Mr.  Newquist.  It  is  really  something  we  don't  control.  We  basi- 
cally have  to  look  at  those  three  clients  and  ask  them  to  give  us 
the  best  guess  that  they  can. 

Mr.  MoLLOHAN.  And  that  number  is  based  upon  information  that 
they  have  given  you? 

Mr.  Newquist.  The  Ways  and  Means,  Finance  and  USTR. 

Mr.  MOLLOHAN.  Do  you  have  any  request  from  the  Senate  Appro- 
priations Committee? 

Mr.  Newquist.  No,  sir. 

Mr.  MOLLOHAN.  How  many  332  investigations  have  been  under- 
taken to  date  in  fiscal  year  1994? 

Mr.  Newquist.  Eight. 

Mr.  MOLLOHAN.  Would  that  suggest  that  your  projection  is  pretty 
well  on  target? 

Mr.  Newquist.  I  think  we  projected  22,  so  we  are  down. 

Mr.  MOLLOHAN.  If  you  have  eight  to  date  this  year,  would  you 
expect  to  have  14  more? 

Mr.  Newquist.  Yes,  that  is  as  of  March  31st.  I  would  anticipate, 
probably. 

Mr.  MOLLOHAN.  Twenty-two  might  be  a  little  high? 

Mr.  Newquist.  Still  might  be  a  little  high.  But  once  again,  I 
think  USTR  has  some  substantive  work  that  may — that  number 
may  actually  be  closer  than  it  looks  like  right  now. 

Mr.  MOLLOHAN.  Say  that  again.  I  am  sorry. 

Mr.  Newquist.  USTR  may  have  more  work  for  us  than  we  actu- 
ally know  specifically  about  right  now,  that  may  very  well  make 
the  22  pretty  close  to  the  mark. 

Mr.  MOLLOHAN.  Did  the  number  of  Section  332  investigations  re- 
quested fluctuate  during  negotiation  of  GATT  and  NAFTA? 

Ms.  SCHLITT.  They  always  fluctuate.  I  don't  know  that  it  would 
be  directly  related  to  the  negotiations.  They  started,  I  think,  in 
roughly  1986  or  1987,  and  certainly  the  number  has  fluctuated 
from  then  to  1994. 

Mr.  Newquist.  The  NAFTA  actually  really  only  precipitated,  I 
guess,  three — ^Ways  and  Means  asked  us  to  do  a  two-parter  early 
on  that  asked  us  to  look  at  the  economic  reforms  in  Mexico  and 
then  the  potential  Free  Trade  Agreement;  and  then  we  did  the  ac- 
tual formal  investigation  on  the  economic  effects  of  NAFTA,  so 
NAFTA  itself  really  accounted  for  three,  over  about  a  three-and-a- 
half-year  period,  four-year  period. 
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STEEL  CASES 

Mr.  MOLLOHAN.  You  all  looked  at  the  injury  questions  with  re- 
gard to  steel  dumping,  did  you  not? 

Mr.  Newquist.  Right.  We  have  72. 

Ms.  SCHLITT.  I  think  it  is  72  cases. 

Mr.  Newquist.  Seventy-two  separate  cases  that  were  all  consid- 
ered at  the  same  time. 

Mr.  MoLLOHAN.  And  you  determined  that  there  wasn't  injury? 

Tell  me  what  your  role  in  that  was. 

Ms.  SCHLITT.  The  Commission  considered  72  final  investigation 
cases.  I  am  sorry  I  don't  have  the  precise  numbers  with  me.  It  went 
affirmative  with  respect  to  roughly,  was  32  investigations  covering 
50  percent  of  the  cases  by  value  of  imports  and  found  no  material 
injury  by  reason  of  the  imports  in  the  remainder  of  those  cases. 

Mr.  MOLLOHAN.  I  am  sorry.  Say  that  again. 

Ms.  SCHLITT.  There  were  72  cases.  The  Commission  went  affirm- 
ative in  50  percent  and  negative  in  50  percent  of  those  cases  by 
value  of  imports.  We  can  get  a  precise  list  on  that.  Many  of  those 
cases  are  now  currently  under  appeal,  and  some  may  be  returning 
to  the  Commission  on  remand. 

[The  information  follows:] 
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CERTAIN  FIAT-ROIiaP  STEEL 
PRODDCT  DETERNINATIOKS 


ITC  AFFIRMATIVE   DETERMINATIONS 
ON  SUBSIDIZED   IMPORTS 


Coungrv 


Platf 


Hot -rolled 
arodueta 


Cold> rolled 


Corrosion- 

rcsistsnt 
areduets 


Belglua  701 -TA- 319 

Brazil  701 -TA- 320 

Frence   

Cermeny  701 -TA- 322 

Korafi  

Mexico   701 -tA- 325 

Spain 701 -TA- 326 

Sweden  701 -TA- 327 

United  Kingdoa  .  701 -TA- 328 


701 -TA- 340 
701 -TA- 342 


701 -TA- 348 
701-TA-349 
701-TA-350 


ITC  NEGATIVE   DETERMINATIONS 
ON   SUBSIDIZED   IMPORTS 


Country 


flaw 


Hot-rolled 
nrodugts 


Austria   ..... 

Belgium   701 -TA- 329 

Brazil     701 -TA- 330 

France     701-TA-321  701-TA-331 

Cemany 701-TA-332 

Italy 701-TA-323 

Korea  701-TA-324     701-TA-334 

Mexico   ..... 
Nev  Zealand  ... 

Spain  

Sweden  


Cold- rolled 
nreduetg 


701-TA-336 
701-TA-337 
701-TA-338 
701-TA-339 

701 -TA- 341 


701-TA-344 


Corrosion- 
resistant 
nroduets 


701 -TA- 347 


701 -TA- 351 
701 -TA- 352 

701-TA-353 
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CERTAIN  FIAT-ROLLED  STEEL 
PRODUCT  DETERMINATIONS  (CONT'D) 


ITC  AFFIRMATIVE  DETERMINATIONS 
ON  DUMPED  IMPORTS 


Country 


rUtfe. 


Hot-roll«d 
Broduec« 


Cold-rolled 
Broduet. 


Corrosion- 

resistant 

products 


Austrslis  .... 

BelgiuB  731 -TA- 573 

Brszll  731 -TA- 574 

Csnsds   731 -TA- 575 

Finland  731 -TA- 576 

France   

Gemany 731 -TA- 578 

Japan   

Korea   

Mexico   .....  731 -TA- 582 
Netherlands  .  .  . 

Poland   731 -TA- 583 

Roaania  731-TA-584 

Spain 731 -TA- 585 

Sweden   731 -TA- 586 

United  KingdoB   .  731 -XA- 587 


731-XA-60A 
731-TA-607 
731-XA-608 


731 -TA- 612 


731-TA-6U 

731-TA-615 
731-TA-616 
731-TA-617 
731-TA-618 


ITC  NEGATIVE   DETERMINATIONS 
ON   DUMPED   IMPORTS 


Corrosion- 

Hot-rolled 

Cold-rolled 

resistant 

Countrv 

riBcc 

— uroduef 

products 

Argentina   .... 

Austria   

BelgiuB   731-TA-588 

Brazil      731-TA-589 

Canada      731 -TA- 590 

France      .....  731-TA-577          731 -TA- 591 

Geraany   731-TA-592 

Italy 731-TA-579 

Japan 731-TA-594" 

Korea  731-TA-581     731-tA-595 

Mexico   

Netherlands  .  .  .  731 -TA- 596 

Spain  


731-TA-597 
731 -TA- 599 
731-TA-600 
731-TA-601 
731-TA-602 
731 -TA- 603 

731-TA-605 
731.TA-606 


731 -TA- 609 


731-TA-613 


731-TA-619 
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Mr.  Newquist.  That  was  by  far  the  biggest  investigation — I 
mean,  from  a  resource  standpoint — that  I  suspect  the  Commission 
has  undertaken  in  its  history. 

URUGUAY  ROUND 

Mr.  MOLLOHAN.  You  indicate  in  your  statement  the  Uruguay 
Round  implementing  legislation  will  require  the  Commission  to 
conduct  injury  reviews  of  all  outstanding  antidumping  legislation 
over  five  years  old.  You  indicate  that  there  are  approximately  400 
such  orders  that  will  have  to  be  reviewed. 

What  accounts  for  that?  Is  there  a  backlog  of  antidumping  and 
countervailing  duty  orders? 

Mr.  Newquist.  I  will  ask  our  General  Counsel  to  answer  that. 

Ms.  SCHLITT.  It  is  not  a  backlog,  sir.  There  is  currently  no  sunset 
provision  in  U.S.  law,  so  that  once  an  antidumping  or  countervail- 
ing duty  order  is  entered  by  the  Department  of  Commerce  after  a 
finding  of  dumping  or  subsidy  and  injury,  it  stays  in  place  unless 
the  Department  of  Commerce  revokes  it  because  of  the  cessation  of 
the  dumping  or  the  subsidy  over  a  period  of  years.  They  have  rules 
on  that. 

Or  the  Commission  may  review  the  case  on  a  fairly  limited  basis. 
If  there  are  allegations — that  there  are  changed  circumstances.  Ab- 
sent one  of  those  reviews,  the  way  U.S.  law  currently  operates, 
those  orders  remain  in  effect. 

It  is  not  a  backlog;  the  state  of  the  law  is  that  they  will  continue 
in  most  cases.  The  Uruguay  Round  Agreement  now  requires  that 
with  respect  to  each  of  those  outstanding  orders,  every  five  years 
each  signatory  will  have  to  review  both  to  determine  whether 
dumping  or  injury  would  continue  or  recur  if  the  order  were  re- 
voked. 

Mr.  Newquist.  That  is  probably  the  most  substantive  thing  that 
will  affect  us  in  the  future,  because  that  could  really  increase.  De- 
pending on  how  the  Congress  implements  the  sunset  legislation,  it 
could  have  a  material  manpower  effect,  probably  no  earlier  than 
1996,  but  certainly  in  1997  and  beyond. 

Mr.  MOLLOHAN.  Okay.  We  are  going  to  have  some  questions  to 
submit  for  the  record  and  we  appreciate  your  testimony  this  morn- 
ing. 

Mr.  Newquist.  Thank  you  very  much,  Mr.  Chairman.  We  appre- 
ciate your  attention. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 
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QUESTIONS  SUBMITTED  BY  CONGRESSMAN  MOLLOHAN 

Question 

1.  Your  statement  also  mentions  the  number  of  new  investigations  which  could  result  from  the 
implementation  of  Uruguay  Round  agreements.  What  specific  areas  or  industries  do  you  expect  to  be 
investigated,  and  does  your  currant  work  force  have  the  expertise  to  address  these  areas? 

Answer 

While  it  is  still  early  in  the  Commission's  analysis  of  the  impact  of  the  Uruguay  Round  Agreements, 
anytime  there  are  extensive  changes  in  the  rules  of  international  trade  there  is  the  potential  for 
individual  industries  to  be  adversely  affected.  This  in  turn  could  result  in  an  increase  in  the 
Commission's  caseload.  In  addition,  the  Commission  is  frequently  asked  by  the  Congress  or  the 
President  to  evaluate  economy-wide  trade  issues:  there  is  the  potential  that  the  extensive  changes 
being  brought  about  by  the  Agreements  could  generate  such  requests  in  the  areas  of  environment, 
antitrust/competition  policy,  intellectual  property  rights,  labor  standards,  market  access,  and  others. 

With  respect  to  Title  VII  investigations  there  are  two  areas  of  increased  caseload  known  to  be  coming 
to  the  Commission  apart  from  any  new  filings:  those  countervailing  duty  (cvd)  investigations  for  which 
the  Commission  has  not  made  an  injury  finding  (i.e.,  involving  countries  not  considered  under  the  1979 
Trade  Agreements  Act  to  be  "under  the  agreement")  and  the  "sunset"  cases.  There  are  approximately 
45  cases  in  the  first  category  and  370  in  the  second. 

In  the  group  of  45  cvd  cases,  about  50  percent  involve  steel  and  iron  products,  20  percent  involve 
textiles  and  apparel,  and  1 5  percent  involve  agricultural  products.  In  the  group  of  370  "sunset  cases", 
about  25  percent  involve  steel  and  iron  products,  1 5  percent  involve  machinery  and  equipment,  1 5 
percent  involve  chemical  products,  and  10  percent  involve,  respectively  agricultural  products,  high- 
tech/electronic  products,  metals,  and  textiles  and  apparel. 

On  the  question  of  workforce  readiness,  the  Commission  seeks  to  maintain  a  comprehensive,  on-board, 
base  of  expertise  on  all  industries  and  trade  issues.  This  expertise  is  housed  in  our  staff  of  commodity 
analysts,  trade  economists,  lawyers,  and  nomenclature  analysts.  While  well-staffed  in  most  areas,  we 
are  in  the  process  of  rebuilding  staff  in  two  important  areas:  service  industries  and  competitiveness. 


Question 

2.  What  additional  responsibilities  does  the  Uruguay  Round  implementing  legislation  place  on  the  ITC, 
and  how  will  those  requirements  be  addressed  in  your  requested  level  of  resources  in  FY  19957 


Answer 

Much  of  the  Commission's  workload  is  generated  by  economic  and  political  events  over  which  it  has 
no  control.  Such  events  evolve  rapidly  and  have  consequences  that  are  difficult  to  forecast.  The 
Commission  projects  no  significant  Increases  in  its  FY  1 995  workload,  but  it  does  anticipate  that  the 
Uruguay  Round  and  the  NAFTA  agreements  could  significantiy  increase  its  workload  in  FY  1996  and 
beyond. 
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Implemenling  legislation  for  the  Uruguay  Round  agreements  wvill  require  the  Commission  to  conduct 
injury  reviews  of  all  outstanding  antidumping  and  countervailing  duty  orders  over  five  years  old.  This 
will  create  a  permanent  and  very  significant  increase  in  the  Commission's  workload;  there  are  now 
approximately  370  such  orders  that  will  have  to  be  reviewed.  The  timetable  for  accomplishing  these 
reviews  is  still  uncertain  as  the  Congress  has  not  yet  drafted  implementing  legislation  for  the  Uruguay 
Round. 


In  addition  to  these  'sunset'  review  investigations,  the  new  trade  agreements  will  likely  increase  the 
CommisskHi's  worktoad  in  other  areas  as  weli.  The  Commissk)n  will  have  to  conduct  initial  injury 
investigations  on  approximatehr  45  outstanding  countervailing  duty  orders  for  which  ii^jury 
determinations  were  not  required  when  the  order  was  issued.  The  Commisskm  win  likely  begin  these 
as  promptiy  as  possible  after  the  implementing  legislation  is  effective,  in  order  to  complete  them  before 
the  transition  "sunset'  reviews  begin.  In  addition,  the  Uruguay  Round  Agreement  on  Safeguards 
aitows  participating  countries  to  take  safeguard  actions  for  a  period  of  up  to  three  years  without  having 
to  pay  compensation  in  the  form  of  providing  an  equivalant  level  of  concessions.  This  may  encourage 
more  U.S.  industries  to  file  with  the  Commisston  petitions  for  import  relief  under  section  201  of  ths 
Trade  Act  of  1 974.  The  Commisston  also  anticipates  an  increase  in  court  ntigatfon  and  GATT  disputes, 
as  parties  seek  to  clarify  the  new  terms  and  standards  contained  in  the  new  agreements  and  their 
implementing  legislation.  Finally,  based  on  pravtous  experience  of  changes  in  mqjor  trade  legislation, 
the  new  agreements  wiO  probably  lead  to  an  increase  in  the  number  of  requests  from  the  Congress  end 
the  President  for  Commisskm  factfinding  investigations  and  evaluations  of  the  economic  effects  of 
various  aspects  of  the  agreements. 

Question 

3.  In  your  prepared  statement,  you  indteato  that  witila  you  sliouM  be  able  to  accommodate  ttw  limited 
worktoad  increases  antictpatad  for  FY  1995  within  your  budget  request  you  may  require  substantial 
increases  in  FY  1996  and  beyond.  Have  you  done  an  estimate  of  the  increases  which  may  be  required 
in  the  outyears?  Please  provkle  detafls  of  the  basis  for  this  estimate  for  the  record. 

Answer 

Tha  CommisskNi's  budget  estimates  are  based  on  the  assumpthm  that  its  worktoad  wfl  remain  at  about 
to  current  level  for  FY  1995:  therefore,  we  believe  that  it  Is  important  to  maintain  tiw  proposed  level 
of  resources  through  FY  1995  in  order  that  the  Commisakin  be  prepared  to  meat  to  statutory 
responsMiiitias  in  future  fiscal  years.  However,  as  nwntkMwd  in  question  two.  much  of  our  wotkkMd 
is  generated  by  economic  and  poficy  related  issues  over  which  we  have  no  control.  Also.  Congress 
has  not  yet  drafted  implementina  legislation  for  ttie  Uruguay  Round.  Therofbre,  givan  the  uncertainty 
as  to  the  Commisston's  investigative  case  k>ad  from  yaar-to^ear  and  the  support  raquiramentt  placed 
on  to  resources  by  continuing  trade  negotiations,  it  is  difficuH  to  anticipate  ol  of  the  demands  that  the 
Commission  wS  face  12  to  18  months  in  tha  future. 


fitBtkw  397  tnvwihMtiBM 
Quaition 

1.  Your  ttatoment  notas  that  a  significant  nunnber  of  woffcyoors  (36  FIE)  ore  dovotod  to  faction  337 
investigations.  To  wttat  oxtait  wfl  the  Uruguay  Round  agreementt  impact  the  workload  rolatod  to 
•action  337  Inwastigaliont? 
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Answer 

Although  the  Uruguay  Round  agreements  do  not  directly  address  Section  337,  the  United  States 
government  has  agreed,  pursuant  to  a  GATT  panel  report,  to  amend  Section  337  in  conjunction  with 
the  implementation  of  the  Uruguay  Round.  However,  the  substance  of  forthcoming  amendments  to 
Section  337  still  remains  unclear.  The  only  pending  legislation  proposing  to  amend  Section  337  is  the 
Intellectual  Property  Protection  Act  of  1993.  S.  148.  103d  Cong.,  1st  Sess.  (1993)  introduced  by 
Senator  Rockefeller  and  others.  If  ultimately  enacted,  provisions  in  this  legislation  could  well  affect 
the  Commission's  Section  337  workload  but  the  overall  impact  of  the  legislation  is  unclear.  For 
example,  a  provision  allowing  for  assertion  of  related  counterclaims  could  deter  the  filing  of  some 
complaints  while  significantly  increasing  the  number  of  issues  to  be  adjudicated  in  connection  with 
others.  The  legislation  also  provides  for  the  filing  of  declaratory  judgment  actions  that  cannot  be 
brought  under  the  existing  statute.  However,  it  is  presently  unknown  whether  this  provision  will  give 
rise  to  a  significant  number  of  additional  complaints. 

If  legislation  amending  Section  337  is  enacted,  past  experience  indicates  that  the  amendments  will 
raise  new  issues  of  statutory  interpretation  and  engender  substantial  additional  litigation  before  both 
the  Commission  and  the  Court  of  Appeals  for  the  Federal  Circuit,  the  court  that  hears  appeals  from 
Section  337  determinations.  Moreover,  the  Commission  will  have  to  devote  significant  resources  to 
amending  its  337  Rules  before  the  effective  date  of  such  legislation.  Therefore,  the  number  of  work 
years  devoted  to  Section  337  investigations  is,  at  least  in  the  near  term,  likely  to  remain  at  or  above 
the  present  level  if  anticipated  amendments  to  Section  337  are  enacted  in  conjunction  with  Uruguay 
Round  legislation. 


Question 

2.  What  is  the  average  length  of  time  necessary  for  the  review  of  Section  337  complaints?  How  has 
this  changed  over  the  past  several  years? 


Answer 

The  Commission's  own  administrative  regulations  require  the  Commission  to  determine  whether  to 
institute  a  Section  337  investigation  within  a  month  after  the  filing  of  a  complaint  or,  in  the  case  of 
complaints  involving  requests  for  temporary  relief,  within  35  days  after  filing  of  the  request.  With  rare 
exceptions,  these  deadlines  are  adhered  to.  As  required  by  statute,  the  Commission  makes  its 
determinations  regarding  violation  and  remedy  within  12  months  or,  in  investigations  declared  to  be 
"more  complicated,"  within  18  months  after  institution  of  a  Section  337  investigation.  The 
Commission  has  operated  under  these  time  limits  for  the  past  20  years.  In  accordance  with  the 
statute.  Commission  decisions  on  requests  for  temporary  relief  are  made  within  90  days  or,  in  the  case 
of  requests  that  are  designated  more  complicated,  within  1 50  days  of  institution  of  the  investigation. 
Legislation  setting  forth  these  time  limits  for  temporary  relief  proceedings  was  enacted  in  1988. 

Typically,  the  Commission  requires  the  full  twelve  months  to  render  a  final  decision  in  a  Section  337 
investigation.  Investigations  that  receive  a  more  complicated  designation  often  require  the  maximum 
of  18  months  to  complete.  In  the  last  two  fiscal  years,  approximately  one-third  of  the  Commission's 
Section  337  investigations  have  been  declared  mora  complicated.  The  time  required  to  complete  a 
Section  337  investigation  is  consumed  by  discovery  and  motions  practice,  a  hearing  on  the  merits  in 
accordance  with  the  Administrativo  Procedure  Act,  and  preparation  of  an  initial  decision  by  an 
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administrative  law  judge,  as  well  as  a  review  of  that  decision  by  the  Commission  and,  where 
appropriate,  issuance  of  a  Commission  determination  on  remedy  issues. 


Question 

3.  You  are  estimating  that  18  new  investigations  will  be  instituted  in  both  FY  1994  and  FY  199S  ~ 
how  do  you  determine  the  projected  workload  in  this  area?  Can  the  Commission  exercise  any  control 
over  the  number  of  investigations  to  be  considered? 


Answer 

In  estimating  how  many  Section  337  complaints  that  are  likely  to  be  instituted  in  the  next  two  years, 
the  Commission  normally  considers  the  level  of  filings  in  the  current  year  in  conjunction  with  the  level 
of  inquiries  and  other  information  obtained  from  the  outside  bar  regarding  potential  new  complaints. 
The  number  of  new  investigations  instituted  in  a  given  year,  however,  does  not  fully  reflect  Section 
337  workload  since  this  figure  does  not  include  investigations  that  continue  from  the  prior  year  or 
investigations  that  are  remanded  on  appeal  from  the  Court  of  Appeals  for  the  Federal  Circuit. 
Moreover,  the  number  of  projected  new  investigations  does  not  include  enforcement,  modification,  or 
advisory  opinion  proceedings  relating  to  outstanding  Section  337  remedial  orders. 

The  Commission's  ability  to  exercisa  control  over  the  number  of  Section  337  investigations  is  actually 
quite  limited.  Although  the  Commission  can  self-institute  a  Section  337  investigation,  it  has  not  done 
so  in  recent  years  except  in  the  case  of  enforcement  investigations.  Rather,  Section  337  investigations 
are  typically  instituted  as  a  result  of  complaints  filed  by  private  entities.  In  this  regard.  Section  337 
provides  that  the  Commission  "shall  investigate  any  alleged  violation."  In  deciding  whether  an 
investigation  should  be  instituted  and  referred  to  an  Administrative  Law  Judge  for  an  Administrative 
Procedure  Act  hearing  and  initial  decision,  the  Commission  determines  whether  the  complaint  satisfies 
the  Commission's  rules  and,  assuming  the  allegations  in  the  complaint  are  true,  whether  a  colorable 
claim  has  been  presented.  During  the  last  two  years,  only  one  complaint  has  been  rejected  by  the 
Commission  for  failure  to  state  a  colorable  claim  under  Section  337. 


Status  of  Authorization 

Question 

1.  What  is  the  status  of  the  Commission's  authorization  for  fiscal  year  19957 

Have  hearings  been  scheduled  at  this  point,  and  do  you  expect  an  authorization  to  be 
enacted  prior  to  the  completion  of  the  appropriations  process? 


Answer 

During  last  year's  budget  process  both  of  the  Commission's  authorizing  committees-the  Senate 
Committee  on  Rnance  and  the  House  Committee  on  Ways  and  Means-agreed  on  funding  levels  for 
the  Commission  for  FY  1994  of  $45,416,000  and  of  $45,974,000  for  FY  1995,  but  only  the  House 
passed  a  bill  containing  these  amounts.  Therefore,  the  Commission  does  not  have  an  authorization  bill 
for  FY  1994  or  FY  1995  at  this  time. 
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Neither  the  Senate  Finance  nor  the  House  Ways  and  Means  Committees  have  scheduled  hearings  on 
the  Commission's  authorization  this  year,  and  it  is  uncertain  if  they  will  take  final  action  on  a  FY  1 994 
and  FY  1995  authorization. 


Support  to  Other  Agencies 


Question 


1.  What  is  the  current  level  of  support  provided  by  the  agency  to  the  Office  of  the  U.S.  Trade 
Representative  in  FY  19947  How  does  this  differ  from  the  level  provided  in  FY  1993,  and  do  you 
anticipate  any  changes  in  FY  19957 


Answer 

The  Commission  has  been  a  principal  contributor  of  staff  time,  expertise,  and  data  for  both  the  NAFTA 
and  Uruguay  Round  tariff  negotiations  to  USTR.  Also,  at  the  request  of  USTR,  extensive  support  is 
being  provided  in  preparing  data  and  analysis  of  the  U.S.  market  access  concessions  in  the  Uruguay 
Round  for  the  Congress  and  the  GATT  Secretariate.  The  Commission  currently  has  six  employees 
detailed  to  the  Washington  office  of  the  USTR.  During  FY  1993  nine  Commission  employees  were  on 
nonreimbursable  details  to  the  USTR.  The  Commission  expects  that  requests  for  support  from  the 
USTR  will  continue  at  the  same  level  in  FY  1995  as  the  previous  years  and  that  the  Commission  will 
provide  that  support.  The  Commission  would  review  any  budget  reductions  to  determine  their  effect 
on  the  Commission  as  a  whole.  However,  a  reduction  in  the  Commission's  budget  could  affect  the 
extensive  support  the  Commission  provides  to  the  USTR,  including  the  number  of  detail  assignments. 


Question 

2.    Are  you  providing  support  to  any  other  agencies7    If  so.  please  provide  for  the  record  a  chart 
depicting  the  support  provided  by  agency. 


Answer 

The  Commission  does  not  have  any  staff  member  assigned  to  any  Executive  agency  with  the  exception 
of  the  USTR.  However,  the  Commission  has  three  staff  members  transferred  to  international 
organizations  with  re-employment  rights. 


AGENCY 

NUMBER  OF 
EMPLOYEES 

LOCATION 

Organization  for  Economic  Co- 
operation and  Development 

1 

Paris,  France 

Customs  Cooperation  Counsel 

1 

Brussels,  Belgium 

GATT 

1 

Geneva,  Switzerland 

857 


QUESTIONS  SUBMITTED  BY  CONGRESSMAN  KOLBE 


Question 

The  ITC  is  currently  conducting  a  study  on  the  economic  effects  of  anti-dumping  and  countervailing 
duty  order  and  suspension  agreements  originally  requested  by  the  Bush  Administration.  What  is  the 
status  of  that  study?  When  do  you  anticipate  its  completion?  Because  changes  to  our  anti-dumping 
laws  are  likely,  would  the  ITC  be  in  a  position  to  discuss  some  of  their  findings? 


Answer 

This  332  investigation  was  initiated  by  the  Commission  on  July  1,  1993  and  is  due  to  USTR  by  June 
30,  1995  and  is  proceeding  on  schedule.  The  Commission  has  approved  an  annotated  outline  for  the 
report  and  our  staff  has  assembled  a  proposed  set  of  Titie  VII  cases  for  in  depth  study.  Staff  is  also 
working  on  a  detailed  methodology  for  the  case  studies  and  is  continuing  to  work  with  the  Customs 
Service,  Department  of  Commerce,  and  other  sources  to  assemble  the  necessary  data.  Until  the  study 
is  complete,  it  would  be  premature  for  the  Commission  to  release  any  information  concerning  its 
findings. 


Question 

In  1992,  the  ITC  completed  a  report  on  the  prospects  for  greater  trade  liberalization  in  the  Western 
Hemisphere.  Has  the  ITC  updated  this  report  for  the  current  Administration?  Do  you  plan,  or  do  you 
know  of  any  other  plans  in  Congress  or  the  Administration,  for  any  other  studies?  Would  it  not  be  a 
good  idea  to  update  some  of  this  information  because  of  the  Latin  American  leaders  summit  hosted 
by  the  President  this  December?  What  are  your  thoughts  of  this  issue? 


Answer 

In  July  1 992,  U.S.  Market  Access  in  Latin  America:  Recent  Liberalization  Measures  and  Remaining 
Barriers  (With  a  Special  Case  Study  on  Chile),  requested  by  the  Senate  Finance  Committee 
(Investigation  Number  332-318),  was  released. 

The  following  April,  the  ITC  provided  a  classified  study  to  USTR  entitled  Enterprise  for  the  Americas 
Initiative:  Regional  Economic  Trends  and  Likely  Effects  of  a  Hemispheric  Free-Trade  Zone  (Investigation 
Number  332-340).  This  study  provided  additional  information  on  recent  economic  developments  in 
30  countries  participating  in  Enterprise  for  the  Americas  (EAI),  a  brief  discussion  of  the  likely  effects 
of  a  hemispheric  free  trade  zone  (HFTZ)  on  the  United  States,  and  analyses  of  the  likely  effects  of  a 
HFTZ  on  eight  U.S.  industrial  and  other  sectors. 

As  required  by  section  108  of  the  NAFTA  implementing  legislation,  by  July  1,  1994,  the  President 
must  submit  to  Congress  his  recommendations  for  free  trade  area  negotiations.  Should  the  President 
enter  into  such  negotiations,  the  ITC  would  be  required  to  examine  the  probable  economic  effects  of 
prospective  agreements  on  U.S.  industries.  At  the  time  negotiating  authority  is  requested  or  granted, 
the  Congress  or  the  Administration  could  also  request  that  the  ITC  update  information  regarding 
liberalization  and  market  opening  progress  in  selected  countries. 
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Question 

You  are  currently  doing  a  study  on  the  economic  impact  of  the  Uruguay  Round  on  the  U.S.  economy. 
When  will  this  study  be  completed?  How  important  is  successful  implementation  of  the  Uruguay 
Round  to  our  country? 


Answer 

On  March  23,  1 994,  the  Commission  received  a  letter  from  the  Senate  Committee  on  Rnance  and  the 
House  Committee  on  Ways  and  Means,  jointly  asking  the  Commission  to  conduct  a  study  on  the  likely 
economic  effects  of  the  GATT  Uruguay  Round  Agreements.  The  Committees  have  requested  the 
Commission's  report  by  June  1 7,  1 994.  In  response  the  Commission  instituted  an  investigation  which 
will-- 

(1 )  Review  existing  economy-wide  studies  of  the  estimated  effects  of  the  Uruguay  Round, 
focusing  on  the  impact  on  overall  U.S.  employment,  output,  and  trade  flows;  and 

(2)  Analyze  the  impact  of  both  tariff  and  nontariff  provisions  of  the  GATT  Uruguay  Round 
Agreements  on  58  separate  agricultural,  industrial,  and  service  sectors  of  the  economy. 

While  it  is  too  early  in  our  study  to  indicate  precisely  how  important  successful  implementation  of  the 
Uruguay  Round  will  be  to  the  U.S.  economy  and  to  individual  sectors,  preliminary  assessments  indicate 
that  the  effects  will  generally  be  positive  in  terms  of  production,  employment,  national  income,  and 
trade.  The  magnitude  of  effects  will  vary  by  sector,  but  generally  positive  effects  are  expected 
because  of  the  cuts  in  foreign  tariffs  and  non-tariff  barriers;  increased  protection  of  intellectual  property 
rights;  inclusion  of  services  and  agriculture  under  the  GATT;  more  uniform  adherence  to  trade  rules  in 
developing  countries;  effective  rules  for  settlement  of  international  disputes;  and  establishment  of  a 
new  World  Trade  Organization. 


Question 

I  understand  that  the  ITC  recommended  to  the  President  that  he  curtail  Chinese  honey  imports.  Did 
the  President  accept  the  ITC's  recommendation?  What  was  the  basis  for  the  recommendations?  Did 
it  take  into  account  the  increased  costs  U.S.  consumers  would  pay  with  a  honey  import  reduction? 


Answer 

In  January,  the  Commission  found,  on  the  basis  of  information  developed  in  investigation  No.  TA-406- 
1 3,  Honey  from  China,  that  market  disruption  exists  with  respect  to  imports  of  honey  from  China-that 
is,  imports  of  honey  from  China  are  increasing  rapidly  so  as  to  be  a  significant  cause  of  threat  of 
material  injury  to  a  domestic  Industry.  As  stated  in  the  report  on  the  investigation  (USITC  publication 
No.  2715,  January  1994),  the  Commissioners  fully  considered  the  effects  of  their  recommendations 
on  U.S.  consumers.  On  April  21,  1994,  the  President  determined  that  import  relief  for  honey  is  not 
in  the  national  economic  interest  of  the  United  States.  He  directed  the  United  States  Trade 
Representative  to  monitor  imports  of  honey  from  China  (see  Congressional  Record-House,  April  21 , 
1994,  page  H2617,  for  the  President's  message  to  Congress  explaining  his  action). 


Thursday,  April  21, 1994. 
UNITED  STATES  INFORMATION  AGENCY 

WITNESSES 

JOSEPH  DUFFEY,  DIRECTOR 

JOSEPH  B.  BRUNS,  ACTING  ASSOCIATE  DIRECTOR  FOR  BROADCAST- 
ING 

ROBERT  POWERS,  ACTING  ASSOCIATE  DIRECTOR  OF  POLICY  AND 
PROGRAMS 

BARRY  FULTON,  ACTING  ASSOCIATE  DIRECTOR  FOR  EDUCATIONAL 
AND  CULTURAL  AFFAIRS 

RICHARD  STEPHENS,  ACTING  ASSOCIATE  DIRECTOR  FOR  MANAGE- 
MENT 

DOUGLAS  WILSON,  DIRECTOR  OF  CONGRESSIONAL  AND  INTERGOV- 
ERNMENTAL AFFAIRS 

STANLEY  M.  SILVERMAN,  AGENCY  BUDGET  OFFICER 

Mr.  MOLLOHAN.  The  first  item  we  will  consider  this  afternoon  is 
the  fiscal  year  1995  budget  request  for  the  United  States  Informa- 
tion Agency.  The  total  request  for  the  seven  appropriation  items 
and  two  trust  funds  is  $1,430,420,000.  This  amount  is  an  increase 
of  $79,435  million  above  the  appropriations  enacted  for  fiscal  year 
1994  on  a  comparable  basis. 

Here  to  testify  on  behalf  of  this  request  is  the  director  of  the 
United  States  Information  Agency,  the  honorable  Joseph  Duffey. 
Since  this  is  your  first  appearance  before  the  committee,  Mr. 
Duffey,  we  will  insert  your  biographical  material  into  the  record  at 
this  point. 

We  also  want  to  assure  you  that  your  written  statement  will  be 
made  a  part  of  the  record,  and  if  you  will  proceed  first  by  introduc- 
ing the  other  witness  at  the  table,  and  we  welcome  you  to  the  hear- 
ing. 

[The  justifications  follow:] 
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General  Statement 

Mr.  Duffey.  Thank  you,  Mr.  Chairman.  First  of  all,  with  me  at 
the  table  is  someone  well-known  to  this  Committee  and  respected 
by  all  of  us,  Stan  Silverman.  I  have  been  trying  all  year  to  get  on 
his  right  side,  so  I  am  delighted  to  be  here  with  him.  There  are  sev- 
eral of  the  acting  associate  directors  of  our  various  bureaus  here. 
Joseph  Bruns  of  the  Bureau  of  Broadcasting,  Robert  Powers  of  the 
Bureau  of  Policy  and  Programs,  Barry  Fulton,  the  Bureau  of  Edu- 
cational and  Cultural  Affairs,  Richard  Stephens,  the  Acting  Associ- 
ate Director  for  Management;  and  Doug  Wilson,  the  Director  of 
Congressional  and  Intergovernmental  Affairs. 

Later,  you  will  hear  from  Chairman  Dan  Mica  of  the  Board  for 
International  Broadcasting.  Mr.  Mica  and  I  have  been  working  to- 
gether now  for  nearly  a  year  on  the  proposals  that  are  before  you 
and  the  Congress  concerning  the  consolidation  of  international 
broadcasting.  You'll  also  hear  from  Carl  Gershman,  the  President 
of  the  National  Endowment  for  Democracy. 

I  would  like  to  make  my  opening  remarks  very  brief  because  I 
know  your  time  is  limited,  Mr.  Chairman. 

I  believe  that  this  is  a  time  in  government  when  those  of  us  who 
attempt  to  serve  the  American  people  should  try  to  be  as  clear  and 
as  explicit  as  we  can  be  about  how  we  understand  the  mission  and 
the  purpose  of  our  work.  So  let  me  begin  there. 

The  USIA  exists,  first  of  all,  to  serve  our  nation's  interests  over- 
seas in  142  countries  by  helping  journalists,  civic  leaders  and  the 
general  public  to  understand  the  policies  and  the  objectives  of  the 
United  States.  That  is  accomplished  through  work  we  do  with  the 
foreign  press  here  and  overseas,  through  the  distribution  of  the 
Wireless  File  daily  in  a  number  of  languages  around  the  world 
which  carries  official  statements  and  explanations  of  policy  in  the 
United  States;  through  international  broadcasting;  and  through  the 
work  of  our  staff  with  whom  I  am  sure  Members  of  this  Committee 
are  acquainted  in  embassies  and  USIS  centers  around  the  world. 
That  task  is  as  important  today  as  it  ever  was.  Indeed,  it  may  be 
more  important  in  the  post-Cold  War  period. 

The  Agency  exists  also  to  try  to  help  policjrmakers  here  in  Wash- 
ington understand  public  sentiment  in  other  parts  of  the  world 
through  the  analysis  of  press,  polling,  and  other  ways  in  which  we 
try  to  tap  and  measure  and  remain  sensitive  to  public  opinion.  This 
is  important  to  us  not  because  we  fashion  our  policies  to  please 
publics  in  other  lands,  but  because  understanding  that  sentiment 
is  vital  to  our  success  as  we  pursue  our  goals  in  various  regions  of 
the  world. 

The  United  States  Information  Agency  is  not  in  the  business  of 
entertainment  or  of  mass  communication.  We  do  not  share  the 
same  goals  of  commercial  journalism.  We  want  to  make  possible  a 
better  and  more  accurate  understanding  of  U.S.  policy  and  U.S.  life 
around  the  world  by  members  of  the  public  in  other  countries  who 
care  and  seek  such  understanding. 

This  Agency  also,  for  40  years,  has  had  extensive  experience  with 
exchange  programs  that  promote  greater  understanding  between 
peoples  and  nations.  Today  we  are  coming  to  realize  that  those  pro- 
grams are  among  the  most  important  means  we  have  of  encourag- 
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ing  the  spread  of  freedom  through  the  values  of  democratic  govern- 
ance and  open  market  economies.  So  those  programs,  with  which 
USIA  is  the  most  experienced  agency  within  the  government,  are 
seen  now  as  extremely  important  in  pursuing  our  objectives  in 
other  parts  of  the  world. 

This  is  an  agency,  Mr.  Chairman,  that  is  not  wringing  its  hands 
with  the  current  demands  from  the  Congress  and  the  public  for  ac- 
countability. We  began  nearly  a  year  ago  to  address  the  question 
of  reduction  of  the  size  of  our  agency,  with  an  examination  of  our 
programs.  We  are  indeed  dropping  some  programs  that  have  been 
part  of  the  Agency's  work  for  more  than  40  years,  in  light  of  the 
new  budget  stringencies  and  in  order  to  protect  and  to  do  other 
programs  better. 

The  original  request  that  you  have  before  you,  as  you  noted,  re- 
flects an  increase  of  $79  million  over  the  1994  appropriation,  but 
that  derives  primarily  from  the  severance  and  the  termination 
costs  associated  with  the  consolidation  of  international  broadcast- 
ing. The  increase,  therefore,  masks  the  significant  reductions  that 
we  are  making  in  broadcast  operations  and  the  savings  we  propose 
to  effect  through  restructuring  and  other  changes  in  various  parts 
of  the  Agency. 

We  will,  at  the  end  of  next  year — actually,  at  the  beginning  of 
the  next  year — have  reduced  our  positions  by  an  FTE  count  of  364, 
and  we  are,  through  retraining  and  buyouts  and  other  arrange- 
ments, working  to  reduce  and  work  more  efficiently,  and  also  to  ex- 
amine each  of  our  programs. 

Our  reductions  in  broadcasting  at  the  Voice  of  America  and  in 
our  other  broadcasting  operations  will  total  about  $21  million;  our 
other  program  and  administrative  costs  are  to  be  cut  by  about 
$15.2  million,  for  a  total  of  $36.2  million,  not  including  the  reduc- 
tions that  are  slated  in  Radio  Free  Europe/Radio  Liberty. 

In  conclusion,  we  will,  I  suspect,  talk  today,  Mr.  Chairman,  a 
great  deal  about  broadcasting,  because  these  issues  are  on  the 
table.  We  have  been  working  hard  to  bring  to  the  Congress  a  pro- 
posal which  preserves  the  capacities  that  this  country  needs  to  pro- 
tect its  interests  and  express  its  policy  in  the  future.  But  we  should 
also  be  aware  that  there  are  many  other  programs  that  serve  the 
purposes  I  have  discussed  today  that  are  a  part  of  the  work  of  this 
agency. 

I  would  be  delighted  to  respond  to  questions  from  members  of  the 
committee. 

[The  prepared  statement  of  Director  Duffey  follows:] 
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Mr.  Chairman,  Members  of  the  Subcommittee: 

I  appreciate  the  opportunity  to  discuss  with  you  today  the  FY 
1995  appropriation  request  for  the  United  States  Information 

Agency . 

I 

Several  of  my  USIA  colleagues  are  here  with  me  today:   the  Acting 
Associate  Directors  of  Broadcasting,  Joe  Bruns,  of  Educational 
and  Cultural  Affairs,  Barry  Fulton,  of  Policy  and  Programs, 
Robert  Powers,  and  of  Management  Richard  Stephens;  the  Counselor, 
Donna  Oglesby;  the  Director  of  Congressional  and 

Intergovernmental  Affairs,  Doug  Wilson;  and  the  Comptroller,  Stan 
Silverman. 

The  Washington  Office  of  USIA  is  just  down  the  Hill  from  where  we 
sit  today.  In  fact,  I  can  see  the  Capitol  Building  from  my  office 
window.  Visitors  to  my  office  often  remark  on  one  of  my  prize 
material  possessions  —  a  large  and  very  old  Bryson  of  Edinburgh 
telescope  that  is  trained  on  the  Dome  itself.  It  is  so  powerful 
that  I  can  study  the  very  headdress  of  "Freedom." 

However,  as  you  might  imagine,  peering  through  the  telescope 
doesn't  give  me  a  whole  lot  of  information  about  what's  going  on 
in  Congressional  committees.  And,  due  to  what  is  supposed  to  be 
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efficient  "climate  control,"  my  windows  do  not  open.  If  they 
could  be  opened,  this  time  of  year  I  think  I  might  hear  a 
familiar  sound  being  vented  from  these  hallowed  halls.  It  is  a 
sound  which  can  convey  delight  or  terror  to  the  heart  of  any 
agency  chief  —  the  inexorable  crunching  of  many  numbers. 

I  promise  to  give  you  some  solid  numbers  to  work  with.  But, 
before  we  get  to  the  arithmetic,  I  would  like  to  talk  to  you  for 
a  few  moments  about  the  wholesale  reorganization  we  are  now 
undertaking  at  USIA.  It  is  both  broad  and  deep. 

When  I  gratefully  accepted  President  Clinton's  invitation  to 
become  director  of  the  USIA,  I  already  knew  that  a  great  deal  of 
my  responsibility  would  center  around  the  need  to  shrink  the 
agency's  budget.  You  know  what  "shrink"  usually  means;  it  means 
cutting  jobs  and  programs. 

This  necessity  —  this  mandate  —  was  hardly  a  surprise  to  me  or 
to  the  team  that  came  into  the  agency  with  me.  We  heard  what  the 
voters  were  telling  us  in  the  1992  elections.  They  had  determined 
that  government  should  be  more  efficient  and  accountable.  They 
want  to  believe  that  their  tax  dollars  are  being  spent  on 
programs  that  justify  the  personal  sacrifices  they  have  been 
asked  to  make. 
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And  so  our  instructions  were  clear  —  if  broadly  stated  through 
the  powerful  but  sometimes  imprecise  commands  of  the  ballot  box. 
Federal  departments  and  agencies  simply  had  to  restrain  spending. 
If  they  did  not  do  so,  the  federal  deficit  would  continue  to 
mushroom  and  people  were  going  to  get  madder  and  madder. 

This  much  is  a  given. 

So  far  I  have  been  talking  in  broad  terms  about  federal  programs. 
Now  let  me  focus  on  the  programs  for  which  my  colleagues  and  I 
are  responsible,  those  of  the  USIA  and  what  is  sometimes  called 
"public  diplomacy."  That  is,  instead  of  government-to-government 
discourse,  which  is  the  domain  of  the  State  Department,  the 
USIA's  mission  centers  around  people-to-people  diplomacy. 

Our  job  is  Slimmed  up  in  the  USIA's  motto,  "Telling  America's 
story  to  the  world."  We  tell  that  story  and  strive  to  create 
mutual  understanding  through: 

1.    The  "Wireless  File,"  our  daily  computer- linked  news  and 

information  service,  which  carries  official  texts,  policy 
statements,  feature  articles,  interpretation,  and  reprints 
from  American  publications  to  U.S.  government  facilities 
overseas ; 
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2.  The  U.S.  Speakers  Program,  which  sends  Americans  to  scores 
of  countries  to  share  their  professional  experiences  with 
foreign  audiences; 

3.  The  Fulbright,  Muskie,  Humphrey,  International  Visitors,  and 
other  valuable  and  well-known  educational  exchange  programs; 

4.  Broadcasts  targeted  at  Cuban  audiences; 

5.  The  WORLDNET  satellite  television  system,  which  allows 
interactive  dialogue  between  U.S.  officials  and  journalists 
and  leaders  all  over  the  world; 

6.  A  network  of  cultural-  and  reference-resource  centers 
managed  by  211  information  posts  in  147  countries; 

7.  The  Voice  of  America,  which  now  broadcasts  worldwide  in  more 
than  40  languages. 

This  represents  only  the  broadest  picture  of  USIA's  most  visible 
activities.  In  our  dialogue  today,  I  can  hardly  do  justice  even 
to  these  programs,  much  less  to  important  activities  I  do  not 
have  time  to  mention. 

The  members  and  staff  of  this  subcommittee  are  well  versed  in 
USIA's  mission,  so  I  assume  I  don't  need  to  offer  up  much  of  a 
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primer.  Our  principal  authority  derives  from  the  Smith-Mundt  Act 
of  1948  and  the  Fulbright-Hays  Act  of  1961.  The  details  through 
which  we  have  acted  on  this  overall  mandate  have  been  developed 
over  40  years,  and  enormous  credit  should  go  to  my  predecessors. 
Their  imagination  and  energy  over  the  decades  have  made  the  USIA 
the  effective  and  respected  agency  that  it  is  today. 

What  the  USIA  is  today,  however,  is  not  what  it  will  be  when  we 
meet  again  a  year  from  now.  Under  the  rubric  of  government -wide 
restructuring  and  downsizing  of  which  I  spoke  a  moment  ago,  the 
USIA  is  doing  its  part.  In  fact,  we  are,  I  believe,  ahead  of  most 
of  the  government  in  responding  to  the  Administration's 
directives. 

Viewed  as  a  percentage,  our  cuts  in  programs  are  a  small  part  of 
the  immense  and  fundamental  effort  that  cabinet  members  and 
agency  heads  are  undertaking.  However,  for  some  of  the  dedicated 
employees  at  the  USIA,  the  changes  are  profound.  They  call  for 
resourcefulness,  flexibility,  and  personal  sacrifice. 

As  Yogi  Berra  once  memorably  advised,  "When  you  come  to  a  fork  in 
the  road,  take  it." 

And  we  are,  no  doubt  about  it,  at  a  fork  in  the  road.  Perhaps 
more  cogently,  and  surely  more  eloquently,  I  call  on 
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Shakespeare's  Julius  Caesar:  "We  must  take  the  current  when  it 
serves,  or  lose  our  ventures." 

So  let  me  cut  right  from  the  overview  —  the  rhetoric  about  the 
post-Cold  War  world  and  the  much-touted  New  Information  Age  —  to 
USIA's  specific  plans.  Here  are  the  highlights  of  what  we  plan  to 
do: 

*  Consolidate  all  non-military  U.S.  international  broadcasting 
into  a  new  International  Broadcasting  Bureau  under  the  USIA 
umbrella.   This  new  organization  will  be  comprised  of  the 
Voice  of  America,  Radio  Free  Europe,  Radio  Liberty, 
Broadcasting  to  Cuba,  WORLDNET  TV,  and  the  new  Radio  Free 
Asia; 

*  Realize  significant  consolidation  savings  by  reducing 
administrative  overlap,  rationalizing  broadcast  services, 
and  pooling  technical  broadcast  resources  —  while 
termination  costs  require  an  increase  in  1995,  net  outlay 
savings  of  $400  million  are  projected  from  1994  through 
1997; 

*  Replace  the  Bureau  of  Policy  and  Programs  with  a  new,  more 
focused,  and  technologically  sophisticated  Bureau  of 
Information; 
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Cease  the  production  of  large-scale  exhibits  and  stop 
publishing  global  and  regional  magazines  prepared  here  in 
Washington; 

Discontinue  the  International  Book  Exchange  Fund,  book 
exhibits,  and  book  fairs  except  in  Eastern  Europe  and  the 
republics  which  emerged  from  the  former  Soviet  Union; 

Streamline  our  library  and  data-bank  support,  the  Wireless 
File,  and  our  global  high-speed  transmission  channel  to 
provide  accurate  and  timely  support  for  U.S.  government 
initiatives; 

Combine  all  programming  of  speakers  and  specialists,  in 
concert  with  the  interactive  capacity  of  WORLDNET  TV,  to 
connect  American  opinion  leaders  with  foreign  audiences  at 
low  cost  and  with  maximum  impact; 

Coordinate  USIA  policies  through  a  small  central  unit  which 
can  reflect  new  priorities  in  the  post-Cold  War  world; 

Reduce  administrative  and  overhead  costs  by  streamlining  our 
operations,  thereby  concentrating  our  resources  in  field 
posts  which,  even  though  they  might  be  smaller,  will  be  more 
effective;  these  posts  are,  after  all,  our  final  point  of 
communication  with  foreign  public  opinion; 
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*    Combine  our  Research  and  Media  Reaction  offices  in  order  to 
bring  to  U.S.  government  officials  timelier  and  more 
effective  reporting  of  public  opinion  and  media  commentary 
in  other  countries. 

Through  these  steps,  we  expect  to  save  $79.9  million  in 
broadcasting  and  $15.2  million  in  non-broadcast  operations.   It 
gives  me  no  pleasure  to  report  that  this  will  mean  the 
elimination  of  168  positions  in  broadcasting  and  221  positions 
from  other  activities.   Through  expanded  opportunities  for 
retraining,  reassignment  of  responsibilities,  early  retirement 
and  "buyouts"  we  hope  to  limit  the  number  of  persons  subject  to 
layoff  and  "reduction-in  force"  provisions. 


On  an  overall  basis,  Mr.  Chairman,  USIA's  1995  request  totals 
$1.43  billion,  a  net  increase  of  $79.4  million  over  1994 
appropriations  as  enacted  and  adjusted  by  rescissions.   This 
increase  will  provide  $74.8  million  for  the  consolidation  of 
international  broadcasting  operations  and  $4.6  million  for  all 
other  USIA  operations  and  accounts. 

The  net  increase  of  $74.8  million  for  broadcasting  operations 
will  provide: 
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—  $105  million  to  cover  termination  costs  associated  with 
the  downsizing  of  RFE/RL; 

--   $24.1  million  for  continuing  modernization  of  VOA 

technical  facilities  and  initial  network  consolidation; 
and 

$25.6  million  for  the  cost  of  maintaining  current 
service  operations  for  VOA  and  WORLDNET  ($10.8  million) 
and  Broadcasting  to  Cuba  ($7  million),  and  for 
establishing  a  Radio  Free  Asia  program  ($7.8  million). 

—  These  increases  are  partially  offset  by  program 
reductions  of  $79.9  million  in  RFE/RL  ($58.3  million), 
VOA/WORLDNET  ($21.2  million,  including  $13.7  million  in 
new  1995  program  cuts  and  $7.5  million  in  1995  full- 
year  savings  of  reductions  begun  in  1994) ,  and  Radio 
Broadcasting  to  Cuba  ($.4  million). 

The  remaining  $4.6  million  increase  for  net  built-in  requirements 
and  program  changes  for  all  other  USIA  operations  and  accounts 
will  provide: 

$35.7  million  for  inflationary  cost  increases,  mainly 
foreign  national  wage  scales  and  price  increases  for 
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the  Agency's  overseas  operations  and  Federal  pay  raise 
costs,  and  other  built-in  requirements;  and 

$9.9  million  to  enhance  democracy-building  programs  of 
the  National  Endovment  for  Democracy  ($9  million)  and 
to  open  new  posts  in  Hanoi  and  Ho  Chi  Minh  City, 
Vietnam  and  re-establish  the  Public  Affairs  Officer 
position  in  Beirut,  Lebanon  ($.9  million). 

These  increases  will  be  largely  offset  by  1995  program 
reductions  totaling  $41  million  and  222  positions. 
These  cuts  will  be  applied  to  Salaries  and  Expenses 
($15.2  million,  221  positions)  related  primarily  to  the 
restructuring  of  Agency  programs;  Exchange  Programs 
($15.7  million);  the  East-West  Center  and  Inspector 
General  accounts  ($2.4  million,  1  position);  and  the 
North/South  Center  ($7.7  million). 

Mr.  Chairman,  we  look  forward  to  working  with  you  and  your 
colleagues.   I  want  to  express  my  special  thanks  to  former 
Chairman  Neal  Smith  for  all  his  support  to  this  Agency  and  to 
public  diplomacy. 

We  would  be  happy  to  reply  to  your  questions. 
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INTERNATIONAL  BROADCASTING  REORGANIZATION 

Mr.  MOLLOHAN.  Thank  you,  Mr.  Duffey.  We  are  going  to  proceed 
in  the  first  round  on  a  five-minute  rule  so  that  Members  will  have 
in  the  first  round  an  opportunity  to  ask  those  things  that  are  up- 
permost in  their  minds. 

Let  me  talk  about  your  reorganizing  to  communicate  in  the  post- 
Cold  War  period.  I  understand  that  you  have  a  broadcasting  reor- 
ganizing initiative  under  way,  and  it  involves  creating  a  broadcast- 
ing board  of  governors  that  will  manage  the  responsibilities  and 
the  mission  of  the  various  communication  outlets  we  have  around 
the  world  which  are  diverse. 

I  wonder  if  you  would  comment  on  that  reorganization  in  the 
broadest  terms,  and  perhaps  suggest  to  us  how  that  reorganization 
is  bringing  efficiency  to  our  communicating  to  the  world. 

Mr.  Duffey.  During  the  Cold  War  years,  Mr.  Chairman,  the 
United  States  maintained  a  number  of  international  broadcasting 
efforts.  But  there  are  two  major  programs — Radio  Free  Europe/ 
Radio  Liberty,  Inc.  which  is  located  in  Munich  and  is  managed  by 
the  Board  for  International  Broadcasting,  has  served  the  goals 
which  this  country  has  pursued  during  the  Cold  War  with  great  ef- 
ficiency and  skill.  The  other  is  the  Voice  of  America,  which  has  es- 
tablished a  reputation  for  credible,  effective  broadcasts,  worldwide 
today  in  more  than  40  languages. 

The  last  administration  had  proposed  that  Radio  Free  Europe 
and  Radio  Liberty  be  abolished,  be  closed  down,  that  we  lose  that 
capacity  for  surrogate  broadcasting  in  light  of  changes  that  have 
taken  place  in  the  world. 

Mr.  Mica  and  I  felt  a  year  ago  that  we  continue  to  need  the  ca- 
pacities for  what  we  call  surrogate  broadcasting,  direct  broadcast- 
ing, news  in-country  in  various  regions  of  the  world.  We  felt  we 
might  find  a  way  to  take  the  duplication  of  engineering  facilities, 
transmitters,  languages,  and  administration,  and  consolidate  those 
together  and  find  significant  savings. 

President  Clinton,  in  his  budget  a  year  ago,  proposed  that  we  re- 
duce the  total  spending  for  international  broadcasting  by  about 
$400  million  over  four  years,  and  we  have  laid  on  the  table  a  con- 
solidation plan  which  will  achieve  that.  It  does  involve,  as  I  pointed 
out,  some  expenditures  in  separation  costs  for  the  first  year,  but  by 
the  end  of  1995  it  will  bring  together  al\  of  these  elements  in  a 
more  rational  administrative  structure,  begin  to  address 
redundancies  and  duplications,  and  we  feel  be  a  far  more  efficient 
use  of  the  taxpayers'  money. 

Mr.  MOLLOHAN.  I  have  seen  the  reorganization  proposal.  I  am 
not  sure  I  see  a  real  consolidation.  You  are  going  to  keep  Voice  of 
America,  and  you  are  going  to  keep 

Mr.  Duffey.  Perhaps  this  organizational  chart  would  help. 

Mr.  MOLLOHAN.  I  appreciate  it. 

Mr.  Duffey.  Well,  if  you  will  notice  the  elements  here,  general 
administrative  support,  which  has  very  major  costs,  transmitters, 
maintenance  of  those  transmitters,  engineering  facilities,  are  now 
duplicated  around  the 

Mr.  MOLLOHAN.  You  started  out  ahead  of  me.  Where  are  you  on 
this  chart? 
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Mr.  DUFFEY.  I  am  looking  at  this  box  here,  which 

Mr.  MOLLOHAN.  General  administration.  Okay. 

Mr.  DuFFEY.  There  are  very  large  expenditures  there.  On  the  box 
to  the  far  right,  engineering  and  technical  operations,  if  you  exam- 
ine our  budgets  for  these  items  over  the  last  several  years,  you  will 
notice  that  the  investments  in  engineering  and  construction  con- 
tinue to  be  very  significant  because  of  the  changes  in  technology. 
That  all  gets  combined,  and  rationalized.  We  also  have  trans- 
mission facilities  which  can  be  pulled  together,  which  are  now  du- 
plicated. 

Mr.  MoLLOHAN.  Let  me  back  up  just  a  little  bit  to  get  the  broad- 
er picture. 

Mr.  DuFFEY.  Sure. 

Mr.  MOLLOHAN.  I  see  a  reorganization,  but  I  am  not  sure  I  see 
a  whole  lot  of  consolidation.  Perhaps  you  can  explain  this.  You  are 
still  going  to  have  Radio  Free  Europe/Radio  Liberty,  although  after 
you  complete  the  proposed  move  to  Prague,  you  will  have  some  in- 
creased expenses  in  the  short-term,  but  the  funding  in  the  outyears 
will  significantly  decrease.  Is  that  correct? 

Mr.  DuFFEY.  Once  the  legislation  is  signed,  it  will  be  our  job  in 
120  days  to  prepare  a  consolidation  plan.  Whether  the  move  to 
Prague  will  be  a  part  of  that  plan  is  still  to  be  considered.  It  has 
been  recommended  by  the  Board  for  International  Broadcasting. 

Of  course,  that  plan  will  reflect  fewer  languages  and  cutbacks  of 
services  because  we  have  reductions  taking  place  in  both  RFE/RL 
and  VOA,  and  a  pulling  together  of  a  number  of  functions.  I  think 
it  is  in  that  plan  that  we  will  need  to  show  what  consolidation 
means.  We  will  have  a  separation  between  surrogate  broadcasting 
and  the  Voice  of  America.  But  they  may  be,  in  many  cases,  sharing 
translations,  not  competing  against  each  other  as  they  do  now  in 
some  parts  of  the  world,  sharing  news  bureaus  and  other  resources. 

Mr.  MoLLOHAN.  Let's  just  take  the  Radio  Free  Europe/  Radio 
Liberty  reorganization.  What  efficiencies  would  you  anticipate,  and 
how  would  that  translate  into  savings? 

Mr.  DuFFEY.  Well,  first  of  all,  we  plan  to  have  the  shared  trans- 
mitters, shared  engineering  staffs,  most  likely  shared  news  bu- 
reaus in  various  parts  of  the  world.  Mr.  Mica  can  speak  to  this 
later  and  perhaps  Mr.  Bruns,  who  is  with  me,  would  like  to  say  a 
further  word  on  that. 
Mr.  MoLLOHAN.  You  think  he  can  elaborate? 
Mr.  DuFFEY.  Well,  I  am  trying  to  describe  the  areas  in  which  du- 
plicative operations  now  would  come  into  one  operation. 

Mr.  MOLLOHAN.  Right.  And  I  invite  you  to  do  that  and  I  invite 
you  to  relate  that  to  efficiencies  that  you  expect  this  reorganization 
to  effect. 

Mr.  DuFFEY.  When  you  have  for  each  broadcaster,  separate  news 
bureaus  serving  each  service  you  obviously  have  inefficiencies.  The 
operation  in  Munich  will  be  reduced  by — I  think  the  number  must 
come  close  to  1,000  personnel  in  the  course  of  the  next  several 
years.  Reductions  have  already  been  made  in  some  languages. 
There  are  others  that  will  be  reduced  by  both  broadcasting  serv- 
ices. 
Let  me  ask  Mr.  Bruns,  or  perhaps 
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Mr.  MOLLOHAN.  We  will  come  back  to  this.  I  want  to  stick  to  the 
five  minutes. 
Mr.  Rogers. 

IMPACT  OF  CONSOLIDATION  ON  RFE/RL  CREDIBILITY 

Mr.  Rogers.  Thank  you,  Mr.  Chairman. 

Dr.  Duffey,  good  to  see  you  again;  welcome  to  the  committee, 
Stan,  and  the  rest  of  you.  Now,  to  follow  up  on  the  chairman's  line 
of  questioning,  the  Board  for  International  Broadcasting,  which  of 
course  has  been  the  parent  agency  of  the  radios.  Radio  Free  Europe 
and  Radio  Liberty,  will  be  eliminated  under  this  proposal  at  the 
end  of  fiscal  year  1995.  The  plan  is  to  bring  the  Radios  under 
USIA,  along  with  VGA  and  Radio  and  TV  Marti. 

Some  of  us  have  some  concerns  with  that  and  always  have.  Not 
because  of  the  efficiencies  that  undoubtedly  will  occur,  as  you  sug- 
gest, but  more  important  than  the  efficiencies  here  I  think  is  the 
credibility  of  these  stations.  Radio  Free  Europe  and  Radio  Liberty 
are  surrogate  broadcasters,  as  opposed  to  VGA's  clearly  American 
point  of  view.  These  are  the  surrogate  stations  that  Vaclav  Havel 
and  Lech  Walesa  both  said  were  instrumental  in  the  revolutions 
that  took  place  in  their  countries  giving  them  freedom. 

Gf  course,  these  are  broadcasts  in  the  native  tongue  with  local 
people,  covering  local  news.  If  these  broadcasting  stations  are 
brought  under  the  USIA  umbrella,  will  we  not  see  some  diminution 
of  the  credibility  of  these  stations  with  local  people? 

Mr.  Duffey.  I  don't  think  so.  First,  I  will  come  back  to  address- 
ing the  question  of  how  we  have  tried  to  deal  with  that  struc- 
turally. We  have  to  think  at  the  same  time  about  the  changes  in 
the  conditions  in  which  we  are  broadcasting. 

In  the  early  days  of  Radio  Free  Europe/Radio  Liberty,  we  were, 
as  you  suggest,  bringing  out  dissidents,  local  people  and  facilitating 
their  broadcasting.  While  there  were  very  laudable  and  successful 
efforts  to  keep  those  broadcasts  accurate,  it  is  also  the  case  that 
that  was  a  period  in  which  our  purpose  in  those  parts  of  the  world 
was  to  destabilize  those  governments,  often  through  appeal,  frank- 
ly, to  ethnic  and  religious  and  regional  resentments. 

That  is  not  the  case  today.  Gur  purpose  today  in  broadcasting  is 
to  provide  accurate,  in-country  information  in  countries  where  this 
may  be  denied.  We  are  operating  in  a  very  different  situation  in 
terms  of  independent  media  in  many  of  these  countries,  at  least  for 
the  present  time,  and  I  suspect  for  the  future. 

What  we  are  planning  to  do  is  to  establish  a  new  governing  sys- 
tem for  radio  so  that  the  director  of  USIA  will  no  longer  have  direct 
authority  over  broadcasting.  There  will  be  a  bipartisan  board  ap- 
pointed by  the  President  and  confirmed  by  the  Congress  which  will 
administer  that  program,  and  I  believe  it  will  give  it  independence 
and  credibility. 

We  also  have  to  acknowledge  that  in  recent  years.  Radio  Free 
Europe  and  Radio  Liberty  have  been  aware  of  the  changes  and 
they  have  become,  I  think  one  could  say,  a  bit  more  comprehensive. 
They  deal  now  with  issues  of  information  about  democratic  rep- 
resentative societies.  Gn  the  other  hand,  the  Voice  of  America  has 
been  engaged  in  what  some  people  call  surrogate  broadcasting  in 
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the  sense  that  it  has  tried  to  provide  local  news  in-country  in 
places  where  that  news  is  being  denied. 

I  began  with  the  assumption  that  our  objectives  and  the  era  are 
quite  different  than  those  we  have  come  out  of.  It  is  no  longer  as 
easy  as  it  once  was  for  any  government  to  close  off  news  and  infor- 
mation. We  are  operating  in  a  different  kind  of  atmosphere. 

0MB  REQUEST 

Mr.  Rogers.  Okay.  Now,  you  are  requesting  $1.43  billion,  an  in- 
crease of  $77.6  million.  Most  of  the  increase,  $46.7  million,  is  for 
consolidating  the  Radios  into  USIA  from  BIB.  Let  me  ask  you  what 
you  requested  of  the  OMB  in  total. 

Mr.  Duffey.  I  have  a  chart,  Mr.  Chairman,  of  how  this  request 
has  been  amended  a  bit. 

Mr.  Rogers.  I  know  what  they  allowed  you,  but  what  did  they 
cut  out? 

Mr.  Duffey.  Our  request  was  $1.4  billion. 

Mr.  Rogers.  $1.40? 

Mr.  Duffey.  $1,441  billion. 

Mr.  Rogers.  Okay.  What  did  they  eliminate? 

Mr.  Duffey.  There  have  been  some  reductions  having  to  do  with 
reforms  in  procurement,  rent;  there  has  been  an  adjustment  in 
rent. 

Mr.  Rogers.  Other  minor  items. 

Mr.  Duffey.  Essentially  those. 

[The  information  follows:] 

(Director  Duffe/s  response  refers  to  the  recent  OMB  budget  amendments  for  pro- 
curement reform  and  GSA  space  rental  payment  savings.  In  addition,  OMB  reduced 
our  original  1995  request  by  $21.2  million,  consisting  of  $14.7  million  for  consoli- 
dated broadcasting  operations  ($9.7  million  requested  for  Federal  pay  increases  and 
wage  and  price  increases  and  $5  million  to  initiate  construction  of  a  VOA  shortwave 
relay  station  in  the  Middle  East),  $5  million  to  eliminate  funding  for  the  North/ 
South  Center,  and  $1.5  million  in  Salaries  and  Expenses,  Exchange  Programs,  and 
other  accounts.  These  cuts  were  offset  by  an  increased  allowance  of  $10  million  for 
the  National  Endowment  for  Democracy.) 

Mr.  Rogers.  Now,  what  impact  would  the  proposed  relocation  of 
the  Radio  Free  Europe  and  Radio  Liberty  operations  from  Munich 
to  Prague  have  on  your  budget,  both  in  the  short-term  and  the 
long-term? 

Mr.  Duffey.  The  Board  for  International  Broadcasting  has  a 
study  which  Mr.  Mica  can  speak  to.  I  have  not  seen  that  study. 
And  I  will  want  to  look  very  carefully  at  how  the  costs  are  now 
being  estimated. 

Mr.  Rogers.  Thank  you.  I  will  come  back  for  another  round. 

Mr.  MOLLOHAN.  Mr.  Moran? 

radio  free  ASIA 

Mr.  Moran.  Well,  thank  you. 

Let  me  ask  a  little  bit  about  Radio  Free  Asia.  The  State  Depart- 
ment authorization  act  that  we  just  concluded  established  a  provi- 
sion that  authorized  Radio  Free  Asia  as  an  independent  surrogate 
broadcasting  operation  in  the  model  of  Radio  Free  Europe  and 
Radio  Free  Liberty.  In  fact,  I  guess  it  is  Radio  Free  Europe,  I 
should  say. 
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I  believe  it  was  the  intent  of  the  legislation  that  Radio  Free  Asia 
be  independent  of  Voice  of  America  operations.  I  would  like  you  to 
comment  on  that  and  to  explain  how  you  envision  Radio  Free  Asia 
operating. 

Clearly,  with  what  is  developing  in  Asian  countries,  there  is  a 
need  for  that  kind  of  communication.  I  think  there  is  a  great  recep- 
tivity for  it  as  well.  But  it  would  be  useful  to  know  whether  it  is 
going  to  be  a  broadcasting  service  similar  to  Radio  Liberty  and 
Radio  Free  Europe,  or  whether  it  is  going  to  be  a  mix  of  the  public 
service  broadcasting  and  the  kind  of  propaganda  that  Radio  Marti 
includes  in  its  broadcasting  as  well. 

So  clearly,  there  is  a  difference  between  Radio  Free  Europe  and 
Radio  Marti.  I  would  like  to  know  how  you  envision  Radio  Free 
Asia  operating? 

Mr.  DUFFEY.  Well,  I  am  not  prepared  to  say  there  is  such  a  dif- 
ference. I  mean,  there  are  differences  in  journalistic  traditions, 
even  in  the  commercial  media  in  Eastern  Europe.  Some  of  the  tra- 
ditions in  this  country  which  try  to  separate,  I  don't  think  always 
successfully — objective  news  commentary  from  editorial  com- 
mentary is  simply  not  accepted.  It  is  simply  not  the  way  journalism 
is  practiced. 

As  I  have  said  earlier,  I  believe  that  many  people  would  feel  that 
even  the  traditions  of  Radio  Free  Europe,  Radio  Liberty  achieving 
the  great  reputation  that  they  did  for  accuracy,  are  not  necessarily 
the  guides  to  the  present  period  and  the  kind  of  broadcasting  that 
we  want  to  do  at  the  moment. 

The  Voice  of  America  has  a  substantial  amount  of  in-country 
broadcasting  in  Asia  that  is  very  much  appreciated.  Indeed,  that 
the  Chinese  jam — ^broadcasting  in  Korea,  in  Tibet  and  other  parts 
of  Asia  that  one  could  describe  as  surrogate.  It  carries  news  that 
is  denied  in-country  that  is  not  carried  by  CNN,  that  is  denied  the 
people  of  that  country  because  of  policies  of  censorship  or  other 
policies  of  the  government,  or  because  of  restraint  of  the  journalists 
themselves  who  want  to  broadcast  there. 

Mr.  MORAN.  If  I  could  just  interject,  because  that  is  what  I  am 
getting  at.  I  agree  with  you  as  far  as  Voice  of  America.  I  have  a 
very  positive  feeling  about  virtually  everjrthing  that  I  am  aware  of 
that  Voice  of  America  does.  It  focuses  on  news  and  culture  and  we 
get  no  negative  feedback  on  any  VOA  programs  and  a  lot  of  posi- 
tive feedback  by  people  that  come  back  to  the  states  from  having 
been  in  countries  that  benefited  by  Voice  of  America. 

That  is  obviously  not  the  case  with  Radio  Marti.  It  is  considered 
a  very  different  type  of  broadcasting  service  with  political  over- 
tones. The  concern  with  Radio  Free  Asia  is  that  if  it  is  intended 
to  be  an  independent  broadcasting  capability,  then  maybe  we  have 
got  another  problem  on  our  hands. 

My  own  preference  would  be  that  it  be  part  of  VGA's  structure, 
guided  by  VGA's  policy  direction.  But  since  it  is  a  new  authoriza- 
tion, we  need  to  establish  that,  whatever  the  intent  is. 

Mr.  DuFFEY.  Well,  we  will  certainly  need  to  be  guided  by  a  char- 
ter similar  to  that  which  VGA  has.  We  simply  have  no  experience 
with  this  kind  of  grantee  status  in  the  present  period.  That  is  why 
we  have  proposed  a  study  which  would  be  the  first  step  to  look 
very  carefully  at  the  changed  conditions,  at  the  question  of  access 
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to  transmitters,  and  at  the  response  of  the  other  governments.  As 
you  may  notice  in  the  bill  itself,  the  Congress  has  called  for  some 
sunset  provisions  and  a  careful  look  at  the  implications.  But  we 
will  need  to  look  at  what  it  means  to  have  this  kind  of  a  radio  serv- 
ice. 

I  don't  think  we  have  a  clear  sense  of  Radio  Free  Asia.  The  study 
could  well  be  conducted  through  contracts,  and  those  contracts 
could  be  extended  to  news.  It  is  conceivable  to  me  that  you  could 
have  one  channel  or  frequency  that  might  carry  modules  of  dif- 
ferent kinds  of  broadcasting,  and  if  the  standards  were  high,  you 
could  have  a  lot  of  efficiencies,  and  I  think  protect  the  credibility. 

I  would  say  that  Radio  Free  Europe,  Radio  Liberty  at  certain 
points  in  the  last  40  years  have  been  quite  controversial  as  well. 
So  the  questions  being  raised  about  the  Martis  now  have  been,  as 
I  recall,  raised  from  time  to  time  from  various  points  of  view  about 
our  other  surrogate  radios. 

NORTH-SOUTH  CENTER  VS  EAST-WEST  CENTER  CUTS 

Mr.  MORAN.  Let  me  just  cover  one  other  aspect  before  we  move 
on  to  the  next  questioner.  You  have  recommended  eliminating  the 
North-South  Center.  The  North-South  Center  would  link  us  up 
with  Central  and  South  America  and  operate  out  of  Florida.  The 
East- West  Center,  however,  which  links  us  up  to  our  neighbors  in 
Asia  and  has  perhaps  less  immediate  security  interests  and  even 
perhaps  trading  interests.  I  think  both  are  legitimate. 

But  what  I  want  to  ask  about  is  why  would  you  suggest  eliminat- 
ing the  North-South  Center,  and  not  touch  the  East-West  Center? 
What  is  the  difference  between  the  two  centers? 

Mr.  DUFFEY.  Well,  let  me  speak  first  to  the  difference,  but  not 
with  an  immediate  suggestion  that  this  would  be  related  to  the 
funding  request.  But  the  East-West  Center  is  really  offshore,  al- 
though still  within  the  United  States. 

Mr.  MoRAN.  It  is  in  Hawaii. 

Mr.  DuFFEY.  In  Hawaii.  It  is  in  a  unique  situation  and  has  been 
established  over  some  years.  I  am  a  great  fan  of  the  North-South 
Center  at  the  University  of  Miami  and  I  would  hope  that  we  would 
continue  with  whatever  comes  out  of  this  year's  budget  to  work 
closely  with  that  center.  I  know  we  look  to  them  for  leadership  and 
contractor  arrangements.  But  in  confronting  the  problems  of  the 
budget  for  this  year,  the  Administration  has  had  to  make  difficult 
decisions,  and  this  was  one.  There  are  a  number  of  North-South 
Centers  that  need  to  be  nurtured  in  several  of  our  Southern  States. 

Mr.  MoRAN.  Thank  you.  Let  me  just  say  that  I  couldn't  be  more 
pleased  that  you  are  in  the  position  that  you  are  in.  It  is  a  terrific 
appointment.  You  may  know,  Mr.  Chairman,  that  Mr.  Duffey  was 
the  President  of  the  University  of  Massachusetts,  the  President  of 
American  University,  and  has  a  tremendous  background.  So  we — 
I  know  we  are  going  to  have  a  very  constructive  relationship. 

Mr.  Rogers.  And  what  state  is  he  a  native  of? 

Mr.  Duffey.  West  Virginia. 

Mr.  Rogers.  Oh,  really. 

Mr.  MORAN.  I  will  leave  that  up  to  the  Chairman  to  make  note 
of  that.  His  tenure  in  Massachusetts  left  everyone  talking  in  very 
favorable  terms  about  the  impact  he  had  on  our  system  and  I  want 
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to  thank  you,  and  I  am  very  pleased  that  you  are  in  the  position 
that  you  are  in,  Mr.  Duffey. 

Mr.  MOLLOHAN.  Mr.  Kolbe? 

Mr.  Kolbe.  Thank  you,  Mr.  Chairman. 

Mr.  Duffey,  welcome.  I  just  want  to  follow  up  on  one  question 
that  Mr.  Moran  asked  about  the  North-South  Center.  I  understand 
the  budget  constraints.  But  would  you  just  fill  us  in  on  what,  in 
terms  of  the  budget  priorities,  does  it  say  about  where  our  policy 

f)riorities  are?  The  East- West  Center,  I  think,  is  fully  funded,  near- 
y  fully  funded  and  the  North-South  Center  is  eliminated. 

Should  we  read  into  that  something  about  our  intentions  with  re- 
gard to  Latin  America  as  opposed  to  Asia? 

Mr.  Duffey.  Not  at  all.  We  have  a  number  of  programs  with  the 
countries  of  Latin  America.  It  is  a  major  concern  and  focus.  We 
plan  the  summit  meeting  of  the  Americas  for  later  this  year.  It 
does  not  reflect  a  sense  of  priority  in  terms  of  the  Administration's 
policies. 

We  have  a  well-established  center  in  the  East-West  Center  in 
Hawaii. 

Mr.  Kolbe.  It  is  a  very  fine  center. 

Mr.  Duffey.  And  I  think,  in  this  case,  we  are  looking  to  the  ex- 
tension of  program  support  from  a  number  of  federal  programs, 
rather  than  continuing  direct  administrative  support.  We  hope  that 
this  could  be  the  mechanism  for  supporting  the  fine  work  that  is 
going  on  in  the  North-South  Center. 

Mr.  Kolbe.  Well 

Mr.  Duffey,  There  is  a  reduction  at  the  East-West  Center  also. 

radio  free  ASIA  OPERATIONS 

Mr.  Kolbe.  Yes.  I  could  explore  that  further,  but  let  me  turn  in 
the  limited  time  that  I  have  to  the  issue  of  some  of  the  things  that 
you  talked  about  in  the  highlights  of  your  plan  of  reorganization 
and  the  restructuring  that  you  are  going  through. 

When  you  say  the  Broadcasting  Bureau  will  have  in  it  Voice  of 
America,  Radio  Free  Europe,  Radio  Liberty,  Broadcast  Cuba 
WORLDNET  and  the  new  Radio  Free  Asia— first,  is  Radio  Free 
Asia  operating  yet? 

Mr.  Duffey.  No. 

Mr.  Kolbe.  When  do  you  expect  that  to  be  operational. 

Mr.  Duffey.  We  would  begin  a  study.  The  1994  budget  has  funds 
and  following  the  enactment  of  the  legislation,  we  will  begin  a 
study  which  will  look  at  the  following  questions:  how  Radio  Free 
Asia  would  meet  the  funding  limitations  that  are  contained  in  the 
bill;  $22  million  for  operating  costs  and  $8  million  for  construction 
costs;  a  description  of  the  numbers  and  qualifications  of  the  em- 
ployees necessary  for  this  service. 

The  study  will  look  at  what  the  arrangements  would  be  for  the 
grantee  relationship  that  the  Congress  has  asked  for,  and  would 
then  look  at  the  technical  requirements  which  are  not  the  least  of 
the  concerns  here;  that  is,  where  can  we  find  transmitters  that 
make  it  feasible  to  do  this  broadcasting. 

Mr.  Kolbe.  So  at  this  point,  it  is  still  a  feasibility  issue,  it  is  not 
a  decision  about  when  we  go  operational? 

Mr.  Duffey.  That  is  right. 
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SHORTWAVE  BROADCASTING  VS  PLACEMENT 

Mr.  KOLBE.  Okay.  Can  you  either  tell  us  or  for  the  record  provide 
the  number  of  hours  of  radio  broadcasting  that  USIA  in  all  of  your 
radio  nets  is  doing  now?  I  would  like  to  know  where  can  you  at 
least  for  now  tell  me  the  trend.  Is  the  number  of  hours  down,  is 
it  down  significantly  from  previous  years  in  broadcasting? 

Mr.  DUFFEY.  There  is  change  in  the  nature  of  listenership 
around  the  world.  Shortwave  broadcasting  is  declining  in  some 
parts  of  the  world.  It  is  still  a  major  factor  in  Africa  and  in  parts 
of  Asia  and  in  parts  of  the  Middle  East.  We  probably  do  more 
broadcasting  today  in  Latin  America  than  we  have  ever  done,  but 
very  little  of  it  is  direct  shortwave  broadcasting. 

The  broadcasting  goes  on  the  satellite,  it  is  received  by  local  sta- 
tions that  place  it  then 

Mr.  KoLBE.  Place  it. 

Mr.  DuFFEY.  On  medium  wave  or  FM,  and  that  trend,  in  recent 
years,  has  been  a  clear  pattern. 

It  sticks  in  my  mind  that  maybe  something  like  35  percent  of  the 
Voice  of  America  broadcasting  today  is  placement. 

Joe? 

Mr,  Bruns.  That  is  actually  a  growing  trend  and  we  are  reducing 
the  amount  of  shortwave.  We  are  broadcasting  967  hours  weekly 
of  shortwave. 

Mr.  KOLBE.  I  am  sorry,  what? 

Mr.  Bruns.  967.  That  is  down  from  1,061^4  hours  in  1992  and 
1,080  hours  in  1991. 

Mr.  KoLBE.  That  is  not  a  huge  decrease  there.  How  many  coun- 
tries do  you  now  have  access  by  way  of  satellite  and  countries  pick- 
ing up  and  broadcasting  it  within  their  countries?  How  many  coun- 
tries is  that  going  on  in?  What  wavelength  is  that?  That  would  be 
FM  or  AM? 

Mr.  DuFFEY.  Rebroadcast,  yes. 

Mr.  Bruns.  Well,  we  have  about  1,500  affiliate  radio  stations 
around  the  world  now  that  rebroadcast  our  material.  Some  may  re- 
broadcast  a  very  small  program  segment,  some  may  be  a  whole 
larger  program. 

Mr.  KoLBE.  Is  that  number  up? 

Mr.  Bruns.  Up  and  growing  quite  rapidly.  That  is  the  trend,  and 
I  think  we  recognize  that,  and  we  are  looking  for  that  as  a  way  for 
getting  our  broadcasts  on  it, 

Mr.  KoLBE.  There  are  still  some  significant  areas  of  the  world 
where  you  don't  get  access  that  way. 

Mr.  Bruns,  That  is  right,  and  that  is  why  we  will  continue  to 
maintain  the  shortwave  capability  worldwide.  We  think  that  is  im- 
portant. That  is  why  we  continue  with  the  modernization  of  our 
shortwave  network,  which  does  two  things.  It  both  increases  the 
quality  of  the  broadcast  service,  the  quality  of  the  transmissions, 
and  also  reaches  those  areas  which,  as  you  say,  are  not  reachable 
through  placement. 
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MAGAZINE  PUBLICATION 


Mr.  KOLBE.  One  last  question.  You  said  you  stopped  publishing 
global  and  regional  magazines.  What  magazines  are  you  publishing 
now? 

Mr.  DUFFEY.  I  have  a  list,  Mr.  Chairman,  I  would  be  glad  to  sub- 
mit to  the  committee.  We  publish  in  a  number  of  languages.  They 
are  prepared  here  in  Washington  and  printed  in  Manila  and  then 
shipped  out  for  distribution.  This  is  a  program  that  goes  back  near- 
ly 40  years. 

We  publish  now  America  Illustrated  in  Russian  and  Ukrainian, 
sold  by  subscriptions,  and  on  newsstands,  and  Topic,  a  quarterly 
magazine  in  English  and  French. 

Mr.  KOLBE.  When  did  you  stop  publishing? 

Mr.  DuFFEY.  All  worldwide  or  regional  magazines  produced  in 
the  U.S.  will  be  eliminated  at  the  end  of  this  year.  That  is,  future 
decisions  on  whether  or  not  to  publish  magazines  will  be  made  by 
the  posts  and  we  hope  that  publishing  would  take  place  in  the  re- 
gion or  in  the  country  through  some  cooperative  venture,  selec- 
tively. 

There  are  many  of  these  countries  now  where  the  number  of  pub- 
lications on  the  newsstand  has  multiplied  dramatically.  The  nine- 
month  gap  and  the  cost  in  terms  of  the  magazines  we  have  printed 
for  40  years  makes  us  feel  this  is  not  a  high  priority  for  the  future. 
We  also  will  spend  a  lot  more  time  taking  articles,  having  them 
translated  and  moved  very  quickly  through  computer  networks  and 
placed  for  publication  in  magazines  and  newspapers 

Mr.  KoLBE.  Thank  you,  Mr.  Chairman. 

Mr.  DuFFEY  [continuing].  In  other  parts  of  the  world. 

Mr.  MOLLOHAN.  Thank  you,  Mr.  Kolbe. 

Mr.  Skaggs. 

MARTI  ADVISORY  PANEL  RECOMMENDATIONS 

Mr.  Skaggs.  Thank  you,  Mr.  Chairman. 

Grood  afternoon.  Dr.  Duffey.  It  is  nice  to  have  you  back  again.  Not 
surprisingly,  I  would  like  to  talk  about  TV  Marti  for  a  while.  Just 
for  the  record,  and  I  am  sure  you  are  well  aware  of  the  language 
of  the  appropriations  bill  for  this  fiscal  year,  but  it  provides  that 
about  $2.5  million  of  the  TV  Marti  appropriation  is  fenced  off.  It 
further  proves  that  the  funds  are  to  be  used  only  for  an  orderly  ter- 
mination of  that  program,  unless  you  make  some  determinations 
specifically — and  I  am  quoting  from  the  law — that  maintaining  tel- 
evision broadcasting  to  Cuba  is  technically  sound  and  effective,  is 
consistently  being  received  by  a  sufficient  Cuban  audience  to  war- 
rant its  continuation,  and  is  in  the  best  interests  of  the  United 
States.  I  emphasize  the  "is"  in  that  language,  because  it  is  present 
tense,  not  future  tense  or  conditional. 

The  Radio-TV  Marti  panel,  which  reported  last  month,  makes  the 
following  points  about  TV  Marti,  and  I  quote:  TV  Marti's  broad- 
casts are  technically  sound  and  contain  essential  information  not 
otherwise  available  to  the  Cuban  people.  However,  Cuban  govern- 
ment jamming  prevents  those  broadcasts  from  being  received  by 
any  substantial  number  of  Cubans.  Hence,  by  the  usual  economic 
criteria,  TV  Marti  cannot  now  be  considered  cost-effective. 
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Putting  that  finding  beside  the  requirements  for  your  determina- 
tions, it  would  seem  to  drive  a  conclusion  that  you  will  be  using 
that  $2.5  million  to  terminate  TV  Marti,  and  I  just  wanted  to  get 
your  reaction.  I  know  you  don't  have  to  give  us  your  formal  report 
on  that  for  a  while,  but  I  am  wondering  if  you  had  formulated  any 
preliminary  views. 

Mr.  DUFFEY.  Well,  I  have  worked  my  way  one-and-a-half  times 
now  through  this  very  thorough  study  and  looked  at  some  of  the 
technical  studies.  The  Commission  looked  at  it  from  three  perspec- 
tives: The  technical  question,  the  economics  and  financing,  and  the 
U.S.  policy  interests — ^the  same  elements  that  are  referred  to  in  the 
language  that  you  have  pointed  out  in  the  bill. 

I  would  like  to  consult  and  plan  to  consult  further;  I  have  I  think 
until  July  before  I  need  to  make  the  decision.  The  committee  did 
ask  for  an  investigation  of  an  alternative  technology;  that  is,  the 
use  of  the  ultra  high  frequency,  and 

Mr.  Skaggs.  You  mean  the  panel? 

Mr.  DuFFEY.  Panel,  excuse  me,  and  I  will  look  at  that  carefully, 
not  simply  on  the  basis  of  their  technical  studies,  but  to  follow  up 
with  a  comparison  with  other  studies.  But  their  argument,  as  I  un- 
derstand it,  was  that  this  should  be  very  carefully  looked  at  and 
there  should  be  a  suspension  during  a  period  of  time  in  which  this 
is  analyzed.  I  intend  to  look  carefully  at  that  before  the  final  deci- 
sion is  made. 

Mr.  Skaggs.  Given  our  markup  schedule,  I  think  it  would  be 
very  helpful  to  the  committee  if  you  think  it  is  within  your  means 
to  accelerate  your  decision  on  this  sooner  than  July  1.  I  give  the 
panel  great  credit  for  having  turned  around  their  work  as  quickly 
as  they  did,  and  perhaps  you  can  beat  the  July  1  deadline.  Other- 
wise, we  are  going  to  be  in  sort  of  an  awkward  position  with  our 
markup  schedule. 

Mr.  DuFFEY.  I  will  try  to  do  that.  Congressman. 

Mr.  Skaggs.  Any  prognosis? 

Mr.  DuFFEY.  Well,  let's  see.  You  think  the  markup  will  be  in 
June  or  July? 

Mr.  Skaggs.  Mr.  Chairman,  what  is  our  thought  on  that? 

Mr.  MOLLOHAN.  At  least. 

Mr.  DuFFEY.  I  will  take  that  as  a  challenge,  Mr.  Chairman.  It 
is  a  fair  question,  and  I  would  try  to  respond  to  you  in  a  timely 
fashion. 

Mr.  Skaggs.  As  you  know,  it  seems  to  me  that  the  UHF  sugges- 
tion coming  out  of  the  panel  really  goes  beyond  the  scope  of  the  au- 
thority and  direction  given  to  them  in  the  statute,  which,  as  I  em- 
phasized in  my  opening  question  to  you,  speaks  to  the  current  state 
of  affairs,  not  what  we  might  be  able  to  do  to  proceed  differently. 

If  you  are  interested  in  commenting  on  that,  I  would  be  inter- 
ested in  hearing  you.  In  any  case,  there  has  been  some  early  work 
done  looking  at  that  UHF  alternative  which  suggests  that  it  is  not 
going  to  solve  any  of  the  transmission  or  jamming  problems,  and 
to  the  contrary,  it  will  be  easier,  cheaper,  for  the  Castro  regime  to 
jam  a  UHF  signal  and  more  complicated  for  us  to  send  a  signal 
which  will  be  less  strong  when  it  arrives  in  Cuba.  So  that  seems 
like  a  nonstarter,  doesn't  it? 
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Mr.  DUFFEY.  Well,  I  have  learned  more  about  the  technology 
than  I  ever  intended  to  learn  and  I  don't  pretend  even  yet  to  have 
a  full  understanding.  I  expect  to  educate  myself  a  bit  further.  But 
my  understanding  is,  first  of  all,  the  Commission  made  this  rec- 
ommendation because  they  were  looking  at  the  original  goals  and 
intentions  of  the  Congress  when  the  Marti  radios  were  created. 

That  is,  it  is  in  the  interests  of  this  country  in  the  present  situa- 
tion to  have  accurate  information  about  life  in  America  and  Amer- 
ican policy  and  intention  available  to  the  people  of  Cuba  and  it  is 
in  their  interests  to  have  a  free  flow  of  information.  Looking  at  the 
frustrations  that  the  present  TV  technology  has  entailed  for  us, 
they  propose  that  those  frustrations  would  be  lessened,  and  that  is 
the  question  you  ask. 

My  sense  is  that  the  ability  to  broadcast  during  the  day  on  more 
than  one  channel  would  be  attractive.  There  are  jamming  possibili- 
ties, you  are  absolutely  right.  They  appear  to  be  quite  expensive 
and  they  would  have  to  be  multiplied  substantially  with  major  tow- 
ers to  be  effective.  But  it  comes  down,  I  think  again,  to  the  trade- 
off between  objectives  as  the  Congress  stated  them  originally  when 
it  created  these  radios,  the  current  situation  and  how  it  may 
change,  and  the  cost  involved. 

Mr.  Skaggs.  Let  me  make  a  suggestion,  if  I  may,  and  Mr.  Chair- 
man, cut  me  off  when  my  time  is  up. 

We  had  witnesses  from  the  FCC  in  before  us,  was  it  just  this 
week?  How  time  flies.  It  was  interesting  to  me  that  the  panel  had 
not  seen  fit  to  consult  with  the  FCC  about  some  of  these  technical 
matters,  particularly  the  ease  with  which  the  UHF  signal  might  be 
jammed  on  the  receiving  end.  The  National  Association  of  Broad- 
casters has  applied  its  technical  talent  to  that  question. 

I  would  hope  that  before  making  your  judgment  on  this,  you 
would  get  the  advice  and  counsel  of  the  FCC  about  these  technical 
issues,  at  least  the  only  information  I  am  aware  of  is  that  it  would 
be  easier,  cheaper  to  jam  these  UHF  signals  than  the  VHF. 

Finally,  Mr.  Chairman,  I  agree  that  we  ought  to  be  providing 
good,  solid  information  to  the  Cuban  people  about  both  what  is 
going  on  in  Cuba,  that  they  may  not  hear  about,  and  the  prospects 
for  change  and  what  is  going  on  in  the  rest  of  the  world. 

I  would  think  that  that  mission  would  be  accomplished  much 
more  effectively  by  carrying  out  the  panel's  recommendations  for 
improvements  at  Radio  Marti,  making  sure  that  is  up  to  USIA 
standards,  rather  than  continuing  to  expend  what  are  very,  very 
constrained  resources  for  you  and  for  us  on  something  that  is,  at 
best,  problematic  as  the  TV  side.  If  you  would  also  address  yourself 
to  the  recommendations  on  the  radio  side  of  the  program. 

Mr.  DuFFEY.  I  understand  the  point  you  have  made.  The  rec- 
ommendations with  respect  to  radio  are  reassuring  in  the  sense 
that  the  credibility  and  effectiveness  of  the  radio  is  reaffirmed. 
They  do  point  out  areas  in  which  the  radio  can  be  improved,  and 
we  have  now  a  director  of  the  radio,  Mr.  Lobo,  whose  experience 
and  background  and  independence  I  think  very  much  equips  him 
to  address  those  changes.  We  have  already  begun  to  consider  his 
recommendations. 

I  will  look  at  the  FCC  and  consult  with  them,  not  only  on  the 
technical  question,  but  also  because  I  believe  the  question  of  the 
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United  States  compliance  with  international  communications  regu- 
lations is  a  serious  one.  I  take  it  very  seriously. 

Mr.  Skaggs.  Yes,  sir.  I  will  have  some  more  questions  next  time 
around.  Thank  you. 

BROADCASTING  TO  CUBA  BUDGET  INCREASE/SAVINGS 

Mr.  MOLLOHAN.  You  are  requesting  $27,609,000  for  Broadcasting 
to  Cuba.  That  is  an  increase  of  $6,609,000  above  the  1994  level. 
What  does  this  requested  increase  represent? 

Mr.  DuFFEY.  Over  the  last  several  years,  Mr.  Chairman,  there 
have  been  surplus  funds  in  the  account  for  Cuba  broadcasting. 
During  the  current  year,  the  Congress  asked  the  program  to  con- 
tinue using  up  that  surplus.  This  request  was  made  before  two 
things  happened;  before  I  received  the  report  of  the  panel,  the 
Commission,  and  before  I  had  an  opportunity  to  begin  to  work  with 
Mr.  Lobo.  We  will  revise  this  request.  We  already  anticipate  sav- 
ings. 

I  would  like  to  be  slightly  tentative  about  this,  because  there  are 
basic  decisions  to  make  about  the  future.  But  we  are  anticipating 
a  savings  of  about  $2  million  this  year  through  efficiencies  and  re- 
ductions, and  I  believe  a  similar  savings  next  year.  So  we  are  al- 
ready beginning  to  see  about  a  $4  million  reduction,  which  does  not 
seriously  impact  our  capabilities.  So  the  original  intent  of  that  pro- 
posal was  to  catch  up  with  the  earlier  figure,  because  we  had  been 
using  carryover  funds. 

I  want  to  see  if  Mr.  Silverman  can  help  me,  but  my  sense  is,  if 
you  go  back  two  years  ago,  the  spending  for  this  Cuba  broadcasting 
was  about  $31  million. 

Mr.  Silverman.  A  couple  years  ago. 

Mr.  DuFFEY.  Then  it  was  $28  miUion,  this  year  it  has  been  about 
$21  million. 

Mr.  MOLLOHAN.  You  are  talking  about  the  actual  cost. 

Mr.  DuFFEY.  The  appropriation  actually 

Mr.  MOLLOHAN.  But  last  year  you  had  a  $9  million  carryover,  did 
you  not? 

Mr.  Silverman.  Yes,  sir.  And  the  program  level  that  is  funded 
with  the  $21  million  appropriation,  plus  the  carryover,  is  approxi- 
mately $30  million.  And,  obviously,  what  we  were  trying  to  project 
in  1995  was  essentially  the  same  program  level  pending  the  results 
of  the  study.  Therefore,  we  had  to  restore  part  of  that  carryover 
balance,  not  all  of  it. 

But  our  appropriation  request  was  increased  by  $6.6  million  to 
get  the  $27.6  million  as  the  projected  level.  There  are  reductions, 
even  in  the  estimate  before  you,  to  meet  the  President's  mandate 
to  cut  some  administrative  expenses  and  emplojnnent  within 
Broadcasting  to  Cuba. 

As  the  director  said,  current  planning  independent  of  the  panel 
results  would  save  $2  million  this  year,  which,  if  not  obligated,  and 
if  we  get  to  use  the  $2.5  million  that  Mr.  Skaggs  referred  to,  would 
give  us  a  carryover  of  $2  million,  which  would  then  reduce  the 
1995  appropriated  requirement  by  $2  million.  We  would  save  an- 
other $2  million  in  1995,  therefore,  lowering  the  request  from  $27.6 
million  to  roughly  $23.6  million. 
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Mr.  MoLLOHAN.  Can  you  break  that  out  between  radio  broadcast- 
ing to  Cuba  and  television  broadcasting  to  Cuba? 

Mr.  Silverman.  For  the  most  part  it  will  be  out  of  the  television 
broadcasting  to  Cuba.  The  $2  million  this  year  will  come  from  tele- 
vision and  most  of  the  $2  million  next  year  will  come  from  tele- 
vision. 

[Clerk's  note. — Subsequent  to  the  hearing,  the  following  correc- 
tion was  provided:] 

This  year  a  little  over  one  half  of  savings  will  come  from  tele- 
vision, and  next  year  over  60%  of  the  savings  will  come  from  TV. 

Mr.  MOLLOHAN.  Can  you  break  out  your  spending? 

Mr.  Silverman.  Oh,  the  total  between  the  two? 

Mr.  DUFFEY.  Out  of  the  $28  million,  $10.9  million  is  television, 
currently. 

Mr.  MOLLOHAN.  Are  you  sure? 

Mr.  Silverman.  If  all  costs,  including  central  functions,  are  as- 
signed to  radio  or  tv,  Mr.  Chairman,  the  1995  request  for  television 
is  $12.4  million,  and  radio  is  $15.2  million. 

Mr.  MOLLOHAN.  And  you  suggest  that  you 

Mr.  Silverman.  And  these  reductions  would  roughly  be:  $2.2 
million  out  of  the  television  number  and  $1.8  million  out  of  the 
radio  number.  But  these  are  very  tentative,  both  as  to  total  and  the 
distribution  until,  as  the  Director  said,  he  works  through  the  deci- 
sions that  he  will  be  faced  with  to  carry  out  those  economies. 

Mr.  MOLLOHAN.  If  you  could  get  that  information  to  the  Commit- 
tee as  quickly  as  possible,  or.  the  best  information  you  have,  and 
break  it  out,  please,  between  the  two  broadcast  ends. 

Mr.  Silverman.  Yes,  sir. 

[The  information  follows:] 
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RADIO  FREE  ASIA 


Mr.  MOLLOHAN.  Just  a  couple  of  questions  with  regard  to  Radio 
Free  Asia.  You  indicated  that  you  are  still  in  the  planning  stage? 

Mr.  DuFFEY.  We  will  begin  the  planning.  The  legislation  hasn't 
been  signed  yet.  Once  it  is  signed,  we  will  begin  the  study. 

Mr.  MOLLOHAN.  I  think  you  have  a  1995  request  for  $10  million 
for  planning;  is  that  correct? 

Mr.  DuFFEY.  We  have  a  $400,000  request  for  planning  in  this 
year's  budget.  So  once  the  legislation  is  signed,  we  will  begin  the 
planning  process. 

Mr.  MOLLOHAN.  And  the  $400,000  is  for  that  planning  function? 

Mr.  DUFFEY.  That  is  in  this  year's  budget  already,  yes. 

Mr.  MOLLOHAN.  In  1994.  What  is  your  request  for  1995? 

Mr.  DUFFEY.  The  1995  request  at  the  moment  is  $10  million,  al- 
though obviously  some  of  this  depends  upon  the  planning.  Depend- 
ing on  how  far  the  planning  is,  we  may  be  coming  back  and  laying 
before  the  Congress  the  actual  cost  involved. 

Mr.  Silverman.  May  I,  Dr.  DufFey?  Mr.  Chairman,  in  addition  to 
the  $400,000  this  year,  we  are  spending  $1.8  million  on  the  China 
Focus  Program.  This  is  a  special  focused  program  of  the  Voice  of 
America's  Chinese  service,  which  has  a  lot  of  local  news  content  to 
China,  which  we  think  equates  with  the  role  of  the  Radio  Free  Asia 
concept.  That  $1.8  million  is  then  also  part  of  the  $10  million.  It 
would  carry  forward  as  part  of  the  $10  million  in  1995,  and  there- 
fore, some  adjustment  would  have  to  be  made.  When  we  put  the 
budget  together,  we  didn't  know  whether  it  would  be  a  separate 
grantee  or  part  of  the  Voice  of  America,  which  is  the  way  it  started 
out. 

The  evolution  of  the  authorization  legislation,  culminating  in  the 
conference  this  week,  continues  to  recognize  Radio  Free  Asia  to  be 
a  grantee,  which  would  call  for  the  study.  That  study  will  also  have 
to  reconcile  what  happens  to  existing  VOA  programming,  such  as 
China  Focus,  in  the  context  of  the  new  grantee. 

Mr.  DuFFEY.  If  I  might,  Mr.  Chairman,  I  would  like  to  provide 
for  the  record  the  current  Voice  of  America  broadcasting  in  Asia, 
in  local  languages.  Might  I  submit  that  at  the  close  of  this  hearing? 

Mr.  MOLLOHAN.  You  certainly  may.  We  would  be  pleased  to  have 
it. 

Mr.  DUFFEY.  Thank  you. 

[The  information  follows:] 

VGA  CURRENT  BROADCASTING  TO  ASIA 

Voice  of  America  currently  broadcasts  a  total  of  twenty-three  and  one-half  hours 
daily  in  9  languages  to  East  Asia.  These  are:  Mandarin  Chinese,  10  hours  daily; 
Cantonese  1  hour  daily;  Indonesian,  two  and  one-half  hours  daily;  Vietnamese,  two 
and  one-half  hours  daily;  Khmer,  2  hours  daily;  Burmese,  one  and  one-half  hours 
daUy;  Korean,  one  and  one-half  hours  daily:  Lao,  one  hour  daily;  and  Tibetan,  one 
and  one-half  hours  daUy.  In  addition  to  language  programming,  VOA  also  broad- 
casts 16  hoiirs  in  English  per  day  worldwide,  11  hours  specificafly  to  the  East  Asia 
and  Pacific  area. 

Audience  surveys  are  very  difficult,  if  not  impossible,  to  carry  out  in  many  target 
countries  in  the  region  due  to  internal  political  conditions.  However,  data  gained 
from  questions  added  to  certain  surveys,  from  audience  mail  and  from  visitor  com- 
ments indicate  that  VOA  reaches  a  substantial  audience  in  all  broadcast  areas.  For 
instance,  information  from  China  has  shown  that  the  VOA  audience  includes  all  age 
groups  in  all  education  levels.  Liu  Binyan,  China's  preeminent  joumaUst  and  other 
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Chinese  sources  have  stated  that  internal  Chinese  statistics  claim  VGA  has  60  mil- 
lion Chinese  listeners  each  day. 

In  terms  of  program  content,  all  of  VGA's  language  services  tailor  the  mix  of  U.S., 
international  and  local  news  mandated  by  the  VGA  Charter  to  fit  the  situation  in 
their  target  areas.  The  Charter  requires  VGA  to  "serve  as  a  consistently  reliable  and 
authoritative  source  of  news."  It  does  not  limit  the  kind  of  programming  that  can 
be  done  to  serve  listener's  needs.  Targeted  programming,  which  carries  the  same 
type  of  information  as  "home  service"  broadcasting,  is  already  being  done  by  the 
VGA  Chinese  branch  in  the  form  of  a  daily  program  called  "China  Focus,"  which 
discusses  events  in  China.  The  hovu-ly  China  Branch  newscasts  also  emphasize  local 
news,  news  which  would  not  be  carried  in  the  domestic  media. 

Mr.  Mgllohan.  What  mission  would  you  anticipate  Radio  Free 
Asia  being  able  to  perform  that  would  not  be  covered  by  Voice  of 
America? 

Mr.  DUFFEY.  Well,  I  think  that  those  who  have  argued  for  the 
creation  of  Radio  Free  Asia  would  say  that  a  radio  that  had  an 
independent  grantee  status  would  perhaps  have  more  credibility. 
That  is  debatable,  but  that  is  an  argument  that  is  made  and  an 
understandable  one. 

Mr.  Mgllohan.  How  would  that  be  funded? 

Mr.  DuFFEY.  Well,  it  used  to  be  that  we  could  maintain  the  illu- 
sion that  we  fully  funded  something,  but  it  wasn't  a  Federal  entity. 
I  think  that  illusion  is  less  and  less  possible  in  the  future.  But  that 
is  still  argued  sometimes. 

Mr.  Mgllghan.  I  sense  you  may  have  a  different  opinion  from 
those  who  would  argue.  Could  I  invite  you  to  express  your  opinion 
about  whether  VGA  could  provide  coverage  for  the  mission  of  Radio 
Free  Asia  and  to  what  extent  it  might  be  intended? 

Mr.  DUFFEY.  VGA  does  now  provide  a  large  measure  of  what  we 
anticipate  and  seek  in  Radio  Free  Asia.  We  are  now  broadcasting 
on  a  limited  basis  in  China,  Tibet  and  North  Korea,  providing  serv- 
ice where  local  news  is  denied. 

CNN  and  the  networks  which  broadcast  directly  into  China  go 
very  lightly  on  news  having  to  do  with  the  Chinese  people  them- 
selves, and,  in  fact,  as  you  may  know,  the  BBC  is  now  no  longer 
going  to  be  a  part  of  the  network  of  which  they  were  a  part  re- 
cently, and  this  may  have  to  do  with  their  aggressiveness  in  trying 
to  cover  in-country  news.  So  I  believe  we  all  have  an  interest  in 
every  measure  we  can  pursue  to  help  the  people  of  China  get  infor- 
mation about  what  is  actually  happening  in  their  society.  Whatever 
serves  that  purpose  effectively  is  useful. 

Mr.  Mgllghan.  Did  that  answer  my  question? 

Mr.  DUFFEY.  Well,  frankly,  the  conditions  are  changing,  I 
think 

Mr.  Mgllghan.  We  respect  your  opinion. 

Mr.  DuFFEY.  For  people  to  speak  in  sharp,  dogmatic  terms  these 
days  is  not  helpful  to  us.  We  are  talking  about  a  lot  of  money.  We 
are  talking  about  a  totally  changed  situation  in  terms  of  commu- 
nications. So  I  am  trying  to  be  honest  with  you.  I  have  been  de- 
scribed as  a  respectful  agnostic  about  some  of  the  claims  made  by 
others,  but  I  think  that  we  need  to  look  very  carefully  at  what  we 
can  do  and  how  we  can  most  effectively  do  it  and  what  the  cost- 
benefit  ratio  will  be. 

Mr.  Mgllghan.  Reverend  Johnson  would  contest  to  your  being 
referred  to  in  those  terms. 


1363 

I  am  not  sure  I  did  get  your  answer.  I  was  asking  for  your 
thoughts  any  mission  that  Radio  Free  Asia  could  serve  or  could 
perhaps  be  even  more  efficiently  served  by  Voice  of  America. 

Mr.  DUFFEY.  Well,  we  broadcast  in  nine  languages  to  East  Asia; 
10  hours  daily  in  Mandarin;  an  hour  a  day  in  Cantonese;  two-and- 
a-half  hours  in  Indonesian;  Vietnamese,  two-and-a-half  hours  daily; 
Khmer,  two  hours  daily;  in  the  Burmese  language,  one-and-a-half 
hours  daily;  Korean  language,  one-and-half  hours  daily;  Lao,  one 
hour  daily;  and  Tibetan,  one-and-a-half  hours  daily.  I  think  that  is 
substantial,  solid,  quality  broadcasting.  We  do  not  have  the  re- 
sources to  meet  the  interests  of  those  who  want  round-the-clock 
broadcasting. 

Mr.  MOLLOHAN.  And  that  would  be  served  by  Radio  Free  Asia? 

Mr.  DuFFEY.  Well,  it  might.  We  don't  know  yet  fully  about  the 
budget  for  that. 

Mr.  MoLLOHAN.  What  would  you  request  for  Radio  Free  Asia?  To 
what  extent  would  you  expect  them  to  increase  and  in  what 
amounts  in  the  future?  I  want  to  know  what  is  in  your  planning 
and  get  it  on  line. 

Mr.  DuFFEY.  Well,  $22  miUion  is  the  cap  that  has  been  set  for 
operating  expenditures,  and  $8  million  for  construction  expendi- 
tures. 

Let  me  just  add  one  more  word,  Mr.  Chairman.  I  just  spent  a 
week  in  Britain  talking  with  a  number  of  people  there  who  have 
similar  concerns  including  people  at  the  BBC.  I  am  troubled  by  the 
timidity  of  international  broadcasters  in  certain  parts  of  the  world 
to  broadcast  aggressively  news  in  local  regions.  We  might  serve  our 
purpose  very  well  by  providing  a  kind  of  news  service  that  would 
shame  some  of  the  commercial  networks  into  doing  a  better  job 
than  they  do  in  certain  parts  of  the  world. 

I  think  they  pull  their  punches  in  return  for  the  right  to  broad- 
cast. So  that  moves  me  back  to  why  this  may  be  very  important. 
I  still  think  that  the  technology  is  changing  rapidly,  and  that  we 
need  to  proceed  with  as  careful  a  study  as  we  can. 

Many  of  the  studies  that  I  have  looked  at  in  recent  years — and 
I  think  this  is  a  tendency  all  of  us  have  engaged  in — have  been  de- 
termined by  the  conclusions  that  people  brought  into  the  study.  So 
we  should  have  a  genuine  look  at  and  debate  about  how  we  can  be 
most  effective  in  achieving  objectives  that  we  all  agree  on. 

Mr.  MoLLOHAN.  And  that  is  going  to  be  a  part  of  your  planning? 

Mr.  DuFFEY.  Yes,  it  would  be. 

Mr.  MOLLOHAN.  Mr.  Price  has  not  had  his  first  round  of  ques- 
tioning. Mr.  Price? 

NORTH-SOUTH  CENTER  FUNDING 

Mr.  Price.  Thank  you,  Mr.  Chairman.  I  understand  a  couple  of 
other  Members  have  brought  up  the  funding  for  the  North-South 
Center  with  you,  and  so  I  don't  want  to  revisit  that  territory,  ex- 
cept to  ask  you  a  couple  of  further  matters. 

Did  you,  in  fact,  submit  a  budget  request  to  OMB  for  the  North- 
South  Center? 

Mr.  DuFFEY.  Yes,  we  did,  $5  million  was  the  request. 

Mr.  Price.  All  right.  So  that  request  was  denied,  and  that  is  why 
this  item  is  not  in  your  budget. 
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Mr.  DUFFEY.  Well,  the  Administration  began  a  year  ago  with  a 
plan  over  four  years  to  reduce  deficit  spending,  and  some  difficult 
decisions  had  to  be  made.  That  plan  is  obviously  one  that  I  think 
is  extremely  important.  I  think  we  all  share  the  goal  of  trying  to 
reduce  it. 

Mr.  Price.  I  think  we  all  share  that  and  we  also  have  priorities, 
of  course,  within  those  limits  that  we  need  to  address,  and  this  is 
a  program  that  apparently  you  thought  worthy  of  funding,  given 
your  initial  request,  and  that  we  will  need  to  consider  as  we  look 
at  the  priorities  that  have  come  to  us  from  0MB. 

Have  these  Federal  funds  in  the  past  had  a  significant  leveraging 
effect?  What  can  you  tell  us  about  that,  about  the  leveraging  effect 
of  these  funds  at  the  North-South  Center,  the  kind  of  total  funding 
we  are  talking  about  there  and  the  role  of  Federal  funds  in  bring- 
ing that  forth. 

Mr.  DuFFEY.  Let  me  ask  Mr.  Fulton,  who  has  had  experience 
with  this  if  he  can  speak  to  that  question. 

Mr.  Fulton.  The  program  has  been  funded  over  several  years  for 
a  variety  of  purposes.  And  the  short  answer  to  your  question  is, 
yes,  and  let  me  explain  why.  The  North-South  Center  existed  for 
a  number  of  years  before  it  received  this  amount  of  Federal  fund- 
ing. With  the  creation  of  that  funding  base,  it  then  expanded  its 
internal  research  capability.  It  expanded  its  capability  to  give 
grants  to  other  universities  and  institutions,  in  North  America  and 
South  America  and  Central  America  in  doing  research  on  north- 
south  issues. 

It  has  expanded  its  ability  to  attract  students  from  South  Amer- 
ica to  the  campus,  and  as  I  said  last  year  when  I  testified,  because 
the  institution  is  relatively  young,  it  hasn't  yet  developed  the  track 
record  that  would  be  required  for  any  academic  institution  to  show 
what  it  can  produce.  But  what  it  has  begun  to  do  is  being  done 
with  both  quality  and  with  leveraged  resources  from  other  institu- 
tions. 

Mr.  Price.  Are  there  qualities  that  make  the  North-South  Center 
different  from  other  centers  for  study  in  Latin  America  that  you 
know  about  and  other  universities? 

Mr.  Fulton.  No,  there  are  certainly  other  universities  in  the 
United  States — ^there  are  very  fine  institutions  involving  north- 
south  study.  One  of  the  requirements  that  has  been  levied  on  the 
North-South  Center  at  the  University  of  Miami  as  a  condition  of 
its  grant  is  that  it  reach  out  and  serve  as  a  clearinghouse  involving 
other  universities  as  well. 

Mr.  Price.  Well,  I  would  appreciate  for  the  record  or  if  you  would 
like  to  make  the  case  here  now  briefly,  I  would  appreciate  the  kind 
of  justification  you  made  initially  in  requesting  these  funds,  the 
kind  of  assessment  you  would  give  of  this  program  and  of  its  wor- 
thiness as  a 

Mr.  DuFFEY.  I  would  be  glad  to  prepare  a  letter  to  the  Commit- 
tee. 

Mr.  Price.  As  an  appropriations  item  within  your  budget. 

Mr.  DuFFEY.  I  will  submit  a  communication  to  the  committee,  be- 
cause I,  along  with  you,  consider  the  Center  one  worthy  of  support. 
But  I  would  like  to  simply  share  with  the  Committee  the  achieve- 
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merits  of  the  Center  as  we  understand  them  and  the  record  that 
we  have  of  working  with  the  Center. 
[The  information  follows:] 

North/South  Center 

USIA's  original  budget  proposal  for  FY  1995  included  $5  million  for  the  North/ 
South  Center,  an  amount  which  we  estimated,  together  with  funds  already  made 
available  but  not  yet  expended  by  the  Center,  would  have  supported  continuation 
of  Center  programs  at  cvurent  levels.  We  made  that  proposal  because  we  beUeved 
that  the  expanded  programs  of  the  Center  over  the  past  few  years  hold  the  promise 
of  significantly  increasing  the  quantity  and  quaUty  of  research  on  issues  of  impor- 
tance to  the  United  States  and  the  countries  of  Latin  America.  In  particular,  the 
"clearinghouse"  role  the  Center  plays  by  providing  grants  to  other  institutions,  both 
in  the  United  States  and  Latin  America,  seemed  to  vis  an  effective  way  to  draw  on 
a  range  of  academic  resovirces  in  the  hemisphere  in  a  way  that,  over  time,  would 
increase  and  improve  policy-oriented  research  in  important  areas. 

Our  original  request  was  prepared  in  the  context  of  the  President's  deficit  reduc- 
tion guidelines  and  included  only  programs  which  we  felt  would  be  of  value  in  carry- 
ing out  the  Agenc/s  mission.  After  further  discussion  within  the  Administration, 
however,  the  President's  budget  proposal  for  USIA  was  further  reduced,  forcing 
many  very  difficult  choices.  The  request  for  continued  funding  for  the  North/South 
Center,  in  particular,  was  dropped  from  the  proposal.  The  Administration  based  this 
decision  on  the  facts  that  the  Center  had  carried  out  some  of  the  activities  currently 
supported  prior  to  the  beginning  of  USIA  support,  albeit  at  a  much  lower  level;  that 
other  institutions  support  some  activities  similar  to  those  the  Center  administers 
with  USIA  support;  and  that  some  of  the  Center's  activities  would  probably  be  com- 
petitive for  other  federal  sources  of  support. 

RADIO  AND  TV  MARTI 

Mr.  Price.  Picking  up,  too,  on  Mr.  Skaggs*  line  of  questioning 
about  TV  Marti,  you  may  have  seen  the  recent  article  in  the  Wash- 
ington Post  that  indicated  how  many  Cubans  now  are  acquiring 
satellite  dishes  capable  of  receiving  television  programming  from 
CNN  and  Mexican  news.  The  article  suggests  that  this  is  one  of  the 
factors  slowly  eroding  the  Cuban  government's  long-time  monopoly 
on  entertainment  and  information. 

Should  this  influence  our  assessment  of  how  important  TV  Marti 
is  as  a  source  of  information  for  Cubans  and  more  broadly,  if  these 
TV  broadcasts  were  ended,  what  options  do  you  think  would  exist 
for  the  Cuban  people  and  particularly  for  the  United  States  to 
reach  the  Cuban  people? 

Mr.  DuFFEY.  Let  me  say,  first  of  all,  Mr.  Chairman,  I  want  to 
speak  from  my  understanding  of  what  is  happening  in  Cuba  and 
the  implication  from  that  article,  which  I  think  may  be  a  little  mis- 
leading. There  is  significant  outside  investment  in  Cuba  now, 
which  is  building  a  number  of  new  hotels  and  resorts. 

Most  of  those  places  have  satellite  dishes  and  large  satellite  KU 
or  C-band  dishes.  It  appears  that  in  some  parts  of  the  island,  and 
I  think  at  great  risk  and  peril,  men  and  women  are  finding  ways 
to  try  to  pick  up  microwave  transmissions,  but  it  is  a  high  risk  in 
Cuba  to  display  a  dish  it  is  still  a  society  very  tightly  controlled, 
as  I  understand  it,  as  compared  to  China  where  there  is  prosperity 
and  the  government,  though  it  has  outlawed  these  dishes,  does  not 
seem  to  be  able  to  control  the  proliferation  of  them. 

Mr.  Price.  Let  me  just  interrupt  you,  if  I  might,  because  it  does 
say  here,  and  you  might  want  to  dispute  this,  but  the  article  here 
indicates  that  these  dishes  are  "sprouting  like  mushrooms,"  to  use 
their  phrase,  from  the  roof  tops  and  out  the  windows,  across  much 
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of  Havana.  Home-built  dish  antennas  are  springing  up,  dishes  esti- 
mated by  one  manufacturer  to  number  at  least  3,000.  It  would 
seem  from  this  journalistic  report  that  it  is  a  fairly  common  sight 
to  see  these  dishes  all  over  the  place. 

Mr.  DuFFEY.  I  believe  those  are  microwave  dishes,  but  I  am  not 
sure,  Mr.  Chairman.  I  have  seen  conflicting  reports,  and  I  would 
be  glad  to  prepare  a  reference  to  some  of  the  resources'  reviews.  I 
don't  doubt  that  there  is  a  great  hunger  for  communication  and 
people  are  eager  to  have  those  dishes.  But  my  sense  is  that  what 
they  are  doing  is  pirating  signals  with  small  microwave  receivers, 
rather  than  receiving  them  directly  from  the  satellites.  It  is  com- 
munication, in  any  event,  and  I  think  the  thrust  of  your  question 
is  what  are  the  conditions  that  we  would  like  to  see  in  Cuba. 

I  think  that  has  to  do  with  an  openness  to  an  independent 
media,  people  from  the  outside,  people  within  the  country,  able  to 
establish  journalistic  and  media  outlets,  and  I  am  sure  those  condi- 
tions will  return  to  Cuba  at  some  point  in  the  future. 

Mr.  Price.  Well,  we  have  heard  Radio  Marti  described  as  rather 
successful  in  reaching  the  Cuban  people.  I  assume  you  share  that 
assessment. 

Mr.  DuFFEY.  Yes.  It  is  an  assessment  that  appears  to  me  to  be 
sound,  based  upon  every  way  we  have  to  measure  its  effectiveness. 

Mr.  Price.  What  does  TV  Marti  add?  What  does  TV  Marti  add 
to  the  capability  we  have  through  radio,  particularly  given  some  of 
the  limitations  of  the  TV  media,  the  difficulties  of  getting  a  good 
signal  in  there? 

Mr.  DUFFEY.  It  appears  the  same  thing  happens  in  Cuba  as  hap- 
pens in  our  own  society.  People  move  away  from  newspapers,  they 
move  away  from  radio  and  toward  television.  It  is  a  very  effective 
media  if  it  is  controlled  by  the  State,  and  if  it  is  constantly  present- 
ing an  impression  that  the  American  people  pose  a  threat  in  a 
major  way  to  a  country.  One  would  like  to  find  some  way  to 
counter  that  on  a  larger  basis  than  you  can  by  radio. 

Now,  that  is  desirable,  but  may  not  always  be  achievable,  and 
obviously  we  have  had  a  goal  in  trying  to  communicate  by  tele- 
vision on  a  basis  that  has  the  same  breadth  and  credibility  as  the 
local  State-controlled  broadcasting.  We  haven't  been  able  to  do  that 
for  a  number  of  reasons  that  the  commission  carefully  analyzed. 
But  I  think  it  would  be  desirable  from  a  policy  point  of  view  to  be 
able  to  provide  the  kind  of  communication  television  provides,  if  we 
could  do  that  at  a  reasonable  cost  and  to  a  large  enough  popu- 
lation. At  the  moment,  neither  of  those  factors  are  the  case. 

Mr.  Price.  And  so  you  will  be  assessing  that  commission  report. 

Mr.  Duffey.  Yes. 

Mr.  Price.  And  giving  us  some  judgment  as  to  whether  the  pro- 
posal that  you  switch  to,  UHF  and  otherwise  alter  the  operation 
would 

Mr.  Duffey.  It  is  a  difficult  decision,  but  I  will  make  the  best 
judgment  I  can. 

Mr.  Price.  If  the  TV  Marti  broadcast  were  terminated,  what 
would  be  the  cost  of  maintaining  a  backup  capability,  do  you  sup- 
pose, for  activation  in  times  of  crisis?  Is  that  a  feasible  option? 

Mr.  Duffey.  Well,  I  have  thought  a  great  deal  about  that,  and — 
I  think  it  is  mentioned  in  the  report — some  of  those  who  have  testi- 
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fled  indicated  the  desirability  in  the  future  of  having  a  backup  ca- 
pability. One  could  buy  a  2,000-foot  tower  perhaps  in  Florida  that 
might  do  that,  but  that  doesn't  seem  to  be  realistic.  There  is  cer- 
tain broadcasting  possible  from  airplanes,  but  there  are  a  great 
number  of  limitations. 

The  cost  of  maintaining  backup,  effective  backup,  I  think,  would 
be  not  much  short  of  the  cost  of  continuing  broadcasting. 

Mr.  Price.  Well,  perhaps  as  a  part  of  your  review  you  could — - 

Mr.  DUFFEY.  Certainly. 

Mr.  Price  [continuing].  Could  give  us  some  estimates  of  that  op- 
tion, if,  indeed,  you  think  it  is  a  live  option  at  all. 

Mr.  DuFFEY.  Well,  I  think  there  are  two  questions  there.  Is  it  as 
desirable,  as  some  people  feel  it  is,  to  have  that  backup,  and  then 
what  would  be  the  alternative  cost? 

Mr.  Price.  Thank  you,  Mr.  Chairman. 

Mr.  MOLLOHAN.  Thank  you,  Mr.  Price. 

Mr.  Rogers. 

Mr.  Rogers.  Dr.  Duffey,  on  TV  Marti,  a  lot  of  people  ask  the 
question,  **What  good  are  we  doing  telecasting  into  Cuba  at  great 
expense  between  3  o'clock  and  4  o'clock  in  the  morning,  *I  Love 
Lucy*  reruns  and  Donald  Duck  cartoons?"  What  are  we  achieving 
with  that  type  of  programming? 

Mr.  Duffey.  I  would  ask  the  same  question,  Mr.  Chairman.  That 
is  not  the  only  programming  that  goes  in  there.  There  are  news 
programs,  there  are  programs  that  have  local  interest.  So  I  think 
that  if  one  provides  several  hours  of  broadcasting,  including  news 
programs,  one  can  make  a  different  case  for  it.  I  would  raise  the 
same  question  that  you  raise. 

Mr.  Rogers.  Would  you  file  for  the  record  a  catalog  of  what  is 
being  broadcast  on  TV  Marti?  Could  you  give  us  a  schedule  of  what 
broadcasts  are  being  made  there  now,  a  programming  schedule? 

Mr.  Duffey.  I  would  like  very  much  to  have  an  opportunity  to 
do  that.  If  I  might,  I  would  like  to  provide,  for  the  Committee's  in- 
formation, the  background  of  Mr.  Lobo,  whom  I  have  asked  to  di- 
rect Cuba  broadcasting.  He  is  a  well-established  broadcaster  with 
a  good  record  for  journalism.  The  Committee  might  want  later  to 
talk  with  him  about  the  changes  he  is  beginning  to  make  and  his 
philosophy.  But  I  will  be  delighted  to  get  that  to  you,  Mr.  Congress- 
man. 

[The  information  follows:] 
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Mr.  Rogers.  Well,  there  have  been  also,  you  know,  many  people 
saying  that  we  are  being  made  a  joke  out  of  from  time  to  time.  We 
suspend  the  antenna  from  a  balloon  in  the  air  which  gets  blown 
away  by  the  air  currents  from  time  to  time.  I  just  think  if  we  are 
going  to  do  Television  Marti,  we  ought  to  do  it  right,  and  we  ought 
to  do  it  with  the  proper  kind  of  programming,  with  the  proper  kind 
of  equipment,  and  quit  monkeying  around  with  some  really  inept 
broadcasting,  in  my  judgment. 

Mr.  DuFFEY.  I  understand  that  that  is  really  what  the  commis- 
sion has  said  in  the  report  I  have  before  me. 

When  the  Congress  originated  this  program  and  funded  it  and 
instituted  it  in  the  last  decade,  I  believe  the  intention  was  to  do 
exactly  as  you  say,  to  have  effective  broadcasting  and  not  a  cha- 
rade. 

Mr.  Rogers.  I  wish  you  well  in  the  study.  This  subcommittee  has 
been  critical  of  TV  Marti  for  a  long  time.  Not  that  we  disagree  with 
the  mission,  but  there  have  been  criticisms,  as  I  have  indicated,  of 
the  content  of  the  programming,  the  time  of  the  broadcasting,  early 
morning  hours,  for  example,  and  the  sometimes  comical  engineer- 
ing that  has  gone  into  trying  to  get  that  signal  bounced  off  of  an 
antenna  on  a  balloon  in  the  sky.  So  we  hope  you  can  get  it  right. 

Mr.  DuFFEY.  Thank  you. 

RADIO  FREE  ASIA  VERSUS  VOA 

Mr.  Rogers.  Let  me  switch  gears  quickly  to  Radio  Free  Asia  and 
get  back  to  the  Chairman's  questioning  about  why  can't  we  achieve 
in  Asia  with  Voice  of  America  the  same  results  that  you  would  like 
to  get  with  Radio  Free  Asia.  I  think  the  point  needs  to  be  made, 
and  you  correct  me  on  this,  that  it  is  an  altogether  different  type 
of  programming  we  are  talking  about. 

Voice  of  America,  of  course,  everyone  knows  is  clearly  the  Voice 
of  America.  It  is  the  American  opinion  and  it  is  taken  to  be  just 
that.  But  Radio  Liberty  and  Radio  Free  Europe,  for  example,  are 
local  broadcasting  about  local  issues  by  local  people  whose  local 
voices  are  talking  to  their  fellow  countrjrmen  about  local  events.  An 
altogether  different  approach  to  broadcasting.  Is  that  generally  ac- 
curate? 

Mr.  Duffey.  Well,  Voice  of  America  has  a  charter  which  requires 
that  it  meet  high  standards  of  journalism  with  its  news.  It  carries 
editorials.  Just  the  fact,  of  course,  of  being  identified  with  the  gov- 
ernment may  raise  questions  in  some  minds,  but  my  sense  is,  that 
this  has  been  overcome  by  the  fact  that  an  essential  value  in  this 
country  is  an  effort  to  be  objective. 

Voice  of  America  will  carry  stories  about  the  debate  and  the  dis- 
sent within  our  system,  because  that  is  part  of  what  we  need  to 
convey  to  help  people  understand  its  strengths.  So  it  has  built  a 
very  substantial  reputation  and  credibility  as  an  objective  news 
service,  even  if  that  news  is  not  always  flattering  to  the  United 
States.  That  is  its  first  mandate. 

Its  second  mandate  is  to  provide  information  about  U.S.  positions 
and  policy.  That  is  done  through  the  editorial,  a  very  carefully 
identified  broadcasting  segment. 

Mr.  Rogers.  Let  me  quickly  interrupt  you  to  say  that  I  praise 
the  VOA.  It  is  a  great  organization.  It  does  great  work  and  I  don't 
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disagree  with  you  at  all  in  the  way  which  you  just  characterized 
their  operation.  But  I  wanted  to  try  to  contrast  the  type  of  format 
that  VOA  uses  as  opposed  to  the  indigenous  operations  of  the  Ra- 
dios. 

Mr.  DUFFEY.  And  some  of  that  style  is  now  incorporated  into  the 
VGA's  China  Focus  broadcasting  to  Asia.  It  has  some  of  those  char- 
acteristics. I  think  that  in  discussing  all  surrogate  radios,  we  are 
discussing  a  situation  that  is  endemic  to  a  society  like  ours  which 
welcomes  people  fleeing  oppression  from  various  countries.  They 
come  into  our  society  and  become  an  important  center  for  sym- 
pathy and  concern. 

They  shape  our  policies  through  the  democratic  process,  and  then 
we  try  to  respond  in  terms  of  our  own  values  or  our  objectives.  And 
the  point  I  tried  to  make  earlier  in  the  exchange  with  the  Chair- 
man is  that  I  think  some  of  the  ways  and  styles  of  that  response 
in  the  Cold  War  now  need  to  be  reexamined.  We  are  in  quite  a  dif- 
ferent situation. 

Communication  can't  be  as  closed  off  as  it  is.  In  Cuba  there  are 
fax  machines,  there  are  people  in  Washington  who  communicate 
every  day  with  colleagues  in  Cuba  through  the  fax  machine.  The 
computer  provides  an  amazing  kind  of  communication,  not  for  mass 
audiences,  but  certainly  for  news,  and  the  information  literally  falls 
out  of  the  sky  these  days.  And  also,  I  think  we  cannot  continue 
what  I  call  the  charade  or  the  myth  that  we  have  had  in  the  past 
that  the  American  taxpayers  can  fully  fund  something,  and  then 
turn  around  and  say,  well,  that  isn't  really  us. 

I  think  that  is  something  that  was  easier  to  do  a  few  years  ago 
than  it  is  now.  We  underestimate  the  peoples  of  the  world. 

Mr.  Rogers.  Thank  you.  We  wish  you  well,  Dr.  Duffey. 

Mr.  Duffey.  Thank  you. 

Mr.  MOLLOHAN.  Mr.  Moran. 

NEW  POST  OPENINGS 

Mr.  Moran.  I  am  glad  you  hold  to  that  opinion,  Mr.  Duffey,  the 
last  point  that  you  made.  People  who  are  funded  entirely  with  Fed- 
eral money  should  not  think  that  they  are  independent  of  some 
Federal  policy  direction  as  well,  particularly  from  the  legislative 
branch.  But  speaking  of  things  changing,  you  are  going  to  open  a 
post  in  Hanoi  and  a  branch  post  in  Ho  Chi  Minh  City,  $756,000, 
eight  positions. 

Mr.  Duffey.  Yes. 

Mr.  Moran.  When  would  you  be  doing  that? 

Mr.  Duffey.  Well,  let's  see.  The  fiscal  year  begins  in  October. 
Stan,  what  is  your  plan? 

Mr.  Silverman.  That  is  correct,  Mr.  Moran.  The  State  Depart- 
ment, I  believe,  has  sent  a  reprogramming  letter  to  the  Committee 
to  open,  or  try  to  open  earlier;  namely,  this  year.  If  things  develop 
rapidly  enough,  we  will  try  to  follow  suit,  at  least  into  Hanoi,  and 
also  submit  a  reprogramming  letter,  of  course,  to  the  committee  be- 
forehand. 

But  the  budget,  as  it  was  submitted,  calls  for  it  to  be  opened  in 
the  early  part  of  fiscal  year  1995. 

Mr.  Moran.  Okay.  The  early  part  of  fiscal  year  1995,  so  we  are 
talking  about  maybe  December  or  something  like  that  of  1994? 
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Mr.  DUFFEY.  Yes. 

Mr.  MORAN.  Very  good.  I  am  glad  that  you  are  doing  that.  I 
think  that  that  would  be  a  very  important  element  in  Vietnam  to 
have  the  Voice  of  America  presence  there,  the  USIA  presence  there. 
Lebanon,  You  are  also  planning  to  reestablish  a  public  affairs  post 
in  Lebanon. 

Do  you  really  see  the  situation  as  stable  enough  currently  to  do 
that? 

Mr.  DUFFEY.  We  think  it  is  moving  in  that  direction.  We  are 
doing  everything  we  can  to  try  to  reach  out  and  encourage  those 
movements,  and  we  have  laid  these  plans  with  the  expectation  that 
this  will  be  possible. 

Yesterday  morning  Secretary  Christopher,  in  preparation  for  his 
trip  this  weekend  to  the  Middle  East,  came  to  USIA  to  do  one  of 
the  interactive  programs  we  do.  For  the  first  time,  we  had  report- 
ers questioning  him  from  Jerusalem,  both  Palestinian  and  Israeli 
reporters.  We  had  Amman,  Cairo  and  Damascus.  We  also  had  Bei- 
rut on  the  line. 

We  recognized  the  reporter  there  who  was  able  to  participate.  So 
we  will  do  everything  we  can  to  nurture  and  encourage  this.  We 
put  this  proposal  here  with  the  anticipation  that  the  conditions,  if 
they  continue  to  move  as  they  are  now,  will  be  favorable. 

EDUCATIONAL  AND  CULTURAL  EXCHANGES 

Mr.  MoRAN.  Very  good.  I  am  pleased  to  hear  that.  You  plan  on 
scaling  back  on  some  of  your  education  and  cultural  exchange  pro- 
grams. Are  we  getting  more  money  or  less  as  the  proportion  of  total 
expenditures  from  other  countries  for  those  cultural  exchange  pro- 
grams? 

Mr.  DUFFEY.  We  will,  in  fact,  be  administering  more  exchange 
programs  next  year  because  of  the  size  of  the  programs  in  Russia 
and  the  new  States  under  the  Freedom  Support  Act.  Many  of  the 
programs  that  are  funded  through  AID  come  to  the  USIA  because 
of  the  experience  we  have  with  working  with  the  organizations  that 
can  most  effectively  conduct  them. 

I  am  going  to  ask  Mr.  Silverman  to  explain  the  mysteries  of  what 
this  budget  looks  like. 

Mr.  MoRAN.  Well,  I  just  want  to — I  don't  want  a  long  expla- 
nation; I  just  want  to  make  sure  that  other  countries  are  contribut- 
ing at  least  their  fair  share  to  this  effort. 

Mr.  Silverman.  We  are  projecting  a  stable  level  of  about  $20.7 
million  of  other  countries'  contributions  to  the  academic  program, 
Mr.  Moran. 

Mr,  MORAN.  So  they  are  maintaining  their  existing  contribution? 

Mr.  Silverman.  Yes,  sir.  That  is  our  assumption. 

Mr.  Moran.  It  is  a  very  good  program.  It  is  just  that  we  need 
to  make  sure  that  it  is  a  two-way  street  and  they  are  picking  up 
their  share  as  well.  Okay.  That  is  fine.  Again,  thanks  for  your  testi- 
mony. 

Mr.  DuFFEY.  You  might  want  to  enter  into  the  record  a  break 
down  of  the  programs  we  are  now  funding. 

Mr.  Silverman.  This  is  from  NIS,  and  it  shows  all  of  our  fund- 
ing, including  funding  that  is  funneled  through  USIA  through  the 
appropriations. 
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Mr.  MORAN.  Good.  Thank  you. 
[The  information  follows:] 
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Mr.  MOLLOHAN.  Mr.  Skaggs? 

RADIO  AND  TV  MARTI 

Mr.  Skaggs.  Looking  to  your  proposed  reorganization  plan,  will 
there  be  any  need  for  a  separate  board  for  Cuban  broadcasting  or 
is  that  going  to  be  consolidated  as  the  other  board  for  national 
broadcasting  functions  are  into  your  new  board  of  governors? 

Mr.  DUFFEY.  That  is  going  to  be  governed  by  the  actions  of  the 
Congress.  There  was  a  nine-hour  conference  a  couple  of  days  ago; 
I  have  not  had  a  chance  to  get — as  a  matter  of  fact,  I  don't  think 
we  have  in  writing  all  of  the  decisions  made.  But  my  understand- 
ing is  that  the  conference  action  continues  that  separate  advisory 
board  as  an  advisory  board.  However,  I  think  my  intention  in  this 
new  structure  is  to  have  this  more  independent  board  of  broadcast- 
ing making  the  budgetary  decisions  on  the  basis  of  their  estimate 
of  need  and  efficiency,  rather  than  having  those  issues  become  as 
much  a  matter  of  politics  as  they  have  been  in  the  past. 

Mr.  Skaggs.  I  would  just  like  to  pose  a  couple  of  questions  to  you 
that  are  much  more  oriented  for  making  radio  better  rather  than 
the  state  of  health  of  TV. 

There  was  a  Washington  Post  piece  a  few  weeks  ago  that  cen- 
tered around  an  anonymous  letter  transmitted,  I  guess,  within  the 
E-mail  system  at  Radio  Marti  making  some  fairly  scurrilous  and, 
I  gather,  unsubstantiated  accusations  about  certain  departments 
there  and  staff  members.  I  am  aware  that  some  investigative  work 
has  been  done. 

Do  you  have  plans  to  ask  the  IG  or  any  other  more  official  inves- 
tigative entity  to  take  a  look  at  that  case? 

Mr.  DuFFEY.  The  Inspector  General  has  prepared  a  report  in 
draft.  I  have  not  received  the  final  draft,  but  I  will  be  delighted  to 
send  that  to  the  Committee  when  it  is  prepared. 

Mr.  Skaggs.  What  about  the  other  areas  that  the  panel  that  we 
set  up  has  recommended  for  strengthening  the  product  of  Radio 
Marti?  I  don't  know  whether  you  are  going  to  wait  to  deal  with 
those  in  the  same  time  frame  that  you  are  the  future  of  TV  Marti. 
It  would  seem  that  a  lot  of  those  are  susceptible  to  more  immediate 
implementation,  and  I  would  like  to  get  your  views  on  those,  if  you 
are  prepared  to  state  them  today. 

Mr.  DuFFEY.  Well,  I  was  heartened  by  the  fact  that  even  before 
I  received  that  report,  Mr.  Lobo  had  identified  some  of  these  areas 
and  was  preparing  plans  to  address  the  question  of  both  the  qual- 
ity and  perception,  to  do  a  careful  analysis.  And  that  is  why  I  sug- 
gested a  moment  ago  that  the  committee  might  want  to  get  ac- 
quainted with  him  and  with  his  background. 

He,  I  understand,  will  review  with  me  in  the  light  of  the  commis- 
sion report  the  plans  that  he  already  was  beginning  to  formulate 
to  address  this  in  terms  of  organization. 

Mr.  Skaggs.  You  don't  have  any  other 

Mr.  DuFFEY.  Well,  I 

Mr.  Skaggs  [continuing].  Assessment  to  make  at  this  time  your- 
self? 

Mr.  DuFFEY.  I  am  impressed  by  the  thoroughness  with  which  the 
Commission  has  looked  at  this.  I  share  the  concern  they  have  that 
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the  broadcasting  be  perceived  as  both  objective  and  faithful  to  high 
standards  of  journalism. 

Mr.  Skaggs.  After  the  story  appeared  in  the  Post — about  this 
anonjrmous  letter  that  was  circulated,  Director  Lobo  announced 
that  several  news  analysts  positions  were  being  eliminated  for  cost- 
cutting  reasons. 

Unfortunately,  some  of  the  accusations  had  also  been  made  about 
that  same  part  of  the  operation.  So  there  is  at  least  the  raw  mate- 
rial for  someone  drawing  a  conclusion  that  there  was  a  relationship 
between  these  two  events. 

What  would  you  like  to  say  that  might  allay  any  suspicions  that 
the  firings  were  connected  in  any  way  with  the  letter? 

Mr.  DUFFEY.  Well,  the  firings  have  not  taken  place — the  reduc- 
tions have  not  taken  place  at  this  point.  This  is  a  proposal,  and  my 
own  judgment,  having  looked  carefully  at  this — and  that  is  one  rea- 
son why  I  want  to  have  the  Inspector  General's  report  here  to  the 
Committee — is  that  there  was  not  a  connection  between  these. 

I  thought  earlier  as  we  were  talking  about  the  nature  of  surro- 
gate radios  that  one  might  just  remark  on  the  nature  of  human 
contentions.  People  have  had  experiences  that  make  them  feel  very 
strongly  about  current  political  perspectives.  That  is  characteristic 
of  human  life,  but  it  is  particularly  characteristic  of  surrogate  ra- 
dios. 

Mr.  Skaggs.  You  choose  your  words  well,  and  I  meant  to  com- 
ment also,  I  actually  was  reading  your  prepared  statement,  which 
is  a  very  eloquent  expression  of  your  views  and  aspirations  for  the 
job  that  you  have  and  very  moving.  I  also  wanted  to  say  I  was 
going  to  ask  you  something  about  the  new  program  in  Vietnam, 
just  to  show  you  that  I  was  not  completely  obsessed  by  the  radio 
TV  Marti  business,  but  Mr.  Moran  got  to  that  ahead  of  me.  So 
thank  you,  Mr.  Chairman. 

Mr.  MOLLOHAN.  Thank  you,  Mr.  Skaggs. 

Dr.  Duffey,  the  Department  of  State,  USIA  authorization  is  still 
pending,  correct? 

Mr.  Duffey.  Yes. 

BROADCASTING  CONSOLIDATION 

Mr.  MoLLOHAN.  As  it  relates  to  the  creation  of  the  broadcasting 
board  of  governors  and  the  reorganization,  to  what  extent  does  that 
create  opportunities  for  you  to  look  at  these  various  functions  be- 
tween the  grantee  providers,  if  you  will,  and  the  government  pro- 
viders? To  what  extent  does  that  legislation  give  you  flexibility,  au- 
thority, jurisdiction  to  buy  or  eliminate  them? 

Could  you  comment  on  the  authorizing  legislation? 

Mr.  Duffey.  Well,  I  believe  the  question  at  the  present  stage, 
the  question  of  grantee  status  for  the  surrogate  radios  is  clearly  es- 
tablished as  a  part  of  the  legislation.  Obviously,  it  isn't  final  at  the 
moment.  The  challenge  I  have  is  trying  to  integrate  contract  or 
grantee  operations  in  a  consolidated  structure. 

I  have  indicated  earlier  that  I  think  it  is  possible  to  do  that 
through  contractual  arrangements  with  certain  parts  of  the  serv- 
ices, broadcasters  or  others.  It  means  not  bringing  people  into  full 
government  service,  or  civil  service  tenure;  it  means  a  different 
structure  than  we  have  seen  in  the  past.  That  is  why  I  am  not  pre- 
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pared  to  take  the  models  of  the  past  as  necessarily  given  as  we 
think  about  the  new  structure. 

Mr.  MOLLOHAN.  And  I  sense  you  want  as  much  flexibility  as  pos- 
sible in  this  area  and  that  you  want  to  exercise  some  efficiencies 
here. 

Mr.  DuFFEY.  Yes.  And  I  hope  at  the  end  of  the  process,  enough 
flexibility  is  there  to  do  what  we  set  out  to  do  at  the  beginning, 
which  is  to  continue  our  capacity  for  these  services,  to  allow  the 
Board  for  International  Broadcasting  to  make  budgetary  decisions 
on  the  basis  of  need,  and  to  have  a  highly  credible  broadcasting  ca- 
pacity. 

Mr.  MOLLOHAN.  For  example,  with  Radio  Free  Asia,  in  the  au- 
thorizing legislation,  are  you  asked  to  do  a  study  to  establish  a 
Radio  Free  Asia,  or  are  you  asked  to  do  a  feasibility  assessment  of 
whether  to  do  a  Radio  Free  Asia?  Do  you  understand  my  question? 

Mr.  DUFFEY.  Yes,  certainly  I  do,  and  my  sense  is  that  there  are 
two  parts.  We  were  asked  to  do  the  study,  but  we  were  also  asked 
to  bring  the  study  back  for  review  of  the  progress. 

Mr.  MOLLOHAN.  What  is  the  study  for?  To  tell  us  how  to  do  this, 
because  we  are  going  to  march  forward?  Or  do  a  study  and  tell  us 
whether  we  should  be  doing  this  by  establishing  a  grantee 

Mr.  DUFFEY.  This  is  the  first  injunction  at  the  moment. 

Mr.  MOLLOHAN.  Okay.  I  understand. 

Mr.  DuFFEY.  We  plan  to  do  this;  tell  us  how. 

Mr.  MOLLOHAN.  I  would  just  like  to  point  out  something  that  I 
know  you  are  aware  of  As  I  look  at  these  numbers,  your  request 
for  Radio  and  TV  Marti  is  $27.6  million;  Voice  of  America  is  $220 
million. 

What  is  the  relative  cost-benefit  associated  from  a  policy  stand- 
point with  those  two  numbers — ^Radio  Marti  and  TV  Marti,  $27.6 
million,  Worldnet  I  have  at  $35  million?  How  do  you  value  that 
fiinction,  the  value  you  get  from  Worldnet,  the  $27.6  million  you 
are  spending  for  Radio  and  TV  Marti?  I  imderstand  that  when  you 
get  finished  with  the  Radio  Free  Europe  and  Radio  Liberty,  that 
this  authorizing  legislation  caps  you  at  $75  million? 

Mr.  DuFFEY.  Yes.  In  fiscal  year  1996. 

Mr.  MOLLOHAN.  Well,  then,  for  those  two  functions,  you  are  going 
to  be  spending  $75  million,  assuming  you  are  able  to  achieve  that. 
Radio  Marti  and  TV  Marti  is  going  to  be  $27.6  million,  which  is 
a  third  of  that  amount. 

In  that  process,  and  I  am  sure  you  are  inputting  your  views  on 
that,  but  you  play  a  very  constructive  role  in  making  those  points, 
in  increasing  the  Radio  Marti  and  TV  Marti,  the  benefit  that  is  as- 
sociated with  that  cost  is  coming  under  scrutiny  from  a  lot  of  dif- 
ferent sectors,  which  wasn't  lost  on  you  today,  I  am  sure. 

Mr.  DuFFEY.  Well,  I  think  that  is  another  sign  of  having  come 
into  a  new  era.  There  was  a  time  in  the  Cold  War  when  we  didn't 
ask  how  much  we  were  spending,  or  even  whether  it  was  terribly 
effective.  That  is  how  we  got  so  deeply  in  debt. 

Now,  we  do  ask.  But  I  don't  think  it  is  simply  a  question  of  cost- 
effectiveness.  Obviously,  the  questions  are:  What  are  we  trying  to 
do,  how  can  we  achieve  it,  and  what  price  are  we  prepared  to  pay 
for  it?  But  all  of  those  questions  must  be  calculated  anew  and  as 
painful  as  that  is,  we  have  an  opportunity  to  do  that  now. 
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Mr.  MOLLOHAN.  Thank  you  very  much  for  your  testimony  here 
today.  We  will  be  submitting  a  few  questions  for  the  record.  We 
would  appreciate  you  answering  them. 

Mr.  DUFFEY.  Thank  you,  Mr.  Chairman. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 
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Questions  for  the  Record  Submitted  by 
Chairman  Mollohan 


USIA's  Purposes 
QUESTION: 

How  have  USIA's  purposes  changed  as  a  result  of 
the  end  of  the  Cold  War  and  the  impact  of  federal 
budget  constraints? 

ANSWER: 

The  basic  purposes  have  not  changed.  There  have 
been  changes  in  the  foreign  policies  we  articulate 
and  support  as  a  result  of  the  end  of  the  Cold 
War;  there  have  been  changes  in  our  operations  to 
adapt  to  technological  changes;  and,  there  have 
been  changes  in  the  scope  of  our  activities 
because  of  Federal  budget  constraints.  But,  USIA's 
basic  purposes  remain  constant.   We  are  still  in 
the  business  of  understanding,  informing  and 
influencing  foreign  public  opinion  on  matters  of 
our  national  interest;  and  of  broadening  the 
dialog  on  those  same  issues  between  American 
intellectuals  and  institutions  and  their 
counterparts  abroad. 

Growth  of  Market-Based  Democratic  Nations 

QUESTION: 

How  do  USIA's  programs  and  activities  contribute 
to  the  growth  of  market-based  democratic  nations? 

ANSWER: 

Agency  exchange  programs  provide  large  numbers  of 
people  from  the  emerging  democracies  with  the 
opportunity  to  study  and  experience  the  United 
States.   Well  designed  exchange  programs  of  a 
sufficient  length  provide  a  new  — •  democratic  and 
market  based  —  frame  of  reference  to  the  future 
leaders  of  formerly  authoritarian  nations  is 
invaluable  to  global  democratization. 

Agency  information  programs,  including 
broadcasting  and  reference  and  resource  centers, 
provide  accurate  information,  with  a  democratic 
perspective,  to  people  abroad.   In  addition. 
Agency  media  training  programs  support  the 
consolidation  of  a  free  and  independent  press  in 
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nations  in  political  transition. 

Specific  examples  follow: 

o   In  Eastern  Europe,  our  resources  centers  are 
providing  essential  reference  services  to 
entrepreneurs,  parliamentarians  and  other  leaders 
of  the  newly-emerging  democracies.   Much  of  the 
interest  comes  from  legislators  and  ministry 
officials  seeking  American  models  for  local 
legislation.    USIS  centers  maintain  collections 
that  emphasize  democratic  principles  and  market 
economics  for  the  educated  public. 

o  The  new  Moscow  American  Center,  for  example, 
spends  an  hour  a  day  on-line  to  U.S.  databases  to 
serve  clients  in  Russian  ministries  and  private 
sector  institutions.   In  Albania,  the  USIS  library 
is  in  regular  contact  with  the  new  parliamentary 
library  providing  information  on  American 
commercial  and  civil  law,  and  donating  books  on 
free  market  and  democracy  themes.   At  the 
parliamentary  library's  request,  USIS  provided 
Albanian  translations  of  the  USIA  Pamphlets  "What 
is  a  Free  Market  Economy"  and  "What  is  Democracy" 
to  every  member  of  Parliament. 

o   In  some  of  the  more  developed  market  economies, 
such  as  Argentina,  Germany,  Malaysia  and 
Venezuela,  the  USIS-funded  binational  centers 
have  combined  efforts  with  the  Department  of 
Commerce's  Foreign  Commercial  Service  to  establish 
a  U.S.  Business  Information  Center,  providing  one- 
stop  shopping  for  foreign  government  and  business 
leaders  seeking  information  on  doing  business  with 
the  United  States. 

o   "Making  Democracy  Work,"  a  425-part  series  of 
five-minute  scripts  carried  on  all  46  VOA  language 
services.   The  scripts  deal  with  (a)  the  free 
market  system,  with  an  emphasis  on 
entrepreneurship  and  business  management;  (b) 
free-market  agriculture;  and  (c)  the  philosophical 
and  institutional  underpinnings  of  American 
democracy. 

o   Arts  America  supports  Eastern  Europe's 
transition  to  open,  market-based  society  by 
teaching  arts  management  skills  such  as  fund- 
raising,  marketing  and  audience  building  and  by 
opening  communications  between  East  European 
artists  and  their  American  counterparts. 

o  The  Office  of  Citizen  Exchanges  will  award  over 
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$3.8  million  for  projects  on  business  management, 
government,  media  and  traditional  grantee 
exchanges  in  Eastern  Europe. 

o  The  College  and  University  Development  Program 
in  Business  Management  assists  eligible  Central 
and  East  European  and  Baltic  institutions  in 
developing  business  management  training 
capabilities  through  linkages  with  U.S.  colleges 
and  universities.   Twelve  linkage  grants  were 
awarded  for  the  1993-94  academic  year. 

In  addition  to  promoting  the  growth  of  market- 
based  democratic  nations,  USIA's  programs  provide 
both  short  and  long-term  benefits  for  the  American 
economy  by  bringing  foreign  students  to  U.S. 
universities,  by  creating  direct  contacts  between 
U.S.  and  foreign  entrepreneurs,  by  exposing 
foreign  visitors  to  American  products  and 
technology;  by  educating  leaders  and  scholars 
about  the  American  economy;  and  through  the 
development  of  human  capital  in  the  U.S. 


USIA's  Role  in  Developing  Democratic  Nations 

QUESTION: 

USIA's  budget  materials  state  that  commercial 
media  and  private  exchanges  are  insufficient  to 
meet  the  goal  of  enlarging  the  community  of 
market-based  democratic  nations.   How  are  USIA's 
exchanges  and  media  better  able  to  accomplish  this 
goal  than  private  sector  actions  that  are  not 
government  funded? 

ANSWER: 

Private  sector  exchanges  are  most  effective  and 
most  likely  to  take  place  in  societies  that 
already  have  a  high  per  capita  income  and  a  well- 
established  independent  private  sector.   In  the 
NIS  countries  and  many  other  emerging  democracies 
of  the  world,  the  economic  base  is  not  yet 
achieved,  and  these  private  linkages  have  not  yet 
been  fully  formed.   In  many  of  these  countries,  in 
fact,  the  proper  legal  and  administrative 
structures  to  facilitate  free-market  development 
have  not  been  established. 

These  are  the  areas  in  which  USIA's  programs  to 
enlarge  the  community  of  market  based  democratic 
nations  are  most  effective:   educating  local 
leaders  on  the  workings  of  the  free  market  system; 
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acquainting  lawmakers  and  policy  planners  with  the 
U.S.  model;  establishing  linkages  for  new 
independent  sector  institutions  abroad  with 
counterpart  institutions  in  the  U.S;  encouraging 
greater  public  sector-private  sector  cooperation 
and  ultimately,  more  direct  private  sector  control 
of  the  economy. 

USIA's  media  are  better  able  to  address  free- 
market  development  and  democracy  issues  than  the 
commercial  media  because  they  can  target  these 
issues  specifically,  using  the  local  language  and 
drawing  from  U.S.  sources  and  expertise.   Such 
programs  would   not  normally  be  possible  for  the 
local  media  in  the  newly-emerging  democracies,  and 
would  not  be  economically  viable  for  the 
international  commercial  media  whose  decisions  on 
where  and  what  to  program  are  market  based. 


Fulbright  Scholarships 
QUESTION: 

Are  Fulbright  Scholarships  different  from  academic 
exchanges  funded  by  the  private  sector? 

ANSWER: 

Yes.   Fulbright  exchanges  differ  from  other 
exchanges  in  a  number  of  important  ways.   The 
Fulbright  Program  is  a  network  of  academic 
exchanges  between  the  U.S.  and  nearly  14  0 
countries  worldwide,  with  the  long-term  goal  of 
promoting  mutual  understanding  among  nations.   It 
reflects  the  priorities  and  interests  of  the  U.S. 
and  foreign  partner  governments  as  well  as  the 
international  scholarly  community.   The  program  is 
supported  through  Congressional  appropriations, 
and  substantial  cost-sharing  from  foreign 
governments  and  the  private  sector  both  in  the 
U.S.  and  abroad. 

All  Fulbright  applications  are  evaluated  by  peer 
review  panels,  thereby  ensuring  selection  of  U.S. 
and  foreign  candidates  based  on  open  competition 
and  academic  merit. 

The  Fulbright  "experience"  goes  well  beyond  what 
is  gained  in  the  classroom,  laboratory  or  library. 
Fulbrighters  interact  with  other  scholars  and  with 
host  country  citizens.   Special  enrichment 
activities  give  Fulbrighters  an  understanding  of 
the  host  country's  politics,  media,  cultural 
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institutions,  and  educational  system. 

To  encourage  Fulbrighters  to  continue  to  share 
their  experiences  after  returning  home,  increasing 
importance  is  being  given  to  the  role  of  Program 
alumni.   There  are  now  nearly  200,000  Fulbright 
alumni  worldwide.   An  expanding  network  of 
Fulbright  alumni  organizations  is  taking  root, 
with  associations  now  in  more  than  forty  countries 
around  the  world. 

The  Fulbright  Program  operates  in  a  unique  public- 
private  partnership.   Overall  policy  guidelines, 
program  direction  and  management  are  provided  by 
the  Presidentially-appointed  J.  William  Fulbright 
Foreign  Scholarship  Board  and  by  USIA.   Major 
components  of  day-to-day  operations  (recruitment, 
application  review,  and  grantee  placement)  are 
performed  by  private  sector  exchange 
organizations,  funded  by  USIA. 


USIA  Priorities 
QUESTION: 

According  to  Anthony  Lake's  December  199  3  speech, 
U.S.  foreign  policy  priorities  are:  (1) 
strengthening  the  core  of  market  democracies,  (2) 
promoting  democracy  in  markets,  (3)  minimizing  the 
threat  posed  by  reactionary  states,  and  (4) 
humanitarian  concerns.   Toward  which  priority  or 
priorities  does  USIA  see  itself  lending  the 
greatest  support?   How  do  USIA's  programs  support 
each  of  these  priorities? 

ANSWER: 

While  USIA  does  have  a  strong  supporting  role  to 
play  in  minimizing  the  threat  posed  by  reactionary 
states  and  in  developing  support  for  humanitarian 
assistance,  these  activities  would  be  secondary  to 
the  role  played  by  the  Agency  in  strengthening 
democracy  and  promoting  free  markets. 

USIA  assists  in  the  effort  to  minimize  the  threat 
of  reactionary  states  and  in  developing  support 
for  humanitarian  efforts  primarily  through 
articulation  of  the  American  perspective  on  these 
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matters.  We  draw  media  attention  to  issues  which 
concern  us,  and  work  on  the  attitudes  of  opinion 
leaders  abroad  who  might  influence  their 
governments'  response  to  our  policy  initiatives. 

We  do  this  through  personal  contact  work  in  the 
field;  by  facilitating  foreign  journalistic  access 
to  our  policy  makers  at  our  foreign  press  centers 
or  electronically  via  Worldnet  or  tele-press 
conferences;  and  by  programs  on  the  Voice  of 
America.   We  do  it  as  well  by  providing  fora 
abroad  for  American  experts,  including  State, 
community,  business  and  labor  leaders,  to 
articulate  the  American  perspective  and  engage  in 
discussion  with  influentials  abroad  whose  opinions 
matter  to  their  governments. 

We  also  analyze  foreign  media  reaction  to  our 
policy  initiatives  and  poll  abroad  to  ascertain 
the  level  of  awareness  on  the  part  of  foreign 
publics  about  these  issues  and  the  degree  of 
public  support  for  U.S.  positions.  By  researching 
to  understand  foreign  public  opinion,  we  can 
better  inform  it  and  can  contribute  to  developing 
political  support  abroad  for  our  government's 
policies.   This  is  essential  if  foreign  government 
cooperation  or  financial  support  is  necessary  to 
our  policy's  success. 

USIA  uses  all  these  approaches  to  strengthen  the 
core  of  market  democracies  and  promoting 
democratic  development  too.   But,  here  our 
programs  with  longer  term  effect,  particularly 
exchanges  of  persons,  are  also  extremely  useful, 
as  indicated  in  the  answer  to  a  preceding  question 
on  "USIA's  Role  in  Developing  Democratic  Nations." 


Proposed  Program  Reductions 

QUESTION: 

The  budget  request  proposes  eliminating  221 
positions  for  a  total  savings  of  $15.2  million. 
From  what  bureaus  and  locations  (overseas  versus 
headquarters)  would  the  cuts  be  made? 
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ANSWER: 


The  proposed  FY  1995  program  cuts  of  $15.2  million 
and  221  positions  will  affect  most  of  the  Agency's 
non-broadcast  activities.   Additional  staff  and 
fund  reductions  are  being  proposed  as  a  result  of 
the  consolidation  of  international  broadcasting. 
The  non-broadcast  staff  cut  of  221  in  non- 
broadcast  activities  includes  155  positions  at 
headquarters  and  66  overseas.   The  specific  cuts 
were  allocated  as  follows:   Overseas  Missions,  39 
positions  and  $2,840,000;  Educational  and  Cultural 
Affairs,  13  positions  and  $1,820,000;  Policy 
Guidance  and  Program  Support,  145  positions  and 
$8,625,000;  Agency  Direction  and  Management,  24 
positions  and  $1,766,000;  and  Administrative 
Support  from  Other  Agencies,  $120,000. 


Effects  of  Personnel  Reductions 

QUESTION: 

How  will  these  personnel  reductions  affect  program 
operations? 

ANSWER: 

These  reductions  will  result  from  a  significant 
modernization  and  consolidation  of  USIA's  non- 
broadcasting  programs  designed  to  effect  savings 
in  administrative,  personnel,  and  other  costs. 
Specifically,  we  plan  to: 

Replace  the  Bureau  of  Policy  and  Programs 
with  a  new  technologically  sophisticated  and 
more  focused  Bureau  of  Information,  designed 
around  a  new  information  superhighway,  to 
reach  foreign  opinion  leaders. 

Streamline  the  Agency's  library  and  data  bank 
support,  the  electronic  news  and  policy 
information  capabilities  of  the  Agency's 
Wireless  File,  and  the  Agency's  worldwide, 
high-speed  transmission  channel  to  provide 
accurate  and  instant  support  for  USG  policy 
initiatives. 

Eliminate  USIA's  global  and  regional 
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magazines,  shifting  our  investment  to  such 
new  technologies  as  compressed  digital  video 
conferencing. 

Eliminate  exhibits. 

Eliminate  the  International  Book  Exchange 
Fund  and  book  exhibits,  book  fairs,  and 
donated  books  except  in  the  republics  of  the 
former  Soviet  Union  and  Eastern  Europe. 

Combine  programming  of  speakers  and 
specialists,  and  whenever  feasible,  the 
interactive  capacity  of  WORLDNET  television 
to  connect  USG  decision-makers  and  other 
American  experts  with  audiences  abroad 
through  the  medium  of  greatest  impact  and 
least  costs. 

Reorganize  Agency  policy  coordination,  in  a 
smaller,  more  central  unit,  around  global 
themes  to  reflect  new  Administration 
priorities  in  the  post-Cold  War  world. 

Combine  our  Media  Reaction  and  Research 
Offices  to  deliver  to  USG  officials  both 
immediate  reporting  of  media  play  abroad  and 
in-depth  analysis  of  overseas  opinion  trends, 

Reduce  administration  and  overhead  to 
streamline  bureaucracy  and  concentrate  our 
resources  on  slimmer  but  effective  field 
posts  which  remain  our  final  communications 
point  with  foreign  public  opinion. 


Reductions  in  Administration  and  Overhead 

QUESTION: 

Your  budget  materials  state  that  the  Agency  is 
streamlining  its  administration  and  overhead  in 
order  to  concentrate  its  resources  on  "slimmer  but 
effective  field  posts".   What  specific  reductions 
in  administration  and  overhead  are  being  made? 

a.   How  does  a  "slimmer"  field  post  differ  from 
field  posts  of  the  past? 
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b.   Has  the  Agency  developed  criteria  to  determine 
the  appropria-e  size  for  a  field  post  to  be 
effective? 

ANSWER: 

a.  By  "slimmer"  field  posts,  we  mean  a  field  post 
with: 

fewer  American  employees, 

fewer  foreign  national  employees, 

lower  grade  structures  (therefore,  a 

lower  salary  base) , 

and,  fewer  or  smaller  facilities. 

-  By  FY  95,  USIS  Thailand,  for  example,  will 
have  3  fewer  Americans,  7  fewer  Thai  National 
employees  and  an  on-compound  reference  library 
with  half  as  many  librarians  (8  reduced  to  4) . 

-  We  are  also  exploring  the  concept  of 
"libraries  without  walls"  taking  advantage  of 
electronic  interface  with  resources  in  the  United 
States,  rather  than  paying  lease  costs  to  house 
physical  library  resources  abroad.   We  will  pursue 
this  approach  in  several  countries  of  the  NIS 
rather  than  build  the  full  scale  American  Centers 
we  had  originally  envisaged. 

b.  The  Agency  uses  a  resource  allocation  system 
(RAG)  as  a   framework  for  relating  country- 
specific  Agency  resources  to  U.S.  national 
interests.   Individual  country  USIS  programs  rank, 
within  eight  broad  bands,  based  on  fourteen 
factors  which  indicate  (1)  the  level  of  U.S. 
interests  in  each  country  and  (2)  the  potential 
for  USIA  activity  to  affect  achievement  of  our 
interests.  The  RAG  system  was  completely 
overhauled  this  year  giving  greater  weight  to 
economic  factors;  rankings  are  reviewed  at  least 
annually,  in  sequence  with  Agency  and  post 
planning  and  budget  cycles. 

Library  Justification  and  Streamlining 

QUESTION: 

The  National  Performance  Review  called  for  cutting 
back  the  number  of  USIA  libraries  and  reference 
centers  overseas.   Is  USIA's  "streamlining"  of 
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libraries  and  data  bank  support  as  stated  in  the 
budget  submission  responsive  to  this 
recommendation,  and  what  is  the  savings 
anticipated  in  this  effort? 

a.  What  is  the  Agency's  justification  for 
continuing  to  maintain  overseas  library  services? 

b.  What  does  streamlining  these  services  entail 
and  how  will  the  scaled  back  services  differ  from 
those  currently  provided? 

a.   o   SAVINGS:   In  response  to  recommendations  in 
the  National  Performance  Review,  Congressional 
recommendations  and  Agency  program  priorities,  we 
have  streamlined  and  eliminated  certain  library 
operations,  particularly  in  OECD  countries.   As 
indicated  in  the  attached  chart,  we  will  realize 
annual  savings  of  $3.5  million  from  these  changes. 

o   OECD  COUNTRIES:   In  OECD  countries,  USIA 
libraries  have  been  transformed  in  recent  years 
into  fast  and  highly  sophisticated  information  and 
reference  services  for  users  in  government, 
politics,  journalism  and  academia.   Most  of  our 
operations  in  these  countries  bear  little 
resemblance  to  the  traditional  U.  S.  public 
library  model.   We  avoid  duplicating  collections 
and  materials  available  in  host  country 
institutions,  and  instead  focus  on  providing  fast 
database  and  other  critical  reference  services. 

o  JUSTIFICATION:   Throughout  the  world,  USIA 
library  and  information  services  are  essential  to 
sustaining  a  dialogue  with  key  foreign  audiences 
on  issues  critical  to  U.S.  interests  abroad,  and 
to  promoting  increased  mutual  understanding. 
Libraries  are  the  most  active  and  regular  means  by 
which  USIS  posts  in  many  new  democracies  and 
developing  countries  maintain  ongoing  contact  with 
individuals  who  make  policy,  shape  public  opinion, 
or  who  are  likely  to  assume  such  positions  of 
leadership  in  the  future.   Library  and  information 
services  guarantee  foreign  audiences  access  to 
accurate  information  about  U.S.  policies  and  the 
intellectual,  political  and  cultural  context  from 
which  they  emerge.   Even  in  highly  developed 
countries,  such  detailed  and  reliable  information 
about  the  U.S.  is  usually  unavailable  from  other 
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sources. 


o  However,  in  response  to  concerns  raised  by 
the  NPR  and  Congress,  we  have  commissioned  a  study 
of  our  programs  in  eighteen  developed,  information 
rich  and  friendly  countries,  with  special  emphasis 
on  library  operations,  to  ensure  what  we  do  there 
is  appropriate  in  terms  of  kind  and  expenditure 
for  the  circumstances  in  those  countries.   We  have 
asked  a  list  of  distinguished  ex-Ambassadors, 
educators  and  others  to  review  the  study  to  ensure 
its  objectivity  and  solicit  their  views. 

o   STREAMLINING:   As  noted  above,  in  the  most 
highly  developed  countries  of  the  OECD,  as  well  as 
in  other  parts  of  Asia  and  Eastern  Europe,  our 
libraries  have  been  transformed  or  are  evolving 
toward  a  model  which  emphasizes  the  rapid  delivery 
of  information  on  the  U.S.  to  host  country  leaders 
in  government,  media  and  academia.   By  reducing  or 
eliminating  open  public  access,  this  model  can 
result  in  savings  in  rent  and  requires  ready 
access  to  American  databases  via  the  Internet, 
commercial  networks  and  CD-ROMs,  as  well  as 
skilled  reference  personnel  with  extensive 
knowledge  of  the  United  States,  particularly  the 
legislative  process. 

o   Where  rents  and  wages  are  high  and 
alternative  information  sources  are  available  to 
the  educated  public,  we  have  sometimes  been  able 
to  persuade  local  universities  and/or  private 
foundations  to  assume  responsibility  for  managing 
our  circulating  collections,  especially  in  the 
area  of  American  Studies.   For  example,  the  public 
access  portion  of  the  USIS  library  in  Milan  moved 
to  the  State  University  of  Milan  last  year,  with 
the  help  of  the  IBM  Foundation.   USIS  Helsinki  is 
making  a  similar  move  of  its  substantial 
collection  to  the  University  of  Helsinki  in  1995. 
However,  because  most  foreign  library  systems  are 
much  less  service-oriented  than  American 
libraries,  such  changes  are  likely  to  result  in 
reduced  access  to  the  collections  by  students  and 
other  library  users. 

o   In  Germany,  under  the  direction  of 
Ambassador  Holbrooke,  we  are  consolidating  our 
traditional  library  operations  with  the  Mission's 
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commercial  libraries  into  streamlined, 
technologically-sophisticated  services  directed  at 
enhancing  educational  exchange  and  improving 
commercial  ties. 
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United  States  Information  Agency 

Summary  of  Reductions  in  Library 

Operations  —  Fiscal  Years  1 993  -  1 995 


(Funds  in  thousands) 


East  Asia  and  Pacific: 

Elimination  of  1 1  foreign  national  positions 
and  general  operating  cuts: 

Australia 

Hong  Kong 

Japan 

New  Zealand 

Philippines 

Singapore 

Thailand 

Total,  East  Asia  and  Pacific 

West  Europe  and  Canada: 

Elimination  of  38  foreign  national  positions 
and  general  operating  cuts: 
Austria 
Belgium 
Finland 
France 
Germany 
Greece  -  Library  in  Thessaloniki  reduced  in  size  and 

scope;  collection  open  by  appointment  only 
Iceland  -  Library  closed  and  collection 

given  to  universities 
Italy  -  Library  in  Milan  closed;  will  eventually 

be  granted  to  Milan  State  University 
Malta 

Netherlands 
Norway 
Portugal 
Spcun 
Sweden 
Turkey  -  Library  in  Izmir  closed 

Total,  West  Europe  and  Canada 

Educational  and  Cultural  Affairs: 

Reduce  library  support  staff  in  Washington 

Total  Ubrary  Cuts.  1993  -  1995 


Position 
Cuts 


-1 

0 

-6 

0 

-2 
-1 
-1 


-11 


-1 

-1 

0 

-2 
-10 

-4 

-4 


Annual 
Savings 


-$49 
-20 

-615 

-3 

-16 

-42 

-10 


-755 


-78 

-58 

-90 

-126 

-940 

-143 
-360 


-2 

-100 

-3 

-162 

-1 

-59 

-1 

-45 

-1 

-35 

-2 

-104 

-1 

-33 

-5 

-244 

-38 

-2,577 

-4 

-155 

-53 

-3.487 

UBRCLTTA     06-May-94 
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Elimination  of  Magazines 


QUESTION: 


I  understand  that  the  Agency  has  decided  to 
eliminate  your  global  and  regional  magazines. 
What  was  the  basis  for  this  decision? 

a.  What  is  the  anticipated  benefit  of  shifting 
these  fund  to  technology  as  we  understand  the 
Agency  intends? 

ANSWER: 

The  decision  to  eliminate  global  and  regional 
magazines  was  based  upon  the  costs  and  time-lag 
involved  in  producing  these  magazines  and  the 
alternative  methods  of  information  dissemination 
that  are  now  available  through  new  technologies. 
This  does  not  mean  that  USIA  is  abandoning  the 
printed  word.  We  will  continue  to  produce 
pamphlets  and  other  timely  publications  keyed  to 
specific  issues  and  events;  and  we  will  continue 
the  acquisition  of  copyrights  for  articles  and 
books  that  might  be  useful  in  translation. 

a.  For  the  most  part,  this  decision  was  taken  to 
meet  mandated  budget  reductions  and  the  funds  will 
not  be  available  for  reprogramming.  Emphasis  in 
the  new  I  Bureau,  however,  will  be  placed  on 
maximizing  use  of  new  information  technology 
sending  text  electronically  to  posts  that  will 
decide  the  format  of  use  depending  on  custom  in 
their  country  of  assignment.  Desk-top  publishing 
technology  will  enable  posts  to  format  and  print 
as  desired. 


Major  Differences/Benefits  of  I  Bureau 

QUESTION: 

With  respect  to  the  Agency's  plan  to  replace  the 
Bureau  of  Policy  and  Planning  with  a  Bureau  of 
Information,  what  would  be  the  major  differences 
between  these  organizations  and  what  are  the 
anticipated  benefits? 

a.  Your  justification  materials  describe  the 
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Bureau  of  Information  as  being  built  around  a  new 
information  highway.   What  technologies  would  be 
employed  to  build  this  new  information  highway  and 
what  are  the  expected  benefits  and  costs? 

ANSWER: 

The  I  Bureau  concept  —  which  was  arrived  at 
through  a  consensus  decision-making  process 
involving  more  than  60  Agency  employees  and  union 
representatives  —  is  to  create  a  completely  new 
bureau  which  will  be  better  equipped  to  respond  to 
the  foreign  policy  priorities  and  the  information 
needs  of  the  "information  era". 

The  new  Bureau  will  enable  us  to  combine  modern 
concepts  in  information  and  communications 
technology  with  a  more  responsive,  less 
hierarchical,  personnel  and  management  structure. 
The  goal  is  to  achieve  greater  efficiency  with  the 
fewer  resources  that  we  are  going  to  have  on  hand, 
while  maintaining  the  high  standard  which  the 
American  people  expect.   The  restructuring  also 
enables  us  to  consolidate  similar  functions,  now 
residing  in  different  locations  throughout  the 
Agency,  for  greater  efficiency. 

In  keeping  with  the  recommendations  of  the  Vice 
President's  National  Performance  Review,  we  are 
taking  practical  steps  in  the  new  bureau  to  reduce 
hierarchical  layering.   We  want  to  foster 
increased  individual  responsibility  by  encouraging 
decision-making  at  lower  levels,  without  the  need 
for  regular  reference  to  a  higher  layer  in  the 
bureaucracy.   We  are  also  encouraging  a  team 
approach  to  problem  solving.   It  is  our  hope  that 
this  empowerment  of  our  workforce  will 
significantly  improve  our  capability  to  respond  to 
the  needs  of  our  Ambassadors  and  Public  Affairs 
Officers  overseas. 

a.   USIA  plans  to  use  the  Internet  system,  which 
now  has  numerous  international  connections,  as  the 
"information  highway"  conduit  for  Agency 
information  products  to  USIS  overseas  posts.   The 
initial  cost  for  establishing  an  Agency  gateway 
(or  'Gopher')  to  Internet  is  approximately 
$100,000.    There  will  be  additional  costs  for 
maintaining  and  expanding  the  server  over  time. 
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but  we  do  not  anticipate  that  these  will  require 
additional  funding.   The  benefits  of  the 
"international  highway"  connection  are  1)  more 
rapid  access  to  a  broader  array  of  timely 
information;  2)  lower  cost  (from  reduced 
international  telephone  and  delivery  charges) ;  and 
3)  direct  access  and  availability  of  USIA 
information  to  a  broader  international  audience. 


Exchange  Program  Earmarks  and  Countries  Affected 
by  Proposed  Reductions 

QUESTION: 

The  budget  request  proposes  a  reduction  of  $5.7 
million  for  the  Educational  and  Cultural  Exchange 
Programs  appropriation.   This  reduction  would  be 
achieved  primarily  by  absorbing  inflationary  cost 
increases  and  lowering  earmarks  established  in  FY 
1994.   What  specific  exchange  program  earmarks  and 
countries  would  be  affected  by  the  proposed 
reductions? 

ANSWER: 

The  budget  request  proposes  reducing  1994  earmarks 
of  $8,093,000  by  $3,293,000  in  FY-1995  for  a  1995 
earmark  total  of  $4,800,000.   The  balance  of  the 
reduction  ($2.4  million)  would  be  achieved  by  cuts 
in  the  base  exchange  program.   The  request  also 
proposes  that  base  exchange  programs  absorb  $10 
million  in  inflationary  costs. 

Exchange  program  earmarks  affected  are  listed 
below  along  with  corresponding  geographic  areas: 

Earmark  Reduction  Audience 

Pepper  Scholarship  Program    $700,000  Worldwide 

Institute  for  Representative 
Government  $600,000  Worldwide 

South  Pacific  Exchange 
Program  $500,000   Pacific 

Islands 

Mansfield  Fellows  $250,000  Japan 
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American  Studies 
Collection 

US/Mexico  Conflict 
Resolution 

TOTAL 


$250,000   Worldwide 

$993,000   Mexico 
$3,293,000 


Rationale  for  Exchange  Program  Cuts 

QUESTION: 

On  what  basis  were  decisions  to  reduce  various 
exchange  programs  made? 

ANSWER: 

Basic  exchange  programs  are  under  great  pressure 
as  a  result  of  overall  budget  constraints.   As  a 
starting  point,  the  FY  1995  budget  requires  the 
absorption  of  cost  increases  of  $10.1  million, 
thus  effectively  reducing  regular  academic, 
visitor  and  citizen  exchange  programs  by  that 
amount.   Since  the  FY  1995  request  is  $6.6  million 
below  the  comparable  FY  1994  level,  further 
reductions  of  $2.4  million  in  these  basic  programs 
are  projected.   Given  this  outlook  and  to  reduce 
further  erosion,  we  propose  to  reduce  or  drop  some 
of  the  new  earmarks:   the  U.S.  Mexico  Conflict 
Resolution  Program,  the  American  Studies 
Collection,  the  South  Pacific  Exchange  Program  and 
the  Mansfield  Fellows. 

In  addition,  we  propose  to  drop  the  specific 
earmarked  amounts  for  the  Pepper  Scholarship 
Program  and  the  Institute  for  Representative 
Government.   While  these  programs  complement  other 
USIA  programs,  we  believe  that  they  should  compete 
along  with  other  grantees,  as  urged  by  our 
Inspector  General. 


1995  Requested  Increase  for  Broadcasting  to  Cuba 

QUESTION: 

You  are  requesting  $27,609,000  for  Broadcasting  to 
Cuba,  an  increase  of  $6,609,000  above  the  FY  1994 
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level.   What  does  this  requested  increase 
represent? 

ANSWER: 

Pending  completion  of  the  report  by  the  Advisory 
Panel  on  Radio  Marti  and  TV  Marti,  the  USIA  budget 
requested  a  net  increase  maintain  the  Radio  and  TV 
Marti  Programs  essentially  at  the  1994  level. 
Specifically,  the  increase  will  provide  $9,663,000 
to  offset  a  decrease  in  prior-year  balances 
available  for  application  to  program  needs  in 
1995;  $181,000  for  full-year  and  new  price 
increases;  and  $376,000  for  full-year  costs  of  the 
January  1994  locality  pay  increase,  a  projected 
1.6%  Federal  pay  increase  in  January  1995,  and 
other  built-in  salary  costs. 

These  increases  will  be  offset  in  part  by  1995 
program  reductions  of  four  positions  and  $409,000 
to  implement  the  President's  government -wide 
personnel  cuts  and  administrative  cost  reductions; 
$497,000  for  TV  Marti  salaries,  technical 
equipment,  and  other  items  funded  in  1994  from 
carryover  balances;  $2,652,000  for  one-time  costs 
funded  in  1994,  including  upgrading  of  the 
Marathon  relay  station,  construction  of  a  radio 
production  studio  in  Miami,  and  technical 
equipment  and  other  costs;  and  a  savings  of 
$53,000  resulting  from  one  less  day's  pay  in  1995. 


Unobligated  Carryover  Balances 

QUESTION: 

Your  budget  justification  materials  indicate  that 
there  will  be  no  unobligated  balance  carrying  over 
from  fiscal  year  1994  into  fiscal  year  1995.   Is 
this  realistic,  given  the  fact  that  you  have 
carried  over  substantial  balances  in  each  of  the 
last  several  fiscal  years? 

ANSWER: 

Funding  for  Broadcasting  to  Cuba  was  significantly 
reduced  in  FY  1994,  and  the  balance  carried  over 
from  prior  years  has  been  drawn  down  sharply.  An 
estimated  balance  of  less  than  $2,000,000  will  be 
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carried  from  FY  1994  to  FY  1995,  and  it  will  be 
used  to  lower  appropriation  requirements  in  1995, 
as  indicated  by  Director  Duffey  previously. 
However,  it  should  be  noted  that  if  the  Agency 
recommends  and  Congress  approves  the  UHF 
transmission  of  TV  Marti,  we  will  need  $1,200,000 
for  the  startup  costs  of  this  project  in  FY  1995. 
Funds  for  UHF  transmission  of  TV  Marti  are  not 
included  in  the  1995  budget  estimates. 


Breakout  of  Budget  by  Radio  and  TV  Marti 

QUESTION: 

Please  provide  for  the  record  a  breakout  of  your 
budget  request  with  separate  appropriations  for 
Radio  Broadcasting  to  Cuba  and  Television 
Broadcasting  to  Cuba  as  was  the  case  for  1994. 

ANSWER: 

The  separate  budgeted  costs  for  Radio  Marti  and 
Television  Marti  in  1995  are  shown  on  the  chart 
below.   However,  such  a  distribution  involves  an 
analytical  distribution  of  centralized  functions, 
such  as  program  direction,  administration  and 
technical  operations.   Such  functions,  including 
their  staff  costs,  are  more  appropriately  budgeted 
as  central  activities  separate  from  the  radio  and 
television  program  operations. 


Item  of  Expense 

Radio 

Marti 

T.V. 
Marti 

Total 
Request 

Salaries 

$  9,491 

$  5,869 

$15,360 

News  &  Programs 

1,127 

2,819 

3,946 

Research 

516 

— — 

516 

Technical 

1,245 

2,391 

3,636 

Direct ion/ Admin 

2,788 

1,363 

4,151 

TOTAL- 19 9 5 

$15,167 

$12,442 

$27,609 
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Reevaluation  of  Radio  Construction  Program 
QUESTION: 

To  what  extent  has  USIA  reevaluated  its  radio 
construction  program,  given  the  restructuring  of 
United  States  international  broadcasting? 

ANSWER: 

The  USIA  Bureau  of  Broadcasting  has  carefully 
considered  the  probable  impact  of  consolidation  in 
formulating  the  radio  construction  budget  request. 
$9.5  million  has  been  requested  for  the  direct 
expenses  in  FY95  of  rearranging  assets  of  the 
combined  USG  broadcasters  for  most  effective  use. 
This  would  involve  expenditures  such  as  moving 
transmitters  from  stations  to  be  closed  and 
reinstalling  them  in  other  stations  that  will 
remain  open  and  are  better  located  to  serve 
critical  target  areas.   This  would  also  include 
refurbishments  of  some  antennas  to  increase  their 
capability  and  flexibility  to  serve  better  the 
combined  missions  of  all  broadcasters.   These 
expenditures  will  permit  continued,  and  even  more 
effective,  use  of  valuable  assets  while  achieving 
significant  savings  from  overall  downsizing. 

The  Bureau  has  also  considered  the  impact  of 
consolidation  in  determining  all  of  the  other 
components  of  the  FYS 5  Radio  Construction  request. 
These  requests  support  items  that  would  still  be 
needed  during  or  after  the  consolidation  of  the 
USG  international  broadcasters. 

Benefits  of  Direct  Placement 

QUESTION: 

What  are  the  benefits  of  direct  placement  of 
programs  over  broadcasts?   If  savings  are 
achieved,  how  would  they  be  used? 

ANSWER: 

The  benefits  of  direct  placement  over  shortwave 
broadcasts  are: 

a  stronger,  better  quality  signal, 
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—  easier  audience  access  on  local  AM  and 
FM  dials,  and 

—  a  larger  and  broader  audience. 

These  are  interlinked.   In  radio,  a  better  signal 
ensures  a  more  stable,  consistent  audience. 
Access  on  an  AM  or  FM  dial  adds  to  this  audience 
strength.   Additionally,  shortwave  listeners  tend 
to  be  an  elite  audience,  whereas  AM  and  FM  reaches 
a  wider  spectrum  of  the  listening  public.  However, 
because  of  the  need  to  communicate  with  audiences 
in  times  of  crisis,  a  world-wide  shortwave 
capability  remains  essential. 

In  regards  to  savings  in  the  dissemination  of 
programming,  they  would  be  applied  to  the 
reductions  needed  to  meet  the  stringent  budgetary 
goals  for  international  broadcasting. 


Use  of  Direct  Satellite  Broadcast  Technology 

QUESTION: 

What  is  the  status  of  efforts  to  develop  direct 
satellite  broadcast  technology  and  when  will  USIA 
be  able  to  use  it  for  transmitting  VOA  programs  in 
lieu  of  shortwave  broadcasting? 

ANSWER: 

The  USIA  Bureau  of  Broadcasting  has  been  a  leader 
in  promoting  and  stimulating  the  development  of 
direct  broadcasting  of  radio  to  home  receivers  by 
satellite  (DBS-radio)  and  expects  to  be  in  the 
forefront  of  using  these  services  in  the  future 
when  and  where  they  become  available.   The  Bureau 
is  working  with  NASA  through  an  interagency 
agreement  to  stimulate  appropriate  developments  in 
radio  receiver  design,  and  the  Bureau  is  also 
continuing  efforts  to  foster  an  opportune  climate 
to  support  the  development  of  viable  commercial 
services.   The  Bureau  is  also  cooperating  with 
other  international  broadcasters  and  participated 
in  a  BBC-sponsored  conference  earlier  in  1994  to 
share  information  about  DBS-Radio  and  related 
digital  services.   However,  DBS-radio  services  or 
home  receivers  are  not  yet  available  today  and 
will  likely  not  emerge  for  some  years. 
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It  is  not  possible  to  predict  an  accurate  start 
date  for  DBS-radio  services.   Although  future 
international  radio  frequency  allocations  have 
been  reserved  for  DBS-radio,  such  services  will 
not  become  economically  viable  overnight. 
Currently,  private  companies  are  examining  the 
business  prospects  for  DBS-radio,  and  they  are  in 
close  contact  with  the  international  broadcasting 
community  to  determine  the  level  of  interest. 
Even  after  the  first  DBS-radio  service  becomes 
operational,  it  will  take  many  years  before  the 
penetration  of  DBS-radio  receivers  can  overtake 
the  present  availability  of  shortwave  radios. 

VOA  must  continue  to  use  a  mix  of  delivery 
systems,  today  and  in  the  future,  to  serve  all  of 
its  audiences  most  effectively  around  the  world. 
At  some  future  time  in  some  areas,  DBS-radio 
should  become  a  valuable  component  of  that 
mixture.   For  the  foreseeable  future  however, 
shortwave  broadcasting  will  remain  an  important 
part  of  that  media  mix  in  many  areas. 


Pacific  Island  Shortwave  Facility 

QUESTION: 

The  budget  request  for  the  Radio  Construction 
account  includes  an  increase  of  $16  million  for  a 
new  Pacific  Island  shortwave  facility.   What 
analyses  has  been  done  to  support  this  request  and 
where  does  USIA  plan  to  construct  the  station? 

ANSWER: 

This  new  relay  station  will  complement  Voice  of 
America  broadcasts  from  the  Philippines  and 
Thailand;  and  improve  the  broadcasting  coverage  to 
listening  areas  in  China,  Southeast  Asia, 
Indonesia  and  Oceania.   The  Philippines  Relay 
Station,  in  particular,  is  essential  to  VOA 
broadcasts  to  China  and  the  Far  East.   Continued 
concerns  about  physical  security  and  political 
instability  as  well  as  recurrent  peril  of  natural 
disasters,  such  as  earthquakes,  volcanic  activity, 
and  hurricanes/typhoons,  threaten  these  sites. 
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study  of  the  region  performed  together  with  a 
formal  "Alternatives  Assessment"  identified  the 
island  of  Tinian  in  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI)  as  the  recommended 
site  for  the  new  station.   The  northern  two-thirds 
of  the  island  is  controlled  by  the  U.S.  Navy  under 
the  terms  of  a  recently  executed  ninety-nine  year 
lease.   Before  selecting  Tinian,  VOA  personnel 
evaluated  alternative  project  locations  on  the 
mainland  of  Asia,  Guam  and  Palau. 

These  funds  will  be  applied  towards  the  completion 
of  the  required  Environmental  Assessment  and 
commencement  of  formal  award  of  the  bundled 
contract. 


Pacific  Island  Shortwave  Facility 

QUESTION: 

What  is  the  status  of  this  project;  how  much  has 
been  spent  to  date,  and  what  is  the  total  cost  of 
the  project? 

ANSWER: 

An  agreement  with  the  Department  of  Defense  (DoD) 
has  been  signed  by  USIA  to  sublease  a  portion  of 
the  U.S.  Navy  leased  property  on  the  island  of 
Tinian  and  is  now  awaiting  acknowledgement  by  the 
Commonwealth  of  the  Northern  Mariana  Islands 
(CNMI)  government. 

A  support  agreement  has  been  signed  with  the  Corps 
of  Engineers  -  Pacific  Ocean  Division  (COE-POD)  to 
conduct  an  Environmental  Assessment  and  other 
engineering  studies  of  potential  sites  on  Tinian. 
To  date,  we  have  sent  $486,100  to  COE-POD  for  this 
project. 

The  total  estimated  cost  of  the  project  is 
$87,500,000. 
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Support  of  Radio  Free  Asia  from  Pacific  Island  and 

Other  Projects 

QUESTION: 

Is  the  facility  intended  to  support  Radio  Free 
Asia  and  to  what  degree  are  any  of  the  other 
construction  projects  underway  designed  to  support 
Radio  Free  Asia? 

ANSWER: 

The  Pacific  Island  Relay  Station  project  is 
designed  to  satisfy  only  existing  VOA 
requirements.   This  new  relay  station  will 
supplement  Voice  of  America  broadcasts  from  the 
Philippines,  Sri  Lanka,  and  Thailand  and  improve 
broadcasting  coverage  to  listening  areas  in  China, 
Southeast  Asia,  Indonesia,  and  Oceania. 

According  to  recently  enacted  authorization 
legislation,  a  detailed  overall  plan  for  Radio 
Free  Asia  must  be  developed  and  submitted  for 
Congressional  approval  before  we  proceed. 

This  plan  has  not  yet  been  developed  and  approved. 
Therefore,  the  Agency  has  not  requested  any 
funding  in  the  Radio  Construction  budget  for  Radio 
Free  Asia  facilities. 


Costs  of  Consolidating  Network  Facilities 
QUESTION: 

The  budget  request  shows  an  increase  of 
$9.5  million  for  the  consolidation  of  VOA  and 
RFE/RL  network  facilities.   Why  is  this 
modernization  required  and  how  does  this  compare 
to  RFE/RL' s  previous  modernization  costs?  What 
are  the  consolidation  costs  projected  for  FY  1996? 

ANSWER: 

Consolidating  VOA  and  RFE/RL  network  facilities 
will  involve  the  downsizing  of  facilities  and  the 
reconfiguration  of  assets  to  meet  the  new  set  of 
broadcasting  requirements  in  the  most  effective 
and  economical  manner.   We  have  requested 
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$9.5  million  for  the  direct  expenses  in  FY95  of 
rearranging  assets  of  the  combined  USG 
broadcasters  for  most  effective  use.   This  would 
involve  expenditures  such  as  the  moving  and 
reinstallation  of  transmitters  from  stations  to  be 
closed  or  downsized  to  other  stations,  closer  to 
critical  target  areas,  that  will  remain  open. 
This  would  also  include  refurbishments  of  some 
antennas  to  increase  their  capability  and 
flexibility  to  serve  better  the  combined  missions 
of  all  broadcasters.   These  expenditures  will 
permit  continued,  and  even  more  effective,  use  of 
valuable  assets  while  achieving  significant 
savings  from  overall  downsizing. 

Past  RFE/RL  expenditures  include  funding  for 
building  a  new  relay  station  in  Maxoqueira, 
Portugal,  with  six  500  kilowatt  transmitters, 
replacing  old  transmitters  at  other  stations,  and 
undertaking  other  modernization  projects.   The 
modernization  investments  made  in  the  past  by 
RFE/RL  will  be  retained  after  the  consolidation. 

More  detailed  plans  for  the  consolidation  are 
under  development  and,  in  accordance  with  recently 
enacted  authorization  legislation,  will  be 
submitted  to  the  President  for  approval  and 
implementation.   The  President  shall  transmit 
copies  of  the  approved  plan  to  Congress.   The 
technical  operations  consolidation  costs  for 
FY  1996  to  continue  the  reconfiguration  of  assets 
will  depend  upon  the  final  integration  plan. 


Future  Funding  of  Construction  Costs 

QUESTION: 

With  RFE/RL  remaining  as  a  grantee  under  a 
consolidated  organization,  what  guidelines  does 
the  Agency  plan  to  follow  in  funding  necessary 
construction?   Will  future  construction  funding  be 
part  of  the  grant  to  RFE/RL? 

ANSWER: 

The  Agency  will  request  funding  for  radio 
construction  initiatives  with  the  objective  of 
satisfying  mission-related  broadcasting 
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requirements  in  the  most  effective  and  economical 
manner.   In  accordance  with  recently  enacted 
authorization  legislation,  the  new  Broadcasting 
Board  of  Governors  within  the  Agency  will  review 
engineering  activities  to  ensure  that  all 
broadcasting  elements  receive  the  highest  quality 
and  cost-effective  services. 

Under  consolidation,  all  funding  for  radio 
construction  initiatives  will  be  requested  in 
USIA's  Radio  Construction  account. 


Status  of  Efforts  to  Combine  Technical  Resources 

QUESTION: 

The  consolidation  proposal  also  envisioned 
combining  VGA's  and  RFE/RL's  technical  networks, 
eliminating  duplication  of  personnel  and  resources 
and  generating  significant  savings.   What  is  the 
status  of  efforts  to  combine  technical  resources? 
What  decisions  have  been  made  regarding  the 
consolidation  of  personnel?   How  many  positions 
will  be  eliminated  as  a  result  of  the 
consolidation? 

ANSWER: 

Personnel  from  VOA  and  RFE/RL  have  met  in  both 
Washington  and  Munich  a  number  of  times  over  the 
past  year  to  discuss  the  combination  of  the 
technical  networks  of  the  broadcasters  in  order  to 
satisfy  broadcasting  requirements  in  the  most 
effective  and  economical  manner.   They  have 
inspected  relay  stations  to  ascertain  the 
condition  of  existing  equipment  and  the  most 
desirable  modes  of  operations.   They  have 
exchanged  detailed  information  about  many  aspects 
of  the  current  technical  operations.   They  have 
undertaken  hypothetical  scheduling  exercises  to 
plan  the  best  use  of  facilities  for  assumed  future 
requirements.   These  activities  have  established 
an  extensive  base  of  information  and  understanding 
upon  which  to  plan  the  most  appropriate  technical 
support  for  consolidated  broadcasting  operations. 

According  to  recently  enacted  legislation  (the 
United  States  International  Broadcasting  Act  of 
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1994) ,  the  detailed  plan  for  implementing  the 
consolidation  must  be  submitted  to  the  President 
for  approval  and  implementation  not  later  than 
120  days  after  the  enactment  of  the  Act.   The 
President  shall  then  transmit  copies  of  the 
approved  plan  to  Congress.   This  detailed  plan  has 
not  yet  been  completed.   Therefore,  no  final 
decisions  have  been  made  about  the  consolidation 
of  technical  personnel,  and  it  is  not  possible  at 
this  time  to  determine  how  many  positions  will  be 
eliminated  as  a  result  of  the  consolidation. 


Budget  Increase  Requested  for  Radio  Construction 

QUESTION: 

Your  Budget  request  for  FY  1995  is  $99,271,000,  an 
increase  of  $24,107,000  above  the  FY  1994  level. 
How  much  of  this  increase  is  for  new  projects  or 
new  initiatives? 

ANSWER: 

The  increase  in  the  funding  level  is  required  to 
continue  construction  and  refurbishment  projects 
that  have  already  been  authorized  by  Congress.   A 
total  of  $16,000,000  is  requested  to  complete  the 
environmental  assessment,  which  is  being  initiated 
in  FY  94,  and  to  commence  construction  of  the  new 
short-wave  project  on  Tinian.   Additionally, 
$9,500,000  of  the  FY  1995  budget  has  been 
requested  for  use  in  the  pending  consolidation  of 
U.S.  broadcast  entities.   This  would  involve 
expenditures  such  as  the  moving  and  reinstallation 
of  transmitters  from  stations  which  would  be 
closed  to  other  stations  closer  to  the  critical 
target  areas  that  would  remain  open.   Also 
included  is  the  refurbishment  of  some  antennas  to 
increase  their  capability  and  flexibility  to  serve 
better  the  combined  missions  of  all  broadcasters. 
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Findings  of  the  Advisory  Panel  on  Radio  Marti  and 

TV  Marti 

QUESTION: 

The  FY  1994  Appropriations  Act  included  a 
provision  establishing  the  Advisory  Panel  on  Radio 
Marti  and  TV  Marti  and  required  the  Director  of 
USIA  to  report  to  Congress  on  planned  actions  in 
response  to  the  Panel's  report  by  July  1,  1994. 
Could  you  summarize  for  the  Committee  the  findings 
and  recommendations  of  the  Panel  and  what  are 
USIA's  views  on  the  report? 

ANSWER: 

Please  see  the  attached  Executive  Summary  for  an 
outline  of  the  findings  and  recommendations  of  the 
Panel. 

The  Director  of  USIA  is  now  considering  the 
Panel's  findings.   He  will  respond  to  the  Panel  in 
the  report  mandated  by  the  Agency's  fiscal  year 
1994  Appropriation  legislation,  which  he  hopes  to 
submit  earlier  than  the  July  1,  1994  deadline 
specified. 


Response  to  Advisory  Panel  Report 

QUESTION: 

What  decisions,  if  any  have  been  made  as  to  what 
actions  USIA  should  take  in  response  to  the 
report? 

ANSWER: 

On  March  31,  Director  Duffey  received  the  Advisory 
Panel's  three-volume  report.  He  is  now  reviewing 
the  report  and  recommendations,  and  will  forward 
his  own  recommendations  to  the  President  and 
Congress  by  July  1,  as  required  by  the  FY  1994 
Appropriations  Act,  or  earlier  if  possible. 
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Fulfillment  of  Panel's  Mandate 

QUESTION: 

Does  the  Agency  believe  that  the  Panel  adequately 
fulfilled  its  mandate  concerning  findings  and 
recommendations  on  whether:  a)  broadcasts  are 
consistent  with  quality  and  objectivity  standards, 
(b)  are  cost-effective,  (c)  the  Cuban  people  have 
access  to  other  credible  broadcasts,  and  (d)  TV 
Marti  is  technically  sound  and  is  received  by  a 
sufficient  Cuban  audience? 

ANSWER: 

While  I  am  still  in  the  process  of  reviewing  the 
three-volume  report,  I  believe  that  the  Panel  has 
done  a  commendable  job  in  preparing  a  report  and 
submitting  recommendations  which  address  the 
broadcasts  of  Radio  and  TV  Marti  from  technical, 
budgetary,  and  policy  perspectives,  as  mandated  by 
Congress. 

Specifically,  the  Panel  found,  "Radio  Marti 
provides  competent  broadcasting  of  important 
information  not  otherwise  available  to  the  Cuban 
people  . . .  Radio  Marti  is  highly  cost-effective  in 
reaching  an  impressive  share  of  Cuban  listeners." 

The  Panel  found  "TV  Marti 's  broadcasts  are 
technically  proficient  . . .  meet  established  USIA 
standards  of  quality,  and  contain  essential 
information  not  otherwise  available  to  the  Cuban 
people.   However,  Cuban  government  jamming 
prevents  those  broadcasts  from  being  received  by 
any  substantial  number  of  Cubans.  ...  Hence,  by 
the  usual  economic  criteria,  TV  Marti  cannot  now 
be  considered  cost-effective."   However,  the  Panel 
also  found  that  "the  Cuban  people  have  an  ardent 
desire  and  a  genuine  need  to  receive  TV  Marti 
programming.   Furthermore,  such  broadcasting  could 
prove  vital  to  U.S.  interests  and  to  the  welfare 
of  the  Cuban  people  now  and  in  the  future." 

With  respect  to  the  Panel's  recommendation  to 
convert  TV  Marti 's  transmissions  from  VHF  to  UHF, 
I  plan  to  review  the  Panel's  technical  premises 
and  conclusions  before  making  my  final 
recommendations.   In  doing  so,  I  plan  to  consult 
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with  the  FCC  and  other  agencies  as  appropriate. 

The  same  combination  of  technical,  budgetary,  and 
policy  considerations  that  the  Panel  used  in 
preparing  its  report  will  guide  me  in  making  my 
final  recommendations  to  Congress  and  to  the 
President. 


Savings  from  Panel  Recommended  Reductions 

QUESTION: 

The  Panel  estimates  that  reductions  in  programming 
time  and  management  overhead  as  a  result  of  its 
recommendations  will  produce  savings  of  $6-$9 
million  per  year  (about  1/4  of  the  fiscal  year 
1995  budget  request) .   What  specific  changes  are 
proposed,  and  how  will  they  produce  the  estimated 
savings? 

ANSWER: 

The  Panel  has  made  six  recommendations  which  would 
have  significant  financial  impact  on  Office  of 
Cuba  Broadcasting  operations.   These  are  (1) 
downsizing  management,  (2)  the  broadcast  of  daily 
editorials,  (3)  reduction  of  Radio  Marti  live 
broadcasts,  (4)  conversion  of  TV  Marti  to  UHF,  (5) 
reduction  of  TV  Marti  broadcasts  during  the 
conversion  to  UHF  and  (6)  the  broadcast  of  TV  news 
during  prime  time. 

The  Office  of  Cuba  Broadcasting  has  begun  the 
process  of  restructuring  and  downsizing 
management,  and  has  identified  savings  of  almost 
$4,000,000  in  this  area  in  FY  1994-1995. 
Implementation  of  the  Panel's  other 
recommendations,  however,  would  result  in  net 
costs  of  $1,017,000,  thereby  reducing  the 
anticipated  savings  in  Broadcasting  to  Cuba  to 
approximately  $3,000,000. 


79-970  0-94-45 
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Continuation  of  TV  Marti 


QUESTION: 


Given  the  Panel's  conclusion  that  TV  Marti  is  not 
cost-effective  under  the  usual  economic  criteria, 
on  what  basis  should  it  be  continued? 

ANSWER: 

In  its  report,  the  Panel  found  that,  "at  present, 
TV  Marti 's  broadcasts  are  not  consistently 
received  by  a  substantial  number  of  Cubans" 
because  of  Cuban  government  jamming.   As  the  Panel 
pointed  out,  however,  "Cubans  fail  to  view  TV 
Marti  not  because  its  broadcasts  are  of  poor 
technical  quality,  or  are  produced 
unprofessionally,  or  because  they  are  not 
balanced,  but  because  their  government  prevents 
them  from  doing  so." 

The  Panel  also  found  that.  "The  easiest  course 
would  be  simply  to  discontinue  funding  TV  Marti. 
However,  abolishing  it  would  not  only  give  Fidel 
Castro  a  cheap  and  useful  propaganda  victory  . . . 
it  would  also  send  a  message  to  the  Cuban  people 
that  this  country  is  not  prepared  to  make  every 
reasonable  effort  so  that  the  people  of  this 
hemisphere  enjoy  basic  human  rights." 

As  noted  in  an  earlier  response,   the  Director 
will  be  reviewing  further  the  Panel's  technical 
analyses  and  conclusions  with  respect  to  the 
feasibility  of  converting  from  VHF  to  UHF 
transmissions  prior  to  making  his  final 
recommendations . 


Converting  TV  Marti  from  VHF  to  UHF 

QUESTION: 

The  Panel  recommended  that  TV  Marti  switch  from  a 
VHF  to  a  UHF  broadcast  signal.   The  Panel 
estimates  that  UHF  capability  can  be  achieved  in 
roughly  nine  months  and  for  less  than  $1  million. 
Does  the  Agency  agree  with  this  assessment? 
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ANSWER: 


USIA  currently  estimates  that  UHF  capability  for 
TV  Marti  can  be  implemented  in  roughly  nine  to 
twelve  months  for  $1.2  million. 


Retention  of  VHF  Capability  for  TV  Marti 
QUESTION : 

Would  TV  Marti  retain  a  VHF  transmission 
capability  if  it  developed  UHF  capability,  and 
would  having  both  capabilities  increase  costs? 

ANSWER: 

TV  Marti  would  retain  the  VHF  transmission  system 
as  backup  for  the  UHF  capability.   Simultaneous 
operation  of  both  systems  is  not  feasible  today; 
therefore,  the  VHF  system  would  be  stored  at  the 
Cudjoe  Key  facility  until  needed.   No  additional 
costs  would  be  incurred. 

UHF  Sets  in  Cuba 
QUESTION: 

The  Panel's  report  indicates  that  not  all 
television  receivers  are  able  to  receive  UHF 
broadcasts.   What  hard  evidence  is  there  to  show 
the  number  of  receivers  in  Cuba  that  could  receive 
UHF  signals  beamed  from  the  United  States? 

ANSWER: 

A  December  1993  survey  of  763  visa  applicants  in 
the  U.S.  Interests  Section  in  Havana  found  that 
six  percent  of  respondents  report  owning  a  UHF  TV 
receiver.   However,  this  estimate  may  be  low, 
since  many  respondents  may  not  know  the  difference 
between  VHF  and  UHF.   The  survey  finds  that  28 
percent  own  color  sets,  and  virtually  all  of  these 
are  believed  to  have  UHF  capability.   Moreover, 
Cuban  technicians  and  USINT  officials  who  have 
been  interviewed  estimated  that  2  5-3  5  percent  of 
sets  are  capable  of  UHF  reception. 
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Continuation  of  Broadcasting  during  UHF  Conversion 

QUESTION: 

Will  conversion  of  TV  Marti  from  VHF  to  UHF  result 
in  an  interim  period  where  no  broadcasts  would 
occur? 

ANSWER: 

There  will  be  no  broadcast  down  time  associated 
with  the  conversion  of  TV  Marti  from  VHF  to  UHF 
operation.   The  VHF  pay load  will  be  removed  from 
the  aerostat  and  replaced  with  the  newly  assembled 
and  tested  UHF  payload  during  the  period  between 
scheduled  broadcasts. 

Coordination  between  NED,  USIA  and  AID 

QUESTION: 

What  procedures  exist  to  ensure  coordination 
between  NED,  USIA  and  AID  in  order  to  avoid 
duplication? 

ANSWER: 

NED  -  The  Agency's  Director  and  Deputy  Director 
meet  frequently  with  NED  Board  Chairman  John 
Brademas  and  NED's  President  Carl  Gershman  to 
compare  notes.   USIA  staff,  likewise,  maintain 
close  contact.   This  liaison  involves  both 
specific  projects  and  overall  planning,  with  NED 
itself,  as  well  as  the  four  core  institutes:  *NDI, 
IRI,  CIPE  and  FTUI.   In  the  field,  USIS  posts  are 
alerted  to  specific  projects  and  encouraged  to 
maintain  contact  with  NED  and  NED  grantees,  as 
appropriate. 

NED  provides  the  Agency  with  copies  of  all 
approved  grants. 

AID  -  USIA  has  been  actively  engaged  in  the 
process  to  develop  an  effective  interagency 
mechanism  to  coordinate  democratization  programs 
for  maximum  efficiency  and  effectiveness. 

Our  officers  meet  regularly  with  officials  from 
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AID  to  discuss  democracy  building  programs.   Our 
overseas  posts  coordinate  democracy-building 
programming  with  AID  (and  State  and  the  Peace 
Corps)  through  the  Country  Team  process. 

*NDI:   National  Democratic  Institute 

IRI:  International  Republican  Institute 

CIPE:   Center  for  International  Private  Enterprise 

FTUI:   Federal  Trade  Union  Institute 


Appropriations  to  AID  for  Democracy-Building 

Programs 

QUESTION: 

How  much  was  appropriated  to  AID  in  FY  1994,  and 
how  much  is  requested  for  FY  1995  for  democracy- 
building  programs? 

ANSWER: 

Democracy-building  is  an  important  aspect  of  the 
Administration's  proposed  Peace,  Prosperity  and 
Democracy  Act  of  1984,  as  reflected  by  the  fact 
that  an  entire  section,  Title  II,  is  devoted  to 
Democracy  Building.   In  FY  1995,  $1.4  billion  is 
requested  for  USAID-managed  programs  under  Title 
II  of  this  new  bill,  which  includes  Newly 
Independent  States  (NIS) ,  Central  and  Eastern 
Europe  (CEE) ,  and  Countries  in  Transition  (CIT) . 
In  addition,  $168  million  is  requested  for  support 
of  democratic  participation  under  Title  I, 
Promoting  Sustainable  Development.   For  FY  1994,  a 
comparable  level  would  be  $1.9  billion  for  CEE, 
CIT  and  NIS  (which  includes  $900  million  for  NIS 
transferred  from  DOD)  and  $157  million  in 
development  assistance. 


Moving  Toward  a  More  Competitive  Process 
in  Grant-Making  Procedures 

QUESTION: 

In  the  Statement  of  the  Managers  accompanying  the 
conference  report  on  the  FY  1994  Appropriations 
Act,  the  conferees  stated  that  they  expected  the 
Endowment  to  move  toward  a  more  competitive 
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process  in  its  grant-making  procedures.   In 
addition,  the  conferees  stated  that  all  program 
funds  made  available  from  the  $5  million  increase 
provided  to  the  Endowment  for  FY  1994  should  be 
open  equally  to  all  potential  applicants.   What 
action  has  the  Endowment  taken  to  implement  this 
policy? 

ANSWER: 

In  order  to  implement  the  directive  of  the 
conference  report  with  respect  to  the  grant-making 
process,  the  Endowment's  Board  of  Directors  took 
the  following  actions: 

Froze  target  allocations  to  the  core 
grantees  for  FY  1994  at  their  FY  1993 
levels; 

Increased  the  amount  of  discretionary 
(i.e.,  non-core)  funds  allocated  to 
priority  countries;  and 

Directed  that  any  requests  from  the  core 
grantees  for  FY  1994  funds  beyond  their 
target  allocations  be  reviewed  according 
to  the  same  criteria  and  awarded  in  the 
same  manner  as  are  all  discretionary 
programs. 


QUESTION: 

How  is  the  new  policy  working  so  far?  Has  it 
generated  a  greater  number  of  applicants  with 
attractive  proposals  which  might  be  funded? 

ANSWER: 

As  a  result  of  the  FY  1994  increase,  higher 
funding  levels  have  been  targeted  for  countries  of 
high  Endowment  priority  (e.g.,  Russia,  Ukraine, 
Mexico,  Haiti,  South  Africa,  Cambodia,  Vietnam, 
West  Bank/Gaza)  and  we  have  stepped  up  our  efforts 
in  the  most  difficult  countries,  among  them  Zaire, 
Burma,  and  the  former  Yugoslavia.   Although  it  is 
still  too  early  in  the  fiscal  year  to  offer  a 
final  analysis,  it  is  likely  that  there  will  be  a 
larger  number  of  small  grants  in  FY  1994  than  in 
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FY  1993,  with  a  probable  increase  in  the  number  of 
different  grantees.   (In  fact,  at  present  the 
Endowment  has  awarded  2  0%  more  discretionary 
grants  in  FY  1994  than  at  this  point  in  the  last 
fiscal  year.) 

It  is  not  clear  whether  the  new  policy  has  at  this 
point  had  any  impact  on  the  number  of  attractive 
proposals  coming  to  us,  since  they  are  not 
necessarily  tied  to  the  overall  level  of  available 
resources.   We  continue  to  receive  more  attractive 
proposals  than  we  are  able  to  fund. 


Difficulty  of  Jamming  UHF 

QUESTION: 

If  TV  Marti  broadcasts  are  switched  to  UHF,  how 
difficult  would  it  be  for  the  Cuban  Government  to 
jam  those  broadcasts  as  it  currently  jams  the  VHF 
broadcasts?   For  example,  what  would  it  cost  Cuba 
to  construct  an  effective  jamming  capability? 

ANSWER: 

It  is  possible  to  jam  UHF.   We  are  unable  to  place 
a  dollar  amount  on  the  cost  it  would  take  to  block 
reception  of  TV  Marti,  but  it  is  not  likely  that 
Cuba  could  do  so  quickly,  easily,  or  without 
expending  considerable  scarce  resources.  There  are 
no  existing  UHF  TV  stations  in  Cuba  that  could  be 
used  to  jam  TV  Marti  UHF  broadcasts.   Any  jamming 
would  have  to  be  accomplished  by  special-purpose 
equipment  installed  in  the  Havana  area  as  well  as 
other  potential  reception  areas.   The  TV  Marti  UHF 
signals  would  be  stronger  than  the  current  VHF 
signal  and  would  require  jamming  stronger  than 
that  now  used  by  Cuba.  To  effectively  block  TV 
Marti  UHF  signals  in  the  entire  target  viewing 
area,  the  Cuban  government  would  have  to  design, 
construct,  install,  operate  and  maintain  an  entire 
transmission  system. 
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Likelihood  of  Continued  Jamming  on  UHF 

QUESTION: 

Given  the  effective  jamming  efforts  to  date,  is 
there  any  reason  to  believe  the  Government  of  Cuba 
would  not  move  swiftly  to  jam  UHF  broadcasts? 

ANSWER: 

It  is  possible  to  jam  UHF  broadcasts  and  we 
believe  that  the  Cuban  government  would  mount  some 
sort  of  effort  to  deny  the  Cuban  people  access  to 
a  UHF  service.   We  also  believe  it  is  unlikely 
Cuba  could  do  so  quickly,  easily,  or  without 
expending  substantial  resources,  and  that  they 
would  not  succeed  in  totally  blocking  the 
broadcasts. 

Alternative  Strategies  for  TV  Marti 

QUESTION: 

A  recent  article  in  The  Washington  Post   indicates 
that  some  Cubans  are  acquiring  satellite  dishes 
capable  of  receiving  television  programs.    The 
Panel  suggested  distributing  small  dishes  to  Cuba 
so  that  programs  could  be  received  by  satellite. 
Is  this  technically  and  practically  feasible  in  a 
controlled  society?   Has  the  Agency  developed  any 
information  to  show  the  cost  of  such  an  effort? 

ANSWER: 

The  "satellite  dishes"  noted  in  The  Washington 
Post   article  are  in  fact  largely  home-made  and,  in 
some  cases,  purchased  microwave  dishes  that  are 
used  by  enterprising  Cubans  to  illegally  intercept 
U.S.  English-language  cable  programs  provided  by 
the  Cuban  government  to  foreign  tourists  in 
Havana's  hotels.   The  Cuban  government  is  careful 
to  strip  out  any  controversial  programming  or 
other  programming  deemed  critical  of  the 
government  even  from  these  microwave  relays. 
Ownership  of  true  satellite  receiving  systems  is 
strictly  controlled  by  the  government  and  private 
ownership  is  limited  to  key  officials  of  the 
Communist  Party  and  government,  foreign  embassies 


1415 


and  foreign  residents, 


It  would  be  extremely  difficult  to  distribute  the 
correct  equipment  under  these  conditions,  and  the 
total  costs  for  a  project  of  this  magnitude  would 
be  prohibitive  even  should  they  change.  USIA  does 
not  consider  the  distribution  of  small  satellite 
dishes  to  be  feasible  at  this  time. 


Alternatives  to  TV  Marti 
QUESTION: 

If  TV  Marti  broadcasts  were  ended,  what  other 
options  exist  for  the  United  States  to  reach  the 
people  of  Cuba? 

ANSWER: 

If  TV  Marti  broadcasts  were  ended,  Radio  Marti 's 
programming  and  transmissions  could  be  enhanced, 
but  these  efforts  would  not  be  able  to  replace  the 
televised  images  that  could  be  sent  by  TV  Marti. 
Expert  evidence  presented  to  the  Review  Panel 
indicates  that  at  moments  of  severe  crisis,  people 
turn  first  to  television.   As  the  Panel  noted:  "At 
a  time  of  political  and  humanitarian  crisis, 
access  to  an  independent  television  channel  would 
be  of  paramount  importance  for  responsible 
communication  and  information." 
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Necessity  of  Television  to  Cuba 

QUESTION: 

Given  the  apparent  success  of  Radio  Marti  in 
reaching  the  Cuban  people,  why  is  it  necessary  for 
the  United  States  to  have  television  broadcasts? 

ANSWER: 

Television  is  unique  among  the  media  for  its  reach 
and  audience  appeal.  It  can  bring  the  compelling 
sights  of  important  events  around  the  world  into 
the  Cuban  living  room  -  something  the  Government 
of  Cuba  is  not  doing  very  well  or  is  not  doing  at 
all. 


Production  and  Distribution  of  Video  Tapes 

for  Cuba 

QUESTION: 

The  Panel  recommended  the  production  of  video  tape 
documentaries  and  features  for  distribution  in 
Cuba.   Would  this  be  feasible  given  the  repressive 
policies  of  the  Cuban  government?   What  is  the 
cost  of  this  option? 

ANSWER: 

Present  TV  Marti  staff  could  produce  video  tape 
documentaries  and  features  targeted  for  viewers  in 
Cuba.   The  Director  of  TV  Marti  estimates  that  it 
would  cost  approximately  $60,000  to  produce  each 
hour  of  documentary  programming. 

Distribution  of  such  materials  could  prove  to  be  a 
more  challenging  task.   Given  the  repressive 
policies  of  the  Cuban  government,  it  is  hard  to 
conceive  of  an  overt,  non-broadcast  mechanism 
which  would  permit  USIA  to  disseminate  videotaped 
material  in  Cuba  at  this  time.   It  is  possible 
that  significant  political  change  in  Cuba  and 
improved  relations  between  our  countries  could 
bring  about  a  climate  more  favorable  to  the 
dissemination  of  USIA  videotaped  documentaries. 
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Backup  Capability  for  TV  Marti 


QUESTION: 


If  TV  Marti  broadcasts  were  terminated,  what  would 
be  the  cost  to  maintain  a  backup  capability  for 
activation  in  times  of  crisis?   How  long  would  it 
take  to  activate  such  a  capability? 

ANSWER: 

Assuming  that  only  the  transmission  system  and  a 
small  technical  crew  are  retained  and  that  all 
other  TV  Marti  personnel  are  let  go,  the  costs  to 
maintain  a  backup  capability  would  be  about  $2.5 
to  $3.5  million  per  year.   The  broadcast 
professionals  let  go  would  quickly  disperse  across 
the  U.S.  broadcast  industry  and  for  the  most  part 
would  not  be  available  to  reactivate  at  some 
future  time. 

USIA,  along  with  consultants  to  the  Advisory 
Panel,  agree  that  if  TV  Marti  were  not  in 
existence  at  the  beginning  of  any  crisis,  it  would 
be  virtually  impossible  to  reinstitute  a  complete 
broadcast  schedule  for  a  period  of  several  months. 
However,  the  technical  facilities  would  be 
available  almost  immediately,  and  a  limited 
capability  would  be  attainable  quickly. 
Significant  delays  would  be  encountered  in 
reassembling  the  experienced  news,  programming  and 
operations  personnel  needed  to  resume  full-time 
broadcasting. 


Savings  from  Reduced  TV  Marti  Broadcasts 

QUESTION: 

What  savings  could  be  achieved  if  TV  Marti 
broadcast  only  several  minutes  each  week  to  test 
the  system? 

ANSWER: 

Assuming  that  this  is  the  only  major  change  and 
that  news,  programs  and  operations  personnel  are 
involved  in  producing  special  programs  and 
documentaries  for  future  broadcasts,  savings  would 
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amount  to  less  than  $1  million  per  year.  Technical 
costs  would  remain  virtually  unchanged  when 
compared  to  current  operations. 

However,  if  it  is  assumed  that  the  news,  programs 
and  operations  personnel  were  eliminated,  savings 
would  amount  to  $9  million  a  year.  Of  course,  a 
quick  response  capability  would  be  lost  in  this 
scenario. 


Radio  Marti  and  TV  Marti  Daily  Editorials 

QUESTION: 

The  Panel  suggests  that  both  Radio  and  TV  Marti 
broadcast  a  daily  editorial.   What  is  your  view  of 
this  recommendation? 

ANSWER: 

Radio  and  TV  Marti  currently  broadcast  daily 
editorials  by  the  Voice  of  America  (VOA) .   These 
editorials  represent  the  views  of  the  United 
States  government  on  issues  of  international 
interest  and  serve  to  counter  Cuban  government 
disinformation  on  topics  such  as  U.S.  involvement 
in  Somalia  or  the  position  on  Bosnia. 

While  Radio  and  TV  Marti  could  broadcast  their  own 
daily  editorials,  USIA  believes  this  would  require 
an  increase  in  dedicated  staff -hours,  including 
greater  coordination  with  all  the  elements  of  the 
U.S. -Cuba  policy  community. 

Implementation  of  1992  GAO  Recommendations  for  TV 

Marti 

QUESTION: 

In  1992  GAO  recommended  that  USIA  institute 
procedures  to  ensure  that  TV  Marti  met  VOA's 
broadcast  standards.   What  steps  have  been  taken 
to  carry-out  these  recommendations? 

ANSWER: 

The  Office  of  Cuba  Broadcasting  established  an 
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outside  External  Review  Panel  of  broadcast 
professionals  and  Cuba  experts  to  review  TV  Marti 
(and  later  Radio  Marti)  broadcasts  on  a  quarterly 
basis  for  adherence  to  VOA  standards. 

The  TV  Marti  Review  Panel  first  met  in  December 
1992.   Since  then,  the  Panel  has  made  several 
recommendations,  and  has  remarked  on  their 
successful  implementation  by  noting  the  improved 
professional  and  technical  quality  of  TV  Marti 
broadcasts  and  the  elimination  of  editorializing. 

In  addition.  Radio  and  TV  Marti  programming  are 
evaluated  by  the  Office  of  Program  Evaluation  of 
the  Bureau  of  Broadcasting  and  the  Director  of  the 
Bureau  of  Broadcasting. 


Reductions  in  VOA  Operations 
QUESTION: 

What  reductions  in  VOA's  operations  are  planned  to 
accomplish  the  objectives  of  a  consolidated 
organization? 

ANSWER: 

Planned  reductions  in  Bureau  of  Broadcasting 
operations  total  $21.2  million  for  1995.   This 
includes  $15.0  million  associated  with 
consolidation,  and  $6.2  million  in  reductions  made 
necessary  by  built-in  costs  that  have  arisen  since 
the  initial  plan  for  consolidation  was 
constructed. 

Consolidation  Cost  Savings 

QUESTION : 

After  consolidation,  what  cost  savings  and  other 
benefits  can  we  expect  from  unified  operation  of 
engineering  functions  of  VOA  and  RFE/RL?   Would 
there  be  any  savings  if  two  engineering 
departments  are  allowed  to  remain  as  I  understand 
is  being  proposed  by  the  Bureau  of  International 
Broadcasting? 
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ANSWER: 


According  to  the  United  States  International 
Broadcasting  Act  of  1994,  enacted  on  April  30, 
1994,  the  detailed  plan  for  implementing  the 
consolidation  must  be  submitted  to  the  President 
for  approval  and  implementation  not  later  than 
120  days  after  the  enactment  of  the  Act.   The 
President  shall  then  transmit  copies  of  the 
approved  plan  to  Congress.   This  detailed  plan  has 
not  yet  been  completed.   Therefore,  no  final 
decisions  have  been  made  about  the  consolidation 
of  technical  assets  and  personnel.   However,  the 
overall  caps  on  international  broadcasting 
activities  in  1995  and  beyond  assume  significant 
savings  from  the  engineering  activities  of  both 
organizations.   The  Director  of  USIA  and  the 
Chairman  of  the  Board  for  International 
Broadcasting  are  committed  to  achieving  these 
savings. 


Duplication  of  News  Bureaus  between  VOA  and  RFE/RL 

QUESTION: 

Is  there  duplication  of  new  bureaus  between  VOA 
and  RFE/RL?   After  consolidation,  can  the  news 
bureaus  be  joined? 

ANSWER: 

At  present,  VOA  and  RFE/RL  both  have  news  bureaus 
or  offices  in  Moscow  and  New  York.   RFE/RL  has 
bureaus  or  broadcast  facilities  in  Almaty, 
Vilnius,  Riga,  Tallinn,  Kiev,  Minsk,  Warsaw, 
Bucharest,  Prague  and  Bratislava.   Programming 
working  groups  on  consolidation  of  the  radios  have 
begun  meeting  on  ways  to  cooperate  in  sharing 
these  facilities,  and  VOA-RFE/RL  discussions  on 
sharing  bureau  space  are  continuing  as  developed 
in  the  context  of  the  120-day  planning  period 
specified  in  the  U.  S.  International  Broadcasting 
Act  of  1994  enacted  on  April  30,  1994. 
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Management  of  Radio  Free  Asia  Development 

QUESTION: 

What  agency  or  entity  is  managing  the  development 
of  Radio  Free  Asia? 

ANSWER: 

The  development  of  Radio  Free  Asia  (RFA)  has  not 
begun.   Legislation  enacted  on  April  30,  1994 
requires  that  the  Broadcasting  Board  of  Governors 
submit  a  plan  for  Radio  Free  Asia  "...not  later 
than  90  days  after  the  date  on  which  all  members 
of  the  Board  are  confirmed."   Details  of  the  new 
entity  will  be  developed  in  the  context  of  this 
plan. 

Radio  Free  Asia  FY-95  Increase 

QUESTION: 

The  FY  1995  budget  request  for  Radio  Free  Asia  is 
$10  million.   This  compares  with  $2.2  million  that 
was  appropriated  for  expanded  broadcasts  to  Asia 
for  1994.   Can  you  summarize  for  the  Committee 
what  activities  will  be  funded  with  this  increase? 

ANSWER: 

Details  of  the  use  of  these  funds  will  be 
developed  in  the  context  of  the  plan  required  by 
the  recently  enacted  International  Broadcasting 
Act  of  1994.   There  is  currently  no  plan  for  the 
establishment  of  Radio  Free  Asia. 

Under  this  legislation,  the  plan  has  to  be 
approved  by  the  new  Broadcasting  Board  of 
Governors  before  a  grant  can  be  made.   If  this 
does  not  happen  quickly  in  FY  1995,  it  could  be 
difficult  to  spend  $10.0  million  in  that  fiscal 
year. 
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Radio  Free  Asia  Start-up  Costs 


QUESTION: 


What  are  the  start-up  costs  for  Radio  Free  Asia 
and  what  activities  are  included  in  this  estimate? 

ANSWER: 

Details  of  the  use  of  these  funds  will  be 
developed  in  the  context  of  the  plan  required  by 
the  recently  enacted  International  Broadcasting 
Act  of  1994.   There  is  currently  no  plan  for  the 
establishment  of  Radio  Free  Asia.   Obviously,  a 
major  portion  of  the  funds  would  be  used  for 
start-up  costs  during  FY  1995,  but  details  have 
not  been  developed. 


Radio  Free  Asia  Transmission  Facilities 

QUESTION: 

In  what  countries  will  Radio  Free  Asia  be  able  to 
locate  its  transmitting  facilities?  What  kind  of 
cooperation  is  expected  from  host  governments? 

a.  Last  year  USIA  indicated  that  Radio  Free 
Asia  broadcasts  would  use  existing  VOA 
facilities.   Is  that  still  the  plan,  and 
if  so,  would  the  plan  pose  problems 
under  existing  host-nation  agreements? 

b.  If  appropriate  sites  cannot  be  found, 
how  does  the  Agency  propose  carrying  out 
the  Administration's  request? 

ANSWER: 

We  have  not  approached  any  government  with  a 
formal  proposal  to  broadcast  RFA  programming.   Any 
such  proposal  would,  of  course,  have  to  be 
negotiated  in  the  context  of  the  existing 
agreement. 

a.    Last  year's  proposal  assumed  that  Radio 
Free  Asia  would  be  incorporated  into 
VOA,  using  the  existing  structure, 
personnel,  and  resources  as  appropriate. 
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As  currently  envisioned,  Radio  Free  Asia 
would  be  an  independent  grantee.   The 
overall  plan  for  Radio  Free  Asia,  to  be 
submitted  not  later  than  90  days  after 
the  date  on  which  all  members  of  the  new 
Board  of  Governors  have  been  confirmed, 
will  address  the  issue  of  signal 
transmission . 

Some  programs  of  a  new  Radio  Free  Asia 
service  could  be  accommodated  on  VOA 
transmitters,  but  only  with  a 
consequence  to  existing  VOA  services  to 
China  and  other  East  Asian  audiences. 
As  mentioned  above,  we  have  not 
approached  any  government  with  a  formal 
proposal  to  broadcast  RFA  programming. 

b.    As  mentioned  above,  the  overall  plan  for 
Radio  Free  Asia  will  address  the  issue 
of  signal  transmission. 


Use  of  Pacific  Island  Shortwave  Facility 

QUESTION; 

In  the  Radio  Construction  budget,  USIA  is 
requesting  $16  million  for  transmitting 
capabilities  in  Asia.   What  country  or  countries 
would  this  transmitter  be  targeting?  Will  this 
station  satisfy  any  and  all  of  Radio  Free  Asia's 
transmitting  requirements? 

ANSWER: 

This  new  relay  station  will  improve  VOA 
broadcasting  coverage  throughout  much  of  East 
Asia.   The  primary  target  countries  for  VOA 
broadcasts  in  this  region  are  China,  Burma, 
Cambodia,  Indonesia,  Korea,  Laos,  Tibet,  and 
Vietnam.   Other  countries  throughout  the  region 
would  also  be  able  to  listen  to  broadcasts  in 
English  or  local  languages. 

The  Pacific  Island  Relay  Station  project  has  been 
designed  to  satisfy  only  existing  VOA 
requirements.   It  is  possible  that  some  programs 
of  a  new  Radio  Free  Asia  service  could  be 


1424 


accommodated  on  existing  or  planned  VOA 
transmitters  at  this  or  other  stations,  however 
with  consequences  to  planned  VOA  services  to  China 
and  other  East  Asian  audiences. 

According  to  recently  enacted  legislation,  the 
detailed  overall  plan  for  Radio  Free  Asia  must  be 
developed  and  submitted  for  Congressional  approval 
before  we  proceed.   The  impact,  if  any,  of  Radio 
Free  Asia  programs  on  existing  VOA  broadcasts  must 
also  be  detailed. 

This  plan  has  not  yet  been  developed  and  approved. 
Therefore,  the  Agency  has  not  requested  any 
funding  in  the  Radio  Construction  budget  for  Radio 
Free  Asia  facilities.   It  is  possible,  however, 
that  a  plan  for  Radio  Free  Asia  could  require  the 
construction  of  additional  facilities  beyond  what 
is  currently  provided  for  in  the  Radio 
Construction  budget.   Depending  upon  the  scope  of 
the  approved  plan,  additional  funding  would  have 
to  be  provided  for  these  new  Radio  Free  Asia 
facilities. 
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Question  for  the  Record  Submitted  by 
Congressman  Skaggs 


Unsigned  Letter  Written  April  26,  1993, 
Referencing  "Problems  at  Radio  Marti" 

QUESTION: 

Has  an  official  investigation  as  to  the  authorship 
of  an  unsigned  letter  written  on  April  26,  1993, 
referencing  "Problems  at  Radio  Marti"  been 
undertaken  by  USIA's  Inspector  General?   If  the  IG 
has  done  so,  please  provide  a  copy  of  the  report 
for  the  Committee  and  explain  what  actions  USIA 
will  undertake  in  response  to  the  findings  of  that 
report.   If  an  investigation  has  not  been 
undertaken,  please  explain  USIA's  reasoning  on 
this. 

ANSWER: 

USIA's  Office  of  Inspector  General  (OIG)  has  not 
investigated  the  authorship  of  the  unsigned  letter 
written  April  26,  1993,  referencing  "Problems  at 
Radio  Marti."   The  OIG  conducts  investigations 
when  there  is  sufficient  information  that  Agency 
regulations  or  Federal  laws  have  been  violated. 
This  is  not  the  case  with  the  authorship  of  the 
April  26,  1993  letter.   The  issues  raised  in  the 
letter  were  primarily  management  issues.   In 
addition,  if  the  letter  was  written  in  the  belief 
that  the  issues  addressed  concerned  waste  or 
mismanagement,  the  author  of  the  letter  may  be 
protected  under  the  Whistleblower  Protection  Act. 

OIG  did,  in  fact,  review  the  personnel  allegations 
cited  in  the  letter  as  well  as  an  additional 
allegation  received  during  the  review.   OIG  also 
examined  whether  Radio  Marti 's  hiring  and  other 
personnel  practices  are  consistent  with  Federal 
codes  and  regulations.   Finally,  OIG  examined 
whether  programs  broadcast  by  Radio  Marti  are 
being  evaluated  by  an  external  review  committee  as 
suggested  by  the  General  Accounting  Office.   OIG's 
report  is  with  USIA  for  comment. 
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Question  for  the  Record  Submitted  by 
Congressman  Price 


Opportunities  for  Women  and  Minorities 
QUESTION: 

Last  year  you  presented  some  information  I  had 
requested  regarding  the  progress  of  women  and 
minorities  throughout  USIA.   I  appreciate  the 
completeness  of  the  information.   Unfortunately, 
the  information  verified  some  of  the  criticism 
that  had  come  to  my  attention  about  the  attention 
paid  to  women  and  minorities,  especially  in 
supervisory  positions. 

For  example,  the  low  percentage  of  women  in  the 
Domestic  Service  in  the  GS/GM-13  to  15  range  was 
troubling,  especially  compared  to  the  very  high 
percentage  of  women  in  the  GS-7  to  9  range. 

The  percentage  of  women  Civil  Service  Supervisors, 

GM-13  to  GM-15  was  very  low. 

The  promotions  during  1991  and  1992  went 
overwhelmingly  to  men,  and  your  statistics 
indicate  that  only  2  women  are  in  the  Career  SES 
at  all. 

You  also  promised  statistics  on  minorities  in  the 
Foreign  Service  realm  of  your  operation.   To  my 
knowledge,  the  committee  has  never  received  that 
information. 

Please  bring  the  committee  up-to-date  on  the 
progress  you  are  making  in  the  area  of  providing 
opportunities  for  women  and  minorities  in  USIA? 

Please  supply  for  the  record:   statistics 
regarding  promotions  during  the  past  year, 
providing  a  breakdown  as  to  men/women  and  minority 
status  in  the  employee  categories  presented  last 
year  —  there  is  no  need  to  break  the  information 
down  by  bureau  or  division.   Also  provide  the 
resulting  overall  numbers  and  percentages  in  each 
category  of  employee  provided  last  year. 
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ANSWER: 

A  hiring  freeze,  position  cuts,  and  continued  low 
attrition  have  limited  the  opportunities  for 
general  employee  mobility  within  USIA  during  the 
past  year.   Nonetheless,  we  can  report  advances  in 
several  of  the  areas  which  you  have  noted.   Some 
of  the  progress  described  below  in  this  narrative 
took  place  recently,  and  thus  is  not  reflected  in 
the  attached  statistics  for  CY  1993,  which  were 
requested  for  the  record. 

In  USIA's  Civil  Service,  three  women  (one 
minority)  have  been  promoted  into  the  career 
Senior  Executive  Service  since  our  last  report, 
raising  their  representation  to  five  —  or  16.7 
percent  of  the  total.   The  percentage  of  GS/GM  IB- 
IS positions  (mostly  supervisory)  held  by  women 
has  also  increased  during  the  past  year  in  spite 
of  very  low  attrition  at  those  levels.   Moreover, 
during  the  past  two  years  women  have  been  promoted 
to  these  levels  at  rates  which  are  roughly 
comparable  to  (or  in  some  cases  significantly 
exceed)  their  representation  in  the  grades  from 
which  they  are  being  promoted. 

In  USIA's  Foreign  Service,  nine  women  were 
promoted  into  the  Senior  Foreign  Service  based  on 
recommendations  of  the  1993  Selection  Boards.   60% 
of  the  promotees  at  that  level  were  women,  whereas 
women  comprised  only  33%  of  Class  FO-1,  the  class 
from  which  these  nine  women  were  promoted.   Two  of 
the  promotees  into  the  SFS  were  minority  officers. 

Women  are  also  increasingly  well-represented  in 
some  of  the  Agency's  most  prestigious  FS 
assignments.   The  Counselor  of  the  Agency  is  a 
woman  as  are  two  of  the  six  geographic  area 
directors.   A  minority  male  officer  has  been  named 
to  fill  an  area  director  position  this  summer.   Of 
the  six  USIA  officers  serving  as  Ambassadors,  two 
are  women  and  one  is  a  minority  male. 

We  will  also  soon  see  a  significant  increase  in 
the  percentage  of  overseas  Public  Affairs  Officer 
positions  held  by  women.   While  women  held  only 
23.7%  of  PAO  positions  world-wide  as  of  12/31/93, 
they  were  selected  for  3  0.2%  of  the  PAO  jobs 
paneled  during  the  1/93-6/93  period  and  for  43.8% 
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of  those  paneled  between  7/93  and  3/94.   During 
this  14-inonth  period  (1/93  thru  3/94),  11%  of  PAO 
assignments  went  to  black  officers  (six  men  and 
four  women) ,  and  2%  to  Hispanic  officers  (one  man 
and  one  woman.)   Many  of  these  officers  will 
assume  their  new  posts  in  the  summer  of  1994. 

We  regret  that  we  have  been  unable  to  retrieve  all 
of  the  detailed  historical  data  on  the 
representation  of  women  and  minorities  in  the 
Foreign  Service,  which  was  requested  last  year. 
However,  we  are  forwarding  the  general  Foreign 
Service  employment  information  since  1990  which 
can  be  drawn  from  our  ADP  system  as  well  as  more 
detailed  data  on  promotions  since  1985  which  we 
have  reconstructed  from  other  records. 
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U.S.  INFORMATION  AGENCY 
Employment  of  Women  and  Minorities  -  1993 


CIVIL  SERVICE  &  FOREIGN  SERVICE  EMPLOYMENT 
(12/31/93) 

Total  Women     2,290  (44.5%) 

Total  Men       2,860  (55.5%) 

Black  Women  838  (16.3%) 

Black  Men  313  (6.1%) 

Asian  Women  82  (1.6%) 

Asian  Men  173  (3.4%) 

Hispanic  Women  118  (2.3%) 

Hispanic  Men  153  (3.0%) 


CIVIL  SERVICE  EMPLOYMENT  (12/31/93) 

Total  Women     1,826  (49.7%) 

Total  Men      1,847  (49.3%) 

Black  Women  771  (21.0%) 

Black  Men  219  (6.0%) 

Asian  Women  78  (2.1%) 

Asian  Men  159  (4.3%) 

Hispanic  Women  111  (3.0%) 

Hispanic  Men  124  (3.4%) 


CIVIL  SERVICE  SUPERVISORS  (12/31/93) 


Total  Women 

202 

(32. 

.2%) 

Total  Men 

424 

(67, 

.8%) 

Black  Women 

53 

(8.5%) 

Black  Men 

32 

(5.1%) 

Asian  Women 

7 

(1.1%) 

Asian  Men 

11 

(1.8%) 

Hispanic  Women 

10 

(1.6%) 

Hispanic  Men 

34 

(5.4%) 
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MID-LEVEL  CIVIL  SERVICE  EMPLOYEES  (GS/66-12) 
(12/31/93) 

Total  Women    426  (41.2%) 

Total  Men      607  (58.8%) 

Black  Women  107  (10.4%) 

Black  Men  64  (6.2%) 

Asian  Women  17  (1.7%) 

Asian  Men  61  (6.0%) 

Hispanic  Women  48  (4.6%) 

Hispanic  Men  55  (5.3%) 


PROMOTIONS  TO  GG/6S/6M  13  DURING  1993 
POPULATION  -  12/31/93 


Total  Women 

44 

(38.6%) 

Total  Men 

59 

(61.4%) 

Black  Women 

12 

(6.6%) 

Black  Men 

6 

(4.4%) 

Asian  Women 

7 

(2.0%) 

Asian  Men 

6 

(3.5%) 

Hispanic  Women 

0 

(1.8%) 

Hispanic  Men 

4 

(5.0%) 

(42, 

.7%) 

(57, 

.3%) 

(11, 

.7%) 

(5, 

.8%) 

(6, 

.8%) 

(5 

.8%) 

(0%) 

(3 

.9%) 

273 
434 

47 
31 

14 
25 

13 
35 
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PROMOTIONS  TO  66/GS/6M  14  DURING  1993 
POPULATION  -  12/31/93 


Total  Women 

18 

(50%) 

(30.1%) 

Total  Men 

18 

(50%) 

(69.9%) 

Black  Women 

2 

(5.5%) 

(4.7%) 

Black  Men 

1 

(2.8%) 

(1.0%) 

Asian  Women 

1 

(2.8%) 

(0.3%) 

Asian  Men 

3 

(8.3%) 

(5.4%) 

Hispanic  Women 

3 

(8.3%) 

(3.0%) 

Hispanic  Men 

2 

(5.5%) 

(3.7%) 

89 
207 

14 
3 

1 
16 

9 
11 
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PROMOTIONS  TO  GG/GS/GM  15  DURING  1993 
POPULATION  -  12/31/93 


Total  Women 

4 

(30 

.8%) 

(17.0%) 

Total  Men 

9 

(69 

.2%) 

(83.0%) 

Black  Women 

1 

(7 

.7%) 

(1.1%) 

Black  Men 

1 

(7 

.7%) 

(1.1%) 

Asian  Women 

0 

(0%) 

(0%) 

Asian  Men 

0 

(0%) 

(0%) 

Hispanic  Women 

0 

(0%) 

(0.6%) 

Hispanic  Men 

0 

(0%) 

(1.7%) 

Asian  Women      0  (0%)  0 

(0%) 

Asian  Men        0  (0%)  0 

(0%) 

Hispanic  Women    0  (0%)  0 

(0%) 

Hispanic  Men     0  (0%)  1 

(3.6%) 


(50%) 

(50%) 

(50%) 

(0%) 

(0%) 

(0%) 

(0%) 

(0%) 

30 
146 

2 

2 

0 
0 

1 

3 


PROMOTIONS  TO  SES  DURING  1993 
POPULATION  -  12/31/93 

CAREER  SES 

Total  Women      1  (50%)  3 

(10.7%) 

Total  Men        1  (50%)  25 

(89.3%) 

Black  Women      1  (50%)  1 

(3.6%) 

Black  Men        0  (0%)  0 

(0%) 
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NON-CAREER  SES 


Total  Women      4  (50%)  4 

(50.0%) 

Total  Men        4  (50%)  4 

(50.0%) 

Black  Women      0  (0%)  0 

(0%) 

Black  Men        1        (12.5%)  1 

(12.5%) 

Asian  Women      0  (0%)  0 

(50.0%) 

Asian  Men        1         (12.5%)  1 

(12.5%) 

Hispanic  Women   0  (0%)  0 

(0%) 

Hispanic  Men     0  (0%)  0 

(0%) 
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PROMOTIONS  INTO  /  WITHIN  SENIOR  FOREIGN  SERVICE  (6ENERALISTS) 

(7/1/93  -  4/27/94)  * 

Population  4/29/94 


women 

Men 

Women 

issa 

FE-MC  to  FE-CM 

Asian/Pacific 
Black  Non-Hisp 
Hispanic 
White  Non-Hisp 

0 
0 
0 
0 

(0%) 
(0%) 
(0%) 
(0%) 

0 
0 
0 
1 

(0%) 

(0%) 

(0%) 

(100%) 

0 
0 
0 
2 

(0%) 

(0%) 

(0%) 

(20.0%) 

0 
0 
0 
8 

(0%) 

(0%) 

(0%) 

(80.0%) 

TOTAL 

0 

(0%) 

1 

(100%) 

2 

(20.0%) 

8 

(80.0%) 

FE-OC  TO  FE-MC 

Asian/Pacific 
Black  Non-Hisp 
Hispanic 
White  Non-Hisp 

0 
0 
0 

1 

(0%) 

(0%) 

(0%) 

(16.7%) 

0 
0 
0 
5 

(0%) 

(0%) 

(0%) 

(83.3%) 

0 
0 
0 
5 

(0%) 

(0%) 

(0%) 

(12.5%) 

0 

1 

1 

33 

(0%) 

(2.5%) 

(2.5%) 

(82.5%) 

TOTAL 

1 

(16.7%) 

5 

(83.3%) 

5 

(12.5%) 

35 

(87.5%) 

FO-Ol  to  FE-OC 

Asian/Pacific 
Black  Non-Hisp 
Hispanic 
White  Non-Hisp 

1 

0 
0 
8 

(6.7%) 

(0%) 

(0%) 

(53.3%) 

1 
0 
0 
5 

(6.7%) 

(0%) 

(0%) 

(33.3%) 

1 

1 

0 

21 

(0.9%) 

(0.9%) 

(0%) 

(18.1%) 

3 

4 

2 

84 

(2.6%) 

(3.4%) 

(1.7%) 

(72.4%) 

TOTAL 

9 

(60.0%) 

6 

(40.0%) 

23 

(19.8%) 

93 

(80.2%) 

(*These  promotions  were  recommended  by  the  1993  Selection  Boards 
but  not  confirmed  by  the  Senate  until  early  1994.) 
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FOREIGN  SERVICE  GENERALIST  PROMOTIONS  DURING  1993 

Population  12/31/93 
Men 


Women 


FO-02  to  FO-Ol 

Asian/Pacific 
Black  Non-Hisp 
Hispanic 
White  Non-Hisp 

TOTAL 

FO-03  to  FO-02 

Asian/Pacific 
Black  Non-Hisp 
Hispanic 


0 

1 
1 

(0%) 
(4.2%) 
(4.2%) 

0 
1 
0 

(0%) 

(4.2%) 

(0%) 

Women 


Men 


8  (33.3%)   13  (54.2%) 
10  (41.7%)   14  (58.3%) 


0  (0%) 
3  (10.3%) 
0     (0%) 


1  (3.4%) 
0     (0%) 

2  (6.9%) 


White  Non-Hisp  10  (34.5%)  13  (44.8%) 

TOTAL  13  (44.8%)  16  (55.1%) 

FO-04  to  FO-03 

Asian/Pacific  0  (0%)  0  (0%) 

Black  Non-Hisp  2  (6.9%)  1  (3.4%) 

Hispanic  0  (0%)  0  (0%) 

White  Non-Hisp  10  (34.5%)  16  (55.2%) 


TOTAL 


12  (41.4%)   17  (58.6%) 


1  (0.4%)  6  (2.2%) 

12  (4.5%)  14  (5.2%) 

1  (0.4%)  3  (1.1%) 

78  (41.1%)  153  (80.5%) 

92  (34.3%)  176  (65.7%) 


0  (0%)  2  (1.1%) 

10  (5.3%)  6  (3.2%) 

2  (1.1%)  7  (3.7%) 

62  (32.6%)  101  (53.2%) 

74  (38.9%)  116  (61.1%) 


0  (0%) 
5  (4.7%) 

1  (0.9%) 
37  (34.9%) 


0  (0%) 

2  (1.9%) 

3  (2.8%) 
58  (54.7%) 


43  (40.6%)    63  (59.4%) 


(NOTE:   Statistics  are  not  provided  on  the  non-competitive, 
administrative  promotions  of  untenured  career  Candidates  between 
Classes  FP-6  and  FP-4.) 
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PUBLIC  AFFAIRS  OFFICERS,  ADVISORS,  COOK8ELORS   (12/31/93) 

WOMEN  MEN 

Asian/Pacific  0  (0%)  0  (0%) 

Black  Non-Hisp  4  (3.3%)  6  (5.0%) 

Hispanic  0  (0%)  3  (2.5%) 

White  Non-Hisp  24  (20.0%)  83  (69.2%) 

TOTAL  28  (23.3%)      92  (76.7%) 

PUBLIC  AFFAIRS  OFFICERS,  ADVISORS,  COUNSELORS   (12/31/93) 
(by  class  o£  position) 

WOMEN  MEN 

Minister-Counselor 

Asian/Pacific  0  (0%)  0  (0%) 

Black  Non-Hisp  0  (0%)  0  (0%) 

Hispanic  0  (0%)  0  (0%) 

White  Non-Hisp  2  (7.7%)  24  (92.3%) 

TOTAL  2   (7.7%)      24  (92.3%) 

Counselor 

Asian/Pacific 
Black  Non-Hisp 
Hispanic 
White  Non-Hisp 

TOTAL 

FO-1 

Asian/Pacific  0  (0%)  0  (0%) 

Black  Non-Hisp  3  (6.3%)  3  (6.3%) 

Hispanic  0  (0%)  2  (4.2%) 

White  Non-Hisp  9  (18.8%)  31  (64.6%) 

TOTAL  12  (25.0%)      36  (75.0%) 

(continued  on  next  page) 


0 
0 
0 
2 

(0%) 

(0%) 

(0%) 

(7.7%) 

0 
0 

1 
11 

(0%) 

(0%) 

(7.1%) 

(78.6%) 

2 

(14.3%) 

12 

(85.7%) 
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WOMEN 


FO-2 

Asian/Pacific 
Black  Non-Hisp 
Hispanic 
White  Non-Hisp 

0 

1 

0 

11 

(0%) 

(3.1%) 

(0%) 

(34.4%) 

TOTAL 


12   (37.5%) 


MEN 


0  (0%) 

3  (9.4%) 

0  (0%) 

17  (53.1%) 

20  (62.5%) 


CULTURAL  AFFAIRS  OFFICERS   (12/31/93) 
WOMEN  MEN 


Asian/Pacific 

2 

(1. 

.4%) 

0 

(0%) 

Black 

Non- 

-Hisp 

10 

(6. 

,9%) 

2 

(1 

.4%) 

Hispanic 

2 

(!■ 

,4%) 

2 

(1 

.4%) 

White 

Non- 

-Hisp 

54 

(37, 

.2%) 

75 

(51 

.7%) 

TOTAL 

66 

(45, 

.5%) 

79 

(54 

.5%) 

Asian/Pacific 
Black  Non-Hisp 
Hispanic 
White  Non-Hisp 

TOTAL 


INFORMATION  OFFICERS   (12/31/93) 
WOMEN  MEN 


0 

(0%) 

4 

(3.6%) 

2 

(1.8%) 

5 

(4.5%) 

1 

(0.9%) 

1 

(0.9%) 

32 

(28.8%) 

66 

(59.5%) 

35   (31.5%) 


76   (68.5%) 


FOREIGN  SERVICE  GENERALIST  ENTRY-LEVEL  RECRUITS  DURING  1993 
WOMEN  MEN 


Asian/Pacific 
Black  Non-Hisp 
Hispanic 
White  Non-Hisp 


0 

(0%) 

1 

(2.2%) 

2 

(4.4%) 

0 

(0%) 

0 

(0%) 

2 

(4.4%) 

27 

(60.0%) 

13 

(28.9%) 

TOTAL 


29   (64.4%) 


16   (35.6%) 


2 

(0.2%) 

12 

(1.0%) 

47 

(3.9%) 

37 

(3.1%) 

8 

(0.7%) 

19 

(1.6%) 

341 

(28.1%) 

747 

(61.1%) 
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U.S.  INFORMATION  AGENCY 

Historical  Data  on  Women  and  Minorities 

in  the  Foreign  Service 

TOTAL  FOREIGH  SERVICE  POPULATION 

December  31.  1990  Women  Men 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

TOTAL  398     (32.8%)         815     (67.2%) 

January  31.  1992    (12/31/91  data  not  available) 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

TOTAL  398     (33.7%)         783     (66.3%) 

December  31.  1992 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

TOTAL  402     (34.4%)         767     (65.6%) 

December  31.  1993 

Asian/Pacific  Islander 
Black  Non-Hispanic 
Hispanic 
White/Non-Hispanic 

TOTAL  429     (36.8%)         738     (63.2%) 


5 

(0.4%) 

13 

(1.1%) 

50 

(4.2%) 

35 

(3.0%) 

9 

(0.8%) 

19 

(1.6%) 

334 

(28.3%) 

716 

(60.6%) 

5 

(0.4%) 

14 

(1.2%) 

51 

(4.4%) 

34 

(2.9%) 

8 

(0.7%) 

19 

(1.6%) 

338 

(28.9%) 

700 

(59.9%) 

4 

(0.3%) 

13 

(1.1%) 

53 

(4.5%) 

35 

(3.0%) 

7 

(0.6%) 

22 

(1.9%) 

365 

(31.3%) 

668 

(57.2%) 

F^-MC  to  FE-CM 

Asian/Pacific  Islander 

0 

(0%) 

Black  Non-Hispanic 

0 

(0%) 

Hispanic 

0 

(0%) 

White  Non-Hispanic 

0 

(0%) 

TOTAL 

0 

(0%) 

FE-OC  TO  FE-MC 

Asian/Pacific  Islander 

0 

(0%) 

Black  Non-Hispanic 

0 

(0%) 

Hispanic 

0 

(0%) 

White  Non-Hispanic 

0 

(0%) 
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P.S.  GENERALIST  PROMOTIONS    7/1/85  -  6/30/86 

Women  Men 

0      (0%) 
0      (0%) 

0  (0%) 

1  (100.0%) 

1  (100.0%) 


0  (0%) 

0  (0%) 

0  (0%) 

5  (100.0%) 

TOTAL  0  (0%)  5  (100.0%) 

FO-01  to  FE-OC 

Asian/Pacific  Islander  0  (0%)  0  (0%) 

Black  Non-Hispanic  0  (0%)  0  (0%) 

Hispanic  O  (0%)  0  (0%) 

White  Non-Hispanic  1  (5.9%)  16  (94.1%) 

TOTAL  1  (5.9%)  16  (94.1%) 

FO-02  to  FO-Ol 

Asian/Pacific  Islander  0  (0%)  1  (3.4%) 

Black  Non-Hispanic  0  (0%)  1  (3.4%) 

Hispanic  0  (0%)  0  (0%) 

White  Non-Hispanic  8  (27.5%)  19  (65.5%) 

TOTAL  8  (27.5%)  21  (72.4%) 

FO-03  to  FO-02 

Asian/Pacific  Islander  3  (8.6%)  0  (0%) 

Black  Non-Hispanic  2  (5.7%)  5  (14.3%) 

Hispanic  1  (2.9%)  1  (2.9%) 

White  Non-Hispanic  9  (25.7%)  14  (40.0%) 

TOTAL  15  (42.9%)  20  (57.1%) 

F0-04  to  FO-03 

Asian/Pacific  Islander  0  (0%)  0  (0%) 

Black  Non-Hispanic  2  (14.3%)  0  (0%) 

Hispanic  0  (0%)  0  (0%) 

White  Non-Hispanic  4  (28.6%)  8  (57.5%) 

TOTAL  6  (42.9%)  8  (57.5%) 


79-970  0-94-46 
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F.S.  GENERALIST  PROMOTIONS   7/1/86  -  6/30/87 

Women  Men 

FE-MC  to  FE-CM 

Asian/Pacific  Islander      0     (0%)  o      (0%) 


0 

(0%) 

0 

(0%) 

0 

(0%) 

0 

(0%) 

Black  Non-Hispanic  0  (0%)  0  (0%) 

Hispanic  0  (o%)  o  (o%) 

White  Non-Hispanic  0  (0%)  i  (100.0%) 

TOTAL  0  (0%)  1  (100.0% 

FE-OC  TO  FE-MC 

Asian/Pacific  Islander  O  (0%)  o  (0%) 

Black  Non-Hispanic  o  (0%)  i  (16.7%) 

Hispanic  0  (0%)  o  (0%) 

White  Non-Hispanic  0  (0%)  5 


TOTAL 


(83.3%) 
(0%)  6  (100.0%) 


FO-Ol  to  FE-or 

Asian/Pacific  Islander  0  (0%)  o  (o%) 

Black  Non-Hispanic  o  (0%)  o  (0%) 

Hispanic  0  (0%)  2  (9.5%) 

White  Non-Hispanic  2  (9.5%)  17  (81.0%) 

TOTAL  2   (9.5%)  19   (90.5%) 

F0-02  to  FO-Ol 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

TOTAL 

FO-03  to  FO-na 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

TOTAL 

F0-04  to  FQ-n-> 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

TOTAL 


1 

0 
0 

9 

(2.4%) 

(0%) 

(0%) 

(22.0%) 

0 
2 

1 
28 

(0%) 

(4.9%) 

(2.4%) 

(68.3%) 

10 

(24.4%) 

31 

(75.6%) 

0 

0 

0 

17 

(0%) 

(0%) 

(0%) 

(42.5%) 

0 

1 

0 

22 

(0%) 

(2.5%) 

(0%) 

(55.0%) 

17 

(42.5%) 

23 

(57.5%) 

0 
3 

1 
8 

(0%) 

(13.0%) 

(4.3%) 

(34.8%) 

0 

2 
2 

7 

(0%) 

(8.7%) 

(8.7%) 

(30.4%) 

12 

(52.2%) 

11 

(47.8%) 
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P.S.  6ENERALIST  PROMOTIONS  1 l\l^l    -    6/30/88 

Women  Men 

FE-MC  to  FE-CM 

Asian/Pacific  Islander      0     (0%)  0      (0%) 


0 

(0%) 

0 

(0%) 

0 

(0%) 

0 

(0%) 

Black  Non-Hispanic  0  (0%)           0      (0%) 

Hispanic  0  (0%)           0      (0%) 

White  Non-Hispanic  0  (0%)           1  (100.0%) 

TOTAL  0  (0%)            1  (100.0%) 

FE-OC  TO  FE-MC 

Asian/Pacific  Islander  0  (0%)           0      (0%) 

Black  Non-Hispanic  0  (0%)           0      (0%) 

Hispanic  0  (0%)           0      (0%) 

White  Non-Hispanic  1  (16.7%)           5   (83.3%) 

TOTAL  1  (16.7%)            5   (83.3%) 

FO-01  to  FE-OC 

Asian/Pacific  Islander  0  (0%) 

Black  Non-Hispanic  0  (0%) 

Hispanic  0  (0%) 

White  Non-Hispanic  4  (15.3%) 

TOTAL  4  (15.3%) 

FO-02  to  FO-01 

Asian/Pacific  Islander  0  (0%) 

Black  Non-Hispanic  0  (0%) 

Hispanic  0  (0%) 

White  Non-Hispanic  5  (13.5%) 

TOTAL  5  (13.5%)           32   (86.5%) 

FO-03  to  FO-02 

Asian/Pacific  Islander  0  (0%)           0     (0%) 

Black  Non-Hispanic  1  (3.6%)           1    (3.6%) 

Hispanic  0  (0%)          0     (0%) 

White  Non-Hispanic  11  (39.3%)          15   (53.6%) 

TOTAL  12  (42.9%)           16   (57.1%) 

FO-04  to  FO-03 

Asian/Pacific  Islander  1  (3.0%)           1    (3.0%) 

Black  Non-Hispanic  1  (3.0%)           0      (0%) 

Hispanic  0  (0%)           1    (3.0%) 

White  Non-Hispanic  14  (42.4%)          15   (45.4%) 

TOTAL  16  (48.5%)           17   (51.5%) 


0 

2 

0 

20 

(0%) 

(7.6%) 

(0%) 

(76.9%) 

22 

(84.7%) 

3 
2 

1 
26 

(8.1%) 

(5.4%) 

(2.7%) 

(70.3%) 

1442 

F.S.  6EHERALI8T  PROMOTIONS   7/1/88  -  6/30/89 

Women  Men 

FE-MC  to  FE-CM 

Asian/Pacific  Islander      0     (0%)  '0     (0%) 


0 

(0%) 

0 

(0%) 

0 

(0%) 

0 

(0%) 

Black  Non-Hispanic  0  (0%)  1  (25.0%) 

Hispanic  0  (0%)  0  (0%) 

White  Non-Hispanic  0  (0%)    •'  3  (75.5%) 

TOTAL  0  (0%)  4  (100.0%) 

FE-OC  TO  FE-MC 

Asian/Pacific  Islander  0  (0%)  0  (0%) 

Black  Non-Hispanic  0  (0%)  0  (0%) 

Hispanic  0  (0%)  0  (0%) 

White  Non-Hispanic  1  (20.0%)  4  (80.0%) 

TOTAL  1  (20.0%)  4  (80.0%) 

FO-01  to  FE-OC 

Asian/Pacific  Islander  0  (0%)  0  (0%) 

Black  Non-Hispanic  0  (0%)  0  (0%) 

Hispanic  0  (0%)  1  (5.9%) 

White  Non-Hispanic  2  (11.8%)  14  (82.4%) 

TOTAL  2  (11.8%)  15  (88.2%) 

F0-02  to  FO-Ol 

Asian/Pacific  Islander  1  (3.1%)  0  (0%) 

Black  Non-Hispanic  4  (12.5%)  0  (0%) 

Hispanic  0  (0%)  0  (0%) 

White  Non-Hispanic  10  (31.3%)  17  (53.1%) 

TOTAL  15  (46.9%)  17  (53.1%) 

FO-03  to  FO-02 

Asian/Pacific  Islander  0  (0%)  0  (0%) 

Black  Non-Hispanic  5  (14.7%)  1  (2.9%) 

Hispanic  1  (2.9%)  1  (2.9%) 

White  Non-Hispanic  11  (32.4%)  15  (44.1%) 

TOTAL  17  (50.0%)  17  (50.0%) 

FO-04  to  FO-03 

Asian/Pacific  Islander  0  (0%)  0  (0%) 

Black  Non-Hispanic  1  (2.7%)  0  (0%) 

Hispanic  0  (0%)  0  (0%) 

White  Non-Hispanic  8  (21.6%)  28  (75.7%) 

TOTAL  9  (24.3%)  28  (75.7%) 
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F.S.  6ENERALIST 

PROMOTIONS   7/1/89  - 

-  6/30/90 

Women 

Men 

FE-MC  to  FE-CM 

Asian/Pacific  Islander 

0 

(0%) 

0 

(0%) 

Black  Non-Hispanic 

0 

(0%) 

0 

(0%) 

Hispanic 

0 

(0%) 

0 

(0%) 

White  Non-Hispanic 

0 

(0%) 

2 

(100.0%) 

TOTAL 

0 

(0%) 

2 

(100.0%) 

FE-OC  TO  FE-MC 

Asian/Pacific  Islander 

0 

(0%) 

0 

(0%) 

Black  Non-Hispanic 

0 

(0%) 

0 

(0%) 

Hispanic 

0 

(0%) 

0 

(0%) 

White  Non-Hispanic 

0 

(0%) 

6 

(100,0%) 

TOTAL 

0 

(0%) 

6 

(100.0%) 

FO-01  to  FE-OC 

Asian/Pacific  Islander 

0 

(0%) 

0 

(0%) 

Black  Non-Hispanic 

0 

(0%) 

1 

(8.3%) 

Hispanic 

0 

(0%) 

0 

(0%) 

White  Non-Hispanic 

1 

(8.3%) 

10 

(83.3%) 

TOTAL  1  (8.3%)  11  (91.7%) 

FO-02  to  FO-01 

Asian/Pacific  Islander  0  (0%)  0  (0%) 

Black  Non-Hispanic  1  (3.3%)  0  (0%) 

Hispanic  0  (0%)  0  (0%) 

White  Non-Hispanic  12  (40.0%)  17  (56.7%) 

TOTAL  13  (43.3%)  17  (56.7%) 

FO-03  to  FO-02 

Asian/Pacific  Islander  0  (0%)  0  (0%) 

Black  Non-Hispanic  0  (0%)  0  (0%) 

Hispanic  0  (0%)  0  (0%) 

White  Non-Hispanic  7  (22.6%)  24  (77.4%) 

TOTAL  7  (22.6%)  24  (77.4%) 

FO-04  to  FO-03 

Asian/Pacific  Islander  0  (0%)  0  (0%) 

Black  Non-Hispanic  0  (0%)  1  (2.1%) 

Hispanic  0  (0%)  1  (2.1%) 

White  Non-Hispanic  18  (38.3%)  27  (57.4%) 

TOTAL  18  (38.3%)  29  (61.7%) 
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p. 8.  GEHERALIST  PROMOTIONS    7/1/90  -  6/30/91 

Women  Men 

0     (0%) 
0     (0%) 

0  (0%) 

1  (100.0%) 

1  (100.0%) 


0  (0%) 

0  (0%) 

1  (33.3%) 

2  (66.7%) 

TOTAL                       0      (0%)          3  (100.0%) 

FO-01  to  FE-OC 

Asian/Pacific  Islander     0      (0%)         0  (0%) 

Black  Non-Hispanic         0      (0%)          0  (0%) 

Hispanic                  0      (0%)         0  (0%) 

White  Non-Hispanic         1   (12.5%)         7  (87.5%) 

TOTAL                       1   (12.5%)          7  (87.5%) 

FO-02  to  FO-01 


FE-MC  to  FE-CM 

Asian/Pacific  Islander 

0 

(0%) 

Black  Non-Hispanic 

0 

(0%) 

Hispanic 

0 

(0%) 

White  Non-Hispanic 

0 

(0%) 

TOTAL 

0 

(0%) 

FE-OC  TO  FE-MC 

Asian/Pacific  Islander 

0 

(0%) 

Black  Non-Hispanic 

0 

(0%) 

Hispanic 

0 

(0%) 

White  Non-Hispanic 

0 

(0%) 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

0 
0 
0 

8 

(0%) 

(0%) 

(0%) 

(30.8%) 

0 

5 

0 

13 

(0%) 
(19.2%) 

(0%) 
(50.0%) 

TOTAL 

8 

(30.8%) 

18 

(69.2%) 

FO-03  to  FO-02 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

0 

1 

0 

12 

(0%) 

(2.9%) 

(0%) 

(35.3%) 

0 

1 

2 

18 

(0%) 

(2.9%) 

(5.9%) 

(52.9%) 

TOTAL 

13 

(38.2%) 

21 

(61.8%) 

F0-04  to  FO-03 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

0 

1 
1 
6 

(0%) 

(3.1%) 

(3.1%) 

(18.8%) 

1 

0 

1 

22 

(3.1%) 

(0%) 

(3.1%) 

(68.8%) 

TOTAL 

8 

(25.0%) 

24 

(75.0%) 
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F.S.  6ENERALIST 

PROMOTIONS   7/1/91  - 

-  6/30/92 

FE-MC  to  FE-CM 

Women 

Men 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

0 
0 
0 

1 

(0%) 

(0%) 

(0%) 

(50.0%) 

0 

0 

■0 

1 

(0%) 

(0%) 

(0%) 

(50.0%) 

TOTAL 

1 

(50.0%) 

1 

(50.0%) 

FE-OC  TO  FE-MC 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

0 
0 
0 

1 

(0%) 

(0%) 

(0%) 

(20.0%) 

0 
0 

0 

4 

(0%) 

(0%) 

(0%) 

(80.0%) 

TOTAL  1   (20.0%)  4   (80.0%) 

FO-01  to  FE-OC 


Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

0 

1 
0 

1 

(0%) 

(7.7%) 

(0%) 

(7.7%) 

0 

1 

0 

10 

(0%) 

(7.7%) 

(0%) 

(77.0%) 

TOTAL 

2 

(15.4%) 

11 

(84.6%) 

F0-02  to  FO-Ol 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

0 

2 

0 

11 

(0%) 

(6.7%) 

(0%) 

(36.7%) 

0 

1 

0 
16 

(0%) 

(3.3%) 

(0%) 

(53.3%) 

TOTAL 

13 

(43.3%) 

17 

(56.7%) 

FO-03  to  FO-02 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

0 

0 

0 

13 

(0%) 

(0%) 

(0%) 

(39.4%) 

1 

1 

1 

17 

(3.0%) 

(3.0%) 

(3.0%) 

(51.5%) 

TOTAL 

13 

(39.4%) 

20 

(60.6%) 

F0-04  to  FO-03 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

0 

3 

0 

10 

(0%) 

(8.1%) 

(0%) 

(27.0%) 

0 
0 
3 

21 

(0%) 

(0%) 

(8.1%) 

(56.8%) 

TOTAL 

13 

(35.1%) 

24 

(64.9%) 

1446 

F.S.  6ENERALIST  PROMOTIONS   7/1/92  -  6/8/93 

Women  Men 
FE-MC  to  FE-CM 

Asian/Pacific  Islander     0      (0%)  0  (0%) 

Black  Non-Hispanic         0     (0%)  0  (0%) 

Hispanic                 0     (0%)  0  (0%) 

White  Non-Hispanic         0      (0%)  0  (0%) 

TOTAL  0      (0%)  0       (0%) 

FE-OC  TO  FE-MC 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

TOTAL  1   (16.7%)  5    (83.3%) 

FO-Ol  to  FE-OC 


0 

(0%) 

0 

(0%) 

0 

(0%) 

0 

(0%) 

0 

(0%) 

0 

(0%) 

1 

(16.7%) 

5 

(83.3%) 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

0 
0 
0 
2 

(0%) 

(0%) 

(0%) 

(13.3%) 

1 

1 

0 

11 

(6.7%) 

(6.7%) 

(0%) 

(73.3%) 

TOTAL 

2 

(13.3%) 

13 

(86.7%) 

F0-02  to  FO-Ol 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

0 
3 
0 
8 

(0%) 
(10.0%) 

(0%) 
(26.7%) 

0 

3 

0 

16 

(0%) 
(10.0%) 

(0%) 
(53.3%) 

TOTAL 

11 

(36.7%) 

19 

(63.3%) 

FO-03  to  FO-02 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

0 
0 

1 
7 

(0%) 

(0%) 

(3.8%) 

(26.9%) 

0 

0 

0 

18 

(0%) 

(0%) 

(0%) 

(69.2%) 

TOTAL 

8 

(30.8%) 

18 

(69.2%) 

FO-04  to  FO-03 

Asian/Pacific  Islander 

Black  Non-Hispanic 

Hispanic 

White  Non-Hispanic 

0 

2 

1 

15 

(0%) 

(5.9%) 

(2.9%) 

(44.1%) 

0 

1 

1 

14 

(0%) 

(2.9%) 

(2.9%) 

(41.2%) 

TOTAL  18   (52.9%)         16    (47.1%) 


Thursday,  April  21,  1994. 
BOARD  FOR  INTERNATIONAL  BROADCASTING 

WITNESSES 

DANIEL  A.  MICA,  CHAIRMAN,  BOARD  FOR  INTERNATIONAL  BROAD- 
CASTING 

A.  ROSS  JOHNSON,  INTERIM  PRESIDENT,  RADIO  FREE  EUROPE/RADIO 
LIBERTY,  INC. 

RICHARD  W.  McBRIDE,  EXECUTIVE  DIRECTOR 

PATRICIA  SCHLUETER,  DIRECTOR  OF  FINANCIAL  AND  CONGRES- 
SIONAL AFFAIRS 

MICHAEL  MARCHETTI,  VICE  PRESIDENT,  FINANCE,  RADIO  FREE  EU- 
ROPE/RADIO LIBERTY,  INC. 

Mr.  MOLLOHAN.  The  next  item  that  we  will  consider  this  after- 
noon is  the  fiscal  year  1995  budget  request  for  the  Board  for  Inter- 
national Broadcasting.  The  request  is  for  $256,708  million,  an  in- 
crease of  $46,708  million  above  the  amount  appropriated  for  fiscal 
year  1994.  This  request  is  contained  in  the  USIA's  international 
broadcasting  appropriation  request. 

We  are  very  pleased  to  welcome  to  the  Committee  today  our 
former  colleague,  and  good  friend  who  served  on  the  Veteran's 
Committee  with  me  during  my  early  years  of  service  in  the  Con- 
gress and  a  gentleman  who  I  always  looked  up  to  for  his  com- 
petency and  willingness  to  assist  the  young  Members  of  Congress 
and  just  for  being  an  outstanding  Member  of  this  body,  and  I  know 
that  he  has  gone  on  in  doing  an  excellent  job  in  fulfilling  other  re- 
sponsibilities as  with  his  Chairmanship  on  the  Board  for  Inter- 
national Broadcasting. 

[The  justifications  follow:] 
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Mr.  MOLLOHAN.  Dan,  we  welcome  you  this  afternoon.  Obviously, 
you  know  better  than  most  that  your  written  statement  will  be 
made  a  part  of  the  record.  If  you  will  introduce  the  gentlemen  at 
the  table  with  you. 

Mr.  Mica.  Thank  you,  Mr.  Chairman.  To  my  immediate  left  is 
Dr.  Ross  Johnson,  Acting  President  of  Radio  Free  Europe,  Radio 
Liberty  and  also  the  Director  of  the  Research  Institute.  As  you  may 
know,  we  have  had  some  changes  in  management  and  Ross  has 
agreed  to  act  as  our  President  until  things  settle  down. 

Also,  Michael  Marchetti,  our  Vice  President  for  Finance  is  with 
me  here  today,  and  I  may  call  on  him  for  some  numbers  if  you  need 
them  and  I  don't  have  them. 

As  I  begin,  let  me  just  say  that  looking  at  the  testimony  and 
looking  at  the  budget  submission,  virtually  every  number  in  my 
testimony  is  in  the  written  submission,  so  I  will  summarize.  I  am 
going  to  make  a  few  brief  comments  and  then  summarize  through 
just  a  few  key  words  in  the  testimony. 

First,  Mr.  Chairman,  I  want  to  congratulate  you.  I  know  this  is 
a  new  area,  a  new  assignment,  and  we  look  forward  to  working 
with  you.  I  might  tell  you  that  this  is  an  area  of  profound  meaning 
to  me,  an  area  that  I  have  taken  a  strong  interest  in  and  I  have 
a  very  deep  belief  in  the  usefulness  of  the  Radios,  and  in  fact  al- 
though it  is  not  under  our  purview.  Voice  of  America  and 
WORLDNET  and  Radio  Marti. 

I  think  that  the  work  that  the  Radios  have  done  for  this  nation 
are  an  asset  and  a  treasure,  really,  that  we  can  never  fully  under- 
stand unless  we  have  an  opportunity  to  visit  other  parts  of  the 
world  to  see  what  by  necessity  we  have  done. 

With  that,  I  would  like  to  invite  you  either  to,  visit  the  Radios, 
or  if  you  would  like,  go  to  the  former  Soviet  Union,  or  Poland, 
Czechoslovakia,  the  East  Bloc  countries  and  meet  with  various 
leaders. 

What  I  have  found  in  my  one  year  of  the  Chairmanship  is  that 
virtually  every  leader  of  these  nations  sings  the  praises  of  what  the 
Radios  did  over  the  last  40  years  and  talks  about  the  need  to  not 
turn  it  off  yet.  So  when  the  President  asked  me  to  serve  as  Chair- 
man a  little  over  a  year  ago,  the  direct  quote  I  think  was:  "save 
money,  save  surrogate  broadcasting."  As  I  say,  I  have  a  deep  belief 
in  the  mission  of  the  radios  and  that  is  why  I  accepted  this  posi- 
tion. 

The  consolidation  efforts  are  referenced  a  number  of  times  in 
both  budget  presentation  and  my  statement.  The  bottom  line  is,  as 
you  pointed  out,  we  are  going  from  an  over  $200  million  budget  in 
the  next  two  years  to  a  $75  million  budget,  by  any  measure,  a  dras- 
tic and  severe  cut.  Dr.  DufFey  mentioned  that  times  have  changed 
in  the  world  and  certainly  I  can  concur  with  that. 

But  I  would  take  that  a  step  further  and  say  that  in  my  former 
work  on  the  Foreign  Affairs  Committee  in  the  Congress  and  in  my 
current  work,  I  have  seen  the  need  for  the  Radios  change,  and  the 
need  is  now  as  important  as  it  has  ever  been  in  certain  areas  of 
the  world.  Not  to  say  that  a  successful  operation  wouldn't  gradually 
close  down  all  of  the  Radios,  and  that  would  be  the  ultimate  goal. 

When  a  country  has  free  press,  media  laws.  Constitution,  a  list 
of  criteria  that  we  have  put  in  place,  then  we  should  start  closing 
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down  and  reducing  services,  and  indeed,  in  the  year  that  I  have 
been  there,  we  have  already  started  doing  that. 

I  might  also  say  that  the  consolidation  effort  might,  and  I  hope 
and  pray  it  does,  bring  to  an  end  something  that  I  experienced  as 
Chairman  of  the  committee  that  oversaw  this  on  the  authorization 
side,  a  turf  battle  between  USIA  and  the  Radios  that  has  been 
going  on  for  a  couple  of  dozen  years. 

I  helped  write  the  consolidation  plan  with  the  idea  in  mind  that 
we  could  save  money,  that  we  could  put  aside  these  differences  and 
have  an  effective  foreign  policy  tool  for  this  Nation.  Joe  Duffey  and 
his  staff  have  cooperated  fully.  I  think  we  have  a  pretty  good  ap- 
proach. It  is  pending  final  approval.  The  latest  word  I  had  last 
night  is  that  almost  everything  is  settled  in  that  bill.  We  are  in  the 
process  of  cutting  from  1,600  employees  to  less  than  600. 

In  my  opening  comments  the  staff  wrote,  "it  is  a  pleasure  to  be 
here."  It  always  is  a  pleasure  to  be  with  you,  but  it  is  not  a  pleas- 
ure to  participate  in  this  dismantling  process.  I  have  made  some 
trips  to  Munich,  and  talked  with  the  employees,  and  these  are  folks 
who  have  dedicated  their  lives  to  assisting,  U.S.  foreign  policy,  de- 
mocracy, freedom  of  the  press,  and  we  are  having  to  cut  them 
loose. 

And  it  really  is  heartrending  to  have  to  go  through  this  process, 
but  I  know  we  are  going  through  it  in  our  domestic  programs,  and 
I  have  told  them  that. 

PERSONNEL  REDUCTIONS 

Mr.  MoLLOHAN.  How  many  do  you  have  to  cut  loose? 

Mr.  Mica.  We  will  cut  1,000  out  of  1,600. 

Mr.  MoLLOHAN.  How  much  will  that  cost? 

Mr.  Mica.  I  have  a  chart  to  show  you  what  our  downsizing  will 
cost.  Whether  we  stay  in  Munich  or  go  to  Prague,  the  costs  under 
German  labor  law,  and  the  obligations  still  remain. 

The  last  point  is  one  that  staff  didn't  give  me,  I  just  cut  it  out 
of  the  newspaper  this  week  in  The  Washington  Post.  There  was  a 
Gallup  survey  of  18  nations;  maybe  you  saw  it.  It  kind  of  stunned 
me  because  I  think  it  underscores  the  need  particularly  for  Radio 
Liberty.  The  good  news  is  that  a  Gallup  can  ask  questions  these 
days  in  the  former  Soviet  Union.  The  question  was  asked  in  these 
18  countries: 

Are  things  better  now  than  before  the  fall  of  the  Communists? 
As  a  politician,  you  know  what  this  answer  means.  Fifty-nine  per- 
cent say  it  was  better  before  when  they  had  a  Communist  dictator- 
ship— that  is  in  Russia;  in  Hungary,  53  percent;  Moldova,  65  per- 
cent; Belarus,  60  percent;  Ukraine,  59  percent. 

You  don't  have  to  be  a  political  genius  or  a  political  science  schol- 
ar to  understand  that  even  if  you  were  the  leader  of  Russia  or  any 
one  of  these  countries,  if  you  can't  get  the  support  of  the  people, 
if  they  aren't  schooled  and  given  some  basis  in  democracy  and  free 
press  and  so  on,  that  we  help  provide  them,  that  the  success  of 
these  countries  is  essentially  doomed.  I  have  great  fear  about  the 
instability  of  Russia. 

I  asked  the  staff  earlier  today — I  said,  we  are  going  to  cut  this 
down  to  $75  million  and  it  is  a  great  foreign  policy  tool,  a  great 
asset — ^what  does  it  cost  to  mothball,  to  hold  in  reserve  a  carrier 
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just  in  case  we  need  it,  not  a  producing  asset?  It  costs  $42  million, 
I  was  told,  to  mothball.  So  for  $75  million — and  it  is  not  the  intent 
of  this  Chairman  to  see  that  we  break  any  budgets — ^but  for  $75 
million,  I  think  it  is  a  tremendous,  effective  tool  for  the  United 
States  Government. 

Let  me  see  if  I  have  missed  any  key  points. 

There  were  questions  earlier  about  the  number  of  hours  on  Voice 
of  America.  We  have  790  hours  of  surrogate  broadcasting — and 
that  is  the  term  we  use,  "surrogate" — ^versus  VOA  broadcasting,  in 
22  languages.  One  of  the  consolidation  questions  that  you  ref- 
erenced was,  where  is  the  consolidation?  One  is  in  language  serv- 
ices, called  rationalization  of  services. 

We  had  VOA  broadcasting  in  one  language  to  one  country  and 
Radio  Free  Europe-Radio  Liberty  broadcasting  in  that  language  to 
that  country.  Under  consolidation,  maybe  VOA  would  do  only  six 
hours  and  surrogate,  four  hours,  instead  of  each  doing  13  hours.  In 
some  countries,  it  will  only  be  VOA;  in  others,  only  surrogate.  So 
they  are  looking  at  a  way  to  rationalize,  and  second,  to  set  a  prior- 
ity chart  as  to  where  you  can  start  cutting;  and  we  have  a  list  in 
the  testimony  of  languages  and  services  that  we  have  already 
taken  ofT  the  air. 

The  programming,  obviously  we  don't  have  I  Love  Lucy,  although 
I  know  the  softball  nature  of  the  question.  If  I  am  a  broadcaster 
trying  to  get  audiences,  you  try  to  get  what  the  audiences  want  and 
then  put  your  commercials  in.  I  am  not  defending  it,  but  I  know 
what  they  are  trying  to  do. 

We  have  a  mixture  of  hard  news  analysis,  features  on  political, 
socioeconomic  and  cultural  themes.  About  60  to  70  percent  of  our 
average  day's  broadcast  is  focused  on  domestic  news  and  analysis. 

We  are  excited  about  a  service  that  just  went  on  the  air  with 
strong  Congressional  and  Administration  support,  the  broadcasts  to 
former  Yugoslavia.  Many  say  it  was  probably  difficult  that  we 
weren't  on  the  air  long  before  now,  bringing  in  some  news  other 
than  the  news  controlled  by  the  current  government  there.  It 
broadcasts  news  and  analysis  to  Serbs,  Croats  and  Bosnians;  and 
it  projects  this  across  all  borders  that  are  changing  daily. 

As  I  indicated,  we  think  it  is  an  asset  to  the  United  States,  a 
cost-effective  foreign  policy  tool  that  needs  to  be  continued,  cer- 
tainly in  a  pared-down  size;  but  with  the  change  in  the  world,  with 
the  ability  to  move  to  meet  a  crisis  or  a  situation,  it  could  be  long 
term  should  the  situation  change  in  Russia.  I  mentioned  the  num- 
ber of  positions  that  we  will  cut. 

Let  me  go  to  your  question  here,  Mr.  Chairman,  if  I  may,  with 
this  chart.  The  bottom  line  is,  we  were  talking  about  a  $218  million 
operating  budget,  which  is  now  going  down  to — this  is  on  page  20 
in  your  budget — from  218  to  177,  will  go  to  152  and  down  to  75. 
Those  are  pretty  dramatic  cuts. 

At  any  rate,  these  are  the  operating  costs  and  these  are  the 
downsizing  costs.  And  that  includes  termination,  payments  that  are 
required,  severance,  et  cetera;  and  at  the  same  time,  you  see  quite 
a  leap  in  fiscal  year  1995,  reflecting  those  costs. 

One  problem  that  we  face  that  was  new  to  me  is  that  German 
labor  laws  are  quite  different  and  have  quite  a  different  approach 
to  terminations  than  we  have  in  the  United  States.  For  instance, 
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if  we  let  a  young  man  go  your  age,  they  would  take  into  consider- 
ation your  family  situation,  your  children,  your  health,  education, 
a  host  of  things;  and  there  could  be  a  calculated  payment  based  on 
your  personal  situation— quite  different  than  we  have  here  in  the 
United  States. 

At  any  rate,  there  will  be  litigation  costs,  retirement  costs,  sever- 
ance costs,  various  liabilities;  and  we  have  calculated  to  the  best 
of  our  ability.  Obviously,  these  are  with  assumptions  that  could 
change. 

I  think  I  will  stop  there.  I  believe  I  have  covered  everything  ex- 
cept to  say  this  may  be,  regardless  of  what  happens  to  me  in  the 
new  mix  of  things,  our  last  appearance  before  thus  Committee.  We 
will  be  folded  into  the  USIA  budget.  As  I  understand,  we  will  have 
the  opportunity  to  continue  to  present  our  budget  request  and  our 
needs  with  you,  but  it  will  be  presented  through  USIA. 

I  hope  this  Committee  will  continue  to  insist  on  the  independ- 
ence of  any  future  boards.  The  new  board  will  be  the  Broadcasting 
Board  of  Governors. 

I  think  the  future  of  any  international  radio  depends  on  this 
committee  and  other  committees  in  the  Congress  assuring  that  the 
board  is  a  solid,  legitimate,  carefully  selected  board,  because  of  the 
interest  in  cost  efficiency  and  effective  broadcasting  of  all  the  types 
I  have  mentioned. 

[The  prepared  statement  of  Chairman  Mica  follows:] 
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STATEMENT  OF  DANIEL  A.  MICA,  CHAIRMAN 

BOARD  FOR  INTERNATIONAL  BROAOCASTINO 

BEFORE  THE  SUBCOMMITTEE  ON  COMMERCE,  JUSTICE,  STATE,  THE 

JUDICIARY  AND  RELATED  AGENCIES 

OF  THE  APPROPRIATIONS  COMMITTEE 

U.S.  HOUSE  OF  REPRESENTATIVES 

FOR  FISCAL  YEAR  1995 

APRIL  21,  1994  —  2  P.M. 

It  is  a  pleasure  and  an  honor  to  be  here  today  in  my 
capacity  as  Chairman  of  the  Board  for  International  Broadcasting 
to  discuss  the  1995  appropriation  to  the  Board  for  the  operating 
and  downsizing  costs  of  Radio  Free  Europe/Radio  Liberty,  Inc. 
Accompanying  me  today  is  A.  Ross  Johnson,  Acting  President  of 
Radio  Free  Europe/Radio  Liberty  Inc. 

Mr.  Chairman,  the  challenges  of  the  past  year,  and  those 
still  ahead,  are  among  the  most  historic,  exciting  and  painful 
ever  faced  by  Radio  Free  Europe/Radio  Liberty.   As  we  actively 
pursue  the  President's  plan  to  consolidate  international 
broadcasting  under  a  Broadcasting  Board  of  Governors  within  USIA, 
we  are  endeavoring  to  reinvent  the  Radios  for  future  operations 
in  an  era  of  severely  shrinking  resources. 

Currently  Radio  Free  Europe/Radio  Liberty  provides 
approximately  790  hours  weekly  of  surrogate  and  alternative 
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programming  in  22  languages  to  the  peoples  of  Eastern  Europe  and 
the  former  Soviet  Union.   RFE/RL's  surrogate  programming  contains 
a  mixture  of  hard  news,  analysis,  and  features  on  various 
political,  social,  economic,  and  cultural  themes,  in  a  format 
that  resembles  in  some  ways  National  Public  Radio  in  this 
country.   Sixty  to  seventy  percent  of  an  average  day's  broadcasts 
remains  focused  on  domestic  news  and  analysis  of  the  countries  to 
which  it  broadcasts. 

Through  the  downsizing  that  has  begun  over  the  last  several 
months,  many  of  the  valuedjle  broadcast  progreuas  of  the  Radios 
have  been  maintained.   In  addition,  new  broadcasts  to  the  former 
Yugoslavia  were  inaugurated  in  January,  providing  news  and 
analysis  of  regional  issues  to  Serbs,  Croats,  and  Bosnians  and 
projecting  these  views  across  these  war-torn  borders.   Coverage 
of  local  and  regional  issues,  the  very  mission  of  RFE/RL,  is 
being  conducted  by  networks  of  correspondents  and  freelancers 
throughout  the  broadcast  region.   Many  of  our  progreuns  are 
carried  on  local  AM  and  FM  frequencies  with  decreasing  dependence 
on  shortwave  transmission. 

Mr.  Chairman,  during  the  last  year  the  Board  has  been 
challenged  to  develop  a  specific  plan  (within  the  context  of  the 
overall  Consolidation  plan)  to  reinvent  RFE/RL  within  budget 
goals  in  a  manner  that  does  not  ignore  the  forty  year  history  of 
success  of  these  Radios.   RFE/RL  is  a  living,  producing  asset  and 
represents  a  major  US  government  investment  in  an  undeniably 
effective  enterprise. 
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In  order  to  meet  the  budget  and  program  goals  inherent  in 
the  Consolidation  plan,  the  Board  began  the  downsizing  last  fall 
and  so  informed  this  committee  through  the  reprogranming  process. 
Thus  far  we  have  shutdown  Radio  Free  Afghanistan,  the  Hungarian 
Broadcast  Division,  the  Broadcast  Analysis  Division,  the  New  York 
Programming  Center,  and  set  the  Czech  and  Polish  Broadcast 
Divisions  on  the  path  to  independence  from  US  Government  funding 
by  the  end  of  FY  1995.   In  addition,  many  support  positions  are 
being  eliminated  as  we  attempt  to  reduce  from  over  1600  to  less 
than  600  positions  by  the  end  of  FY  1995.   The  Radios' 
operational  budget  is  decreasing  accordingly,  from  $218  million 
last  year  to  $177  million  this  year,  projected  for  $152  million 
in  FY  1995  and  $75  million  in  FY  1996.   To  reach  that  $75  million 
budget  target,  we  will  incur  one-time  costs  of  downsizing  in  FY 
1995  of  approximately  $102  million. 

Because  RFE/RL  is  headquartered  in  Munich,  Germany,  we  must 
operate  within  the  German  leJaor  law  environment,  where 
significant  personnel  reductions  are  accompanied  by  requirements 
to  pay  specific  severance  costs,  social  plan  costs,  pension 
liabilities  and  other  retirement  costs,  and  litigation  costs.   In 
addition  to  the  required  payments  to  terminated  individuals, 
RFE/RL  must  replace  its  current  pension  plans  and  other  benefit 
programs  with  less  costly  contributory  plans  in  order  to  reach 
the  $75  million  cap  in  FY  1996.   Also,  premature  termination  of 
leases  and  other  contractual  obligations  contributes  to  the  one- 
time costs  of  downsizing.   There  are  no  legal  alternatives  to  the 
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funding  of  these  one-time  personnel  related  costs  of  termination. 

Overall,  Mr.  Chairman,  we  are  requesting  $256.7  million  for 
FY  1995,  which  includes  a  one-time  net  increase  of  $46.7  million. 
We  are  funding  over  half  of  the  total  downsizing  and 
consolidation  costs  from  within  our  $210  million  base  for  FY  1995 
because  the  Board  took  actions  to  begin  the  two-year  downsizing 
plan  in  October,  1993,  embodied  in  the  reprogramming  agreement 
with  this  and  other  committees.   In  FY  1995  we  need  the  $46.7 
million  increase  to  complete  the  process  in  a  legal  and  timely 
manner  and  to  enable  RFE/RL  to  reach  the  FY  1996  $75  million  cap, 
as  directed  by  the  broadcasting  consolidation  legislation. 

This  is  the  last  time  that  this  committee  will  see  an 
appropriation  request  from  the  Board  for  International 
Broadcasting  as  this  oversight  Board  will  be  abolished  by  the  end 
of  FY  1995,  in  accordance  with  the  pending  broadcasting 
consolidation  legislation.   Beginning  in  FY  1996,  a  smaller  but 
effective  Radio  Free  Europe/Radio  Liberty  will  receive  its 
operational  grants  from  a  new  oversight  Broadcasting  Board  of 
Governors  within  USIA.   I  want  to  take  this  opportunity  on  behalf 
of  the  Board  to  thank  this  committee  for  the  many  years  of 
funding  support  for  the  Board's  activities  and  for  the 
outstanding  broadcasts  of  Radio  Free  Europe/Radio  Liberty.   I 
will  be  happy  to  answer  emy  questions. 
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TERMINATION  COSTS 

Mr.  MOLLOHAN.  I  would  like  to  go  through  a  question  on  termi- 
nation costs. 

In  preparing  for  the  consolidation  of  international  broadcasting, 
the  board  anticipates  Radio  Free  Europe  and  Radio  Liberty  will 
incur  one-time  termination  costs  totaling  $136.2  million  of  which 
30.2  is  incurred  in  fiscal  year  1994,  and  the  remaining  cost  is  in- 
curred in  1995.  What  termination  costs  are  included  in  that  figure? 

Mr.  Mica.  I  think  I  just  touched  on  a  number  of  those,  but  let 
me  go  through  a  few  more. 

For  1995,  severance  for  terminated  employees,  a  social  plan  re- 
quired under  German  law,  severance — we  have  to  fully  fund  cer- 
tain obligations  that  we  have  on  hand,  funding  the  pension  plan 
fully.  There  is  a  possibility  that  we  may  be  able  to  reduce  the  pen- 
sion plan  payment,  but  I  have  a  little  concern  with  that,  because 
that  is  going  to  be  a  liability  now  or  later. 

If  you  reduce  it  now,  how  can  you  realistically  know  that  you  are 
going  to  pay  it  back  when  your  budget  is  only  $75  million  down  the 
road?  If  you  can  balance  it  so  it  can  work  out,  we  may  be  able  to 
do  that. 

There  are  litigation  costs.  We  expect  to  have  pretty  heavy  litiga- 
tion and  close-down  costs.  When  we  close  down  a  lease,  an  apart- 
ment, anything  we  have  on  contract  before  the  contract  is  over,  ei- 
ther we  have  to  pay  out  the  contractor,  or  argue  to  get  lower  terms. 
For  FY  1995,  that  totals  $102.4  million.  Those  same  items  total 
$30.6  million,  in  FY  1994. 

RELIABLE  ESTIMATES 

Mr.  MoLLOHAN.  Are  those  solid  estimates?  Do  you  feel  they  rep- 
resent worst-case  numbers? 

Mr.  Mica.  They  are  rough.  It  is  very  hard — some  are  very  rea- 
sonable, but  it  is  very  hard  to  estimate  what  litigation  costs  are. 

We  have  embarked  on  a  program  where  we  are  trying  to  move 
into  what  we  call  "mutually  agreed  termination,"  where  we  go  to 
someone  and  say,  "we  know  you  are  not  happy  with  the  insecurity 
and  the  future  of  the  Radios,  and  we  think  we  are  going  to  have 
to  make  a  cut;  could  we  work  an  agreement  so  that  you  leave  and 
you  take  a  certain  payment  with  you,  but  you  sign  a  waiver  of  liti- 
gation". 

TERMINATION  COSTS 

Mr.  MOLLOHAN.  Do  you  think  they  are  rough  on  the  low  side  or 
on  the  high  side  or  in  between?  Can  we  expect  any  surprises,  or 
have  you  taken  into  consideration  all  the  worst-case  contingencies? 

Mr.  Mica.  Severance  is  very  solid.  Litigation,  we 

LITIGATION  COSTS 

Mr.  MoLLOHAN.  What  kinds  of  litigation? 
Mr.  Mica.  Wrongful  termination,  discrimination. 
Mr.  MoLLOHAN.  That  would  be  in  everybody's  best  interest  to  try 
to  settle  that  out. 
Mr.  Mica.  Those  are  the  main  ones. 
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LITIGATION  VOLUME 


Mr.  MOLLOHAN.  Do  you  think  you  are  going  to  have  a  lot  of  that? 

Mr.  Mica.  It  really  depends  on  how  we  proceed,  how  many  take 
the  mutually  agreed  terminations.  We  are  going  to  have  some. 
There  is  absolute  certainty  that  we  are  going  to  have  some;  in  fact, 
we  already  have  some. 

Mr.  Johnson.  We  do. 

Mr.  MoLLOHAN.  Let  me  ask  you,  we 

Mr.  Mica.  If  I  may,  I  was  just  reminded,  the  social  plan  has  yet 
to  be  negotiated.  It  is  in  arbitration.  Under  German  labor  law,  they 
have  an  opportunity  to  deal  with  us  on  what  type  of  an  overall 
plan,  separate  from  severance,  that  we  must  pay  on  the  basis  I 
mentioned  earlier.  Their  request,  their  bottom  line  is  at  least  $50 
to  $85  million  more  than  what  we  are  offering,  $5  million.  So  you 
get  a  little  idea  of  the  difference. 

It  is  in  negotiation. 

FY  1996  CAP 

Mr.  MoLLOHAN.  How  are  you  going  to  meet  your  statutory  cap 
of  $75  million  if  the  arbitrator  decides  against  you? 

Mr.  Mica.  You  know  what  will  happen  if  we  lose  too  much  is 
that  we  will  put  the  Radios  out  of  business,  and  I  think  there  is 
some  consideration  in  German  law  that  says  whatever  decision 
they  make  is  not  supposed  to  put  the  organization  out  of  business. 

So  where  they  draw  that  line,  and  where  we  draw  that  line,  I 
would  tell  you  there  is  an  effort — we  have  made  the  case  consist- 
ently that  they  must  negotiate  with  us,  that  the  Radios  themselves 
are  a  private  entity  funded  by  the  U.S.  Government  and  that  that 
is  all  that  they  can  ask  for.  Aiid  if  they  understand  that — and  your 
question,  I  think,  is  just  maybe  a  point  that  will  drive  it  home  to 
them  when  they  hear  this  testimony,  that  they  can't  come  to  the 
Congress  and  think  that  there  is  some  deep  pocket  here. 

Mr.  MOLLOHAN.  You  have  a  statutory  cap. 

Mr.  Mica.  We  have  been  trying  to  make  that  point.  Some  of  the 
German  labor  representatives  don't  quite  understand  that  yet,  and 
some  made  a  trip  here;  maybe  they  now  understand  it.  I  think  they 
met  with  staff  here  to  try  to  explain  to  them  that  they  have  to  be 
realistic  or  the  ultimate  end  would  be  to  put  the  Radios  out  of  busi- 
ness. 

Mr.  MOLLOHAN.  It  certainly  would. 

FY  1995  INCREASE 

It  is  fair  to  say,  is  it  not,  that  all  the  increase  of  $46.7  million 
requested  for  fiscal  year  1995  is  for  termination  costs? 

Mr.  Mica.  Yes.  In  fact,  a  good  portion  of  those  costs  is  also  com- 
ing out  of  the  additional  straight-line  budget. 

IMPACT  OF  A  STRAIGHTLINE  BUDGET 

Mr.  MOLLOHAN.  Not  to  make  your  life  difficult  here,  but  that  is 
going  to  be  very  difficult  for  us. 

What  would  be  the  impact  on  the  consolidation  and  reduction  in 
size  of  the  Radios  in  fiscal  years  1996  and  1997  if  your  budget  is 
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straightlined  from  fiscal  year  1994  to  1995,  or — a  portion  of  this  in- 
crease is  not  approved? 

Mr.  Mica.  Devastating.  Let  me  tell  you  what  we  have  talked 
about.  We  know  the  realities  here. 

We  hope  with  every  breath  that  doesn't  happen,  but  one  of  the 
options  that  I  mentioned  was  looking  at  some  kind  of  a  readjust- 
ment in  the  pension  funds.  I  say  this  as  an  aside;  it  is  not  Radio 
belief,  but  an  overall  belief  that  I  have  had  for  many  years  with 
regard  to  pensions,  from  my  own  father's  to  other  folks,  when  you 
make  commitments  in  that  area.  I  have  always  been  committed  to 
make  sure  that  that  area  is  funded  and  covered. 

The  United  States  Government  has  gone  through  a  host  of  re- 
views on  pension  systems  in  this  country,  so  people  don't  get  com- 
mitments that  are  not  funded.  I  would  consider  funding  the  pen- 
sion system  as  one  of  our  most  important  priorities. 

Even  if  you  have  to  close  down,  you  have  obligations.  If  you  don't 
fund  it  now,  any  new  system  you  set  up  under  the  $75  million,  you 
would  have  some  kind  of  contributory  pension  funds  that  you 
would  make  payments  to;  and  then  you  would  be  going  back  to 
make  payments  for  what  you  didn't  fund  now.  So  a  stretch-out 
could  help,  might  be  creative,  but  it  would  have  to  be  carefully 
thought  out  so  you  don't  get  five  years  down  the  road  when  need 
for  the  Radios  has  diminished  even  more  and  you  can't  fund  the 
pension. 

The  other  is  medical  insurance.  It  will  be  a  tough  area.  We 
haven't  worked  it  all  out  yet.  We  would  have  to  start  trimming 
these  others. 

The  other  areas,  looking  at  if  you  could  get  a  broadcast  bureau 
to  operate  with  one  fewer  person,  hours  on  the  air.  Some  of  your 
colleagues  have  indicated  to  me  that  there  is  a  point  where  they 
don't  think  we  will  be  effective  if  we  go  below  a  certain  number  of 
hours.  We  have  to  figure  out  where  that  line  is. 

AVERAGE  SEVERANCE 

Mr.  MOLLOHAN.  What  is  the  average  severance  pay  that  you 
have  to  pay  to  employees  who  terminate  in  Germany? 

Mr.  Marchetti.  It  is  $55,000  in  Munich — that  includes  reloca- 
tion and  vacation  accrual;  around  $44,000  in  the  United  States,  in- 
cluding severance  and  vacation  accrual. 

FY  1995  STRAIGHTLINE  IMPACT 

Mr.  MOLLOHAN.  If  your  budget  is  straightlined  for  fiscal  year 
1995,  what  would  be  the  impact  of  making  up  at  least  part  of  this 
reduction  by  using  money  in  the  pension  fund? 

Mr.  Mica.  I  have  mentioned  a  little  bit  about  that.  Do  you  have 
statistical  information 

Mr.  Marchetti.  The  same. 

Mr.  Mica.  His  comment  would  be  the  same  as  mine.  How  much 
we  can  reduce  in  paying  our  pension  right  now  is  an  obligation  that 
is  deferred. 

When  and  if  we  were  to  restructure,  say  in  Prague — and  I  don't 
know  if  that  is  going  to  happen — we  would  have  essentially  a  new 
organization.  That  organization  would  have  some  kind  of  retire- 
ment plan,  and  most  likely,  with  today's  requirements,  it  would  be 
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contributory.  So  the  organization  would  put  money  into  that  plan; 
they  would  also,  out  of  $75  million,  have  to  put  money  in  to  make 
sure  the  plan  that  has  been  terminated  is  funded. 

It  might  get  us  through  a  little  time,  but  it  probably  would  add 
some  pretty  difficult  pressures  because  then  it  comes  out  of  the  $75 
million. 

I  know  what  you  are  going  through.  There  is  no  easy  answer  for 
us  either,  how  we  are  going  to  do  it.  Just  continued  reductions, 
greater  efficiencies,  less  staff,  terminating  certain  languages. 

Mr.  MOLLOHAN.  Chairman  Mica,  do  you  have  anything  to  add? 

Mr.  Mica.  No,  Mr.  Chairman.  I  think  we  have  answered  all  the 
questions  so  far. 

I  might  add  that  staff  has  indicated  they  have  discussed  the  pen- 
sion issue  with  your  staff.  Obviously,  whatever  amount  that  we 
have  to  make  reductions  in,  we  are  going  to  have  to  figure  out  an- 
other way  to  deal  with  it.  We  would  hope  there  would  be  some  way, 
for  the  one  year  only,  to  get  the  requested  amount;  but  we  also  un- 
derstand what  is  going  on  here. 

Mr.  MoLLOHAN.  Thank  you  for  your  testimony  here  today.  We 
very  much  appreciate  it.  We  look  forward  to  working  with  you. 

There  will  be  a  few  questions  that  we  will  submit  for  the  record, 
and  we  shall  appreciate  your  answers. 

Mr.  Mica.  Thank  you,  Mr.  Chairman. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 
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Questions  for  the  Record  submitted  by  Chairman  Mollohan 
Board  for  International  Broadcasting 
Inclusion  of  BIB  Budget  in  USIA^s  Budget  Request 

QUESTION: 

Could  you  explain  to  the  committee  why  the  budget  request 
for  the  Board  for  International  Broadcasting  is  included 
in  the  new  International  Broadcasting  account  of  USIA. 

ANSWER: 

When  the  President's  budget  was  submitted  to  Congress, 
the  Foreign  Relations  Authorization  Act,  Fiscal  Years 
1994  and  1995,  had  not  yet  been  enacted.   However,  the 
Administration's  plan  to  consolidate  international 
broadcasting  envisioned  a  single  broadcasting  operational 
account  under  USIA,  and  FY  1995  is  the  transitional  year. 

QUESTION: 

How  will  the  amount  requested  for  the  Board  for 
International  Broadcasting  be  made  available  to  you  if 
it's  appropriated  to  USIA? 

ANSWER: 

The  budget  proposal  includes  a  transfer  from  the  new 
International  Broadcasting  account  to  the  BIB  account  of 
$256,708,000  in  FY  1995  in  the  likely  event  that  the  new 
Broadcasting  Board  of  Governors  is  not  yet  in  place  to 
provide  oversight  and  grants  to  RFE/RL  in  FY  1995. 

QUESTION: 

I  understand  that  under  the  pending  consolidation 
legislation  the  Board  for  International  Broadcasting  is 
expected  to  continue  functioning  through  fiscal  year 
1995.   If  that  is  the  case  why  is  your  budget  request 
included  in  that  of  the  USIA? 

ANSWER: 

The  appropriation  request  within  the  new  International 
Broadcasting  account  was  determined  to  be  more  consistent 
with  the  pending  consolidation  legislation.   The  transfer 
provision  to  the  BIB  account  should  enable  the  BIB  to 
continue  to  function  through  FY  1995. 
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Relocation  to  Prague 
QUESTION: 

Last  week  the  Board  for  International  Broadcasting  voted 
to  move  the  headquarters  of  Radio  Free  Europe/Radio 
Liberty  from  Munich  to  Prague.   I  understand  that  RFE/RL 
commissioned  Arthur  Andersen  to  study  the  feasibility  of 
such  a  relocation  effort  and  the  costs  associated  with 
it.   Has  the  study  been  completed,  and  what  was  Arthur 
Andersen's  determination  regarding  the  feasibility  and 
cost  of  such  a  move? 

ANSWER: 

The  Arthur  Andersen  Report,  which  is  in  the  final  stage 
of  completion,  will  be  provided  to  the  Committee  as  soon 
as  it  becomes  available.   The  report  will  outline  the 
costs  associated  with  a  move  to  Prague  and  answer  related 
questions  on  relocation. 

QUESTION: 

Did  the  study  consider  costs  of  renovating  the  old 
parliament  building  in  Prague?   Will  major  work  need  to 
be  done  on  the  building,  and  if  so,  how  much  will  these 
renovations  cost? 

ANSWER: 

Please  see  answer  above. 

QUESTION: 

If  moving  costs  are  factored  against  the  savings 
associated  with  such  a  move,  how  much  and  when  will 
savings  be  realized? 

ANSWER: 

Please  see  answer  above. 


QUESTION: 

I  understand  that  the  Arthur  Andersen  study  was  also  to 
look  at  the  option  of  moving  the  RFE/RL  offices  to  the 
United  States  but  that  this  portion  of  the  study  was  not 
conducted,  apparently  because  of  time  constraints.   What 
are  the  estimated  savings  that  might  be  realized  by 
moving  RFE/RL  operations  to  Washington  and  consolidating 
them  with  VOA? 
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ANSWER: 


No  recent  studies  have  been  conducted  regarding  the  move 
of  RFE/RL  operations  to  Washington.   Therefore,  there  are 
no  estimates  of  savings/costs  available. 


QUESTION: 

I  understand  that  the  GAO  has  reported  that  moving  RFE/RL 
to  Washington  could  lower  costs.   Do  you  agree  with  this 
assessment  and  if  so,  why  isn't  the  Board  considering 
moving  the  headquarters  to  Washington? 

ANSWER: 

The  Board  for  International  Broadcasting  believes  that  a 
wholesale  move  across  the  Atlantic  is  not  feasible  if 
RFE/RL  is  to  remain  an  effective  broadcast  news  and 
analysis  operation  focused  on  hour-to-hour  developments 
in  Eastern  Europe  and  the  former  Soviet  Union.   A 
Relocation  Study  for  RFE/RL,  done  in  1977,  led  to  the 
same  conclusion.   In  1987  the  BIB  had  RFE/RL  Management 
prepare  a  Relocation  Study  of  Radio  Liberty  to  the  United 
States.   It  was  also  concluded  that  no  relocation  should 
be  made.   Copies  of  these  studies  are  attached.   The 
feasibility  and  extent  of  relocation  will  be  considered 
in  the  context  of  the  implementation  plan  to  be  submitted 
to  Congress  in  the  coming  months. 


Reducing  the  Size  of  RFE/RL 


QUESTION: 

In  October  199  3  the  Board  for  International  Broadcasting 
adopted  certain  policies  consistent  with  the  pending 
consolidation  proposal.    Among  the  actions  agreed  to 
were  terminating  certain  broadcasts  and  making 
substantial  personnel  reductions.   What  broadcast 
services  have  been  terminated  or  reduced,  and  how  much  is 
the  cost  savings  associated  with  these  actions? 

ANSWER: 

The  following  table  shows  the  broadcast  services 
terminated  or  reduced  pursuant  to  the  October,  1993  BIB 
decisions.   The  annualized  savings  are  based  on  the  full 
year  costs  of  the  activities  in  FY  1993: 
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Savings 
fin  thousands) 

Shutdown  of  Radio  Free  Afghanistan  $      637 

Cessation  of  Broadcasting  to  Hungary  5,159 

Shutdown  New  York  Programming  Center  2,382 

Cessation  of  Czech  Broadcasting  in  Munich 

and  Establishment  of  New,  Smaller  Entity 

in  the  Czech  Republic  2,321 

Cessation  of  Polish  Broadcasting  in  Munich  and 

Establishment  of  a  New,  Smaller  Entity  in 

Poland  5,396 

Termination  of  Broadcast  Analysis  3,561 


QUESTION: 

What  is  the  status  of  the  substantial  reduction  of  RFE/RL 
personnel  and  programs  in  Munich? 

ANSWER: 

As  of  April  25,  1994,  RFE/RL,  Inc.  had  .r,452  authorized 
slots  which  were  occupied  (compared  to  an  authorized  slot 
ceiling  of  1,610) . 

RFE/RL  has  issued  termination  notices  to  197  employees, 
effective  June  30,  1994,  as  follows: 

Hungarian  Broadcast  Dept.  46 

Polish  Broadcast  Dept.  65 

Czech  Broadcast  Dept.  4  0 

Radio  Free  Afghanistan         7 

Broadcast  Analysis  39 

A  further  132  employees  of  the  Research  Institute  will  be 
terminated  as  of  September  30  or  December  31,  1994, 
depending  upon  the  contractual  notification  periods  of 
the  individual  employees. 

An  additional  55  employees  have  signed  mutually  agreed 
terminations,  with  the  majority  of  them  effective  June 
30,  1994. 
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In  addition,  40  positions  have  been  eliminated  in  the 
U.S.  with  the  closure  of  the  New  York  Progranuning  Center, 
the  Washington  Corporate  Affairs  Office,  and  the  United 
Nations  News  Bureau. 

Thus,  of  1,452  total  employees,  424  (29  percent)  will 
have  been  terminated  by  the  end  of  calendar  year  1994. 
In  addition  a  voluntary  Mutual  Agreed  Termination 
Program,  recently  extended  to  the  entire  work  force,  is 
expected  to  yield  additional  terminations  before  year's 
end. 


QUESTION: 

The  FY  1994  and  FY  1995  budget  plan  includes  a  total  of 
$15,150,000  for  financing  the  Social  Plan  for  terminated 
employees.   Please  describe  the  elements  in  the  plan  and 
the  status  of  negotiations  on  this  plan.   What  types  of 
problems  are  foreseen  in  carrying  out  the  plan? 

ANSWER: 

In  companies  which  normally  have  more  than  twenty 
employees  eligible  to  vote  in  a  Works  Council  election, 
German  law  requires  the  employer  to  inform  the  Works 
Council  in  good  time  of  any  proposed  changes  in  company 
structure  or  number  of  employees  which  may  entail 
substantial  prejudice  to  the  staff  or  a  large  sector 
thereof.   Then  the  plans  must  be  discussed  between  the 
company's  management  and  the  Works  Council.  (Section  111 
Lcibor-Management  Relations  Act)  . 

In  addition  to  this  obligation  to  provide  information  and 
engage  in  discussions,  the  Labor-Management  Relations  Act 
requires  a  Social  Plan.  A  social  plan  can  be  made 
obligatory  if  certain  prerequisites  are  met.   In  a 
company  the  size  of  RFE/RL,  Inc.  (more  than  500 
employees) ,  this  would  come  into  play  if  10%  of  the 
regularly-employed  employees  or  not  less  than  60 
employees  are  to  be  terminated  for  operational  reasons 
(Section  112(a)  I  of  the  Labor-Management  Relations  Act). 

The  Social  Plan  is  an  agreement  between  the  management 
and  the  Works  Council  which  reconciles  the  differing 
interests  of  the  employer  and  the  affected  personnel  by 
mitigating  the  financial  disadvantages  which  employees 
face  as  a  result  of  the  planned  change  in  the  company 
structure.  (Section  112  I  Labor-Management  Relations 
Act) .  The  Works  Council  can  insist  on  the  right  of 
co-determination  in  drawing  up  a  Social  Plan. 

In  regard  to  the  content  of  the  Social  Plan,  the 
negotiating  parties  are  bound  by  certain  legal 
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requirements  which  are  set  forth  in  Section  112-V  of  the 
Labor-Management  Relations  Act.  Although  it  is  true  that 
these  requirements  exist  solely  in  case  the  parties  have 
to  resort  to  a  Conciliation  Committee  (more  on  this 
below) ,  by  analogy  they  can  also  be  applied  to 
negotiations  between  the  Works  Council  and  Management.  As 
a  rule,  social  plan  provisions  should  take  into  account 
the  individual  needs  of  the  affected  employee  and  the 
overall  financial  situation  of  the  company.  The  law 
expressly  names  benefits  in  exchange  for  financial 
disadvantages  [to  employees]  arising  from  loss  of  income, 
loss  of  special  benefits  or  loss  of  their  anticipated 
pension  benefits,  in  addition  to  moving  expenses  or 
increased  travel  expenses  to  a  new  place  of  employment. 
Also  to  be  considered  are  the  employee's  prospects  on 
the  job  market.  In  evaluating  the  total  cost  of  the 
Social  Plan,  it  must  be  ensured  that  the  company's 
continued  existence  and  the  jobs  remaining  after  the 
reorganization  are  not  jeopardized. 

If  an  agreement  cannot  be  reached  on  a  Social  Plan,  then 
an  appeal  may  be  made  to  the  President  of  the  State  Labor 
Office.   If  no  such  appeal  is  made  or  it  is  unsuccessful, 
a  Conciliation  Committee  must  be  summoned  (Sections  112 
II  and  76  of  the  Labor-Management  Relations  Act) .  Both 
parties  are  equally  represented  in  the  Conciliation 
Board,  which  is  presided  over  by  a  chairman  who  is 
normally  a  labor  court  judge  acceptable  to  both  parties. 
Inasmuch  as  the  chairman  and  the  non-partisan  members  of 
the  Conciliation  Board  are  entitled  to  a  fee  from  the 
employer  for  their  services,  it  is  advisable,  on  cost 
grounds,  to  limit  the  number  of  members  on  the  panel 
Thus,  as  a  rule,  the  committee  consists  of  three  members. 
If  no  agreement  on  the  Social  Plan  is  reached,  the 
Conciliation  Board  shall  establish  a  Social  Plan  which  is 
in  lieu  of  an  agreement  between  the  Works  Council  and 
management.  The  employer  or  the  Works  Council  may  appeal 
to  the  Labor  Court  if  they  feel  that  the  decision  of  the 
conciliation  committee  has  exceeded  its  power,  but  must 
do  so  within  fourteen  days  of  receiving  the  board's 
decision.  (Section  76,  Labor-Management  Relations  Act). 

RFE/RL  has  proposed  a  Social  Plan  for  the  first  group  of 
terminated  employees  of  $5  million.  This  proposal 
contains: 

a.  Contractual  severance  increased  by  20% 

b.  One  time  payments  to  employees  who  are  not  yet  vested 
in  company  non-contributory  pension  plans. 

c.  A  commitment  on  the  part  of  the  management  of  RFE/RL 
to  continue  to  pay  for  school  tuition  of  the  children 
of  affected  employees  until  the  end  of  the  current 
school  year. 

d.  A  moving  allowance  for  employees  who  are  not  entitled 
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to  company  paid  final  return. 

e.  A  fund  to  finance  retraining  measures  for  affected 
employees. 

f.  A  hardship  fund  to  be  distributed  by  management  and 
the  Works  Council  in  cases  of  individual  hardship. 
The  budget  request  for  FY  1995  includes  $10.15 
million  for  a  social  plan  for  the  remaining 
employees  who  will  be  terminated. 

In  the  negotiation  session  on  March  1 ,    1994  the  Works 
Council  declared  impasse.  Management  and  the  Works 
Council  are  currently  involved  in  discussions  on  the 
composition  of  an  Arbitration  Committee  to  adjudicate  the 
final  content  of  the  Social  Plan.  Should  it  not  be 
possible  to  reach  agreement  on  the  composition  of  the 
Committee  beforehand,  a  court  hearing  is  scheduled,  at 
which  time  the  person  of  the  Committee  Chairman  and  the 
number  of  associate  committee  members  will  be  decided. 


Consolidation  Proposal 
Broadcast  Languages 

QUESTION: 

RFE/RL  broadcasts  in  22  languages.   What  is  the  status  of 
decisions  on  which  broadcasts  to  terminate  when 
consolidation  goes  into  effect? 

ANSWER: 

The  initial  plan  for  consolidation,  presented  to  Congress 
in  June,  1993,  envisioned  that  RFE  would  downsize  and 
eliminate  services  that  were  no  longer  needed,  and  that 
RFE/RL  and  VOA  would  avoid  overlapping  services  to  the 
extent  practicable  and  within  budget  goals.   For  the  last 
three  months  teams  of  broadcasters  from  RFE/RL  and  VOA 
have  been  meeting  in  a  series  of  informal  working  groups, 
in  anticipation  of  the  consolidation.   One  of  the 
purposes  of  this  process  is  to  permit  broadcasters  to 
make  coherent,  reasoned  recommendations  as  to  which 
broadcasting  services  should  be  retained  at  or  near 
present  levels,  and  which  could  be  eliminated  or 
substantially  scaled  back.   A  major  component  of  this 
process  is  the  identification  of  U.S.  foreign  policy 
concerns  about  the  transition  to  democratic  governments 
of  target  countries  as  well  as  the  state  of  development 
of  free  and  independent  media  in  each  target  country. 
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The  informal  prograiiuning  working  group  (consisting  of 
programming  directors  of  both  RFE/RL  and  VOA)  is  in  the 
process  of  developing  criteria  to  assist  senior 
management  in  making  those  decisions  in  a  consistent  and 
coherent  fashion.   Once  those  criteria  are  agreed  upon, 
they  will  be  applied  to  each  country  in  the  target  areas 
served  currently  by  the  two  organizations.   The  resulting 
findings  will  become  part  of  the  transition  plan,  to  be 
completed  within  120  days  approved  by  the  Administration 
and  forwarded  to  Congress. 


QUESTION: 

What  language  services  have  been  terminated  to  date  and 
how  many  more  will  be  eliminated  prior  to  consolidation? 

ANSWER: 

Radio  Free  Afghanistan  and  the  Hungarian  Broadcast 
Department  were  terminated  in  October,  1993,  eliminating 
a  total  of  53  full-time  positions  and  seven  daily 
broadcast  hours.   As  stated  above,  the  Polish  and  Czech 
Services  are  scheduled  to  be  privatized  by  the  close  of 
FY  1995. 


QUESTION : 

Have  criteria  been  developed  to  determine  whether  RFE/RL, 
VOA,  or  both  should  be  broadcasting  to  a  given  country? 

ANSWER: 

Criteria  are  currently  in  the  process  of  being  defined. 

QUESTION: 

After  the  consolidation  will  there  continue  to  be 
countries  served  by  both  RFE/RL  and  VOA?  Do  both 
organizations  need  to  have  separate  news  bureaus?   Why? 

ANSWER: 

A  coordinated  U.S.  programming  schedule  will  be 
determined  as  part  of  the  120  day  plan  which 
will  offer  cogent,  consistent  explanations  for  the 
determination  of  single  or  complementary  service  from 
RFE/RL  and  VOA. 

RFE/RL  and  VOA  have  separate  overseas  news  bureaus  in 
only  one  location  —  Moscow.  VOA  has  no  network  of 
bureaus  in  Eastern  Europe  and  the  former  Soviet  Union 
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whereas  RFE/RL  has  closed  all  its  Western  bureaus  except 
in  Washington,  DC.   RFE/RL  operates  news  bureaus  in  every 
East  European  capital  except  Hungary,  and  has  smaller 
news  offices  as  far  east  as  Bishkek,  Kyrgyzstan;  and 
Almaty,  Kazakhstan. 

The  informal  VOA-RFE/RL  programming  working  group  has 
discussed  closer  cooperation  at  the  bureau  level  with  an 
eye  to  economizing  by  accommodating  each  other's 
journalists.   Final  plans  for  any  bureau  consolidation 
would  be  included  in  the  120  day  plan. 


Transmitting  Facilities 


Discussion;   RFE/RL  broadcasts  from  six  shortwave 
stations  in  Germany,  Spain  and  Portugal,  and  from 
numerous  local  transmitters  located  in  many  of  its 
broadcast  countries.   RFE/RL  recently  completed  a 
refurbishment  program  of  its  transmitter  sites. 

QUESTION : 

Has  an  engineering  needs  assessment  been  done  to 
determine  how  much  transmitting  capability  will  be  needed 
once  consolidation  occurs  in  order  to  meet  both  RFE/RL' s 
and  VOA's  needs? 

ANSWER: 

Three  informal  working  group  meetings  and  numerous 
additional  discussions  between  VOA  and  RFE/RL  engineering 
divisions  have  taken  place  to  address  this  specific 
question  as  well  as  related  consolidation  issues. 
Engineering  needs  are  continuing  to  be  assessed. 


QUESTION : 

Given  that  RFE/RL' s  operations  are  being  significantly 
cut  back,  does  it  have  excess  transmitter  capacity 
available  that  VOA  could  use? 

ANSWER: 

RFE/RL  currently  has  excess  short-wave  capacity  during 
non-prime  broadcast  hours  only.   An  overall  engineering 
capacity  and  needs  assessment  will  be  included  in  the  120 
day  plan. 
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Research  Institute 


Discussion:   RFE/RL  operates  a  Research  Institute 
providing  reports,  analyses,  and  local  media  information 
to  broadcasters,  U.S.  Government  policy  makers  and 
officials,  scholars,  and  journalists  on  developments  in 
Eastern  Europe. 

QUESTION: 

The  pending  consolidation  legislation  calls  for  the 
termination  of  the  Research  Institute  activities  in 
Munich.   What  is  the  status  and  plans  for  creating  a  new 
Research  Institute? 

ANSWER: 

The  consolidation  legislation  does  not  call  for 
termination  of  the  Research  Institute  activities  in 
Munich.   It  calls  for  the  privatization  of  the  RFE/RL 
Research  Institute  as  soon  as  that  is  possible,  in  the 
context  of  a  mandate  to  privatize  all  of  RFE/RL  by  1999. 
Currently  negotiations  are  underway  with  a  nonprofit 
private  foundation  with  regard  to  privatization. 


QUESTION: 

The  budget  request  includes  $11.5  million  in  FY  1995  for 
research.   What  is  this  money  for? 

ANSWER: 

The  budget  request  will  provide  for  the  activities  of  the 
Research  Institute  during  this  transition  period 
including  information  and  analytic  support  for 
broadcasting  in  the  form  of  audience  research,  media 
monitoring,  information  and  archive  services,  and 
analytic  research.   In  FY  1995  the  Research  entity  will 
also  continue  to  provide  USG  officials  with  a  daily 
digest  containing  information  about  Eastern  Europe  and 
the  Former  Soviet  Union  (the  Daily  Report) ,  a  weekly 
journal  containing  analysis  and  information  critical  to 
the  understanding  of  the  region,  information  services, 
and  other  support  services. 


QUESTION: 

After  FY  1995  will  the  U.S.  Government  have  any  direct 
financial  obligation  to  this  new  research  entity? 
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ANSWER: 


After  FY  1995,  RFE/RL  plans  to  utilize  the  services  of 
the  privatized  institute  for  certain  broadcast  support 
services  (at  a  cost  of  roughly  $5  million) . 


Broadcast  Content  and  Frequency 


Discussion;   RFE/RL  programs  consist  of  news  analyses, 
interviews,  correspondent  reports,  current  events, 
cultural,  social  and  economic  topics. 


QUESTION: 

Have  the  contents  of  RFE/RL' s  broadcasts  changed  since 
the  cold  war  ended?   What  types  of  programs  are  receiving 
more  emphasis  now  than  was  the  case  in  the  1980 's? 

ANSWER: 

RFE/RL' s  programs,  and  its  broadcast  operations  as  a 
whole,  have  evolved  dramatically.   A  significant  part  of 
programming  aired  by  RFE/RL  language  services  now  comes 
from  inside  the  countries  they  serve.  More  than  200  local 
freelance  journalists  work  alongside  RFE/RL  staffers  in 
news  bureaus  in  Moscow,  Kiev,  Alma-Aty,  Warsaw,  Prague, 
Bratislava,  Sofia,  Bucharest,  Tallinn,  Riga  and  Vilnius. 
A  small  office  will  open  soon  in  Sarajevo.   These  bureaus 
have  enabled  RFE/RL  to  increase  the  variety,  depth  and 
immediacy  of  programming  and  to  shift  its  center  of 
gravity  markedly  eastward. 

RFE/RL  programs  emphasize  these  elements: 

—  Providing  non-partisan  reporting  and  analysis  on  local 
issues: 

RFE/RL  provides  a  reliable,  non-partisan  source  of 
information,  analysis  and  perspective  on  local  and 
regional  developments.  Emphasizing  a  detached  and 
balanced  style  of  discourse,  its  programs  provide  a 
neutral  forum  for  all  democratic  forces,  showing  the 
public  that  different  political  groups  can  occupy  the 
same  platform  and  search  for  common  ground  among  them. 

—  Sharing  democratic  experience: 

RFE/RL,  drawing  on  Western  news  reports,  its  Research 
Institute  and  local  reporters  in  news  bureaus,  remains 
the  primary  mover  of  information  among  the  nations  of 
Eastern  Europe  and  between  them  and  the  former  Soviet 


1498 


Union.  "Cross-reporting,"  long  a  part  of  RFE/RL's 
mission,  encourages  regional  understanding  and  a  sense  of 
common  purpose  among  the  new  democracies. 

—  Promoting  interethnic  and  regional  harmony: 

RFE/RL  provides  increased  visibility  for  moderate 
viewpoints,  emphasizing  conciliation  and  cooperation 
among  minority  and  majority  communities.  Programs  explain 
the  basic  rights  and  obligations  of  ethnic  minorities  in 
democratic  societies,  and  the  role  of  politics  and  law  in 
mediating  tensions. 

—  Linking  East  and  West: 

By  reporting  on  political,  economic  and  social  issues  in 
Western  countries  whose  parliamentary  systems  are  the 
main  models  for  new  Eastern  democracies,  RFE/RL  provides 
a  frame  of  reference  for  "normal"  conflict  in  Western 
society,  and  an  understanding  that  democracy,  while 
rarely  a  tidy  process,  is  the  least  imperfect  form  of 
governance. 

—  Promoting  development  of  professional,  independent  news 
media: 

RFE/RL  seeks  to  encourage  higher  levels  of  media 
professionalism  by  setting  an  example,  by  stimulating 
change  through  healthy  competition  with  domestic 
broadcasters,  and  by  giving  on-the-job  training  and  work 
experience  to  the  many  local  journalists  who  contribute 
regularly  to  RFE/RL  programs.   Special  programs  have  also 
dealt  with  journalistic  ethics  and  media-state  relations 
in  democratic  societies. 

QUESTION: 

How  are  RFE/RL  broadcasts  different  from  the  information 
provided  by  the  Voice  of  America?   Where,  if  any,  does 
overlap  exist? 

ANSWER: 

RFE/RL  differs  from  the  VOA,  the  BBC  and  other 
international  broadcasters  in  that  it  is  mainly  engaged 
in  journalism  —through  reports,  interviews,  audience 
participation  programs  and  roundtable  discussions  among 
political  leaders,  economic  experts  and  other 
opinion-makers  —within   and  about  its  broadcast 
countries.   VGA's  programs,  reflecting  its  charter, 
emphasize  international  news  that  is  balanced,  accurate 
and  comprehensive,  a  broad-based  picture  of  American 
life,  and  articulation  and  discussion  of  U.S.  foreign 
policy. 
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Discussions  are  currently  underway  between  RFE/RL  and  VOA 
to  discern  where  program  overlap  may  exist.   This 
question  will  be  addressed  in  the  120  day  study. 


QUESTION: 

At  the  present  time,  RFE/RL  broadcasts  790  hours  a  week 
to  Eastern  Europe  and  the  Former  Soviet  Union.   There  are 
other  sources  of  information  available  to  the  audience  in 
the  region.   Why  does  RFE/RL  still  need  to  broadcast  at 
this  level,  given  the  more  open  broadcast  environment? 

ANSWER: 

While  exact  hours  and  languages  will  be  determined  as 
part  of  the  consolidation  planning  process,  reductions  in 
broadcast  hours  will  occur  during  the  next  two  years. 
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EXECUTIVE  SUMMARY 

In  October,  1986,  Malcolm  Forbes,  Jr.,  Chairman  of  the  Board  for 
International  Broadcasting,  established  a  Committee  of  the  Board  to 
examine  various  issues  of  long-term  significance  facing  Radio  Free 
Europe/Radio  Liberty.   The  first  issue  that  the  Committee  was  asked  to 
take  up  was  whether  or  not  Radio  Liberty  should  be  relocated  to  the 
United  States.   This  question  had  taken  on  considerable  importance  due 
to  numerous  Congressional  and  other  outside  inquiries  on  the  matter. 

The  Committee  met  three  times  during  its  tenure.   It  examined  at 
least  ten  different  aspects  of  the  relocation  issue:  currency 
fluctuations;  financial  costs;  management  considerations;  journalistic 
and  cultural  considerations;  time  zone  considerations;  the  impact  on 
the  merger  with  RFE;  the  maintenance  of  political  support  in  West 
Germany;  the  character  and  mission  of  Radio  Liberty;  and  U.S.  foreign 
policy  considerations.   In  each  of  these  ten  areas,  members  of  the 
Committee  examined  various  arguments  for  and  against  relocation,  and 
attempted  to  weigh  and  evaluate  the  pros  and  cons  involved. 

The  Committee  concluded  that  the  relocation  of  Radio  Liberty  to 
the  United  States  was  not  desirable  at  the  present  time  or  in  the 
foreseeable  future.   The  Committee  recommends  to  the  Board  and  to  the 
management  of  RFE/RL,  Inc.,  that  Radio  Liberty  remain  in  Munich, 
co-located  with  its  partner  station.  Radio  Free  Europe. 

The  Subcommittee  recommends  that  this  decision  be  widely 
promulgated,  and  that  the  Board  make  clear  that  the  issue  is  resolved 
for  the  foreseeable  future.   Although  unforeseen  future  circumstances 
may  necessitate  a  reexamination  of  the  issue  of  where  RL  (or  even  RFE) 
should  be  located,  the  Committee  foresees  no  need  for  any  change  of 
location  under  present  circumstances.   The  thrust  of  BIB  and  RFE/RL 
management  efforts  should  be  to  strengthen  the  existing  organization 
with  the  aim  of  providing  the  peoples  of  Eastern  Europe  and  the  Soviet 
Union  with  the  finest  possible  radio  programs  about  the  internal 
affairs  of  their  countries. 
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REPORT  OF  THE 

LONG-TERM  PLANNING  COMMITTEE 

OF  THE  BOARD  FOR  INTERNATIONAL  BROADCASTING 

ON  THE  POSSIBLE  RELOCATION  OF  RADIO  LIBERTY 

TO  THE  UNITED  STATES 

One  year  ago,  at  the  October  1986  quarterly  meeting  of  the  Board 
for  International  Broadcasting,  Chairman  Malcolm  S.  Forbes,  Jr. 
announced  that  he  had  formed  a  Committee  of  the  Board  to  study  issues 
pertaining  to  the  long-term  direction  and  future  of  Radio  Free 
Europe/Radio  Liberty.   The  Chairman  asked  Messrs.  Lane  Kirkland,  Arch 
Madsen,  and  Edward  Ney  to  serve  on  the  Committee,  with  Mr.  Madsen 
acting  as  Chair.   The  first  question  this  Committee  was  asked  to 
examine  was  whether  or  not  Radio  Liberty  should  be  relocated  to  the 
United  States.   The  Board  had  received  a  number  of  inquiries  from 
Congress  on  the  question,  and  the  senior  management  of  RFE/RL  had  also 
given  thought  to  the  issue  in  the  light  of  the  then  serious  currency 
exchange  problems  facing  the  organization. 

The  Committee  held  its  first  meeting  on  January  12,  1987,  in 
connection  with  a  meeting  of  the  Board  held  earlier  that  same  day. 
The  Committee  also  held  a  telephone  conference  a  few  days  earlier  and 
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a  second  formal  meeting  on  April  13,  1987,  in  Washington.   The  staff 
of  RFE/RL,  under  the  direction  of  President  Gene  Pell,  studied  various 
aspects  of  relocation  —  such  as  cost  —  and  provided  extensj-v*-""""^ 
information  to  the  Committee.   By  invitation,  Gene'-pell  participated 
in  the  January  1987  meeting  of  the  committee  in  New  York  City.   The 
BIB  staff  also  worked  closely  with  the  Committee  throughout  its 
study  and  assisted  in  the  drafting  of  issue  papers  and  agendas. 

The  remainder  of  this  report  is  divided  into  three  sections. 
The  first  explains  the  reasons  why  the  issue  of  relocation  was 
examined  at  this  time.   The  second  and  longest  section  of  the  report 
elaborates  and  analyzes  the  arguments  both  for  and  against  relocation. 
The  third  and  concluding  section  sets  forth  the  conclusions  and 
recommendations  of  the  Committee.   Following  the  main  body  of  the 
report,  we  have  appended  a  number  of  items  intended  to  further 
illuminate  the  relocation  issue. 


Why  the  Relocation  of  Radio  Liberty  was  Studied 

The  decision  of  Chairman  Forbes  to  establish  a  Long-term 
Planning  Committee  of  the  BIB  and  to  ask  it  to  examine  the  issue  of 
Radio  Liberty's  location  took  place  at  an  important  moment  in  the 
history  of  RFE/RL.   It  is  important  to  understand  the  context  in  which 
the  Committee's  work  took  place. 


79-970  0-94-48 
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The  Gramm-Rudman  Budget  Act  had  been  passed  by  the  Congress  c'ns 
previous  year,  forcing  deep  and  painful  budget  cuts  at  RFE/RL. 
Moreover,  the  precipitous  decline  in  the  value  of  the  U.S.  dollar 
versus  the  West  German  mark  had  imposed  further  hardships  on  RFE/RL, 
forcing  the  BIB  to  expend  considerable  effort  and  political  capital  in 
achieving  passage  of  a  supplemental  funding  to  compensate  for  massive 
currency  losses.   To  make  matters  worse,  no  immediate  relief  on  the 
budget  front  was  (or  is)  in  sight,  for  the  Federal  budget  seemed  to 
have  entered  an  era  of  unprecedented  austerity.   International 
programs  were  particularly  threatened  for  want  of  broad  domestic 
constituencies  who  would  make  their  influence  felt  in  Congress. 

In  this  tight  fiscal  environment,  both  the  Office  of  Management 
and  Budget  (OHB)  and  the  Congress  quite  properly  sought  to  examine 
every  budget  request  more  intensively  and  carefully  than  ever  before. 
One  question  raised  on  a  number  of  occasions  —  both  formally  and  in 
informal  meetings  with  0MB  and  Congressional  staff  —  was  that  of 
whether  or  not  money  could  be  saved  by  relocating  part  or  all  of 
RFE/RL  to  the  United  States.   There  was  a  perception  that  maintaining 
a  large  U.S. -funded  organization  overseas  was  inordinately  expensive, 
and  that  the  radio  station's  perennial  currency  problems  would  be 
solved  by  relocation.   One  concern  often  expressed  by  0MB  and 
Congressional  officials  was  that  West  German  labor  laws  made  it 
particularly  difficult  for  RFE/RL  to  pare  costs  in  the  personnel  area 
during  times  of  stringency  —  a  factor  RFE/RL  management  was  also  very 
conscious  of. 
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The  issue  of  relocating  Radio  Liberty  was  also  given  public 
attention  and  political  impetus  as  a  result  of  an  Op-Ed  piece  by 
former  RL  Director  George  Bailey  that  was  published  in  the  Wall  Street 
Journal  on  September  4,  1986  (see  Appendices  for  the  complete  text.) 
Bailey  argued  that  the  character  and  mission  of  RFE  and  RL  differed 
fundamentally,  and  that  there  was  no  overriding  reason  why  the  two 
radio  stations  should  be  co-located.   Bailey  also  argued  quite 
forcefully  that  West  German  labor  laws  made  the  sound  management  of 
Radio  Liberty  almost  impossible.   He  stated  his  conviction  that  the 
organization  would  be  much  more  manageable  in  the  United  States  where 
it  would,  in  any  event,  be  nearer  to  the  center  of  Russian  culture  in 
the  Western  world.   Bailey  also  made  the  case  that  security  problems 
such  as  terrorism  and  defection  of  RL  personnel  to  the  Soviet  Union 
would  be  easier  to  control  in  the  United  States. 

It  was  in  this  context  that  Chairman  Forbes  asked  the  members  of 
the  Board's  Long-term  Planning  Committee  to  examine  the  issue  of 
relocation.   The  Board  agreed  with  him  that  the  issue  should  be 
examined  anew  in  light  of  these  recent  developments.   There  was  also 
concern  that  any  such  study  be  accomplished  quickly  both  in  order  to 
respond  expeditiously  to  inquiries  from  Congress  and  to  settle  the 
issue  without  causing  undue  or  prolonged  uncertainty  at  RFE/RL.   The 
committee  has  attempted  to  accomplish  this  in  the  pages  that  follow. 
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The  Arguments  for  and  Against  Relocation 

This  section  of  our  report  summarizes  the  arguments  for  and 
against  relocation  of  Radio  Liberty.   We  examine  ten  separate  issues; 
currency  fluctuations;  financial  costs;  management  considerations; 
journalistic  and  cultural  considerations;  time  zone  considerations; 
the  impact  on  the  merger  with  RFE;  the  maintenance  of  political 
support  in  West  Germany;  the  character  and  mission  of  Radio  Liberty; 
and  U.S.  foreign  policy  considerations.   Under  each  heading  we  set 
forth  the  arguments  for  and  against  relocation  and  attempt  to  judge 
their  relative  merits. 


Currency  fluctuations 

A  common  argument  in  favor  of  relocating  all  or  part  of  RFE/RL 
has  been  the  problem  of  currency  exchange.   Nearly  80%  of  RFE/RL' s 
expenditures  are  in  foreign  currencies,  but  its  appropriations  from 
Congress  are  denominated  in  U.S.  dollars.   Typically,  whenever  the 
dollar  falls  sharply  against  European  currencies  (particularly  the 
Deutsche  Mark),  its  fall  elicits  numerous  Congressional  and  executive 
branch  inquiries  about  the  possible  relocation  of  RFE/RL.   This 
happened  during  the  latter  part  of  1985  and  during  1986,  when  the 
dollar  plunged  precipitously  with  respect  to  the  German  mark.   During 
the  course  of  FY  1986,  RFE/RL  suffered  massive  currency  losses, 
eventually  totalling  well  over  $20  million.   This  was  almost  six  times 
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larger  than  the  Gramm-Rudman  reduction  the  organization  had  faced  the 
same  year.   Only  last-minute  passage  of  emergency  supplemental  funding 
by  Congress  saved  the  institution  from  financial  disaster.   The 
problem  continued  in  FY  1987,  when  a  $33  million  supplemental  was 
required  and  the  continuing  decline  of  the  dollar  will  necessitate  a 
further  supplemental  in  FY  1988.   The  necessity  of  coming  up  with  a 
substantial  sum  of  money  for  this  purpose,  however,  has  inevitably 
led  members  and  staff  of  Congress  to  inquire  about  the  wisdom 
of  maintaining  the  operation  in  Munich. 

The  currency  problem,  however,  must  be  looked  at  in  long-term 
perspective  to  assess  its  real  impact.   While  it  is  true  that  RFE/RL 
has  lost  large  amounts  of  money  during  periods  when  the  dollars  has 
dropped  sharply  against  the  Deutsche-mark ,  it  has  also  gained 
significant  sums  when  the  dollar  has  risen.   In  fact,  since  the  merger 
of  the  RFE  and  RL  and  the  founding  of  the  BIB  in  1972,  currency  gains 
and  losses  have  very  nearly  cancelled  one  another  out  (see  Appendix 
Three).   Given  that  record,  the  Committee  felt  that  currency  problems 
have  been  exaggerated,  and  that  they  certainly  do  not  pose  a 
convincing  argument  in  favor  of  relocation.   Relocating  only  Radio 
Liberty  would  in  any  event  solve  only  the  currency  fluctuation  problem 
for  one  part  of  the  organization.   Radio  Free  Europe  and  the  bulk 
of  the  administrative  side  of  RFE/RL  would  still  remain  in  Europe, 
as  would  the  transmitting  sites. 
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The  Cost  of  Relocation 

The  direct  fiscal  cost  of  relocation  is  obviously  a  factor  that 
must  be  considered  in  any  study  of  the  issue.   RFE/RL  estimated  in 
1986  that  relocation  of  Radio  Liberty  to  the  United  States  would  cost 
approximately  $43  million,  assuming  a  DM  value  of  1.8  to  the  dollar. 
This  is  a  sum  substantial  enough  to  pose  a  significant  obstacle  to 
relocation  in  the  current  environment  of  tight  budget  restraints. 
Indeed,  the  sheer  fiscal  cost  of  relocation  is  probably  a  main  reason 
why  interest  in  the  issue  on  Capitol  Hill  has  never  gone  much 
beyond  the  point  of  inquiry. 

On  the  other  hand,  in  the  long  run,  some  savings  might  be 
effected  by  relocation.   Many  of  the  benefits  that  must  be  paid  to 
staff  in  Munich  (such  as  housing  and  home  leave  for  U.S.  citizens) 
would  not  have  to  be  paid  in  the  United  States,  and  rental  costs  for 
office  space  in  the  United  States  are  generally  lower  than  in  West 
Germany. 

whether  or  not  the  total  long-term  savings  could  make  up  for  the 
short-term  cost  in  a  reasonable  period  is  not  clear  from  existing 
studies  available  to  the  Committee.   Splitting  a  large  organization  in 
two  is  not  normally  viewed  as  making  for  greater  fiscal  efficiency 
(though  it  obviously  may  achieve  other  kinds  of  efficiency  or  may  be 
desirable  for  other  reasons.) 
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On  balance,  the  Committee  did  not  feel  that  cost  alone  was  a 
deciding  argument  either  for  or  against  relocation.   As  a  practical 
political  matter,  however,  obtaining  an  appropriation  of  $40  million 
would  not  be  easy  in  the  current  budget  environment.   The  case  for 
relocation  would  have  to  be  very  persuasive  if  Congress  were  to  agree 
to  funding  any  such  move. 


Management  considerations 

One  argument  sometimes  made  in  favor  of  relocating  Radio  Liberty 
is  that  the  organization  could  be  better  managed  in  the  United  States. 
Former  RL  Director  George  Bailey,  for  example,  cited  management 
considerations  prominently  in  his  Wall  Street  Journal  article 
proposing  RL's  relocation  to  the  United  States.   Bailey  made  three 
main  points  in  this  regard.   He  argued  that  German  labor  law£  were  too 
restrictive,  hampering  management's  efforts  to  hire  and  fire 
personnel.   He  also  suggested  that  managing  the  numerous  problems 
associated  with  Soviet  bloc  emigres  working  in  a  foreign  country  would 
be  easier  to  handle  in  the  United  States.   And  he  stated  his 
conviction  that  RFE/RL  personnel  would  be  more  secure  from  terrorism 
or  incitements  to  defect  to  the  East  if  they  were  stationed  in  America 
rather  than  West  Germany. 

While  the  management  of  RFE/RL  did  not  take  a  formal  position  on 
the  question  of  relocation,  it  did  point  out  to  the  Committee  the 
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difficulty  it  has  had  in  obtaining  the  required  entry  papers  for  many 
personnel  in  the  smaller  nationality  services  of  RL.   As  for  problems 
associated  with  German  labor  laws,  numerous  managements  have  had  to 
contend  with  these,  and  many  have  experienced  frustration  with  the 
difficulties   RFE/RL,  Inc.  has  had  in  labor  disputes  and  civil  suits 
brought  before  German  courts. 

After  examining  numerous  management  considerations  carefully, 
however,  the  Committee  concluded  that  many  of  the  problems  raised  by 
Bailey  and  others  could  be  solved  by  taking  certain  management  steps 
in  Munich  (some  of  which  the  present  management  has  already  begun  to 
implement).   Relocation  was  not  a  panacea  for  most  management 
problems.   A  consolidated  and  professionalized  personnel  system  would 
enable  RFE/RL  to  handle  its  personnel  problems  much  better  than  in  the 
past  and  would  probably  help  the  corporation  avoid  the  most  extreme 
problems  it  has  had  in  the  past  with  German  labor  laws.   While 
security  against  terrorism  or  against  East  bloc  attempts  to  encourage 
personnel  defections  might  be  accomplished  more  easily  in  the  United 
States,  these  problems  are  relatively  marginal  compared  to  the  overall 
mission  of  RFE/RL,  and  the  present  management  has  also  taken  steps  to 
deal  with  them  in  a  reasonable  fashion  in  Munich. 

Moreover,  some  members  of  the  Committee  pointed  out  that  moving 
an  organization  as  large  and  complex  as  RL  across  the  ocean  would 
itself  pose  numerous  management  problems.   The  ensuing  disruption  and 
dislocation  could  damage  the  organization's  cohesiveness  and  require 
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long-term  efforts  to  restore  a  sense  of  organizational  identity  and 
purpose . 


Journalistic  and  cultural  considerations:  Europe  vs.  America 

Advocates  of  relocation  point  out  that  Munich,  West  Germany  is 
not  a  natural  location  for  Radio  Liberty.   Aside  from  RFE/RL 
personnel,  Munich  does  not  contain  any  large  population  of  Soviet 
emigres  and  it  is  not  a  center  of  the  diaspora  of  any  of  the 
nationalities  to  which  RL  (or  RFE)  broadcast.   RL  was  originally 
located  in  Munich  largely  as  an  accident  of  history  --  Bavaria  being 
in  the  American  Sector  of  occupied  postwar  Germany.  Its  location  was 
not  a  matter  of  great  forethought  or  consideration  of  journalistic  or 
cultural  factors. 

New  York  City  is  arguably  the  center  of  the  Russian  diaspora  and 
of  other  Soviet  nationalities  in  the  Western  world.   Locating  RL  in 
New  York  City  would  enhance  the  contacts  and  ties  between  the  RL  staff 
and  large  emigre  communities  of  Soviet  nationalities.   This  would 
facilitate  coverage  of  emigre  affairs,  enlarge  the  pool  of  potential 
recruits,  and  contribute  to  the  cultural  richness  of  RL. 

On  the  other  hand,  Radio  Liberty  was  never  intended  to  be  an 
emigre  radio  station,  but  a  surrogate  radio  station.   It  is  important 
that  RL  be  well  informed  about  emigre  affairs  and  give  them  adequate 
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coverage  in  its  programming.   But  it  would  be  wrong  for  it  to  make 
emigre  issues  and  events  the  focus  of  its  reporting  or  to  become 
embroiled  in  emigre  politics. 

Opponents  of  relocation  could  argue  that  there  are  sound 
journalistic  and  cultural  reasons  for  RL  to  be  located  in  Western 
Europe.   The  USSR  Division  of  the  Voice  of  America  already  gives 
extensive  coverage  to  American  affairs;  RL  need  not  duplicate  that 
coverage.   The  Soviet  Union  is  a  part  of  Europe,  and  the  Soviet 
leadership  in  recent  years  has  been  emphasizing  the  USSR's  association 
with  Europe  as  an  important  component  of  its  overall  foreign  policy 
toward  Western  Europe.   It  is  critical,  therefore,  that  RL  programmers 
be  well  informed  about  European  affairs.   This  is  far  more  easily  done 
while  resident  in  Western  Europe  than  in  the  United  States. 

On  balance,  the  Committee  felt  that  the  desirability  of  Radio 
Liberty  maintaining  close  links  with  the  Russian  diaspora  was  no  more 
important  than  that  of  its  maintaining  close  ties  with  contemporary 
affairs  in  Europe.   The  current  management's  efforts  to  enlarge  the  RL 
staff  in  Washington  and  New  York  may  well  suffice  to  strengthen  the 
radio's  ties  with  the  emigration;  wholesale  relocation  for  this 
purpose  is  not  necessary. 
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Time  zone  considerations 

One  argument  in  favor  of  maintaining  the  location  of  Radio 
Liberty  in  Western  Europe  is  that  this  means  the  Radio's  programmers 
live  in  a  time  zone  much  closer  to  the  main  time  zones  of  the  Soviet 
Union.   This  may  be  particularly  significant  for  a  radio  station 
attempting  to  serve  as  a  "surrogate  domestic  station."   It  means  that 
the  daily  schedule  of  a  typical  RL  programmer  corresponds  roughly  with 
the  majority  of  RL's  audience.   A  programmer  producing  a  live 
evening  show,  for  example,  goes  on  the  air  while  it  is  still  evening 
in  both  Moscow  and  Munich.   That  would  not  be  the  case  if  RL  were 
located  in  the  United  States.   The  radio  station  might  then  lose  a 
certain  sense  of  immediacy  and  identification  with  its  audience,  at 
least  with  respect  to  time  of  day. 

The  counter-argument  is  that  modern  satellite  technology  enables 
programs  to  be  produced  almost  anywhere  and  broadcast  simultaneously 
to  any  part  of  the  globe.   There  is  no  technical  reason  why  a  live 
evening  show  cannot  be  produced  in  New  York  or  Washington  at  noontime 
and  broadcast  to  the  Soviet  Union  where  it  would  be  evening. 
Moreover,  most  programs  are  recorded  in  any  event,  and  therefore  the 
importance  of  time  zones  and  the  time  sense  of  the  programmers  may  be 
relatively  slight. 

The  Committee  identified  RFE/RL's  decision  to  transfer  two 
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shifts  of  Russian  news  to  Washington  as  a  sensible  way  to  exploit 
time  zone  differences  to  broadcasting  advantage.  Such  advantages 
can  be  obtained,  however,  without  undertaking  a  larger  move. 

Committee  members  agreed  that,  on  balance,  time  zone 
considerations  should  not  be  made  overriding  factors  in  any  decision 
on  RL's  location,  but  all  else  being  equal,  a  European  location  posed 
an  advantage. 


The  Merger  with  RFE 

The  merger  of  Radio  Free  Europe  and  Radio  Liberty  in  1972 
brought  together  two  organizations  very  different  in  character, 
tradition,  and  personality,  albeit  not  dissimilar  in  fundamental 
mission.   The  merger  has  never  been  an  entirely  happy  marriage,  nor 
has  it  ever  been  totally  consummated.  Different  pay  structures, 
programming  traditions,  and  administrative  styles  still  characterize 
each  radio  station.   George  Bailey  claimed  in  his  Wall  Street  Journal 
piece  that,  "Most  members  of  Radio  Free  Europe  and  Radio  Liberty  would 
agree  that  the  merger  of  the  two  radios  in  1975  was  a  mistake.   The 
radios  and  their  missions  .  .  .  are  simply  too  different  from  one 
another  to  be  effectively  accommodated  under  one  direction." 

In  support  of  relocation,  Bailey  and  others  would  argue  that  the 
merger  was  never  intended  to  turn  two  different  radio  stations  into 
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one.   It  is  appropriate  that  each  have  its  own  traditions,  focus,  and 

style,  all  of  which  may  actually  thrive  if  the  two  radio  stations  are 

based  in  different  locations  (albeit  under  the  umbrella  of  a  single 
corporation.  ) 

On  the  other  hand,  both  RL  and  RFE  have  much  to  benefit  from  a 
mutual  association  and  co-location.   Co-location  inevitably  results  in 
some  economies  of  scale  with  respect  to  management,  overhead,  and 
utilization  of  facilities.   Cross-reporting  and  intellectual  exchange 
between  Soviet  and  East  European  specialists  is  greatly  enhanced  by  a 
shared  location. 

Relocating  Radio  Liberty  might  be  viewed  as  an  admission  of 
failure  —  a  tacit  acknowledgment  that  RFE  and  RL  never  should  have 
become  RFE/RL.   If  this  is  in  fact  the  case,  then  relocation  may  be 
the  only  corrective.   But  the  Committee  found  no  hard  evidence  of  any 
massive  failure  of  the  merger  concept.   To  the  contrary,  it  concluded 
that  RFE/RL  programming  today  is  at  least  as  professional,  lively,  and 
relevant  as  ever  before. 


The  Maintenance  of  Political  Support  in  West  Germany 

One  possible  argument  in  favor  of  relocation  is  that  the 
long-term  support  and  welcome  of  West  Germany  —  or  of  any  foreign 
government  —  can  never  be  totally  assured.   The  USSR  has  in  the  past 
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brought  pressure  to  bear  on  Bonn  to  cease  acting  as  a  host  to  RFE/RL. 
The  present  and  all  past  West  German  governments  have  steadfastly 
resisted  this  pressure,  and  there  is  every  indication  that  West  German 
support  will  continue  without  wavering  in  the  future,  as  well.   But  a 
facility  located  on  U.S.  territory  would  obviously  have  the  greater 
assurance  associated  with  home  territory. 

The  counter-argument  would  be  that  it  is  not  necessary  to  take 
action  in  anticipation  of  an  eventuality  that  may  never  occur.   West 
German  political  support  at  the  present  time  is  strong.   Any  change  in 
that  support  will  likely  come  about  gradually,  and  RFE/RL  would  have 
adequate  time  to  prepare  for  a  change  of  headquarters  if  that  was 
politically  unavoidable.   Until  such  time,  however,  why  relocate?   And 
what  would  be  accomplished  by  relocating  only  one  part  of  the 
organization? 

The  Committee  did  not  feel  that  the  current  or  foreseeable 
political  situation  in  West  Germany  posed  any  justifiable  rationale 
for  relocating  part  or  all  of  RFE/RL. 


The  Character  and  Mission  of  Radio  Liberty 

One  rather  compelling  argument  against  relocation  is  that  moving 
RL  to  the  United  States  might  seriously  dilute  its  unique  mission  as  a 
surrogate  radio  station  devoted  to  covering  the  internal  affairs  of 
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the  Soviet  Union.   Any  large-scale  move  is  likely  to  be  highly 
disruptive  of  the  organization;  what  emerges  in  the  end  --  in  terms  of 
organizational  culture  and  behavior  —  is  not  easy  to  control  or 
predict  in  so  large  an  institution  devoted  to  an  essentially  creative 
profession.   There  is  a  significant  risk  that  RL  programmers  resident 
in  the  United  States  would  devote  a  larger  percentage  of  their 
journalistic  endeavors  and  programming  to  American  affairs. 
Maintaining  the  surrogate  focus  might  be  more  difficult.   This  in  turn 
could  lead  to  pressures  from  Congress  to  move  toward  an  eventual 
merger  of  the  Voice  of  America  and  Radio  Free  Europe/Radio  Liberty. 
Radio  Marti,  which  is  part  of  VOA,  could  serve  as  a  model  for  such  an 
action.   Given  that  the  surrogate  mission  of  RFE/RL  is  not  well 
understood  by  the  general  public  or  even  in  government  circles,  such  a 
merger  could  ultimately  dilute,  and  possibly  destroy,  the  surrogate 
approach  to  broadcasting  of  RL.   Pressures  for  merger  would  inevitably 
be  greater  when  the  national  budget  faced  tight  constraints  —  as 
it  likely  will  for  several  years.   Anything  that  diluted  RL's  unique 
mission  or  made  it  appear  more  like  the  Voice  of  America  would  fuel 
political  pressures  for  merger. 

On  the  other  hand,  Bailey  and  others  would  argue  that  RL  would 
really  come  into  its  own   —  and  hence  better  fulfill  its  mission  — 
if  it  were  relocated  to  the  United  States  and  could  reaffirm  an 
identity  independent  of  RFE  and  more  closely  linked  to  the  Russian  and 
Soviet  diaspora. 
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The  Committee  finds  it  difficult  to  judge  how  relocation  would 
ultimately  affect  the  character  and  mission  of  Radio  Liberty.    It  is 
extremely  difficult  to  foresee  the  future  impact  of  such  a  move  on  the 
many  diverse  factors  that  affect  the  organization's  outlook  and 
mission.   At  a  minimum,  the  Committee  concluded  that  greater  efforts 
should  be  made  to  enhance  RL's  sense  of  identity  and  mission  —  and 
that  this  will  be  important  regardless  of  where  the  radio  station  is 
located. 


U.S.  Foreign  Policy  Considerations 

A  withdrawal  from  West  Germany  of  so  large  an  American-funded 
institution  as  Radio  Liberty  would  be  a  step  (and  a  statement)  of 
considerable  significance.   In  addition  to  all  the  considerations 
discussed  thus  far  as  to  how  it  would  benefit  or  harm  RFE/RL,  careful 
consideration  must  be  given  to  its  larger  implications  for  U.S. 
foreign  policy.    RFE/RL  may  be  a  private  organization,  but  it  is  also 
an  important  element  of  U.S.  foreign  policy;  as  such,  the  wisdom  of 
long-term  policy  changes  must  be  evaluated  in  a  much  larger  context 
than  the  organization  itself. 

Regardless  of  how  carefully  the  groundwork  was  laid,  the 
relocation  of  a  large  American  institution  from  West  Germany  to  the 
United  States  would  be  seen  by  many  West  Germans  as  an  American 
retreat  from  commitment  to  the  Federal  Republic. 
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Advocates  of  relocation  should  also  consider  the  possibility 
that  moving  RL  to  the  United  States  would  eventually  increase 
pressures  for  moving  RFE  as  well.   Few  knowledgeable  observers  of 
RFE/RL  —  and  virtually  no  senior  manager  in  the  organization  itself 
—  has  ever  advocated  such  a  move. 

The  broad  question  of  how  relocation  of  RL  would  affect  U.S. 
relations  with  West  Germany  or  European  perceptions  of  the  U.S. 
commitment  to  Europe  is  one  that  goes  beyond  the  scope  of  the  BIB  and 
that  should  rightfully  be  considered  by  the  NSC  and  the  State 
Department  in  the  event  that  the  BIB  should  ever  propose  relocation  to 
a  future  Administration.   At  the  present  time,  the  Committee  feels 
that  it  is  a  factor  arguing  against  relocation,  but  this  factor  did 
not  weigh  heavily  in  the  Committee's  overall  conclusions,  which  now 
follow. 

Conclusions  and  Recommendations  on  Relocation 


The  Committee  concludes  that  the  relocation  of  Radio  Liberty  to 
the  United  States  is  not  desirable  at  the  present  time  or  for  the 
foreseeable  future.   The  Committee  recommends  to  the  Board  and  to  the 
management  of  RFE/RL,  Inc.,  that  Radio  Liberty  remain  in  Munich, 
co-located  with  its  partner  station,  Radio  Free  Europe. 
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without  question,  there  would  be  some  advantages  to  locating 
Radio  Liberty  in  the  United  States.   Our  analysis  of  the  costs  and 
benefits  of  such  a  move,  however,  indicates  that  the  ensuing 
disadvantages  and  problems  would  clearly  outweigh  the  advantages.   The 
case  for  keeping  RL  in  Munich  is  a  compelling  one. 

The  Committee  does  endorse  the  transfer  of  a  portion  of  the 
Russian  news  desk  to  Washington  that  has  been  undertaken  by  the  RFE/RL 
management.   This  is  a  sensible  move  that  will  enable  RL  to  take 
advantage  of  the  time  zone  difference  between  Munich  and  Washington, 
thus  obviating  the  need  for  a  "graveyard  shift"  of  Russian  news  in 
either  location.   It  recommends  that  any  further  relocation  of 
smaller,  discrete  portions  of  RL  (or  RFE)  to  the  United  States  or 
elsewhere  be  undertaken  only  after  careful  study.   Any  such  moves 
should  be  taken  with  caution  and  in  a  manner  that  will  insure  that  the 
larger  mission  of  RL  is  not  adversely  affected.   Radio  Liberty  is 
meant  to  function  as  an  integrated  organization  whose  center  is 
clearly  based  in  Munich.   No  steps  should  be  taken  with  respect  to  the 
location  of  any  of  its  parts  that  will  dilute  its  unity,  integrity, 
and  purpose. 

The  Comjnittee  further  recommends  that  the  Board  instruct  the 
management  of  RFE/RL,  Inc.  to  communicate  clearly  to  the  staff  of 
Radio  Liberty  that  the  decision  has  been  made  to  maintain  the  present 
location  of  Radio  Liberty.   This  might  be   accomplished  by  notifying 
the  Works  Council  by  letter  of  the  conclusions  of  this  Comjnittee,  with 
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the  Executive  Summary  made  available  for  review.  The  Committee  feels 
that  it  is  important  to  put  to  rest  any  rumors,  unease  or  false 
assumptions  that  may  have  been  engendered  within  the  organization's 
staff  as  a  result  of  the  publicity  surrounding  the  relocation  issue. 
A  clear  commitment  to  maintain  the  present  location  of  Radio  Liberty 
will  help  insure  staff  that  the  radio  station  can  continue  to  build 
upon  its  present  experience  and  infrastructure  without  concern  about 
dislocation. 

The  Committee  further  recommends  that  this  report,  upon  its 
approval  by  the  Board,  be  made  available  in  summary  form  to  relevant 
staffs,  members,  and  committees  of  the  U.S.  Congress,  both  to  respond 
to  the  inquiries  from  Capitol  Hill  on  the  subject  and  also  to  put 
forth  the  case  against  relocation.   We  believe  that  the  arguments  we 
have  laid  out  herein  are  persuasive  and  should  serve  to  dissuade  any 
legislative  action  on  the  issue  of  relocation. 

The  Committee  recognizes  the  serious  nature  of  many  of  the 
issues  associated  with  the  issue  of  relocation.   It  also  recognizes 
and  respects  the  sincerity  of  those  who  have  advocated  relocation. 
The  issue  is  certainly  one  that  should  be  revisited  periodically,  but 
no  more  often  than  once  every  five  years   —   and  even  then,  only  if 
circumstances  should  change  significantly.   In  the  meantime,  RFE/RL 
should  remain  where  it  is.   The  thrust  of  BIB  and  RFE/RL  management 
efforts  should  be  to  strengthen  the  existing  organization  with  the  aim 
of  providing  the  peoples  of  Eastern  Europe  and  the  Soviet  Union 
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with  the  finest  possible  radio  programs  about  the  internal  affairs  of 
the  i  r  count r  ies . 
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APPENDIX  ONE 


Summary  of  Previous  Relocation  Studies 

1 .   Ad  Hoc  Committee  on  Headquarters  Location  and  Organization 
(Ney  Committee  Report).  Received  by  the  BIB  10/14/77. 

In  May,  1975,  the  BIB  requested  GAO  to  perform  a  management 
audit.  GAO  recommended  the  transfer  of  all  operating  functions 
from  Munich  to  Washington.  Concurrently,  RFE/RL  management  did  its 
own  study,  and  recommended  maintenance  of  the  status  quo.  Upon 
receipt  of  the  GAO  report,  BIB  commissioned  a  study  hy  Rrt-hiir 
Andersen,  which  recommended  transfer  of  certain  functions  to 
ttasfilng^on.  Congress  raised  the  issue  again,  during  the  FY  78 
appropriations  debate.  The  House  International  Relations  Committee 
suggested  no  organizational  changes,  but  the  Senate  introduced  an 
amendment  proposing  that  90%  of  the  top  radio  management  be  moved 
to  Munich,  with  BIB's  executive  staff  performing  necessary 
Washington  liaison.  This  amendment  was  defeated,  but  Congress  was 
not  satisfied  and  requested  another  BIB  and  RFE/RL  report. 
Meanwhile  Congress  recommended  that  the  CEO  (President)  of  RFE/RL 
be  located  in  Munich,  a  Vice-chairman  be  located  in  Washington, 
the  chairman  of  the  Board  of  Directors  (RFE/RL)  and  Chairman  of 
the  Executive  Committee  of  the  Board  be  consolidated,  and  a  small 
Washington  office  be  created  to  carry  out  U.S.  based  functions. 

2.  BIB  -  Arthur  Andersen  &  Co.  Radio  Relocation  Study.  Briefing. 
12/3/76. 

This  report  summarizes  the  major  conclusions  of  pre.vious 
studies: 

a.  The  GAO  found  that  operating  the  Radios  in  Munich  appeared 
to  be  more  costly  than  m  a  U.S.  location,  and  felt  that  it  was 
technically  and  economically  feasible  for  the  Radios  to  perform  a 
major  part  of  their  activities  from  the  U.S.  The  disadvantages 
would  be  a  loss  of  European  flavor,  the  predominance  of  American 
viewpoints  in  broadcasts,  and  psychological  drawbacks. 

b.  The  RFE/RL  study  concluded  that  a  major  relocation  could 
be  carried  out  with  little  effect  on  the  technical  quality  of  the 
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broadcast  signal,  but  that  there  would  be  substantive 
disadvantages.  The  study  also  estimated  savings  at  half  the  GAO 
estimate. 

3.  Introduction  -  Relocation  Models.  7/27/78. 

This  is  a  report  sent  to  BIB  Chairman  John  Gronouski  from 
RFE/RL  President,  Glenn  Ferguson.  The  report  discusses  financial, 
personnel,  technical,  political,  and  citizen  and  documentation 
considerations  involved  in  relocating  the  radios. 

4 .  Draft  Report  of  RFE/RL  -  BIB  Relocation  Study  Committee 
3/23/79. 

This  report  emphasizes  the  intellectual  and  cultural 
resources  available  in  Munich,  in  part  attracted  there  by  the 
Radio's  presence  for  the  past  29  years,  and  the  advantages  of 
geographical  proximity  to  the  broadcast  areas.  It  acknowledges  the 
problem  of  higher  personnel  costs  in  Germany. 

5.  Option  Four.  Memorandum  from  BIB  Staff  to  BIB-RFE/RL  Study 
Group  on  Operation  Aspects  of  Reallocation.  4/9/79. 

Option  four  recommended  increasing  the  proportion  of  total 
programming  produced  in  the  U.S.  from  less  than  10%  to 
approximately  20%.  It  called  for  partial  restoration  of  U.S.  staff 
and  a  return  to  pre-1973  (higher)  program  levels. 

6.  Option  Five.  Memorandum  from  RFE/RL  Staff.  4/25/79. 

This  report  suggests  that  cost  savings  would  be  minimal,  that 
Congressional  interest  in  a  "significant  transfer"  personnel  to 
the  U.S.  is  "limited",  that  the  Executive  branch  "  has  not 
expressed  any  interest"  in  such  a  move,  that  if  additional 
personnel  could  be  recruited  in  the  U.S.,  that  might  be  useful, 
and  that  since  the  staff  is  working  well  in  Munich  for  the  first 
time  in  years,  it  is  not  a  good  idea  to  break  them  up. 

7.  RFE/RL  Relocation  Memo.  8/7/79.  To  John  Hayes,  Ch.  of  the 
Board,  RFE/RL,  from  George  W.  Hoffman,  Ch.,  Program  Committee, 
RFE/RL. 

He  said  that  relocation  of  any  significant  part  of  the  Munich 
staff  would  be  a  serious  mistake  having  a  devastating  effect  on 
programming,  employee  morale,  etc.  The  most  compelling  argument 
against  a  move  of  more  than  10%  of  the  staff  is  that  it  would  be 
seen  as  a  triumph  for  the  Soviet  Union  and  East  Europe. 

8.  A  Critique  of  Relocation  Models.  Undated.  No  author.  This 
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appears  to  be  part  of  a  larger  report,  but  is  alone  in  the  file. 

This  report  gives  the  case  for  relocation,  basically  cost 
savings,  and  the  case  against  relocation,  namely  that  it  could  end 
audience  identification  through  psychological  separation  of 
broadcasters  from  the  common  European  perspective  of  the 
listeners. 

9.  Relocation  Alternatives  for  Radio  Free  Europe/Radio  Liberty. 
11/27/79.  '■ 

This  report,  in  response  to  a  Congressional  mandate,  comments  on 
three  relocation  proposals: 

Model  I.  With  a  50%  relocation  level,  this  would  transfer 
virtually  all  RFE/RL  program  and  program  support  staff  to  the  U.S. 
Although  the  Board  recognized  that  substantial  cost  savings  would 
be  realized  under  this  plan,  it  recommended  against  it  as  being 
damaging  to  the  character  of  RFE/RL  broadcasts  which,  "identify 
audience  interests  and  reflect  a  shared  European  character". 

Model  II.  With  a  25%  relocation  level,  this  would  transfer  the 
Soviet  area  language  services  (Radio  Liberty)  to  the  United 
States.  Although  recognizing  the  potential  advantages  of  having  a 
new  group  of  Soviet  immigrants  and  the  academic  expertise 
available  in  the  U.S.,  the  Board  feared  this  move  would  undermine 
the  "programmatic  gains"  thus  far  achieved  through  consolidation 
of  RFE  and  RL.  The  board  totally  opposed  the  alternative  of  just 
bringing  RFE  to  the  U.S. 

Model  III.  With  a  10%  relocation  level,  there  were  three  variants: 
transfer  only  non-Russian  RL  language  services  to  the  U.S.; 
transfer  only  the  RL  Russian  service  to  the  U.S.:  or,  transfer  a 
mix  of  E.  European  and  Soviet  programmers  and  necessary  support 
staff  on  a  voluntary  basis. 

BIB  recommended  against  relocation  models'  based  on  arbitrary  ' 
percentages.  However,  it  recognized  that  "financial  savings  could 
be  realized  and  RFE/RL'S  programming  enriched"  by  transferring 
45-60  Munich-based  positions  to  the  U.S.  and  15-20  to  W.  European 
field  offices. 

(John  S.  Hayes,  then  Chairman  of  the  RFE/RL  Board,  disagreed  with 
this  last  recommendation.  11/19/79.) 

10.  RFE/RL  Relocation  Study.  Model  IV.  5/80  (Prepared  by  RFE/RL  at 
the  request  of  John  Hayes)  This  study  found  it  feasible  to 
relocate  16  management  and  support  staff  from  Munich  to  the  U.S., 
to  relocate  12  programming  and  program  support  positions  from 
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Munich  to  the  U.S.,  and  to  relocate  14  positions  within  Europe,  12 
to  London,  and  2  to  Vienna. 

11.  Relocation  Study,  Model  V.  7/80  (Prepared  by  RFE/RL  at  the 
request  of  John  Hayes).  This  study  grants  the  feasibility  of 
relocating  9  management  and  support  positions  from  Munich  to  he 
U.S.,  34  programming  and  program  support  positions  from  Munich  to 
the  U.S.,  and  4  positions  within  Europe,  2  to  London  and  2  to 
Vienna. 
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APPENDIX   TUO 


Time  To  Move  Radio  Liberty  to 


By  GcoKoi  B>nnr 
'       MVIflCH-McalmftmbenofRidloFrw 
Burupe  iod  Ridlo  Liberty  wouW  i^nt  chat 
:  L^a  rr.BTjtr  o<  Uw  two  radloi  In  irrt  wm  a 
■  mbuJK.  Tte   raxlka   and   their  mlnloru 
;  -  Radio  FPM  Borope  broaic&iis  to  mcurt  of 
I  Sajtffrn  Europe,  Radyj  Uberty  to  tit  Sovlrl 
!  L'oioa,  uxl   AJgiiacAitu  -  ire   limply   'jm 
i  dlCereni  from  oc«  ixiolier  to  tx  *H«tlvety 
I  sccotrjuodaKd  UDder  one  <lir»ct3on.  Utdsr 
;  tbe  cew  tiodem  irrangement,  oBe  presldcat 
I  tdmlrlrtera   boti    radios,    removiin    tbe 
•  idmloiitradv*  function  from  the  two  direc- 
tors, iDd  w»t9rtng  down  their  authority  co 
poCiry  matter*.  Since  the  prwldem  tinoot 
be  evfrywhtere  at  once  and  mu«t  repr«4<nt 
the  riiloj  to  the  outJide  world  -pirtlcalajly 
:a  (he  U.S.  Confrea,  which  funds  thara-  the 
preseit  arranjemeat  tendi  to  let  him  at 
lo^yerteads  with  Ms  dlrecton.  Tet  me.-yen 
iTfl  durable:  ChiUenflng  a  merjsr  la  icy 
bwojcricy  15  a*  quixotic  a  JoiiiUni  with 
wtaimills. 

Tbe  cttclaJ  jtAiemeal  qj  tt»  radloe" 
rJssloQ  assem  that  "while  the  Voice  of 
.'jTverlci  eoocentraie*  on  presenting  U.S. 
p3»9n-neat  policy  and  projecting  Ajneri- 
CM  »:le:y  and  instltuaoci.  Radio  Free 
Europe  and  Radio  Liberty  reflect  and 
projea  a  diverse  International  awareneu. 
Coder  Amerlcaa  manaeenrient  ...  the 
RrK-RI-  rtafl  U  composed  of  cllUeoj  of  the 
UnJtKl  Stales,  and  cltlzetii  of  friendly 
Eurcpean  and  other  aaHoni.  Tofether  they 
see*  to  create  neither  'Ajnerican  radio.'  In 
.  the  narrow  naUooaJ  leoM,  t»r  'exile  radio.' 
'Ji  the  jenae  of  orpnlrrd  poUOcal  oppoat- 
Coc,  but  mtemadonai  radio." 

Per5onji«l  Hodfepodg* 

In  real  termi  the  tntematlonailun  beepo 
'<»fl  here  iramlatea  into  a  perjonnei  bod^s- 
rcKijt  vhlch.  outJide  the  French  Foreipj 
Lefjm,  U  unlq:ue.  In  Radio  Liberty  there  Li 
A.Tier'.can  Icp  maii&^«r.ent,  and  Ruaitan- 
Amertcaji  middle  maniyetntnt.  Then  come 
tte  ethiJe  represeniaavei  of  13  Soviet 
P-rpubl!C3- these  ar»  the  "locali,"  pro- 
jTi.-n.T.<r3  and  commentators  addresltj 
'■^jt  'iniTestj  of  the  audlencM"  who  may  or 
rr.iy  to',  be  In  vi-loui  xta^ej  of  American  or 
C^r-nifi  aijlmi]itlon<um-aatiiralUatlcn. 
Ti;  thr(S  DCtlc  republics  were  transferred 
to  Ri^:-  Fr~*  Europe  jome  two  yean  ifo 
T>if3  \iWx.  there  U  a  largely  German 
techxlc-u'idminlstrailve  .itafl  complft- 
mt-.red  T.f  :  GrwXTiiricLib  cleaning compo- 


This  motley  ts  celebrated  Is  u  old  jote 
ahnol  the  ruaoa'  peraaane'.  tetnr  made  up 
of  displicrd  t&J  mltpUc^  penoos.  But  the 
cnjwcliij  flory  of  lh«  accmrophltrri  later 
aatlooMUm  Is  the  raiioe'  preKnce  oo 
German  loti,  tod  their  cocj«<}umt  rubjec- 
Uoo  to  'he  lurlsdlcdoa  of  Cermjoi  courta. 
Th^  anomaly  date*  tac^  to  the  Immediate 


oo<  Radio  rr««  Eoropa-tq  hloe 
United  ^tatea.  Thli  vuiM  aasul  a 
complex  of  proyemi.  The  fact  that 
Liberty,  u  as  American  natloa.  Is  \ 
and  Inrolted  la  Germany  warta  a  rn 
hirdihip  on  I'j  emigre  empioywj.  F 
thing  It  confrofitj  the  Soviet  emigre  w 
tjKestXj  of  learning  two  tailfutgea 


Th£  fact  that  Radio  Liberty,  as  an  Amerkan  nation 
Icccud  and  involved  in  Wert  Germany  works  a  multi 
hardship  on  its  emigre  employees.. 


poetwar  period  when  the  radlcti  were 
founded.  Then,  the  Arnerlcanj  possessed  the 
extrjierritorlal  eovereignty  of  an  occupa- 
OOD  force.  Bat  tlaea  have  changed.  Now, 
Ame.'icans  exercise  hill  authority  of  neither 
Americans  cor  West  German.  In  any  sort 
of  disclpUcary  actloh  Um  empioyre*  of 
the  radio  know  they  have  Immediate  re- 
course to  German  labor  courta  wber«  they 
are  auumi  o(  a  lynipathetlc  hearing- In- 
deed, sympathetic  to  tae  point  of  disregard 
to  the  merits  ot  the  cate.  This  U  In  pan 
becai;£e  of  the  worker-oriented  nature  of 
German  labor  lefialatian.  It  U  also  because 
German  Judges  are  loath  to  dump  yet 
another  foreigner  on  the  German  eccoomy. 
Their  philosophy  ts:  "Tou  brought  him  Is; 
yoQ  '.sle  hlro  oat." 

Such  cofldltloca  mean  any  alliance 
afilnst  managameot  1*  dUOcult  to  stop,  for 
Radio  Free  BuroiJeRadlo  Ubeity  ere- 
playeei  are  virtuaUy  nnpuaUhahl«.  Im- 
punity can  breed  iaipudeoce  and  with  R 
(Qch  Radio  Liberty  specialties  u  the 
reprtmand-fnnn-beiow.  ta  which  a  (upcm- 
(or  -  Including  top  manafemeot  -  rec«1Vf<  « 
sometlmei  bUsiarlsf  penonal  denuoeiatlai 
from  a  lubordlnate  with  time  oo  Us  hasdi 
and  a  photocopy  machine  at  his  dlspciaL 
There's  ilao  the  lemJ-docum.entary  tantnan 
when  Hi  emoloyee  blovi  his  (tack  for 
general  dl£tnbvtlcc.  with  drop  copies  to 
emigre  orgarjzatlons,  AmericsJ)  ne^rsps- 
pen  and  Americas  cocgressmea.  Is  the 
latter  cases  the  American  press  is  lUcefy  (o 
repcn  that  the  IstemaJ  Ideological  situs- 
L'03  !a!  Radio  Liiwrtyl  Is  out  of  hand."  And 
DO  fTTi*.  WTjnder-at  Radio  Litierty,  If  one 
t(rplcy«  bumpa  Ir.to  a-nr.lher  employee  In 
the  Corridor  It  b  an  liiterrjtlanai  Inci- 
dent. 

Uy  ;olu(k<<i-  r«.-r,ove  R»<tvo  Liberty -b^il 


ll£h  and  German,  Instead  of  one.  The 
is  that  th«  emigre  often  learcs  ni 
For  another,  the  German  turrou 
perperuale  the  Soviet  emigre  trapJ' 
status  as  a  foreigner  and  prUocOT 
ghetto  within  the  RFRRL  ccmF;*' 
employees  of  Radio  Lfbercy,  of  r. 
Sortet  natlctialltles,  feej  $crpirtu  fro 
employees  of  Radio  Froa  Europe,  w{ 
Europeans.  'The  German  gcrven 
wants  tne  to  tale  German  clUKSshtp. 
a  Russian  Radio  Liberty  employee  rec 
"After  all.  I've  bwB  here  a  yet 
can&ot  be  a  German.  P-  1  coa 
an  Amerlcxn  - 1  could  be  u  afiricj; 
every  ffber  of  my  being!" 

If  Radio  Liberty  were  to  the  UJ 
emigre  erapkyeee  couM  apply  for  c: 
ship.  They'd  have  the  eompaay  c<  , 
lea's  Raelas  eommunlty  «hich  is 
ccoTerjaa:  wtdi  Amerlcaa  oi«5  aod  r 
Ai  n  I*,  the  chi4f  editor  of  tte  Rt 
semes,  qtitle  poesihly  the  most  impt 
poiltiQo  in  Radio  Liberty,  has  aerer  si 
In  tit  United  Stat«3.  Ast1-Amer1«a 
sstl-CatWlctsm,  anti-Detriocraiisn. 
Semltlaa  aad  other  lendmesitj  of  • 
Radio  Liberty  people  are  bviueni> 
cu3«d  would  b«  weaieced  la  the  coiti 
American  culture.  Removal  of  Radlt 
erty  to  America  wo«i!d  also  ellmLiat 
anomaly  of  an  American  company 
forced  to  reson  and  annrer  to  G< 
labor  courts. 

Radio  Free  Kurope.  for  its  part, 
remain  in  Eun^.  where  It  belorgt 
moral  of  RidUj  liberty  would  aTec 
burtiucriBrally  difficult  »ev«n»Q.io  < 
rwo  rsJJoe.  And  tn  time  irpanjiioo  vv 
followed  by  dh-crce. 

Thb  plan  has  an  addltlorvii.  uid 
iTiportaat  u;«ct:    It  would  tni.-niY. 


1528 


America 


^y(lC4l  lad  pvychoUif.ciJ  Mcurlty  of 
Rjtfllo  Liberty  ptncosaJ.  Dm  redjo'i  Rut- 
liac  f«rv>na«l,  1&  p&rOculu.  tre  m^ln 
Urnu  for  thi  km«t  tBieiUftnct  wrrlct. 
T&k«  ih«  C434  o(  01«(  TumaioT,  the  uUor 
wbo  junip«d  (hip  oil  Bfypt  *(an<  20  yein 
tfo  ud  ipcQi  Um  tDt«rvnJjBt  Cm*  u  t 
pro^nnuner  tnd  •ditor  u  fUdio  Ubeny- 
oscU  b<  tun>«d  up  lut  f^nn;  Is  Mccccrv  ud 
duousud  t£<  radio  ujd  ill  lu  vorta.  It  Is 
hirtJy  lUwIy  thai  Mr.  Tumiaov  re<ljl«ct«d; 
b«  vu  tlmoat  ccruinJy  recilM.  Th« 
diAnc«s  ir«  overvbslmlnx  ttat  be  wu 
recruited  by  Ux  KGB  U  lome  QnM-prDbi- 
blv  Uiity  eirly-durlbj  hb  nay  In  Mus- 

Puu-  of  tb«  KQB 

CocKldcr  th<  ctrtunutiBces:  A  Soviet 
itifl  officer  can  cant  tui  fo  te  Weti 
Germany  pretty  much  u  he  pleisei.  It  must 
be  a  Jhock  to  t  SovVet  delector  to  ttcour.ter 
the  KGB  ber<.  for  defectcn  ire  went  to 
consVJer  Ihemselvei-tifely  erAaiBc«d  1b  ie 
American  loaiUaOon  IB  Wai  G«mi4ny. 
Uiid«r  the  Four  Power  Siamte  o(  tb«  World 
War  n  illluic«,  though,  6ovl«I  offldalt  ttUJ 
have  rlcfati  Is  West  Germany  isd  can  rtlll 
enjoy  aonie  movemeflt  th«r«.  Tbix  flvei 
them  a  }ump  In  aell-auurasce  vbes  they 
cotifront  delectora  tt  Oermaay. 

No  lucb  bnclns  <^^(1  tx^  Piac*  la 
America.  In  America  the  RauUn  oefoctcr- 
desener  almost  alvayi  ttana  rl|tit  iviy 
oti  the  road  to  ctUaoihlp.  }£i  r^nn 
and  bis  eoune  at  aetleo  art  dear.  By 
coDtnst,  the  suteies  Ruiaiu  enip{oyt«  ot 
Radio  Liberty  la  Oenoaoy  It  i  ttttlni 
dudt. 

Radlc  liberty  perform  in  tztrematy 
Important  tuncUco,  tnfannlnt  the  Sorkt 
peoples  of  What  tt  foln;  oo  In  tb«tr  own 
eouecry  aod  the  r«it  erf  the  vorld.  Is  tplxe  o< 
Soviet  csssonhlp  and  8orl»t  jiranine. 
TMj  Is  a  rt{tt  the  Sovtot  dtbani  desarvt  to 
ecjoy  uader  the  Declantia  of  Hurrjis 
Rights  of  the  United  NaOoM  104  i  rtole 
KrtM  of  human  rlfhtj  treiiJae.  The  ndlo't 
functloji  has  become  inor«  Imponist  tince 
the  catastrophe  of  Cbcraotoi-  The  em- 
ployeet  and  manifanent  o<  Radlc  Liberty 
Aaene  voridnf  coodMasi  that  vlll  eaihU 
them  to  perform  th«lr  taiij  with  roirlmija 
etflcleEcy. 

Mr.  Soilf  y,  a  formtr  dirtctor  o/  Ro-iio 
Ubtrty.  U  cauh^r  jrxsr  ncmily  of  "Xrma- 
Oiddjn  m  Primt  Ttmt"  (Avoa.  Ntv 
Yl/rkJ. 
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Arthur  Andersen  &  Co. 


1666  K  Stheet,  N.  W. 
■Washington,  D.  C.  20006 

(20S)  662-3100 


March    8,    1977 

J 

Dr.  David  M.  Abshire 

Chairman 

Board  for  International  Broadcasting 

Suite  430 

1030  Fifteenth  Street,  N.W. 

Washington,  D.  C.   20005 

Dear  Dr.  Abshire: 

This  report  contains  the  findings  of  our  review  of 

the  Radio  Free  Europe/Radio  Liberty  Relocation  Study,  Option  I, 

The  work  was  performed  during  December  and  January  by  cur 

V/ashington  office  personnel  in  accordance  with  our  arrangement 

letter  dated  November  22,  1976. 


We  performed  this  study  using  the  assumptions  con- 
tained in  the  Option  I  report.   However,  we  have  accumulated 
data  at  a  detailed  level  to  facilitate  recalculating  the 
one-time  costs  and  annual  savings  if  the  assumptions  are  varied. 
As  we  discussed,  we  have  not  concluded  as  to  the  feasibility 
of  relocation  because  of  the  political  and  psychological 
ramifications  that  have  not  been  addressed  by  this  study. 
Our  engagement  was  essentially  one  of  independent  fact-finding 
to  assist  the  Board  for  International  Broadcasting  in  its 
deliberations  regarding  the  possible  relocation  of  the  Radios. 
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To  facilitate  your  review,  we  have  organized  our 
report  as  follows: 

Introduction  and  Summary  -  The  objectives  of  the  review, 
the  assumptions  utilized  and  a  summary  of  our  findings 
and  conclusions. 

Operational  Considerations  -  Major  considerations  raised 
by  the  Radios,  GAO  and  other  personnel  concerning  the 
feasibility  of  relocation  and  its  effect  on  information 
sources,  operations  and  personnel. 

One-Time  Cost  Considerations  -  The  one-time  costs  associated 
with  relocating  the  Radios  to  Washington,  D.  C. 

Annual  Operating  Cost  Considerations  -  The  changes  in 
annual  operating  costs  that  could  be  anticipated  after 
the  relocation  to  Washington,  D.  C. 

Appendices  -  Background  data  concerning  German  labor  laws 
and  the  lease  agreement  and  costs  of  the  English  Garden 
building  in  Munich. 

For  comparison  purposes  between  prior  studies  and 
our  calculations,  a  conversion  rate  of  2.60  deutsche  marks 
to  the  dollar  is  used  throughout  our  report.   Using  this 
conversion  rate,  the  amounts  we  determined  in  our  calculations, 
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excluding  certain  potential  cash  items  described  in  our 
report,  were  as  follow: 

Millions 
Annual  operating  savings  $  3.5 

One-time  costs  $17.1 


It  should  be  noted  that  the  exchange  rate  used  in 
the  calculation  can  significantly  affect  these  numbers  because 
certain  costs  or  savings  would  relate  to  deutsche  mark 
expenditures.   To  illustrate  the  impact  that  exchange  rate 
fluctuations  would  have  on  our  calculations,  we  have  prepared 
the  following  summary  (in  millions): 

Exchange  Rate  ( DMs  to  U.  S.  $1) 
3.0     2.8  2.6     2. A  2.0 

Annual  savings     $  2.9   $  3-2   $  3.5   $  3-8   $  4.7 
One-time  costs     $16.0   $16.5   $17.1   $17.8   $19.6 

We  would  like  to  thank  you,  the  Board  and  all  Radio 
personnel  for  the  cooperation  and  assistance  extended  to  us 
during  the  review.   We  would  be  pleased  to  discuss  any  questions 
regarding  this  report  or  our  review  and  to  reevaluate  our 
findings  using  different  assumptions. 


1534 


Arthur  Andersen  8e  Co. 

-  4  - 


We  appreciate  the  opportunity  to  be  of  service  on 
this  important  project  and  look  forward  to  our  continuing 
relationship. 

Very  truly  yours, 
ARTHUR  ANDERSEN  &  CO. 
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SECTION  I 
INTRODUCTION  AND  SUMMARY 

The  mission  of  Radio  Free  Europe  and  Radio  Liberty 
(RFE/RL)  is  to  encourage  a  constructive  dialogue  with  the 
peoples  of  Eastern  Europe  and  the  Soviet  Union  by  enhancing 
their  knowledge  of  developments  in  the  world  at  large  and  in 
their  own  countries.   This  is  accomplished  by  a  staff  of 
approximately  1,800  composed  of  citizens  of  the  United 
States,  West  European  and  other  nations  and  former  citizens 
of  the  U.S.S.R.  and  East  European  nations.   The  Radios  are 
international  in  their  breadth  of  coverage;  however,  they 
are  also  "local"  in  that  broadcast  content  is  focused  on  the 
interests  of  the  audiences. 

In  1976,  the  Radios'  annual  operating  budget  was 
approximately  $60  million.   Personnel  costs  and  the  costs  of 
transmission  and  technical  facilities  located  in  Germany, 
Spain  and  Portugal  represent  the  largest  portion  of  the  annual 
budget. 

Currently,  all  of  the  Radios'  personnel  are  located 
in  Europe,  with  the  exception  of  general  management  in 
Washington  and  the  production  center  in  New  York.   Because 
of  the  large  operating  costs  in  Europe,  questions  have 
been  raised  about  the  feasibility  of  relocating  a  major  part 
of  the  Ra'dios'  operations  to  the  U.  S.  to  achieve  cost  savings. 
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Relocation  of  RFE/RL  from  Europe  to  the  U.  S.  is 
not  a  new  topic.   It  was  recently  suggested  in  a  GAO  report 
of  June  1976  and  was  discussed  by  the  Radios  in  their 
Option  I  Study.   Basically,  the  GAO  report  concluded  that  it 
is  technically  feasible  for  the  Radios  to  perform  a  major 
portion  of  their  activities  in  the  U.  S.,  at  an  annual 
savings  of  approximately  $3>3  million.   Because  of  the 
intangible  considerations  associated  with  the  move,  such  as 
the  "Americanization"  of  Radio  personnel,  the  GAO  recommended 
that  the  Board  for  International  Broadcasting  ("BIB")  study 
the  question  in  more  detail  and  report  its  findings  to 
Congress. 

In  response  to  this  report,  the  Radios  initiated  a 
study  of  their  own.   Their  study.  Option  I,  concluded  that 
the  relocation  is  technically  feasible  but  there  would  be 
significant  disadvantages  to  the  move.   One  stated  disadvantage 
would  be  an  increase  in  annual  costs  of  $1.4  million.   The 
other  disadvantages  included  such  subjective  but  Important 
factors  as  the  disruptive  effect  a  relocation  would  have  on 
their  operations  and  on  the  quality  of  broadcasts. 

Because  of  the  significant  differences  in  findings 
between  the  two  studies,  the  BIB  requested  that  Arthur 
Andersen  &  Co.  (AA&Co.)  conduct  a  review  of  the  possible 
relocation. 
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The  objective  of  this  review  was  to  provide  the  BIB 
with  an  independent  determination  of: 

The  annual  operating  costs  or  savings  resulting  from 
a  relocation; 

The  one-time  costs  of  relocation;  and 

The  impact  of  operational  considerations  on  Radio 
operations  to  the  extent  these  considerations 
could  be  quantified. 

It  was  agreed  that  the  assumptions  contained  in  the 
Radios'  Option  I  study  would  be  used  when  conducting  our 
review.   These  assumptions  included: 


Programming  totals  and  patterns  would  remain  as  at 
present . 

The  transmitter,  monitoring  and  technical  monitoring 
stations  would  remain  in  Europe. 

Ten  (later  modified  to  15)  full-time  program-quality 
audio"  satellite  channels  would  be  used  between 
Europe  and  the  U.  S. 

All  programming  elements,  except  individually  working 
out  of,  or  in  conjunction  with,  field  offices, 
would  be  moved  to  the  U.  S. 

The  Central  News  Operations  would  be  moved  to  the 
U.  S.  except  for  a  European  news  coordinating 
office  which  would  be  left  in  Europe. 

Existing  news  bureaus  would  be  expanded  and  others 
opened  as  necessary.   In  every  city  where  both 
Radios  require  personnel,  offices  would  be  con- 
solidated. 

RFE  and  RL  research  departments  would  be  moved  to 
the  U;"S.,  except  for  publication  screening  units 
which  would  remain  in  Europe. 
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The  following  support  organizations  would  be  trans- 
ferred to  the  United  States: 


Office  of  Broadcast  Analysis 

Budget  Office 

Accounting  Department 

Public  Affairs  Office 

Administration  Division 

Engineering  and  Technical  Operations 


A  small  control,  coordinating  and  administrative 
unit  would  remain  in  Europe. 


In  addition  to  these  overall  or  guiding  assumptions, 
other  specific  assumptions,  described  elsewhere  in  this  report, 
were  made  concerning  one-time  and  annual  cost  data. 

The  impact  of  these  assumptions  on  location  of 
personnel  (as  presented  in  the  Radios'  Option  I  Study)  is 
shown  below: 


Personnel 

P 

ersonnel 

before 

Net  Change 

after 

Location 

Relocation 

in 

Personnel 

R 

elocation 

United  States 

119 

758* 

877 

Europe 

1,715 

(840) 

875 

Total 

1,834 

=  =  ==  = 

(82) 

1,752 

*  Includes  transfer  of  442  personnel  from  Europe,  new  hires 
for  300  positions  transferred  from  Europe  and  16  new  • 
positions. 


It  is  important  to  note  that  it  has  been  argued  both 
inside  and  outside  the  RFE/RL  organization  that  relocation 
would  permit  reductions  in  addition  to  the  overall  savings 
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of  82  positions  shown  in  the  Option  I  study.   While  the 
validity  of  such  additional  reductions  may  indeed  be  crucial 
to  a  final  determination  on  the  possible  benefits  of  reloca- 
tion, this  was  not  within  the  scope  of  our  study  and  would 
require  separate  and  detailed  investigation. 

In  reviewing  the  Radios'  Option  I  study  we  noted 
that  the  study  was  prepared  as  follows: 

-   An  "after  relocation"  table  of  organization  ( "T/0" ) 
was  developed  in  Munich,  using  the  assumptions 
described  previously.   This  resulted  in  a  net 
increase  of  63  positions.   Based  on  this  new 
organization,  the  one-time  costs  of  terminating 
and  moving  personnel  and  equipment  were  calculated. 
All  calculations  were  summarized  in  the  Option  I 
"green  book;"  however,  little  documentation  other 
than  that  contained  in  the  "green  book"  was  retained 
to  support  these  conclusions. 

Radio  personnel  in  Washington  reviewed  the  Option  I 
"green  book"  and  revised  its  findings.   A  new  T/0 
was  developed,  with  82  positions  being  eliminated 
Cinstead  of  63  being  added).   No  records  were 
retained  which  identified  the  reasons  for  these 
differences.   While  no  changes  were  made  in  the 
one-time  costs  associated  with  the  terminations 
C82  people),  other  one-time  costs  to  be  incurred 
were  added  in  the  Washington  Study.   These  included 
facilities  costs,  new  office  equipment  purchases, 
recruiting  costs  and  /training  costs.   The  results 
were  summarized  in  an  outline,  but  no  formal 
documentation  was  retained.   In  addition,  the 
Radios  gathered  little  outside  data  (other  than 
for  engineering  costs)  and  did  not  develop  a 
detailed  relocation  plan. 

The  remainder  of  this  section  summarizes  our  approach 
to  performing  the  review,  the  Annual  Operating  Costs  (Savings), 
the  One-Time  Costs  and  the  Operational  Considerations  associated 
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with  the  relocation.   In  addition,  we  have  included  other 
suggestions  we  believe  should  be  evaluated  prior  to  a  final 
decision  concerning  relocation. 

ARTHUR  ANDERSEN  &  CO.  APPROACH 

On  an  overall  basis,  we  accepted  the  Radios' 
assumptions  as  outlined  above  and  included  in  the  Option  I 
Summary  that  was  prepared  in  Washington.   However,  no  con- 
sideration was  given  to  the  Radios'  Option  II  and  III  Studies 
which  proposed  less  extensive  relocations  of  operations  from 
Munich  to  Washington. 

Our  approach  for  accomplishing  the  work  as  outlined 
above  included: 

Identifying  sources  and  availability  of  financial, 
operational  and  technical  data. 

Reviewing  GAO  and  RFE/RL  report  details  and  studies. 

Conducting  interviews  with 

RFE/RL  management  personnel 

BBC  and  VOA  personnel 

Other  government  agencies  including  GAO,  the 
Immigration  Service,  etc. 

Commercial  companies  including  COMSAT,  lease 
brokers  and  various  bookstores. 

Developing  and  summarizing  cost  data  relating  to 
personnel,  relocation  and  operational  factors. 
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Summarizing  nonfinancial  and  technical  data  gathered 
during  our  interviews. 

Reviewing  our  data  with  BIB  personnel. 

In  conducting  our  review,  we  met  and  interviewed 
over  60  persons  at  the  Radios,  BIB,  BBC,  VOA  and  Department 
of  State  and  contacted  ethnic  groups,  universities,  other 
Federal  organizations,  labor  unions,  labor  law  experts  and 
other  knowledgeable  individuals  in  an  effort  to  develop 
information  from  available  data  to  address  the  issues  related 
to  relocation. 

A  conversion  rate  of  2.60  deutsche  marks  to  the 
dollar  was  used  throughout  the  Radios'  report.   We  have  used 
the  same  conversion  rate  in  our  study. 

ANNUAL  OPERATING  COSTS  (SAVINGS) 

The  proposed  relocation  of  the  Radios'  activities 
to  the  U.  S.  would  result  in  a  decrease  in  identifiable  annual 
operating  costs  of  approximately  $3.5  million.   These  savings 
are  attributable  to  the  following  major  factors: 

Personnel  and  Personnel-Related  -  Costs  would  decrease 
$5.9  million  because  of  personnel  reductions  (82  per  the 
Radios'  study),  a  realignment  of  compensation  and  a 
reduction  of  other  personnel  costs  (housing,  German 
social  security,  etc.) 

Engineering  -•Costs  would  increase  $2."0  onillion  because 
of  the  satellite  circuits  required  for  program  trans- 
mission and  communications  between  the  U.  S.  and  Munich. 

Facilities  -  Costs  would  increase  $.7  million  because  building 
rental  costs  will  be  higher  in  the  U."S. 
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Other  savings  from  relocation  may  also  be  realized 
by  reducing  expenditures  in  Germany  and  thus  eliminating  the 
additional  costs  resulting  from  the  current  foreign  exchange 
rate  decline  between  deutsche  marks  and  dollars.   In  the  1976 
fiscal  year,  the  Radios  purchased  65.8  million  deutsche  marks. 
The  average  conversion  rate  for  these  purchases  was  2.571.   At 
December  31,  1976,  the  conversion  rate  was  approximately  2.35. 
Assuming  the  same  level  of  expenditures  would  be  Incurred  in 
Germany  in  fiscal  year  1977  and  using  the  December  31,  1976, 
conversion  rate  as  an  average  for  the  1977  fiscal  year,  the 
Radios  could  incur  a  $2. A   million  exchange  loss.   We  have 
estimated  that  approximately  three-fourths  of  the  current 
expenditures  in  deutsche  marks  would  be  eliminated  by  a 
relocation  of  personnel  and  operations  from  Uunich  to  the 
U.  S.   Therefore,  the  relocation  could  have  an  Impact  of 
reducing  the  potential  $2.4  million  exchange  loss  by  $1.75 
million.   These  estimates  are  highly  speculative  and  are 
subject  to  factors  outside  the  control  of  the  Radios  or  the 
BIB.   We  have  prepared  a  schedule  in  Section  IV  of  this  report 
which  indicates  the  Impact  of  changing  exchange  rates. 

Finally,  benefits  may  accrue  to  the  U.  S.  Government 
as  a  result  of  the  relocation  which  will  not  have  a  direct 
Impact  on  the  Radios.   These  Include  an  addition  of  approxi- 
mately 300  new  Jobs,  the  transfer  of  442  persons  Into  the 
U.  S.  economy  and  a  favorable  impact  on  the  U.  S.  balance  of 
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payments  (the  Option  I  study  estimates  that  approximately  $22 
million  will  be  expended  in  the  U.  S. ).   A  further  benefit 
would  be  increased  income  tax  revenues  resulting  from  the 
transferred  personnel.   We  have  estimated  the  impact  of 
additional  U.  S.  income  tax  revenues  to  be  a  maximum  of 
about  $1.4  million.   However,  this  estimate  'must  be  reduced 
by  the  amount  of  U.  S.  taxes  currently  paid  by  Americans  in 
Munich  and  by  the  economic  cost  of  services  provided  by  the 
Federal  Government  for  the  new  residents.   Neither  of  these 
reductions  from  tax  revenues  could  be  determined. 

Using  fiscal  1976  actual  expenditures  as  a  basis, 
we  have  summarized  the  changes  in  annual  costs  which  could 
be  expected  upon  relocation.   These  appear  in  Exhibit  I-l. 

We  have  not  determined  the  number  of  years  over 
which  the  one-time  relocation  costs  would  be  recovered  by 
reductions  in  annual  operating  costs,  since  the  resulting 
"pay-back"  period  could  vary  significantly  depending  on  the 
components  of  the  savings  and  one-time  costs  used  in  the 
calculation.   Also,  costs  could  vary  as  assumptions  are 
changed  or  as  costs  are  negotiated  when  a  detailed  relocation 
plan  is  developed. 

ONE-TIME  COSTS 

Based  on  the  assumptions  included  in  the  Radios' 
Option  I  Study,  the  identifiable  one-time  costs  of  relocating 
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the  Radios  from  Munich  to  the  U.  S.  are  approximately  $17.1 
million  and  include  the  following  components: 


Personnel  and  personnel-related  costs 
Engineering  costs 
Facilities  costs 


The  cost  associated  with  each  of  these  components  has  been 
summarized  and  is  compared  with  those  included  in  the  Radios' 
study  in  Exhibit  1-2. 

The  following  factors  could  have  an  impact  on  the 
assumptions  and  consequently  on  the  one-time  costs. 

Formal  Relocation  Plan  -  Until  a  formal  relocation  plan 
is  developed,  it  will  be  difficult  to  estimate  the  cost 
of  dual  programming  during  the  changeover  and  the  payment 
of  benefits. 

Negotiation  -  Certain  costs  are  subject  to  negotiation  and 
may  be  reduced  through  the  use  of  bulk  j/urchases  or 
quantity  discounts  or  through  the  use  of  the  U.  S. 
Government  purchasing  facilities. 

In  addition  to  the  one-time  relocating  costs,  three 
other  potentially  significant  cash  outlay  or  receipt  items 
should  be  evaluated.   First,  it  may  be  necessary  to  add  a 
contingency  reserve  to  cover  inflation  and  any  changes  which 
may  be  made  in  the  assumptions  as  a  result  of  developing  a 
formal  relocation  plan.   We  have  not  estimated  this  amount. 

Second,  should  the  Radios  decide  to  sell  the 
English  Garden  facility,  the  net  proceeds  from  the  sale 
could  approximate  $3.3  million  based  on  a  recent  appraisal. 
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Finally,  the  unfunded  pension  cost  for  those 
employees  being  terminated  is  approximately  $6  million.   In 
the  past,  the  Radios  have  paid  these  amounts  when  an  employee 
was  terminated.   However,  it  may  be  possible  to  negotiate 
payment  terms  with  the  insurance  carrier  handling  the  pension 
fund  to  spread  the  payment  of  these  costs  over  several 
years.   While  the  first  item  is  attributable  to  the  reloca- 
tion, the  last  two  represent  the  sale  of  an  asset  and  the 
potential  accelerated  payment  of  an  existing  liability. 

OPERATIONAL  CONSIDERATIONS 

Several  significant  issues  had  been  raised  concern- 
ing the  ability  of  the  Radios  to  maintain  their  current 
programming  quality  and  effectiveness  after  the  relocation. 
These  issues  include: 


-  Availability  of  Personnel 

-  Availability  of  Data 

-  Proximity  to  the  Target  Country 
Assimilation/Americanization  and  Political  Considerations 

-.  Technical  Considerations 


To  the  extent  that  we  could  quantify  these  issues,  we  have 
done  so;  however,  certain  issues  are  extremely  subjective 
and  must  be  evaluated  by  management  or  other  knowledgeable 
persons. 

Availability  of  Personnel  -  The  best  estimate  of  the 
number  of  personnel  who  would  have  to  be  hired  after 
the  move'  is  300.   Of  these,  approximately  100  are 
language  personnel. 
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We  discussed  this  problem  with  personnel  from  the 
Radios,  VOA,  BBC,  ethnic  groups  and  universities. 
These  conversations  indicated  that  suitable  personnel 
are  available  for  the  major  broadcast  desks  (Russian, 
Polish,  Romanian,  Czech/Slovak,  Hungarian,  and  Ukrainian), 
except  for  Bulgarian.   Other  language  personnel  in  the. 
non-Russian  nationalities  service  would  be  more  difficult 
to  recruit.   Consequently,  these  desks  may  have  to 
remain  in  Europe  until  personnel  can  be  employed.   The 
nonlanguage  personnel  (primarily  administrative  and 
support  staff)  should  not  be  difficult  to  locate  in  the 
U.  S. 

Availability  of  Data  -  Currently,  there  are  three  major 
information  sources  used  by  the  Radios  for  developing 
programs  and  material.   These  are  wire  service,  papers 
and  periodicals  and  monitoring. 

The  Central  News  operation  receives  four  Western  and 
approximately  eleven  Communist  wire  services.   With 
respect  to  the  Western  wire  services,  three  of  the  four 
would  be  available  in  the  U.  S.,  subject  to  negotiation. 
The  fourth  service  (DPA)  as  well  as  the  Communist  wires 
could  be  screened  by  personnel  remaining  in  Munich  and 
essential  stories  could  be  transmitted  to  Washington. 

Papers  and  periodicals  could  be  received  in  the  U.  S. 
with  an  additional  minimum  delay  of  approximately  one 
day.   Since  this  may  not  be  acceptable  for  certain  key 
newspaper  stories,  personnel  remaining  in  Munich  and  news 
bureaus  could  screen  these  papers  and  transmit  key 
stories. 

Monitoring  would  remain  as  at  present.  Tapes  of  pro- 
grams could  be  transmitted  to  the  U.  S.  or  they  could 
be  screened  and  only  essential  programs  transmitted. 

The  success  of  screening  this  monitoring  and  news  informa- 
tion in  Europe  will  depend  upon  the  capability  of  personnel 
responsible  for  the  screening  and  the  guidance  and  direction 
provided  by  programming  managers. 

Proximity  to  Target  Country  -  From  discussions  with  Radio 
personnel,  several  points  have  been  raised  regarding  the 
advantages  of  being  close  to  the  target  country.   These 
points  concern  time  zone  differences,  "free-lance" 
personnel,  emigre  interviews  and  availability  of  target 
country  radio  broadcasts. 

Because  of  a  time  zone  difference  of  five  to  six  hours, 
it  may  be  more  advantageous  to  be  located  in  the  U.  S. 
These  advantages  include  more  live  programming  during 
prime  time  and  the  availability  of  the  European  news 
budget  at  the  beginning  of  the  U.  S.  workday. 
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Emigre  interviews  and  discussions  with  free-lance 
personnel  could  be  conducted  by  personnel  in  Munich  or 
by  the  news  bureaus.   It  should  be  recognized  that  the 
ability  of  the  broadcast  desk  directors  to  participate 
in  such  interviews  and  discussions  would  be  more  limited 
than  at  present  if  they  are  relocated. 

Target  country  radio  broadcasts  could  be  taped  and 

mailed  or  transmitted  on  the  satellite  circuit  to  the 

U.  S.  for  subsequent  listening  by  broadcast  desk  personnel, 

Assimilation/Americanization  and  Political  Considerations  - 
Personnel  at  RFE/RL,  VOA  and  BBC  have  discussed  these 
issues  with  us;  however,  due  to  their  subjective  nature, 
we  did  not  determine  the  Impact  they  would  have  on 
Radio  operations. 

Technical  Considerations  -  Personnel  at  RFE/RL  have  deter- 
mined that  relocation  is  technically  feasible  using 
fifteen  satellite  circuits  to  communicate  and  transmit 
between  Washington  and  Munich.   All  other  transmission 
facilities  would  remain  unchanged. 


OTHER  CONSIDERATIONS  AND  SUGGESTIONS 

Preparation  of  Detailed  Relocation  Plan 

A  properly  planned  move  will  enable  the  Radios  to 
maintain  their  broadcasting  schedule  and  could  reduce  certain 
estimated  one-time  and  recurring  costs.   These  reductions 
could  occur  In  the  following: 

cost  of  dual  operations 

satellite  costs 

costs  of  receiving  European  wire  services  in  the  U.  S. 

rates  for  bulk  shipments  of  household  goods,  cargo 
and  personnel 
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rates  for  large  purchases  such  as  office  equipment 
and  personnel  recruitments 

facility  costs  in  the  U.  S.  (Washington  vs.  other  loca- 
tion; GSA  availability;  use  of  surplus  government 
facilities,  etc . ) 

sale  or  sublease  of  the  Munich  facilities  at  English 
Garden. 


The  plan  could  also  result  in  increased  costs  as 
personnel  policies  relating  to  the  move  Cincentives,  moving 
costs  and  allowances,  etc.)  are  set. 

Some  of  the  steps  that  should  be  included  in  a 
relocation  plan  would  include: 

establishing  a  planning  team 

developing  an  "ideal  organization"  for  operation 

identifying  uniform  standards  for  resource  requirements 
in  programming 

determining  where  the  Radios  will  be  located  and 
who  will  be  asked  to  relocate 

developing  a  social  plan  under  German  law 

negotiating  for  services 

recruiting  personnel 

developing  a  time-phased  schedule  for  relocating 
functions 

-   determining  personnel  policies  related  to  transfer 
and  relocation. 

From  discussions  with  management  personnel,  it  was 
apparent  that  the  physical  relocation  would  have  to  be  planned 
12  to  18  months  in  advance  to  minimize  the  disruptive  effects  on 
the  Radios  and  their  programming  patterns. 
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It  may  be  necessary  to  assign  some  management 
personnel  to  the  full-time  task  of  planning  and  supervising 
the  move.   If  other  personnel  must  be  hired  to  perform  the 
regular  function  of  the  management  personnel  planning  the 
move,  then  additional  costs  would  be  incurred.   Travel  costs 
and  other  expenses  may  be  incurred  in  connection  with  planning 
and  coordinating  the  move. 

In  addition  to  the  relocation  of  the  Radios  from 
Munich  to  the  U.  S.,  two  other  alternatives  should  be  analyzed. 
These  are: 


Relocate  a  substantial  part  of  the  present  Washington 
and  New  York  operations  to  Munich. 

Effect  further  economies  and  efficiencies  in  Munich. 


These  two  alternatives  could  be  accomplished  together 
or  individually  and  could  result  in  the  following  efficiencies. 


elimination  of  duplicate  functions 
additional  personnel  reductions 
avoidance  of  one-time  costs 
savings  of  annual  costs 


Relocate  Washington  and  Parts  of 
New  York  to  Munich 


A  number  of  administrative  tasks  such  as  budgeting, 
accounting,  personnel,  payroll  and  management  are  performed 
both  in  Munich  and  in  Washington.   Whether  the  move  is  from 
Munich  to  Washington  or  from  Washington  to  Munich,  a  number 
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of  these  dual  functions  would  be  eliminated.   In  Option  I, 
approximately  82  such  positions  were  eliminated  in  the  pro- 
posed move  from  Munich  to  Washington.   Without  a  separate 
study  to  identify  the  specific  function  which  could  be  con-- 
solidated,  and  other  operational  factors,  the  operating  cost 
savings  cannot  be  identified.   However,  the  one-time  relocating 
costs  would  be  much  less  since  there  would  be  fewer  people 
moving  and  fewer  overall  terminations. 

Reorganize  in  Munich 

One  benefit  often  associated  with  a  relocation  of 
operations  is  the  opportunity  it  could  provide  for  reorganiza- 
tion and  rejuvenation  of  personnel  and  functions  within  a 
relatively  short  time  period.   As  described  in  our  study, 
this  benefit  would  require  significant  relocation  costs  to 
achieve. 

Within  the  last  several  years,  RFE/RL  management 
has  accomplished  a  consolidation  of  radio  operations  with  a 
reduction  of  several  hundred  positions.   We  understand  that 
there  are  additional  plans  for  reorganization,  rejuvenation 
and  efficiency  improvements  in  Munich  operations.   Attainment 
of  these  plans  demands  sound  management  capabilities  and 
attention  and  will  probably  require  a  longer  period  of  time 
to  achieve  than  if  a  relocation  were  effected. 
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Major  steps  involved  in  achieving  these  improve- 
ments include: 


Formalizing  and  documenting  the  organization  and 
position  requirements  which  best  serve  RFE/RL's' 
mission. 

Identifying  positions  and  personnel  not  meeting  the 
new  organization  requirements. 

Pursuing  voluntary  terminations  through  early  retire- 
ments and  severance  benefits. 

Supplementing  existing  legal  counsel  with  external 
labor  law  expertise  to  develop  strategy  for 
Implementing  reorganization  and  developing  a 
social  plan. 

Negotiating  with  works  councils  and  labor  unions  to 
develop  a  social  plan  for  achieving  the  required 
terminations  and  reorganization. 

Implementing  the  social  plan  and  reorganization/ 
rejuvenation. 


An  approach  directed  toward  improving  operations 
in  Munich  would  eliminate  or  defer  for  some  period  at  least 
a  portion  of  the  one-time  costs  associated  with  a  relocation. 
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SECTION  II 
OPERATIONAL  CONSIDERATIONS 

This  section  contains  an  analysis  of  the  operational 
considerations  related  to  relocating  the  Radios  as  described 
in  the  Option  I  Relocation  Study.   Since  most  of  these  con- 
siderations are  intangible,  it  is  difficult  to  ascertain  the 
impact  they  will  have  upon  the  character  of  the  Radios  either 
during  or  after  the  relocation. 

We  believe  that  these  considerations  are  extremely 
important  and  that  management  should  evaluate  them  along  with 
the  cost  considerations  before  making  a  decision  regarding  . 
relocation. 

Overview 

In  an  effort  to  understand  better  the  impact  of  a 
relocation  on  the  Radios'  operations,  we  visited  personnel 
at  RFE/RL  and  two  other  international  radios,  the  Voice  of 
America  (VOA)  and  the  British  Broadcasting  Corporation 
External  Services  (BBC),   Both  BBC  and  VOA  project  a  view  of 
the  country  they  represent,  that  is,  Britain  and  America. 
In  addition,  BBC  and  VOA  do  not  have  the  same  number  of 
personnel  nor  in  most  cases  do  they  broadcast  as  many  hours 
or  produce  as  many  original  programs  as  RFE/RL  does  to  the 
same  countries.   We  have  attached  Exhibit  II-l  to  illustrate 
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this  ppint.   This  chart  is  not  meant  to  show  efficiency  or 
effectiveness  of  the  various  stations  but  merely  the  duration 
of  broadcasts. 

Compared  to  VOA  and  BBC,  the  mission  of  RFE/RL  is 
to  enhance  the  knowledge  of  the  peoples  of  Eastern  Europe 
and  the  Soviet  Union  regarding  developments  in  the  world  at 
large  and  in  their  own  countries.   This  is  accomplished  by 
a  radio  staff  composed  of  citizens  of  the  United  States  and 
West  European  and  other  nations  and  former  citizens  of  the 
U.S.S.R.  and  East  European  nations,  who  project  a  diverse 
international  awareness  and  understanding. 

While  the  radio  is  international  in  its  breadth  of 
coverage,  it  is  also  "local"  in  its  appeal  to  listening 
audiences.   What  this  requires  is  ready  access  to  East  and 
West  European  press  and  wire  services,  and  personnel  who  are 
intimately  familiar  with  the  target  country  and  are  current 
In  terms  of  that  country's  language  usage. 

We  believe  that  the  nature  of  RFE/RL  requires  that 
all  operational  considerations  be  given  careful  analysis  to 
assure  that  the  unique  character  of  the  Radios  is  to  be 
maintained.   In  this  section,  we  have  included  what  we 
consider  to  be  the  major  considerations  under  the  following 
captions: 


Availability  of  Personnel 
Availability  of  Data 
Proximity  to  Target  Country 
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Assimilation/Americanization 
Political  Considerations 
Engineering  Considerations 
Other  Operational  Considerations 


Availability  of  Personnel 

The  number  of  RFE/RL  personnel  by  type  (clerical, 
editorial,  etc.)  as  of  June  30,  1976,  is  listed  in  Exhibit  II-2 
by  broadcast  desk  or  functional  area.   Also  included  in  this 
Exhibit  are  two  estimates  of  the  number  of  personnel  who 
would  have  to  be  replaced  if  the  Radios  were  relocated  to  the 
U.  S. 

The  first  estimate.  Assumption  I,  is  based  on  the 
Radios'  assumption  that  overall  25%   of  the  Radio  personnel 
would  choose  not  to  move.   To  determine  the  number  of  personnel 
by  broadcast  desk,  we  reviewed  the  Table  of  Organization  as 
of  June  30,  1976,  and  assumed  that  all  personnel  who  are 
German  citizens  earning  less  than  $10,000  per  annum,  or  all 
those  who  are  over  60  years  old  would  choose  not  to  move. 
We  then  adjusted  our  results  to  agree  with  the  300  personnel 
who  would  have  to  be  rehired  in  the  U.  S.   The  second  estimate. 
Assumption  II,  was  prepared  by  the  directors  of  the  broadcast 
desks  and  is  only  included  for  comparative  purposes,  since 
it  is  difficult  to  identify  the  precise  number  of  personnel 
who  would  have  to  be  replaced.   Should  the  indicated  language 
desk  personnel  decide  not  to  relocate,  some  could  undoubtedly 
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be  replaced  by  employing  free-lance  personnel  on  a  permanent 
basis.   The  others  would  have  to  be  recruited. 

The  availability  of  language  personnel  is  illus- 
trated in  Exhibit  II-3.   This  Exhibit  was  prepared  from 
discussions  with  management  at  the  various  Radios.   It 
indicates  the  relative  ease  or  difficulty  of  finding  qualified 
personnel  after  relocation. 

Recruiting  qualified  language  personnel  will  take 
time.   Nevertheless,  our  findings  indicate  that  suitable  per- 
sonnel are  available  for  the  major  broadcast  desks,  except 
Bulgarian,  and  for  most  of  the  non-Russian  nationalities.   In 
any  instance  in  which  replacements  are  not  expected  to  be 
readily  available,  arrangements  could  be  made  to  leave 
present  personnel  in  Munich  until  replacements  can  be  found. 

It  should  be  noted  that  while  language  personnel 
in  certain  areas  will  be  difficult  to  locate,  American  news, 
research  and  supervisory  personnel  will  be  easier  to  locate 
in  the  U.  S.   Also,  personnel  in  the  administrative,  clerical 
and  secretarial  support  areas  would  be  easier  to  locate  in 
the  U..  S. 

Availability  of  Data 

Many  questions  have  been  raised  in  the  studies  that 
have  been  conducted  concerning  the  availability  in  the  U.  S. 
of  data  from  West  and  East  European  countries.   These  data 
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are  used  in  the  production  of  programs  and  research  and  are 
generally  classified  in  the  following  categories: 

-  Wire  Services 

Papers  and  Periodicals 

-  Monitoring 

Our  review  indicates  that  alternatives  are  available 
for  receiving  most  of  these  data  sources  in  the  U.  S.  with 
little  or  no  delay.   Each  of  these  data  sources  is  described 
in  more  detail  below  and  in  the  attached  Exhibits. 

Wire  Services. 

Currently,  the  news  department  in  Munich  receives 
the  following  wire  services: 

International  wire  services  - 

-  DPI  General  World  News  Service 

-  Reuter  Globereuter  European  Service 
DPA  German  Press  Agency 

-  AFP  "Europe  Service" 

Communist  wire  services  that  are  monitored  - 

Agerpres  (Rumanian) 

-  ATA  (Albanian) 
BTA  (Bulgarian) 

-  Ceteka  (Czechoslovak) 

-  Hsinhua  (Chinese) 

-  MTI  (Hungarian) 

-  Novostl  (Soviet) 

-  PAP  (Polish) 

-  Tanjue  (Yugoslav) 

-  TASS  (Soviet) 

-  VNA  (North  Vietnamese) 
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The  Western  wire  services  are  all  European  wires 
that  are  not  currently  available  in  the  U.  S.   However,  other 
versions  of  these  services  are  available.   From  discussions 
with  these  agencies,  it  is  apparent  that  they  would  be  willing 
to  negotiate  the  transmission  of  the  European  version.   The 
only  exception  is  the  German  Press  Agency  ( DPA ) .   As  an 
alternative,  it  could  be  received  in  Munich  by  correspondents, 
monitored  and  transmitted  to  the  U.  S. 

Currently,  news  and  feature  programs  developed  by 
the  Central  News  Service  originate  from  the  following  sources: 


News 

Wire  Services 
(DPA  -  3-4* ) 


93* 


Correspondents/Bureaus   5U 
Monitoring  2% 


Analysis  and  Features 
Wire  Services  lOiS 

Correspondents/Bureaus   90)J 


Approximately  30%   of  all  programming  is  news  and 
an  additional  /,0%   (analysis  and  features)  is  news  related. 

Papers  and  Periodicals 

In  addition  to  the  news  and  wire  services,  news- 
papers and  periodicals  are  a  prime  source  of  material  for 
use  in  program  preparation.   These  publi<5ations  are  received 
from  West  and  East  European  and  Communist  countries. 
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The  Western  publications  are  received  immediately 
or  with  little  delay  and  are  used  primarily  for  features  and 
news  analysis.   While  it  is  difficult  to  quantify  exactly 
when  and  how  often  these  publications  are  used,  it  is  apparent 
from  discussions  with  Radio  personnel  that  the  information 
contained  in  them  permeates  most  of  the  programming. 

The  East  European  and  Communist  publications  are 
currently  delayed  approximately  one  day  or  longer,  depending 
on  the  type  of  publication  and  the  country  of  origin.   News- 
papers are  generally  used  to  cross-check  monitoring  reports 
and  other  news  items.   Periodicals  are  used  for  background 
information  or  features  programming.   For  a  periodical  other 
than  a  daily  newspaper  to  be  useful,  it  should  be  received 
prior  to  the  release  of  the  next  issue. 

To  determine  if  these  publications  could  be  obtained 
in  the  U.  S.,  we  contacted  the  VOA,  State  Department,  libraries 
and  several  bookstores.   Their  comments  have  been  summarized 
in  Exhibit  II-4.   In  addition,  we  have  compared  the  current 
time  delay  in  Munich  with  that  in  the  U.  S.   Based  on  regular 
mail  channels,  most  publications  would  be  received  two  to 
three  days  after  they  are  currently  received  in  Munich. 
While  this  delay  would  not  be  critical  for  some  publications, 
faster  .methods  would  have  to  be  used  for  others.   The  available 
alternatives  would  include  the  following: 
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Transmitting  Key  Stories/Publications  -  Since  some  language 
personnel  will  remain  in  Munich  or  elsewhere  in  Europe, 
they  could  screen  East  European  and  Communist  publications 
and  transmit  essential  stories  via  satellite.   All  Western 
press  could  be  reviewed  by  correspondents  and  transmitted 
to  the  U.  S.   Also,  since  much  greater  use  will  be  made 
of  correspondents  and  additional  bureaus,  some  publications, 
particularly  Eastern  European,  could  be  received  sooner 
by  this  expanded  correspondents  network  than  are  currently 
received  in  Munich. 

Air  Freight  Publications  -  The  bookstore  currently  used 
in  Munich  could  box  the  information  for  daily  air 
shipment  to  the  U.  S.   The  cost  of  this  is  included  in 
Section  IV  of  this  report. 

Monitoring 

Many  language  desk  personnel  use  monitoring  reports 
to  cross-check  other  foreign  sources,  to  identify  what  is 
and  what  is  not  being  reported  and  to  provide  local  news  not 
carried  in  major  newspapers.   In  some  cases,  monitoring 
reports  provide  the  most  current  information  on  target 
countries. 

Several  options  are  available  to  the  Radios  for 
transmitting  monitoring  data  to  the  U.  S.,  the  most  reason- 
able of  which  is  to  have  important  stories  sent  by  satellite 
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to  the  U.  S.  and  to  have  the  remainder  sent  by  air  freight. 
Using  this  procedure,  the  timeliness  of  the  data  would  not 
be  significantly  affected. 

Proximity  to  Target  Country 

Being  close  to  the  target  country  has  distinct 
advantages  provided  one  can  travel  into  the  country  and 
frequently  speak  with  people  traveling  out  of  the  country. 
At  present,  none  of  the  Radios'  employees  are  permitted  to 
travel  into  Eastern  Europe  or  the  USSR;  only  a  few  exceptions 
have  been  permitted.   Several  other  points  have  been  raised 
regarding  the  advantages  of  being  close  to  the  target  country 
in  discussions  with  RFE/RL  personnel.   Each  of  these  points 
is  summarized  below. 

Time  Zone  Differences 

Several  Radio  personnel  stated  that  the  time  zone 
differences  between  Munich  and  the  U.  S.  would  be  a  disadvan- 
tage in  terms  of  preparing  radio  broadcasts.   We  have  prepared 
Exhibit  II-5  to  illustrate  these  time  zone  differences.   It 
appears  that,  with  the  exception  of  broadcasting  to  Central 
Asia,  broadcasting  from  the  U.  S.  could  be  more  advantageous, 
since  in  the  U.  S.,  normal  working  hours  are  during  "prime 
time"  in  the  target  country.   At  present,  most  of  the 
broadcasts  to  target  countries  during  prime  time  occur  after 
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normal  Munich  working  hours,  so  shift  work  for  live  programming 
must  be  used. 

Another  time-difference  advantage  of  operating  in 
the  U.  S.  is  the  ability  to  have  the  majority  of  the  European 
and  Mid-East  news  budget  for  a  day  available  at  the  start  of 
the  workday.   Morning  broadcasts  would  have  to  be  prepared 
by  night  shift  work,  similar  to  what  is  now  being  done  in 
Munich. 

Free-Lance  Personnel 

Most  of  the  broadcast  units  in  Munich  take  advantage 
of  free-lance  personnel  located  in  Europe.   It  is  much  simpler 
to  communicate  with  these  people  directly  regarding  proposed 
features  and  programs.   Certain  free-lance  personnel  could 
move  to  the  U.  S.;  others  could  work  through  news  bureaus  in 
Europe  and  still  others  could  be  given  written  correspondence 
regarding  proposed  programs.   Also,  free-lance  personnel 
could  communicate  with  Radio  personnel  in  Munich  regarding 
policy  issues  and  other  questions. 

Since  it  would  be  less  advantageous  to  utilize 
free-lance  personnel  in  Europe  after  relocation,  more  use 
could  be  made  of  free-lance  personnel  in  the  U.  S.  who  are 
not  being  used  currently.   We  have  been  told  that  there  is 
a  large  talent  pool  of  free-lance  personnel  in  the  U.  S. 
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Emigre/Visitor  Interviews 

In  our  discussions  with  broadcast  directors  and 
other  management  personnel,  we  were  told  that  no  more  than- 
six  visitors  per  month  were  interviewed  by  broadcast  desk 
personnel. 

We  believe  that  the  personnel  who  remain  in  Munich 
could  interview  these  travelers  for  the  broadcast  units. 
Personnel  in  news  bureaus  elsewhere  in  Europe  could  also 
conduct  interviews.   However,  broadcast  directors  and  other 
interested  personnel  would  not  be  available  to  interview 
these  travelers  at  all  times. 

Availability  of  Radio  Broadcasts 

Several  broadcast  directors  cited  the  ability  to 
listen  to  a  target  country's  internal  radio  broadcasts  as 
being  a  distinct  advantage  for  staying  current  in  a  language. 

We  understand  that  some  of  these  stations  can  be 
received  in  the  U.  S.,  and  those  that  cannot  could  be  relayed 
by  satellite  circuits,  taped  and  transmitted  or  mailed  to  the 
U.  S.  for  later  listening  by  interested  broadcast  personnel. 

Assimilation/Americanization 

Several  management  and  broadcasting  personnel  at 
RFE/RL,  BBC  and  VOA  stated  that  Radio  personnel  would  become 
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"Americanized"  in  the  U.  S.   They  expressed  serious  concern 
that  this  would  change  the  character  of  the  programming.   As  we 
discussed  with  the  Board  prior  to  undertaking  this  study,  we 
did  not  assess  the  effect  this  would  have  on  the  content  or 
quality  of  the  broadcasts  or  on  the  attitude  oS,   the  listener. 

Political  Considerations 

There  are  several  political  and  foreign  policy 
considerations  regarding  the  relocation  of  the  Radios.   Again, 
as  we  discussed  with  the  Board  prior  to  undertaking  this  study, 
we  did  not  assess  these  considerations. 

Engineering  Considerations 

The  two  major  assumptions  made  by  the  Radios 
involving  transmission  and  monitoring  were: 

The  transmitting,  monitoring  and  technical  monitoring 
stations  will  remain  in  Europe;  and 

Ten  full-time  program-quality  audio  satellite  channels 
will  be  used  between  Europe  and  the  U.  S.   As  men- 
tioned in  Section  IV,  the  Radios  later  decided  that 
15  circuits  actually  will  be  needed  so  we  have  used 
the  revised  number  in  our  study. 

We  have  prepared  three  Exhibits  to  illustrate  how 
transmission  and  communications  would  occur  between  the 
various  locations  of  RFE/RL.   Exhibit  II-6  shows  the  present 
facilities.  Exhibit  IT-7  shows  the  proposed  facilities  with  a 
"one-drop"  satellite  system  and  Exhibit  II-8  shows  a  "three- 
drop"  satellite  system.   Based  on  our  discussions  with  personnel 
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at  COMSAT  and  RFE/RL,  all  are  technically  feasible;  however, 
the  three-drop  system  as  proposed  will  not  presently  work  due 
to  the  absence  of  land  stations  in  Spain  and  Portugal  to 
receive  the  signal.   Even  if  land  stations  were  available, 
the  three-drop  system  would  be  more  costly. 

In  addition  to  the  technical  aspects  of  transmission 
and  communication,  there  are  several  other  financial  and 
operational  considerations.   Included  are  such  items  as  the 
cost  of  transmission  facilities  in  other  countries  and  the 
ability  to  renew  licensing  agreements.   These  are  discussed 
in  Section  IV. 

Other  Operational  Considerations 

Immigration 

A  factor  which  may  affect  the  Radios'  operations 
after  relocation  is  the  ability  of  RFE/RL' s  non-American 
personnel  to  emigrate  to  the  U.  S.  or  obtain  visas.   In 
addition  to  personnel  who  would  not  relocate,  should  other 
personnel  not  be  able  to  enter  the  country  because  of 
immigration  restrictions,  the  Radios'  ability  to  effectively 
fulfill  their  mission  could  be  impaired. 

A  non-American  employee  relocating  to  the  U.  S. 
would  have  two  options:   become  a  naturalized  citizen  or 
obtain  a  visa.   Many  RFE/RL  personnel  have  been  naturalized 
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under  the . "Rodino  Bill."   This  bill  substitutes  five  years 
service  at  RFE/RL  for  the  five-year  residency  requirement. 
Some  personnel  may  be  unwilling  to  become  U.  S.  citizens  but 
may  be  willing  to  come  work  in  the  U.  S.  temporarily. 

Several  types  of  visas  are  available  to  noncitizens: 

H-1  Work  Visa  -  Applies  to  those  who  are  considered 

highly  professional,  with  a  Bachelor's  degree  or  higher. 

H-2  Work  Visa  -  Applies  to  those  not  considered  very 
qualified,  and  have  less  than  a  Bachelor's  degree. 

J-1  Work  Visa  -  Applies  to  those  who  have  come  over  for  a 
special  work  reason  and  will  leave  the  U.  S.  upon 
completion  of  the  work  assignment. 

Most  of  the  temporary  VOA  employees  work  under  a 
J^l  visa  that  must  be  approved  by  the  U.  S.  Immigration 
Service. 

Those  personnel  who  do  not  meet  the  requirements 
of  the  Rodino  Bill  or  who  do  not  wish  to  become  citizens  may 
face  some  immigration  problems.   In  addition,  we  were  informed 
by  the  Immigration  Service  that  those  employees  with  Nazi  or 
Communist  backgrounds  would  have  to  obtain  special  clearance 
from  the  State  Department.   We  did  not  attempt  to  identify 
the  number  of  personnel  with  Nazi  or  Communist  backgrounds. 

To  date,  no  relocation  planning  has  been  performed. 
If  a  relocation  is  to  take  place,  it  is  imperative  for 
RFE/RL  to  identify,  as  soon  as  possible,  those  personnel 
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facing  immigration  problems  so  that  proper  planning  can 
eliminate  any  unnecessary  delays. 

Preparation  of  Detail  Relocation  Plan 

Prior  to  a  relocation  of  the  Radios,  a  detailed  plan 
should  be  developed  outlining  precisely  how  and  when  the  move 
will  take  place.   From  discussions  with  RFE/RL  management 
personnel,  it  was  apparent  that  no  detailed  planning  had 
been  performed  prior  to  preparing  the  Option  I  Study.    How- 
ever, management  was  of  the  opinion  that  the  move  would 
have  to  occur  in  phases  if  the  broadcast  schedule  is  to  be 
maintained.   In  addition,  the  move  would  have  to  be  completed 
quickly  to  reduce  the  cost  of  parallel  operations  and  to 
prevent,  to  the  extent  possible,  morale  problems. 

While  it  is  possible  to  maintain  the  broadcast 
schedule,  it  is  doubtful  that  the  same  amount  of  original 
programming  can  be  continued  during  the  move.   With  this  in 
mind,  taped  programs  will  have  to  be  prepared  prior  to  the 
move. 

A  properly  planned  move  will  assist  the  Radios  in 
maintaining  their  broadcast  schedule  and  could  reduce  or 
eliminate  some  expenses  which  would  otherwise  occur.   Some 
of  the  steps  which  should  occur  when  planning  a  relocation 
would  include: 
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Establishing  a  planning  team  which  would  consist  of 
responsible  executives,  who  could  devote  their 
full  time  to  planning  the  relocation. 

Identifying  the  specific  U.  S.  location  for  the  Radios. 

Identifying  those  Individuals  who  will  be  asked  to 
relocate  to  the  0.  S.,  those  who  will  remain  and 
those  who  will  be  terminated. 

Negotiating  for  services  which  will  affect  the  actual 
timing  of  the  relocation  (building  space  in  the 
U.  S.,  disposition  of  the  English  Garden  building, 
satellite  circuits,  etc.). 

Developing  a  social  plan  under  German  labor  law. 

Recruiting  language  desk  personnel  for  the  U.  S. 

Determining  how  the  broadcasting  will  be  affected  by 
the  move  and  establishing  a  timetable  for  accomplish- 
ing the  physical  move. 

Determining  what  equipment  will  be  purchased  in  the 
U.  S.,  what  equipment  will  be  transferred  and  when 
it  will  be  needed. 

Obtaining  the  necessary  immigration  clearance  for 
non-American  employees. 

Determining  the  amount  of  moving  costs  to  be  allowed 
per  employee  and  arranging  for  transportation  and 
moving. 
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SECTION  III 
ONE-TIME  COSTS  AND  CONSIDERATIONS 

The  one-time  costs  of  relocating  the  Radios  from 
Munich  to  the  U.  S.  are  approximately  $17.1  million  per  our 
study.   These  costs  are  comprised  of  the  following: 

Personnel  and  personnel-related  costs 

terminating  personnel,  including  severance  pay 
and  pension  benefits 

transferring  personnel  from  Germany  to  the  U.  S, 

resettling  personnel  in  the  U.  S. 

Engineering  costs 

moving  technical  equipment  and  studios 
purchasing  new  technical  equipment 

Facilities  costs 

terminating  housing  agreements  in  Germany 

moving  and  establishing  new  offices 

purchasing  new  office  furnishings  and  equipment 

The  cost  associated  with  each  of  these  components  has  been 
summarized  and  is  compared  with  those  included  in  the  Radios 
study  in  Exhibit  III-l.   All  costs  have  been  converted 
assuming  a  2.60  deutsche  mark  to  the  dollar  conversion  rate. 
We  believe  that  these  are  the  significant  one-time  costs, 
based  on  the  assumptions  included  in  the  Radios'  Option  I 
study. 
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The  following  factors  could  have  an  impact  on  the 
assumptions  and  consequently  on  the  one-time  costs. 

Formal  Relocation  Plan  -  Until  a  formal  relocation  plan 
is  developed,  it  will  be  difficult  to  estimate  the  cost 
of  dual  programming  during  the  changeover  and  the 
payment  of  sick  pay  and  vacation  benefits. 

Negotiation  -  Certain  one-time  costs  are  subject  to 

negotiation  and  may  be  reduced  through  the  use  of  bulk 
purchases  or  quantity  discounts  and/or  through  the  use 
of  the  U.  S.  Government  purchasing  facilities  or  surplus 
property.   These  could  include  air  fares,  shipping 
costs  and  equipment  purchases. 

While  we  believe  the  costs  presented  in  this  section  are 
reasonable  estimates,  it  may  be  necessary  to  add  a  contingency 
reserve  to  cover  inflation  and  any  unanticipated  costs  that 
might  occur. 

The  remainder  of  this  section  describes  in  detail 
how  each  of  the  amounts  on  Exhibit  III-l  was  calculated  and 
why  our  amounts  differ  from  those  calculated  by  the  Radios. 

Personnel  and  Personnel-Related  Costs 

Termination  Pay 

Personnel  and  personnel-related  costs  are  estimated 
at'  approximately  $15  million  and  include  termination  pay, 
retirement  plan  costs,  and  relocation  and  resettlement 
expenses.   Each  of  these  costs  is  discussed  in  detail  below 
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and  each  is  calculated  assuming  the  personnel  changes  pro- 
posed by  the  Radios  in  their  Option  I  Study.   These  changes 
are  as  follows: 


Number  of 
People 

Moved  to  U.  S.  1,1,2 

Terminated  in  Europe  (net  of  new  hires)     382 

Rehired  in  U.  S.  300 

Net  reduction  of  people  t2 


The  total  costs  of  terminating  employees  would  be 
determined  under  a  social  plan  negotiated  between  the  employer 
and  the  works  councils.   The  Radios'  favorable  retirement 
plan  benefits  may  be  an  asset  in  negotiating  a  reduction  in 
the  overall  costs  of  terminating  personnel.   In  any  event, 
we  were  informed  by  a  German  attorney  with  significant  expe- 
rience in  developing  social  plans  that  severance  costs  rarely 
exceed  one  year's  salary. 

Radio  Study  ($6,200,000) 

The  approach  used  by  the  Radios  to  compute  termi- 
nation pay  included: 

Identifying  the  number  of  employees  to  be  terminated 
using  a  revised  table  of  organization. 

Calculating  average  termination  costs  by  salary 

grouping  including  both  notice  period  and  severance 
pay  costs. 

Calculating  additional  costs,  estimated  at  40<  of 
total  termination  pay,  to  cover  a  social  plan. 
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Because  no  formal  documentation  was  maintained,  we 
could  not  determine  exactly  how  the  overall  termination 
costs  were  calculated.   However,  it  was  noted  that  when 
Radio  personnel  in  Washington  made  additional  personnel 
reductions  to  the  Munich  prepared  document,  no  corresponding 
termination  costs  were  calculated  in  the  final  summary. 

AA&Co.  Review  ($8,400,000) 

Our  approach  to  verifying  the  termination  pay 
calculated  by  the  Radios  included: 


Reviewing  the  Radios  study.   Our  review  indicated 
that 

not  all  termination  costs  were  included  because 
of  changes  by  the  Washington  office  personnel. 

additional  costs  were  included  for  a  social 
plan  that  may  not  be  required  (estimated  at 
A0%   of  termination  costs). 

Estimating  the  number  and  average  salary  of  personnel 
to  be  terminated. 

Using  the  Radios'  proposed  table  of  organization  to 
match  the  various  employee  positions  against  a 
June  30,  1976,  roster.   We  accepted  the  assumptions 
used  by  the  Radios  in  determining  terminations 
(i.e.,  25%   of  programmers  would  choose  not  to  move 
and  other  specifically  identified  positions  would 
be  eliminated  in  Germany).   We  then  calculated  the 
cost  based  on  the  following  factors: 

positions  terminating,  remaining  in  Germany  and 
moving  to  the  U.  S. 

average  salary  (by  pay  grouping). 

average  age. 

average  length  of  service. 
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average  cost  of  termination,  assuming  the 

most  restrictive  union  covenants  on  severance 
pay  and  notice  periods. 

Consulting  with  both  in-house  and  outside  counsel  as 
to  the  legal  and  social  aspects  of  German  labor 
laws,  particularly  as  related  to  terminations. 
These  aspects  are  summarized  in  Appendix  A. 

Reviewing  the  union  agreements  currently  in  force 
at  the  Radios. 

Reviewing  the  GAO  calculations  on  termination  costs. 

Recomputing  termination  costs  for  the  proposed 
reorganization  utilizing  the  Radios'  historical 
experience  of  approximately  200  terminations  in 
the  past  several  years. 


Based  on  these  procedures,  we  determined  that 
these  costs  could  be  $8.4  million. 

Relocation  and  Resettlement 

As  contemplated  under  Option  I,  relocation  would 
involve  moving  442  employees,  their  dependents  and  their 
personal  and  household  effects.   It  may  also  be  necessary 
to  pay  the  employees'  costs  of  locating  and  settling  in  new 
housing. 

Because  of  the  magnitude  of  the  costs  Involved  in 
a  move,  a  detailed  plan  for  administering  and  monitoring  the 
moying  costs  will  need  to  be  developed. 
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Radio  Study  ($6,600,000) 

The  Radios  estimated  the  relocation  and  resettlement 
costs  for  500  employees  and  included  several  types  of  con- 
siderations: 


Personnel  air  travel  costs. 
A  three-month  relocation  allowance. 
Costs  of  moving  personal  effects. 
Appliance  connection  and  replacement, 


These  estimates  were  based  on  past  experience, 
although  no  supporting  documentation  was  compiled  by  the 
Radios  for  their  study. 

AA&Co.  Review  ($6,566,000) 

While  our  cost  estimate  is  similar  to  that  developed 
by  the  Radios,  it  is  based  on  relocating  L,L,2    families,  the 
number  appearing  in  the  Option  I  Summary. 

In  developing  our  estimate,  we 


Consulted  with  a  number  of  airlines  on  individual 
and  charter  air  fares  for  personnel  and  cargo. 

Reviewed  the  Radios'  relocation  policies  and  compared 
them  with  those  of  other  companies  and  government 
agencies . 

Consulted  with  a  number  of  moving  and  transfer 
firms. 
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There  are  many  factors  that  could  have  a  dramatic  Influence 
on  this  estimate.   These  factors  involve  questions  of  new 
personnel  policies  which  management  will  need  to  address, 
potential  reductions  in  costs  which  could  be  negotiated  and 
the  methods  selected  for  recruiting  new  personnel.   Since 
the  implications  of  these  factors  are  not  determinable  at  this 
time,  we  could  not  consider  them  in  developing  our  estimate. 
These  factors  are: 


Certain  economic  advantages  accrue  In  large-scale 
moves  because  of  volume  discounts  and  negotiated 
rates.   It  may  be  feasible  to  use  container  ship- 
ments, charter  airplanes,  group  hotel  rates,  etc., 
for  a  large  number  of  personnel  at  the  same  time. 

Additional  incentives  may  be  required  to  induce  key 
personnel  to  transfer,  such  as: 


providing  expense-paid  trips  to  visit  Washington 
and  look  for  housing. 

providing  time  off  to  look  for  housing,  make 
arrangements  for  schooling,  etc. 

hiring  counselors  concerning  relocating,  home 
prices,  mortgages,  taxes,  commuting,  schools, 
weather,  etc. 

providing  assistance  in  buying  houses  and 
obtaining  financing. 

giving  loans  to  assist  renters  in  paying  security 
deposits  or  advance  rent. 

providing  refunds  on  forfeited  tuitions  for 
employees'  dependents  currently  enrolled  in 
school. 

paying  temporary  storage  costs. 

giving  allowances  for  new  homes  for  such  things 
as  purchasing  new  curtain  fixtures,  refitting 
old  rugs  and  draperies  and  installing  new 
appliances  . 
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providing  additional  inconvenience  allowances. 

providing  language  training  for  dependents. 

paying  personal  and  auto  insurance  cancellation 
costs  incurred  by  employees  in  Germany. 

It  will  be  necessary  to  hire  approximately  300 
individuals.   This  is  a  laborious  task  and  may 
involve  one  or  more  outside  agencies  that 
generally  charge  a  fee  and  may  involve  some 
advertising  expense. 

Engineering  Costs 

The  transfer  of  equipment  and  the  set-up  of  new 
studios  and  a  central  news  room  in  the  U.  S.  are  quite  involved. 
Some  equipment  can  be  moved,  but  the  remaining  equipment 
needed  must  be  purchased  in  the  U.  S.   This  equipment  must  be 
installed  in  the  U.  S.  and  all  facilities  must  be  modified  to 
operate  using  satellite  channels. 

Radio  Study 

Technical  equipment  shipment  $   250,000 

Reinstallation  of  equipment  and  news- 
room in  U.  S.  520,000 

Technical  equipment  purchases  in  U.  S.      375,000 

Technical  equipment  purchases  in 

Europe  45,000 

$1,190,000 


The  Radios  performed  a  detailed  analysis  of  the 
technical  equipment  to  be  transferred  and  reinstalled  in  the 
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U.  S.  as  well  as  the  method  of  transmitting  from  the  U.  S. 

The  following  types  of  one-time  engineering  costs  are  involved; 


Shipment  of  most  of  the  technical  equipment  currently 
in  Munich  to  the  U.  S.   This  includes  all  costs 
involved  in  removing  from  service,  dismantling, 
crating  for  shipment,  air  shipment,  uncrating  and 
testing  and  converting  to  110  volt  60  cycle. 

Purchase  of  equipment  in  the  U.  S.  to  replace  obsolete 
equipment.   The  new  equipment  purchased  would 
primarily  replace  older  types  of  recorders. 

Purchase  in  Europe  of  equipment  to  enable  receipt 
and  transmission  of  data  by  satellite  and  moving 
this  equipment  to  Schleissheim. 

Reinstallation  of  studios  (18)  and  a  newsroom  in  the 
U.  S.  Cincluding  labor  costs).   Four  studios  would 
remain  in  Munich  under  the  Radios'  .proposed 
relocation  study. 


To  the  extent  possible,  the  Radios  used  recent 
invoice  costs  or  obtained  quotes  from  vendors.   Installation 

costs  were  based  on  the  recent  move  of  the  RL  studios  to  RFE. 

In  the  opinion  of  the  Radio  engineers,  the  sale  of  older 

equipment  left  in  Munich  would  not  produce  any  significant 
offsetting  revenues. 

AA&Co.  Review 

Technical  equipment  shipment  $  60,000 

Reinstallation  of  equipment  and 

newsroom  in  U.  S.  271,000 

Technical  equipment  purchases  in  U.  S.    375,000 

Technical  equipment  purchases  in 
•  •  .      Europe  45,000 


$751,000 
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After  reviewing  the  supporting  documentation,  we 
accepted  the' Radios'  assumptions  on  equipment  needed  to 
operate  from  the  U.  S.   The  only  difference  between  our 
estimate  and  that  of  the  Radios  results  from  revised  estimates 
made  by  RFE/RL  engineers  during  our  review.,  Under  the  new 
estimate,  there  will  be  a  lesser  amount  of  technical  equipment 
being  shipped  and  fewer  U.  S.  studios. 

Facilities  Costs 

In  Munich,  the  Radios  operate  from  a  three-story 
office  structure  which  was  constructed  on  land  in  the  English 
Garden  leased  at  a  rental  of  $11,000  per  year  from  the 
Bavarian  Government.   In  the  United  States,  they  operate 
from  New  York  and  Washington. 

The  Radios  also  lease  housing  facilities  in  Munich 
for  many  of  their  employees  as  a  fringe  benefit.   Approxi- 
mately ^40  apartment  units  are  leased.   They  have  an  average 
monthly  rent  of  $260  and  an  average  termination  period  of  six 
months. 

The  significant  one-time  costs  or  revenues  of 
changing  and  moving  facilities  Include: 

Terminating  housing  in  Germany. 

Moving  new  offices  both  within  Munich  and  Washington 
and  from  Munich  to  Washington. 
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Purchasing  new  office  furnishings  and  equipment 
(since  an  upgrading  of  furnishings  is  assumed). 

Selling  or  subleasing  the  English  Garden  facility. 

Each  of  these  factors  is  considered  in  more  detail 
below. 

Housing  Terminations 

Since  it  will  be  difficult  to  cancel  all  leases 
exactly  on  the  lease  expiration  dates,  payments  may  have 
to  be  made  from  the  period  of  notice  of  cancellation  until 
the  lease  expiration  date.   It  will  no  doubt  be  necessary 
to  pay  rent  for  the  full  notice  period  since  there  is 
currently  a  surplus  in  Munich  of  three-room  older  style 
apartments  which  are  the  majority  of  the  types  of  units 
leased  by  the  Radios.   In  addition  to  these  rental  costs, 
the  leases  require  that  refurbishing  costs  be  paid. 

Radio  Study  ($784,000) 

In  estimating  the  cost  of  terminating  an  estimated 
300  leases  (based  on  personnel  moving  who  have  housing  bene- 
fits), the  Radios  included  several  considerations: 

Estimated  leases  to  be  canceled. 

Estimated  average  monthly  rentals. 

Estimated  average  periods  of  notification  to  landlords 
necessary  to  terminate  the  leases. 

Estimated  refurbishing  costs  to  repaint  and  repair 
units  whose  leases  are  canceled. 
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No  documentation  was  available  on  any  of  the  above 


factors , 


AA&Co.  Review  ($i;74,000) 

Our  evaluation  included: 

Reviewing  the  Radios'  leases  on  a  sample  basis  and 
estimating  an  average  period  of  termination. 

-  Calculating  an  average  monthly  rental,  using  approx- 

imately 200  leases  as  a  sample. 

-  Calculating  an  average  notice  period  using  the  lease 

sample  mentioned  above. 

-  Determining  the  number  of  housing  units  applicable 

to  positions  being  relocated  by  multiplying  the 
ratio  of  housing  savings  to  total  housing  costs 
by  the  total  number  of  units. 

-  Determining  the  amount  of  lease  deposits  applicable 

to  the  terminated  housing  leases. 

The  major  reason  for  the  difference  between  our  estimate  and 
that  of  the  Radios  is  that  our  calculation  included  the  refund 
of  lease  deposits  as  an  offset  to  the  lease  termination  costs. 


Office  Equipment  Moving,  Installation  and  Purchase 

Since  the  Radios  have  also  assumed  in  their  study 
that  new  office  equipment  would  be  purchased,  the  most 
significant  aspect  of  the  move  of  the  office  facilities  is 
the  shipment  of  the  library,  files  and  reference  materials. 
Additionally,  it  is  considered  necessary  to  reestablish  a 
print  shop  in  the  U.  S.  and  to  establish  a  new  telephone 
communications  network  to  serve  roughly  900  employees. 
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Radio  Study 


Office  equipment  shipment  $   1A5,000 

Installation  of  office  equipment 

in  U.  S.  162,000 

Furniture  purchases  in  U.  S.  1,000,000 

$1,307,000 


To  estimate  the  cost  of  moving  the  office  equipment, 
the  Radios  estimated  the  cubic  weight  of  office  equipment  to 
be  shipped  and  applied  a  standard  rate  for  shipment.   An 
estimate  of  the  installation  cost  of  a  telephone  system, 
which  includes  two  consoles  and  900  extension  lines,  was 
obtained  from  the  telephone  company. 

The  Radios  then  estimated  the  cost  of  purchasing 
new  office  equipment  and  furniture  for  900  employees  in 
Washington.   This  cost  included  items  such  as  900  desks, 
1,100  chairs,  900  file  cabinets,  550  typewriters  and  20 
calculators.   Using  the  latest  invoice  prices,  the  Radios 
estimated  a  cost  of  $1,000,000.   No  other  outside  estimates 
were  obtained. 

AA&Co.  Review 

Office  equipment  shipment  $145,000 

Installation  of  office  equipment  in 

U.  S.  162,000 

Furniture  purchases  in  U.  S.  633,000 

$940,000 
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Sale  of  English  Garden  Facility 

In  1976,  the  Radios  had  a  specialist  appraise  the 
buildings  and  grounds  at  the  English  Garden  facility.   This 
study  concluded  that  if  the  facility  could  be  sold  to  the 
Bavarian  Government,  It  would  yield  approximately  9.160 
million  deutsche  marks  or  the  equivalent  of  $3,523,000  at 
a  2.6  deutsche  mark  exchange  rate.   We  estimated  the  cost  of 
relocating  the  remaining  Munich  personnel  at  $220,000, 
yielding  net  proceeds  on  the  sale  of  $3,303,000  (see 
Appendix  B). 

For  purposes  of  estimating  the  annual  operating 
costs,  we  assumed  that  the  Radio  personnel  remaining  in 
Munich  would  continue  to  occupy  the  English  Garden  premises 
(see  Section  IV). 
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Cost  of  Pension  Plan  Benefits 

The  Radios  have  two  pension  plans  that  are  still 
being  negotiated.   One  plan  covers  dollar-paid  employees 
(U.  S.  plan)  and  the  other  plan  (German  plan)  covers  deutsche- 
mark-paid  employees.   Both  retirement  plans  are  geared  to 
U.  S.  or  German  Social  Security,  and  both  plans  are  roughly 
equivalent  as  to  benefits.   Since  most  of  the  dollar-paid 
employees  would  be  moved  to  the  U.  S.,  the  primary  retirement 
plan  affected  would  be  the  German  plan. 
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German  law  is  similar  to  the  U.  S.  Employee  Retire- 
ment Income  Security  Act  of  1974.   It  provides  for  funding 
by  employers  of  vested  employee  benefits  for  terminated 
employees.   Thus,  a  critical  question  relating  to  the  possible 
relocation  is  whether  the  Radios  have  an  obligation  to 
accelerate  pension  plan  payments  to  cover  the  vested  benefits 
of  those  participants  being  terminated.   Based  on  the  latest 
actuarial  reviews,  only  one  portion  of  the  Radios'  pension 
liability  appears  to  be  underfunded.   This  relates  to  the 
benefits  attributable  to  past-service  costs  of  certain 
employees  covered  in  the  reinsurance  pension  program. 

Also,  it  will  not  be  possible  to  merely  transfer 
employees'  vested  benefits  from  the  German  plan  to  the  U.S. 
plan,  because  the  vested  benefits  of  the  plans  are  different. 
The  Radios  would  no  doubt  have  to  provide  additional  U.  S. 
benefits  to  all  employees  relocating.   Further,  in  the  event 
of  a  relocation,  many  participants  in  the  German  plan  will 
be  terminated  or  moved,  substantially  reducing  their  number. 
With  this  smaller  risk  pool,  the  annual  cost  may  be  sig- 
nificantly greater  for  the  German  plan.   Forced  early 
retirements  may  create  additional  retirement  costs. 

For  purposes  of  estimating  this  potential  cost, 
we  reviewed  the  current  and  proposed  Radio  pension  plans,  a 
recent  study  of  these  plans  and  the  legal  requirements  of 
pension  programs. 
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We  then  matched  the  revised  relocation  table  of 
organization  with  a  June  30,  1976,  roster  of  RFE/RL  employees. 
Using  these  terminated  positions,  the  Radios'  consulting 
actuary  estimated  the  amount  of  unfunded  vested  benefits. 

The  total  amount  of  unfunded  costs  calculated  by 
the  actuary  amounted  to  34.1  million  deutsche  marks.   This 
amount  includes  costs  for  personnel  who  would  be  moving, 
personnel  who  would  be  terminating  and  possible  early  retire- 
ments.  At  a  2.60  deutsche  mark  conversion  rate,  this  unfunded 
amount  is  approximately  $13.1  million.   Of  this  amount, 
approximately  $6  million  is  related  to  employees  being 
terminated  and  early  retirements. 

Because  the  Radios'  policy  has  been  to  fund  these 
costs  when  an  employee  is  terminated,  we  have  included  this 
item  as  a  potential  one-time  cash  outlay.   It  may  be  possible 
to  extend  the  payment  period  by  negotiating  with  the  carrier. 
We  have  been  informed  that,  in  the  event  of  an  extension, 
interest  would  be  charged  on  the  unfunded  balance. 
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SECTION  IV 
ANNUAL  OPERATING  COSTS  (SAVINGS) 

We  estimate  that  the  proposed  relocation  of  a 
significant  portion  of  the  Radios'  activities  to  the  U.  S. 
would  result  in  net  savings  in  annual  operating  costs  of 
$3,471,000.   The  reasons  for  these  savings  are  summarized  as 
follows: 


Personnel  and  Personnel-Related  -  Costs  would  decrease 
by  $5,920,000  because  of  personnel  reductions  (82 
per  the  Radios'  study),  a  realignment  of  compensation 
and  a  reduction  of  other  personnel  costs  (housing, 
German  social  security,  etc.). 

Engineering  -  Costs  would  increase  by  $2,016,000 
because  of  the  satellite  circuits  required  to 
transmit  programming  from  the  U.  S.  to  Munich. 

Facilities  -  Costs  would  increase  by  $ii33,000  primarily 
because  rental  costs  would  be  higher  in  the  U.  S. 
In  light  of  the  favorable  land  lease  with  the 
Bavarian  Government  in  Munich. 


Other  major  savings  may  also  result  from  the  reduced 
expenditures  in  Germany  and  thus  eliminate  the  additional 
costs  resulting  from  the  unfavorable  exchange  rate  between 
deutsche  marks  and  dollars.   We  have  estimated  these  savings 
to  be  $1,750,000.   This  assumes  that  the  deutsche  mark  exchange 
rate  continues  to  drop.   Finally,  benefits  may  accrue  to  the 
U.  S.  Government  as  a  result  of  the  relocation,  which  will 
not  have  a  direct  impact  on  the  Radios'  expenditures.   These 
include  an  estimated  increase  in  U.  S.  tax  revenues  of 
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$1,386,000,  an  addition  of  approximately  300  new  jobs  and  a 
favorable  impact  on  the  U.  S.  balance  of  payments  (the 
Option  I  Summary  estimates  that  an  additional  $21,835,000 
will  be  spent  in  the  U.  S.  ). 

In  their  Option  I  Summary,  the  Radios'  stated  that 
the  relocation  would  result  in  additional  costs  of  approxi- 
mately $1,400,000.   This  Summary  did  not  contain  the  detailed 
buildup  of  these  costs. 

Using  actual  1976  expenditures  as  a  base  point,  we 
have  summarized  the  changes  in  annual  costs  which  could  be 
expected  upon  relocation.   These  appear  in  Exhibit  IV-1.   In 
the  remainder  of  this  Section,  we  have  described  the  various 
increases  and  decreases  in  annual  operating  costs  that  could 
be  anticipated.   It  should  be  noted  that  additional  cost 
savings  over  those  projected  could  result  from  volume  discounts, 
especially  on  purchases  through  the  GSA. 

Personnel  and  Personnel-Related  Costs 

Personnel  costs  consist  of  salaries,  fringe  benefits 
and  "foreign  service"  costs  (foreign  service  allowance,  housing, 
home  leave,  etc.).   Since  personnel  costs  are  approximately  80 
percent  of  total  expenditures,  they  have  a  significant  impact 
on  the  relocation. 
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As  part  of  the  Option  I  study,  the  Radios  indicated 
that  a  reduction  of  82  positions  would  be  possible  by  re- 
locating.  They  equated  these  positions  to  approximately  $1.6 
million  in  annual  savings.   To  examine  these  estimates,  we 
performed  the  following  steps: 

Reviewed  the  Radios'  proposed  Table  of  Organization 
("T/0")  and  compared  it  to  a  June  30,  1976,  payroll 
summary  maintained  in  Munich.   Using  the  Radios' 
assumptions  outlined  in  Section  II,  we  identified 
the  positions  which  would 

remain  in  Munich 

be  terminated  in  Munich 

be  added  in  Europe  or  the  U.  S. 

be  transferred  to  the  U.  S.  with  the  employee 
being  terminated  in  Munich 

be  transferred  to  the  U.  S.  with  the  employee 
moving  to  the  U.  S, 

Reviewed  a  compensation  study,  recently  completed  by 
an  outside  consultant. 

Reviewed  the  annual  personnel  and  personnel-related 
costs  to  determine  any  changes  which  would  occur 
because  of  relocation. 

Based  on  our  work  in  this  area,  we  arrived  at  an 
annual  savings  of  $5.9  million.   In  the  following  paragraphs, 
we  have  summarized  the  detail  work  done  on  each  component  of 
the  personnel  costs  to  calculate  these  savings. 

Reduction  of  Personnel  -  ($1,384,000  saving) 

We  identified  the  positions  which  would  be  eliminated 
under  Option  I  Summary  and  accumulated  the  total  basic  salaries. 
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favorable  exchange  costs  and  foreign  service  costs  for  those 
positions.   From  this  amount,  we  subtracted  the  estimated 
amount  of  salaries  to  be  paid  for  new  positions  to  be  created 
to  arrive  at  the  total  expected  savings.   We  did  not  determine 
why  the  net  reductions  would  be  possible  or  whether  they  could 
be  achieved  even  without  a  relocation. 

Realignment  of  Compensation  -  ($2,100,000) 

The  Radios  are  in  the  process  of  revising  their  basic 
compensation  program  based  on  a  recent  study.   Under  the  revi- 
sions, base  salaries  and  foreign  service  allowances  will  be 
realigned,  and  the  beneficial  currency  exchange  will  be 
eliminated.   The  revisions  will  be  made  gradually  over  the 
next  several  years. 

In  the  event  of  relocation,  the  portion  of  the 
realigned  compensation  applicable  to  the  foreign  service 
allowance  would  be  discontinued  for  those  employees  being 
terminated  or  transferring  from  Munich  to  the  U.  S.   To 
determine  the  amount  of  savings  for  the  foreign  service 
allowance,  we  did  the  following: 


Identified  the  number  of  positions  presently  receiving 
a  foreign  service  allowance  that  would  be  moved  or 
terminated  for  each  salary  level  shown  in  the  com- 
pensation study  upon  which  the  foreign  service 
allowance  is  based. 
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Calculated  the  expected  foreign  service  allowance 
applicable  to  those  employees  based  upon  the  U.  S. 
State  Department  post  allowance  applicable  to 
Munich  as  shown  in  the  compensation  study. 

Housing  -  ($1,744,000  saving) 

The  Radios  provide  housing  or  a  housing  allowance 
for  more  than  600  employees.   The  amount  of  benefit  given 
to  the  employee  is  based  on  salary  and  marital  status. 
Housing  costs  for  the  1976  fiscal  year  consisted  of  the 
following: 

Housing  allowances  $1,^66,000 

Apartment  rents,  utilities,,  mainte- 
nance and  furnishings  1,157,000 

Property  taxes  136,000 

$2,859,000 


As  a  result  of  relocation,  approximately  60%   of  the  personnel 
receiving  housing  benefits  would  be  moved  to  the  U.  S.   To 
determine  the  total  savings,  we  accumulated  the  amount  of 
housing  benefits  currently  received  by  the  positions  which 
would  transfer  to  the  U.  S.  or  would  be  permanently  terminated. 
A  savings  is  assumed  because  this  benefit  is  not  normally 
provided  in  the  U.  S. 

Personnel  Travel  and  Relocation  -  ($398,000  saving) 

This  category  consists  of  home  leave,  visa  travel, 
night  transportation  allowance  and  moving  and  relocation 
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costs  for  employees.  We  Identified  the  amount  of  cost  savings 
for  each  item  which  would  result  from  relocation.  The  savings 
occur  because  the  U.  S.  location  will  reduce  or  eliminate  most 
of  these  expenses. 

Social  Security  -  ($487,000  saving) 

For  U.  S.  citizens  residing  in  Munich,  the  Radios 
pay  both  the  German  and  American  employer's  share  of  the  Social 
Security  contribution,  plus  the  employee's  share  of  the  German 
Social  Security.   For  the  other  employees,  the  Radios  pay 
only  the  German  employer's  share.   A  relocation  will  result 
in  a  savipgs  of  the  employer's  and  employee's  share  of 
German  Social  Security  for  U.  S.  employees  in  Germany.   For 
non-U.  S.  employees'  relocation  to  the  U.  S.,  a  savings  will 
occur  because  the  U.  S.  rate  is  lower  than  the  German  rate. 

For  positions  relocating  and  terminating,  we 
stratified  the  employees  into  salary  classes  and  determined 
the  savings  for  each  class. 

Overtime  and  Premium  Pay  -  ($490,000  cost) 

Generally,  employees  in  the  U.  S.  are  paid  twice  as 
much  as  in  Germany  for  overtime  and  holiday  work.   This  was 
determined  from  a  review  of  the  Radios'  union  contracts  and 
comparable  American  contracts.   We  determined  the  additional 
cost  by  multiplying  the  current  cost  by  two.   This  assumes 


IV-7 


1608 


that  the  same  amount  of  overtime  and  premium  hours  currently 
being  work  will  be  worked  in  the  U.  S. 

Other  Personnel  Costs  -  ($297,000  saving) 

In  this  category  are  expenses  which  will  be  elimin- 
ated because  of  different  personnel  practices  in  the  U.  S. 
Costs  in  this  category  are  the  meal  subsidy,  tuition  allowances 
and  severance  pay.   We  determined  the  amount  of  savings  through 
discussions  with  RFE/RL  personnel. 
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ENGINEERING  COSTS  . 

Under  the  Radios'  Option  I  study,  the  technical 
facilities  currently  in  place  would  remain  in  use,  the 
only  difference  being  that  most  of  the  programnjing  would  be 
beamed  to  Munich  by  satellite  from  the  U.  S.  .  The  present 
configuration  of  the  Radios'  technical  facilities  is  shown 
in  Exhibit  II-6. 

There  are  two  possible  methods  (one-drop  and  three- 
drop)  of  transmission  using  satellites.   A  one-drop  system 
(Exhibit  II-7)  is  a  method  whereby  the  signal  from  Washington 
would  be  beamed  to  Schlessheim  through  a  satellite  using 
fifteen  circuits.   The  three-drop  method  would  have  one 
signal  beamed  from  Washington,  but  three  different  signals 
would  be  beamed  down  from  the  satellite  -  Schlessheim,  15 
circuits;  Pals,  2  circuits;  and  Gloria,  10  circuits.   The 
advantage  of  the  three-drop  system  is  that  some  of  the 
present  costs  incurred  for  transmission  to  Pals  and  Gloria 
from  Munich  and  Schlessheim  could  possibly  be  eliminated. 

In  the  Option  I  Summary,  the  additional  cost  of 
satellite  transmission  was  put  at  $2,000,000.   There  was  no 
support  for  this  amount.   The  "Greenbook"  Option  I  study 
indicated  a  cost  of  $2,160,000,  which  was  based  on  a  proposal 
submitted  by  RCA  for  15  satellite  channels  required  for  the 
transmissions. 
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To  review  the  Radios'  figure,  we  performed  the 
following  work: 


Discussed  the  feasibility  of  satellite  transmissions 
with  the  Engineering  Department  in  Munich. 

Reviewed  the  proposal  submitted  by  RCA  for  a  15- 
channel  "one-drop"  system. 

Discussed  with  COMSAT  the  cost  of  the  necessary 
channels  and  the  feasibility  of  "one-drop"  and 
"three-drop"  systems.   It  may  be  necessary  to  sign 
a  contract  for  the  circuits  well  in  advance  of  the 
date  of  expected  use,  resulting  in  a  lengthy  lead 
time  prior  to  the  actual  relocation. 

Determined  that  the  "three-drop"  system  was  not 
economically  feasible. 


Presently,  the  three-drop  method  is  not  feasible 
because  the  necessary  ground  stations  in  Spain  and  Portugal 
do  not  exist.   In  the  near  future,  however,  it  is  expected 
that  receiving  stations  would  be  available  in  Lisbon  and 
Madrid.   Further  discussions  indicated  that  twelve  extra 
circuits  would  be  needed  for  the  three  drops.   Under  the 
assumption  that  ground  stations  in  Spain  and  Portugal  would 
be  available  at  the  time  of  relocation,  we  calculated  the 
incremental  costs  of  the  three-drop  method  over  the  regular 
satellite  method  at  $1,428,000. 

Since  the  use  of  the  three-drop  method  may  not 
justify  the  extra  cost,  only  the  one-drop  method  has  been 
included  in  the  cost  summary.   The  annual  cost  for  15 
satellite  circuits  at  $12,000  per  month  Is  $2,160,000.   One 
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circuit  will  primarily  serve  to  replace  existing  telephone 
and  telex  communications  between  the  U.  S.  and  Munich.   We 
understand  the  Radios  are  planning  to  acquire  this  channel 
soon.   Therefore,  the  net  increase  in  annual  cost  attributable 
to  relocation  would  be  for  14  circuits  at  $12,000  per  month 
or  $2,016,000. 


IV-n 


1612 


FACILITIES  COSTS 

Presently,  the  Radios  lease  space  in  Munich  for 
their  headquarters  location  and  space  in  other  major  European 
cities  for  news  bureaus.   A  relocation  to  the  U.  S.  would 
require  space  in  the  U.  S.  for  about  800  people.   For  purposes 
of  this  study,  we  have  assumed  that  the  personnel  presently 
in  Washington  would  be  placed  in  the  same  building  as  those 
transferring  from  Munich.   Additionally,  the  Munich  office 
space  would  possibly  be  sold  or  subleased  (see  a  separate 
discussion  of  this  problem  in  Appendix  B).   Since  the  Radios' 
Option  I  study  contemplates  Increasing  the  number  of  bureaus, 
additional  space  would  be  required  in  Europe. 

The  Radios'  study  done  in  Washington  showed  an 
overall  estimate  of  increased  costs  of  $1,000,000  for 
additional  Washington  facilities  space. 


work: 


To  check  this  amount,  we  performed  the  following 


Inquired  of  GSA,  HEW  and  Washington  real  estate 
brokers  and  leasing  consultants  regarding  the 
general  availability  and  cost  of  space. 

Determined  the  amount  of  space  which  would  be  required, 
The  number  of  positions  transferring  was  identified, 
and,  through  discussion  with  Radio  personnel,  the 
amount  of  square  feet  of  space  per  person  was 
determined. 

Reviewed  the  lease  agreement  of  the  present 
Washington  headquarters. 
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-  Reviewed  the  lease  of  the  English  Garden  building 

and  an  appraisal  of  its  value. 

-  Identified  the  costs  of  operating  the  English  Garden 

building. 

Determined  through  discussions  with  Radio  personnel 
the  current  market  rate  for  space  in  Munich. 

Determined  the  other  operating  costs  per  square  foot 
of  space  in  Munich. 

Reviewed  the  three  options  available  in  regard  to  the 
English  Garden  building:   sell  and  locate  new  space, 
maintain  and  sublet  or  maintain  and  not  sublet. 
(See  Appendix  B.  ) 

Determined  through  discussion  with  Radio  personnel 
the  additional  costs  resulting  from  expanding  the 
number  of  personnel  in  bureaus. 

Identified  those  facility  costs  which  would  decrease 
and  those  which  would  increase  because  of  the  move. 

We  discussed  with  the  Radios  and  leasing  consultants 
the  average  amount  of  rental  space  needed  per  person  and 
concluded  that  generally  150  square  feet  of  office  space 
per  person  is  considered  adequate.   The  Option  I  Summary 
table  of  organization  indicates  that  7-42  positions  will  be 
relocating  from  Europe.   This  number,  together  with  the  62 
people  presently  employed  in  Washington,  means  that  space 
must  be  located  for  80-4  employees.   Multiplying  this  by  150 
square  feet  results  in  the  need  for  120,600  square  feet.   A 
total' requirement  of  150,000  square  feet  is  reasonable 
because  the  Radios  will  need  space  for  a  library  and  studios. 
For  the  type  of  space  needed  by  the  Radios,  the  current 
(Washington,  D.  C.  area)  market  price  for  rental  of  building 


IV-13 


1614 


space  ranges  between  $6  and  $8  per  square  foot  annually 
depending  on  location.   Assuming  a  cost  of  $6.50  per  square 
foot  (conunon  for  suburban  locations  provided  by  the  General 
Services  Administration),  we  estimate  that  the  annual  cost 
of  building  space  In  the  U.  S.  would  be  about  $97^,000, 
Including  utility  and  cleaning  expenses.   This  cost  calcula- 
tion assumes  that  New  York  Production  Center  personnel  will 
remain  in  New  York. 

We  assumed  that  the  operating  costs  of  the  English 
Garden  building  would  decrease  in  proportion  to  the  percen- 
tage reduction  in  personnel.   Depreciation  was  not  considered 
since  it  does  not  Involve  a  current  outlay  of  cash.   Further, 
based  on  the  Radios'  assumption  that  the  number  of  personnel 
assigned  to  the  bureaus  would  more  than  double  (i.e.,  from 
20  to  50),  we  assumed  that  rent  expense  for  bureaus  would 
increase  by  $90,000  and  that  general  and  administrative 
expenses  would  Increase  by  $81,000. 

The  following  is  a  summary  of  the  additional  costs 
and  savings  expected  as  a  result  of  the  relocation. 
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(Cost) 
Savings 

U.  S.  building  rent  $(975,000) 

Current  rental  cost  of  Washington 

headquarters  space  94,000 

Reduction  in  English  Garden  operating 

costs  (Appendix  B)  358,000 

Costs  of  telephone  service  in  U.  S.  (156,000) 

Cost  of  telephone  service  at  English  Garden  175,000 

Additional  office  rent  for  bureaus  (90,000) 

Additional  expenses  for  bureaus  (81,000) 

Net  additional  annual  costs  for 

facilities  $(675,000) 
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OTHER  COSTS 

Other  annual  cost  savings  are  the  miscellaneous 
items  which  do  not  fall  into  any  other  category.   The  Option  I 
study  prepared  in  Munich  did  not  address  any  of  these  other 
costs . 

We  reveiwed  a  summary  of  other  costs  currently  being 
incurred  in  Munich  and  determined  through  discussion  with  Radio 
personnel  the  effect  a  relocation  would  have  on  these  costs. 
These  costs  would  be  reduced  assuming  a  decrease  in  automobile 
leases  and  expenses,  equipment  rentals,  temporary  services  and 
other  miscellaneous  expenses;  and  increased  assuming  the  cost 
of  daily  air  freight  for  shipping  papers  and  periodicals  to 
the  U.  S.   Overall,  net  savings  of  $242,000  would  be  realized. 


IV-16 


1617 


OTHER  CONSIDERATIONS 

FOREIGN  EXCHANGE 

Even  though  the  U.  S.  inflation  rate  has  approxi- 
mated the  German  inflation  rate  in  the  past  several  years, 
the  deutsche  mark  appreciation  has  increased  the  cost  of 
operating  in  Germany.   Assuming  further  appreciation,  the 
increase  in  operating  costs  could  be  substantially  reduced 
by  relocating  a  significant  portion  of  the  Radios'  operation 
to  the  U.  S. 

The  Radios'  budgetary  and  accounting  procedures  have 
been  such  that  the  extra  cost  resulting  from  the  deutsche  mark 
appreciation  is  not  isolated.   For  the  1976  fiscal  year,  the 
Radios  budgeted  an  exchange  rate  of  2.35  deutsche  mark  to 
the  dollar.   Since  the  actual  rate  did  not  fall  below  the 
budgeted  rate,  they  incurred  a  foreign  exchange  "gain." 
However,  because  the  actual  exchange  rate  did  in  fact  decline 
during  the  year,  costs  were  higher  than  they  would  otherwise 
have  been.   The  chart  below  indicates  the  amount  of  dollars 
which  would  be  received  assuming  the  purchase  of  65,800,000 
deutsche  marks,  the  actual  amount  for  fiscal  year  1976, 
given  an  exchange  rate  varying  from  3  deutsche  marks  to  2 
deutsche  marks  to  the  dollar.   The  amount  of  excess  or 
shortfall  indicated  is  based  on  the  Radios'  average  actual 
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rate  for  1976  of  2.571  deutsche  marks  to  the  dollar.   These 
amounts  represent  the  additional  costs  or  decreased  costs  in 
the  event  that  the  deutsche  mark  declines  against  the  dollar, 


Exchange  Rate 

Amount  of 

Excess 

Assumed 

Dollars 
$21,933,000 

(Shortfall) 

3.00 

$3,663,000 

2.90 

22,690,000 

2,906,000 

2.80 

23,500,000 

2,096,000 

2.70 

24,370,000 

1,226,000 

2.60 

25,308,000 

288,000 

2.50 

26,320,000 

(724,000) 

2.40 

27,417,000 

(1,821,000) 

2.30 

28,609,000 

(3,013,000) 

2.20 

29,909,000 

(4,313,000) 

2.10 

31,333,000 

(5,737,000) 

2.00 

32,900,000 

(7,304,000) 

Estimating  the  amount  of  foreign  exchange  "losses" 
which  could  be  saved  by  relocating  is  extremely  difficult. 
If  inflation  in  both  Germany  and  the  U.  S.  remains  the  same 
and  if  the  exchange  rate  stabilizes,  there  would  be  no  such 
"losses"  to  contend  with.   Because  of  the  decline  that  has 
already  taken  place,  however,  the  Radios  are  absorbing, 
through  either  increased  budgets,  or  personnel  cutbacks, 
costs  which  would  not  have  occurred  had  the  operations  been 
In  the  U.  S.   As  of  December  31,  1976,  the  exchange  rate  had 
declined  to  2.35  DM  to  the  dollar.   Using  the  chart  above, 
this  translates  to  a  "loss"  of  roughly  $2.4  million.   Of 
this  amount,  $1,750,000  would  apply  to  the  operations  being 
relocated  from  Munich.   The  $1,750,000  has  been  used  as  an 
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estimate  of  the  cost  savings  in  the  foreign  exchange  area 
which  would  result  from  relocation.   These  estimates  are 
highly  speculative  and  are  subject  to  factors  outside  the 
control  of  the  Radios  or  the  BIB. 

INDIVIDUAL  TAXATION 

Approximately  300  of  the  Radios'  employees  in 
Europe  are  U.  S.  citizens  and  consequently  subject  to  U.  S. 
taxes.   Additionally,  they  are  subject  to  German  income 
taxes,  for  which  they  receive  a  U.  S.  foreign  tax  credit. 
Under  U.  S.  tax  laws,  U.  S.  citizens  residing  abroad  are 
given  a  $15,000  to  $20,000  exclusion  from  gross  income  in 
addition  to  a  direct  credit  against  U.  S.  taxes  for  foreign 
taxes  paid  on  foreign-source  income. 

It  is  estimated  that  442  persons  will  be  relocated 
to  the  U.  S.   This  should  result  in  additional  U.  S.  taxes 
(and  state  and  local  taxes)  being  paid  by  those  relocating. 
To  estimate  the  possible  additional  tax  revenues,  we  assumed 
the  average  number  of  dependents  and  estimated  the  average 
salaries  by  category  of  those  personnel  expected  to  relocate 
(using  the  Option  I  Summary).   U.  S.  tax  rates  were  applied 
to  this,  which  resulted  in  $1,386,000  of  tax  revenues.   We 
did  not  attempt  to  estimate  to  what  extent  the  cost  of 
government  services  for  the  new  residents  would  be  affected. 
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other  factors  which  should  be  noted  are: 


The  $1,386,000  revenue  would  be  reduced  to  the  extent 
that  U.  S.  taxes  are  currently  being  paid  by  Americans 
in  Munich. 

State  and  local  tax  revenue  will  also  increase  as  a 
result  of  a  relocation. 


It  should  be  noted  that  changes  in  the  U.  S.  tax 
law  introduced  by  the  1976  Tax  Reform  Act  will  increase  the 
U.  S.  tax  bill  of  many  Americans  residing  abroad.   The  Radios 
are  considering  what,  if  anything,  should  be  done  to  assist 
the  employees  in  coping  with  the  impact  of  these  changes.   To 
the  extent  that  a  solution  involves  a  monetary  adjustment 
to  compensation,  the  annual  operating  costs  abroad  would 
increase  and  the  savings  from  relocation  would  increase. 

VALUE  ADDED  TAX 

This  tax  is  imposed  on  sales  and  services  rendered 
by  a  business  in  connection  with  its  activities  in  Germany. 
This  tax  costs  the  Radios  approximately  $300,000  annually. 
A  major  portion  of  this  may  be  saved  by  a  relocation  to  the 
U.  S.  assuming  the  Radios  can  be  exempted  from  state  and  local 
taxes. 

BALANCE  OF  PAYMENTS 

If  a  relocation  of  part  of  the  Radios'  operations 
takes  place,  a  smaller  amount  of  U.  S.  dollars  will  be  spent 
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in  foreign  countries,  since  approximately  $21,835,000  in 
purchases,  per  the  Option  I  Summary,  will  be  shifted  to  the 
U.  S.   This  shift  of  purchases  out  of  Germany  will  favorably 
affect  the  U.  S.  balance  of  payments. 

LABOR  CONDITIONS 

Based  on  a  review  of  the  RFE/RL  union  contracts 
and  comparable  American  union  contracts,  RFE/RL  may  experience 
many  of  the  same  problems  in  the  U.  S.  as  in  Munich  in  the 
areas  of  employee  terminations  and  seniority.   The  fringe 
benefits  provided  in  each  country  are  quite  similar.   A  more 
complete  discussion  of  labor  conditions  appears  in  Appendix  A. 

ENGLISH  GARDEN  FACILITY 

For  purposes  of  this  study,  we  have  assumed  that 
Radio  personnel  in  Munich  would  remain  in  the  English  Garden 
facility  and  all  unused  space  would  not  be  rented. 

Should  the  Radios  determine  that  they  could  rent 
space  to  other  parties  under  the  terms  of  their  lease  with 
the  Bavarian  Government,  additional  rental  income  could  be 
provided  which  would  provide  additional  operating  savings. 

TRANSFERRED  POSITIONS 

Under  the  Option  I  assumptions,  300  positions  would 
be  transferred  to  the  U.  S.  where  they  would  be  filled  with 
new  personnel.   The  salary  compensation  for  individuals 
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APPENDIX  A 
LABOR  CONDITIONS 

Legal  regulations  concerning  labor  conditions  are 
more  complex  in  Germany  than  in  the  United  States.   Employers 
generally  must  deal  with  contractual  commitments  which 
encompass  many  labor  laws,  union  contracts  and  agreements 
with  works  councils. 

Many  labor  laws  have  been  enacted  to  safeguard  the 
employee.   These  include  laws  providing  security  from  termi- 
nation of  employment  by  the  employer,  safeguarding  working 
mothers  and  regulation  of  working  hours.   The  provisions 
for  continued  payment  of  wages  in  the  event  of  an  employee's 
illness  have  been  greatly  expanded  in  recent  years. 

The  actual  terms  of  employment,  such  as  wages  and 
salaries,  length  of  the  regular  work  week,  vacation  and 
advance  notice  of  termination  of  employment  are  usually  set 
out  in  a  contract  between  the  employer  and  the  labor  unions. 
Normally,  nonunion  employees  will  be  treated  on  the  same 
basis  as  union  employees.   If  a  company  has  more  than  one 
union,  the  various  unions  may  adopt  the  most  favorable 
covenants  of  other  union  contracts.   For  example,  the  merged 
Radios  have  three  (RL-1,  RFE-2 )  contracts  with  the  German 
unions  for  general  working  conditions  and  three  (RL-1,  RFE-2) 
contracts  for  salaries.   In  addition,  RFE  has  a  written  "under- 
standing" with  the  American  Newspaper  Guild  which  does  not 
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have  the  force  of  a  union  contract  under  German  law.   Currently, 
there  is  pressure  to  adopt  the  most  favorable  terms  of  the 
combined  RFE/RL  contracts. 

Aside  from  union  contracts,  labor  (represented  by 
works  councils)  and  management  make  special  agreements  which 
are  binding  on  all  employees  of  the  company  whether  or  not 
they  are  union  members.   These  agreements  are  covered  by  the 
Works  Constitution  Act.   Any  major  change  in  the  Radios' 
operations  that  involves  the  termination  of  employees  would 
involve  the  works  councils  and  possibly  a  social  plan.   Each 
of  these  topics  is  discussed  below. 

WORKS  COUNCILS 

In  most  German  companies,  employees  are  represented 
by  works  councils  which  are  composed  of  members  elected  by 
all  employees  except  for  a  few  high-ranking  executives.   As 
a  matter  of  principle,  each  separat«  plant  has  a  separate 
works  council.   The  works  councils  have  a  voice  in  the 
operation  of  the  plant  within  the  limits  of  the  Works  Consti- 
tution Act.   Their  power  varies  from  actual  codetermination 
in  regard  to  individual  personnel  actions  to  no  more  than 
the  right  to  be  informed  on  operational  and  administrative 
matters.   Members  of  works  councils  do  not  have  to  belong  to 
a  union,  but  they  often  do  and  consequently  work  closely 
with  the  unions. 
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Until  the  formal  merger  of  the  Radios,  RL  employees 
in  Munich  were  represented  by  one  works  council  and  RFE 
employees,  due  to  special  dispensation,  hy  two  separate 
works  councils.   After  the  merger,  RFE/RL  management  took 
the  position  that  a  single  plant  was  created  and  a  single 
works  council  had  to  be  elected.   The  works  councils  opposed 
this  view,  but  in  proceedings  initiated  by  the  RL  works 
council,  management  recently  received  a  labor  court  decision 
which  supports  this  position.   However,  the  decision  is 
subject  to  appeal. 

The  key  to  the  idea  of  works  councils  is  the 
concept  of  codeterminatlon.   Basically  an  employer  has  full 
authority  to  organize  and  reorganize  his  enterprise.   The 
employer  can  cut  products  or  introduce  new  products.   It  is 
only  necessary  for  the  employer  to  prove  why  the  decision 
was  made,  unless  an  affected  employee  can  show  that  the 
employer  acted  in  bad  faith. 

In  other  instances,  such  as  terminations,  the 
works  council  has  full  rights  of  codetermination.   Concur- 
rence can  be  expressed  or  implied;  objections  must  be  in 
writing  and  their  reasons  given.   In  some  instances,  works 
council  objections  are  subject  to  judicial  review.   In  the 
area  of  works  council  codetermination,  the  labor  court  will 
invalidate  managerial  action  if  the  employer  failed  to 
respect  works  council  participation  rights.   However,  the 
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works  council's  express  or  implied  consent  will  not  deprive 
an  affected  employee  of  his  right  to  go  to  court  and  challenge 
managerial  measures  on  substantive  grounds. 

TERMINATIONS 

Termination  of  employment  is  complicated  by  the 
law  safeguarding  employees  from  arbitrary  dismissal.   An 
employee  who  has  worked  at  least  six  months  with  a  company 
can  be  given  notice  only  for  "cause"  or  when  the  company  no 
longer  requires  his  services.   The  burden  of  proof  in  case 
of  a  lawsuit  is  primarily  on  the  employer. 

LEGAL  CONCEPTS 

The  dismissal  of  an  individual  employee  is  invalid 
if  it  is  socially  unwarranted.   It  is  socially  unwarranted 
if  not  based  on  reasons  connected  with  the  person,  conduct 
of  the  employee  or  urgent  operational  requirements  pre- 
cluding his  continued  employment  (provided  the  employer  has 
properly  taken  social  considerations  into  account  when 
making  his  selection).   A  valid  reason  for  termination  is 
economic  necessity  which  the  courts  have  construed  as  the 
elimination  of  a  position.   If  several  individuals  are 
doing  work  which  is  no  longer  required,  the  employer  must 
select  those  for  whom  dismissal  will  cause  the  least  hard- 
ship from  a  social  point  of  view.   Selection  is  subject  to 


A-4 


1626 


court  review;  the  employer  must  prove  that  he  took  social 
considerations  properly  into  account  while  the  employee  must 
prove  that  the  employer  should  have  dismissed  someone  else. 
The  employer  has  some  leeway  and  to  a  large  extent  court 
decisions  are  made  on  a  case-by-case  basis. 

The  courts  have  generally  ruled  that  before  a 
properly  selected  individual  can  actually  be  fired,  the 
employer  must  try  to  place  him  in  a  comparable  vacant 
position  elsewhere  in  the  same  company.   The  employer  also 
has  an  obligation  to  retrain  the  employee  to  qualify  him  for 
other  employment  even  at  a  lower  salary. 

The  employer  must  hear  the  works  council  before  he 
serves  termination  notice.   The  works  council  has  one  week 
to  present  written  objections.   The  employer's  failure  to 
hear  the  works  council  invalidates  the  termination.   The 
works  council's  failure  to  object  within  one  week  implies 
consent.   The  works  council's  consent  does  not  tar  the 
affected  employee  from  suing  for  reinstatement. 

The  employment  relationship  ceases  at  the  end  of 
the  notice  period.   Thereafter,  the  employee  is  not  entitled 
to  pay  (unless  and  until  the  termination  is  set  aside,  in 
which  case  he  collects  back  pay).   However,  if  the  works 
council  has  properly  objected  to  the  termination  and  the 
fired  employee  sues  to  set  it  aside,  the  employer  must  upon 
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his  request  use  and  pay  him  after  expiration  of  the  notice 
period  until  the  court  case  is  finally  decided.   The  employer 
can  seek  judicial  relief  from  this  obligation  but  must  pay 
until  relief  is  granted.   Even  if  the  employer  wins  the 
termination  case,  what  has  been  paid  in  the  interim  cannot 
be  recovered. 

The  principal  question  discussed  between  an  employer 
and  a  terminated  employee  is  how  much  termination  pay  to 
provide.   (It  should  be  noted  that  this  does  not  apply  in  the 
case  of  the  Radios'  emigre  personnel  where  retention  of  the 
Job  is  the  key  issue.)   Labor  law  interpretations  have  been 
strict  and  thus  a  large  body  of  case  law  has  developed. 
Basically  the  judge  must  follow  the  law  and  the  philosophy  of 
the  law  favors  the  employee.   In  fact,  a  majority  of  cases  in 
the  labor  courts  is  lost  by  employers.   This  has  contributed 
to  the  tendency  to  settle  with  the  employee  before  going  to 
court. 

It  is  imperative  that  terminations  be  properly 
handled.   This  requires  an  intimate  knowledge  of  the  individuals 
involved. 

SOCIAL  CONCEPTS 

The  selection  of  which  employeeCs)  to  terminate 
for  urgent  operating  requirements  and  which  to  keep  is  the 
hardest  part  of  the  termination  process.   Under  German  law, 
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it  is  practically  impossible  to  get  the  older  employees  out. 
Consequently  termination  notice  must,  as  a  practical  matter, 
te  given  to  the  younger  employees  first.   This  is  because 
the  social  factors  of  age  and  length  of  service  are  primary 
considerations  as  to  who  is  to  be  selected  for  termination. 
Other  factors  include  family  status,  obligations  to  pay 
alimony,  etc. 

Also,  where  terminations  are  served  for  operational 
reasons,  under  the  present  union  agreements  with  RFE,  length 
of  service  shall  be  the  most  important  factor  for  the 
social  selection.   This  does  not  mean  that  seniority  is  the 
sole  factor.   Other  social  circumstances  must  also  be 
considered. 

COMPENSATION 

The  German  law  per  se  does  not  have  a  requirement 
for  severance  pay.   Basically  the  law  does  provide  for 
relief  in  cases  where  terminations  have  been  set  aside  and 
the  court  grants  either  the  employee's  or  the  employer's 
motion  to  dissolve  the  employment  contract. 

The  amount  of  compensation  in  these  situations 
would  be  a  sum  not  exceeding  12  times  the  employee's  monthly 
earnings  and  generally  equal  to  one  month's  salary  for  each 
year  of  service.   If  the  employee  is  over  50  years  of  age 
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and  has  been  employed  for  over  15  years,  the  sum  will  not 
exceed  15  times  monthly  earnings.   If  the  employee  is  over 
55  years  of  age  and  was  employed  for  20  years,  the  sum  will 
not  exceed  18  times  monthly  earnings. 

NOTICE  PERIODS 

The  employee  is  entitled  to  a  written  notice  of 
his  dismissal  and  is  given  a  stipulated  time  period  between 
such  notice  and  dismissal.   Such  notice  periods  are  established 
by  law.   For  example,  with  five  years  of  service,  three  months 
notice  is  required. 

The  Radios  under  their  union  contracts  have  notice 
periods  which  vary  according  to  length  of  service  and 
generally  exceed  the  statutory  periods. 

NOTIFIABLE  DISMISSALS 

Before  dismissing  50  or  more  employees  in  any 
four-week  period  when  the  employer  has  more  than  500 
employees,  the  employer  must  give  written  notice  to  the 
local  employment  office. 

OPERATIONAL  CHANGES 

If  all  or  a  substantial  portion  of  the  staff  might 
be  adversely  affected,  the  employer  shall  notify  the  works 
council  when  one  of  the  following  occurs: 
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reduction  and  discontinuance  of  the  entire  works 
or  important  departments; 

transfers  of  the  entire  works  or  important 
departments; 

mergers; 

basic  changes  in  the  organization,  purpose  or 
installations;  or 

introduction  of  basically  new  work  methods. 


In  these  oases,  it  is  necessary  for  the  employer 
and  the  works  council  to  establish  a  social  plan.   Thus, 
they  jointly  work  out  a  plan  to  socially  (and  consequently 
economically)  provide  for  all  affected  employees.   If  they 
fail  to  agree,  a  conciliation  board,  consisting  of  manage- 
ment and  works  council  representatives  and  an  impartial 
chairman,  shall  decide.   Court  review  of  the  Board's  decision 
is  extremely  restricted. 

SOCIAL  PLANS 

The  social  plan  concept  grants  the  works  council 
a  right  of  full  codetermination  concerning  the  economic 
consequences  of  operational  changes  in  regard  to  dismissals 
or  other  disadvantages  for  employees.   The  1972  V/orks 
Constitution  Act  expanded  the  scope  of  codetermination  of 
the  works  council  by  including  factors  that  lie  outside  the 
employers'  influence  (i.e.,  changed  market  situation,  technical 
improvement),  but  this  does  not  apply  to  certain  enterprises 
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such  as  radio  stations.  The  rights  of  those  terminated  as 
well  as  the  rights  of  those  left  must  be  considered.  This 
is  done  by  the  so-called  "social  plan." 

. The  social  plan  is  a  separate  agreement  with  the 
works  council.   Its  purpose  is  to  compensate  for  or  mitigate 
the  economic  disadvantages  of  operational  changes.   Its 
provisions  may  include  compensation  for  dismissals  and 
transfers,  early  retirement,  retraining,  continuation  of 
fringe  benefits,  principles  for  the  selection  of  employees 
to  be  terminated,  help  in  relocation,  etc.   The  plan  is 
conclusive  as  to  the  rights  of  all  employees  to  whom  it 
applies.   Additional  individual  claims  are  excluded. 

The  plan  normally  will  concentrate  on  adequate 
compensation  for  those  terminated,  but  a  well-balanced  plan 
is  likely  to  provide  some  compensation  for  everyone.   No 
levels  of  compensation  are  specified  by  law.   The  amount  of 
compensation  is  generally  determined  by  negotiation  between 
the  employer  and  the  works  council. 

COSTS 

Any  estimate  of  the  personnel  costs  of  operational 
changes  should  include  the  costs  of  ordinary  termination  in 
accordance  with  the  terms  of  employment  and  the  costs  of  the 
social  plan. 
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Termination  (Notice  Periods) 

Notice  periods  are  set  ty  law  and  union  agreements. 
The  associated  costs  may  be  as  much  as  11  months'  pay  for 
long-term  employees.   An  average  notice  period  should  approxi- 
mate seven  or  eight  months.   Former  RFE  employees  are  excused 
from  work  during  notice  periods. 

Termination  (Severance  Pay) 

RFE  union  and  individual  employment  contracts  and 
RL  overseas  contracts  provide  for  severance  or  termination 
pay  not  to  exceed  one  year's  salary.   As  mentioned  before, 
German  statutes  which  can  be  used  for  comparison  generally 
allow  one  month's  pay  for  each  year  of  service  with  a 
maximum  of  12  months'  pay. 

Social  Plan 

A  reasonable  social  plan  should  not  average  more 
than  a  maximum  of  12  months'  pay  per  terminated  employee. 
Transferees  and  other  adversely  affected  employees  would 
average  less.   An  important  question  is  whether  or  not  the 
severance  compensation  will  in  whole  or  part  recognize,  and 
give  credit  for,  the  company  retirement  program  and  the 
separation  or  termination  allowance  to  which  employees  are 
already  entitled  under  their  employment  contracts.   Several 
years  ago,  RL  negotiated  individual  agreements  with  employees 
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who  were  fired  when  a  subsidiary  ceased  operations.   In  that 
case,  credit  was  given  for  vested  retirement  benefits.   If  a 
possible  RFE/RL  social  plan  would  give  credit  for  retirement 
benefits  and/or  contractual  termination  pay,  the  overall 
termination  settlements  would  be  affected  favorably.   Sig- 
nificant give  and  take  is  involved.   Much  will  depend  upon 
relevant  but  presently  unknown  factors  such  as  the  size  of  a 
possible  move,  exactly  who  will  be  terminated,  the  respective 
bargaining  power  and  the  future  economic  situation. 

LABOR  UNIONS 

Presently  the  Radios  have  collective  bargaining 
agreements  with  four  unions  in  Munich.   The  agreements  cover 
approximately  7555  of  the  workers.   In  addition  to  these 
union  contracts,  employees  .are  also  covered  by  German  labor 
laws  as  described  above.   The  union  contracts  generally 
prescribe  a  standard  ^iO-hour  work  week  with  extra  pay  for 
overtime  or  holiday  work  and  delineate  the  fringe  benefits 
which  must  be  paid. 

According  to  the  union  contracts,  severance  pay  up 
to  a  maximum  of  52  weeks  must  be  paid,  after  granting  notice 
of  up  to  a  maximum  of  ten  months.   The  concept  of  using  the 
move  as  a  means  of  selectively  determining  those  employees 
who  will  remain  with  RFE/RL  may  not  be  completely  feasible 
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because  seniority  is  the  prime  basis  for  terminating  personnel 
under  the  union  contracts.   Thus,  the  small  contingent  of 
employees  remaining  in  Munich  after  the  move  would  most 
likely  consist  of  senior  employees  on  the  staff  who  did  not 
make  the  move.   Selective  terminations  would  be  difficult  to 
make  unless  cause  could  be  shown  or  individual  settlements 
arranged.   This  may  involve  extensive  litigation.   Additional 
problems  might  be  encountered  when  only  selected  employees 
are  offered  a  transfer  to  the  U.  S.   These  matters  should  be 
discussed  with  the  works  councils  as  a  part  of  the  social 
plan  and  with  German  legal  counsel  before  any  final  termination 
decisions  are  made. 

The  typical  American  union  agreement  is  not  dis- 
similar to  the  German  agreements.   It  should  be  noted  that 
one  American  union,  the  American  Newspaper  Guild,  informally 
represents  some  of  the  Munich  employees.   Also,  employees  in 
the  New  York  Bureau  are  covered  by  an  agreement  with  the  New 
York  Newspaper  Guild.   The  provisions  for  terminations  and 
layoffs  in  the  New  York  Newspaper  Guild  are  similar  to  the 
German  agreements  in  that  a  dismissal  cannot  be  made  except 
for  good  and  sufficient  cause  and  any  layoff  of  employees 
must  consider  seniority  as  a  major  guide.   Other  factors  such 
as  competence  may  also  be  considered,  but  only  to  a  secondary 
degree.   Other  American  union  agreements  stipulate  that 
seniority  only  will  be  a  criterion  for  layoffs  and  that  all 
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employee  terminations  (other  than  layoffs)  must  be  approved 
by  the  union.   If  no  approval  is  forthcoming,  the  matter 
moves  to  binding  arbitration. 

While  the  U.  S.  has  no  institution  comparable  to 
the  works  council,  the  National  Labor  Relations  Board 
("NLRB")  has  become  an  increasingly  important  factor  in  labor 
relations.   The  combination  of  an  active  NLRB  and  the  binding 
arbitration  required  by  many  American  union  contracts  may 
eliminate  the  only  significant  difference  between  German  and 
American  labor  relations. 

An  alternative  to  union  bargaining  in  the  U.  S. 
would  be  to  reorganize  the  Radios  as  a  part  of  the  Civil 
Service.   This  would  require  an  act  of  Congress  and  would 
probably  result  in  restrictions  on  foreign  employment  and 
salaries,  which  the  Radios  may  not  be  willing  to  accept. 
Under  the  Civil  Service,  union  activity  would  be  consider- 
ably reduced,  inasmuch  as  membership  is  voluntary  and  the 
Civil  Service  already  has  procedures  for  handling  grievances. 
Termination  procedures  would  be  somewhat  similar  to  those 
under  union  agreements  in  that  a  case  must  be  built  against 
the  employee  to  support  his  termination.   However,  under  the 
Civil  Service  procedures,  there  is  a  one-year  rather  than 
90-day  probationary  period  during  which  mediocre  employees 
may  be  discharged. 
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In  assessing  the  advantages  and  disadvantages  a 
move  to  the  U.  S.  would  have  on  labor  union  relations,  it 
must  be  remembered  that  it  cannot  as  yet  be  known  which 
union  or  unions  the  employees  will  join.   Several  possibil- 
ities are  the  American  Writers'  Guild,  The  American  Newspaper 
Guild,  the  American  Federation  of  Television  and  Radio 
Artists  and  the  National  Association  of  Broadcast  Employees 
and  Technicians.   The  Teamsters  are  also  actively  trying  to 
recruit  members  in  the  broadcasting  field.   The  type  of  labor 
contracts  which  the  Radios  would  have  in  the  U.  S.  cannot  be 
predicted  since  the  final  contracts  are  the  net  result  of 
the  bargaining  strengths  of  the  various  parties.  • 

In  Exhibit  A-1  the  various  provisions  of  the 
Radios'  current  labor  contracts  are  compared  to  typical 
American  contracts  and  to  the  U.  S.  Civil  Service  labor  pro- 
visions.  In  the  case  of  the  American  Union  provisions, 
the  more  generous  benefits  were  shown  when  contracts  differed, 
because  it  is  assumed  that  the  unions  will  attempt  to  bargain 
for  as  generous  a  contract  as  possible. 

FREE  LANCERS 

Under  German  labor  law,  free  lancers  may  acquire 
employee  status.   For  example,  if  a  free  lancer  works 
certain  regular  hours,  has  a  desk  or  performs  the  same 
function  as  an  employee,  he  may  in  fact  be  treated  as  an 


A-15 


1637 


>,  » 

0    t< 

a  *^ 

P.  o 

a,  4) 

» 

XJ 

t« 

fH 

•a   >> 

at   (0 

■-«    <D 

r^    t-  o 

=»  -a 

3    30 

bO  c 

bfl  O  vO 

0}    3 

4)   J=  O 

Jh  to 

t< 

^.  -D 

CO    t^ 

n   o  « 

ft,    o 

Q)   V.    (0 

e  ^ 

E 

•H 

•rH     tt>   O 

+J    0) 

*^  +^  o 

-tJ 

«o  eo 

w%  a 

^   (^  .-1 

(M    t. 

t.  o 

ft]     o 


J3  -a  oj 

-a  +J  *-> 

O  -t^ 

C    CD    c 

U  -y-*  -^ 

0  a  ft) 

V  u   c 

■H     g 

D-ft.  -^ 

ft)     U     ft, 

O.'- 

4)   -H    f. 

ft) 

>l*i   -H 

m   >iT3 

O    U  -f^ 

C    3 

JC 

>> 

t*    C 

E    C 

o 

o 

^   o 

>>  t* 

>>   0 

o  o 

O 

60  O 

u 

•C  J= 

u 

T3 

a   o 

0  -o 

<_ 

C    -r^ 

c 

0) 

4; 

p.  s 

0.-H 

4) 

•|J 

■*-'      > 

4, 

ft,  1^ 

£ 

M 

.-H 

CO 

ti    C 

TO  -rt 

T)      P* 

t^ 

Q.  O 

*J 

U. 

u   >» 

fc.    o 

4) 

V    O 

>iT3 

C    i} 

a> 

0) 

O 

d   CO 

0  ^ 

E 

0  TI 

0   T3 

0,    (0 

■P 

■o  t. 

jr 

» 

^  -o 

.-1 

u 

•D    0 

a 

C 

0) 

* 

ZJ    C 

3  .-H 

■p 

« 

■t-l 

4)  <^ 

4j 

*X) 

ca 

M  3 

bo^ 

>>  E 

r-4   n 

TJ     O 

>:  E 

•a 

iH 

a*  to 

ft,    o 

<M 

0  T^ 

O      0 

n 

fr.    3 

C 

t^ 

ti 

P.*J 

J= 

-  j: 

>> 

o  c 

CO 

4) 

ti 

t* 

T3 

(< 

c 

c 

TO   -P 

o 

» 

€ 

w   o 

»  o 

C 

t.    4> 

>> 

T3    4) 

o 

>>  bD 

a.  c 

<u 

-o 

•»H 

ft,  *- 

ft,  (- 

0 

0    > 

0 

•H  ;bc 

^H 

0     C 

at 

+*  J= 

0) 

B 

E 

^   o  -a 

0     0 

+* 

•U    4) 

>>>-* 

jr  •J 

Jfi 

(< 

■r-.      4, 

^    41 

^ 

3 

a  v> 

0 

fH 

C    D. 

M 

t-, 

4) 

*>     +J 

♦>  *J 

^ 

M^ 

O 

O 

0 

■^  c 

o 

> 

0 

O 

O 

4)  r-* 

0 

O    4) 

0 

^0    C 

a^ 

c  o 

* 

O 

<^  u 

fN     Ih 

9 

t.    0 

£ 

rH    J3 

> 

.   o 

E  o 

0      U 

Q.  O 


h 

CO 

o 

t-, 

>< 

4J 

> 

» 

O 

4) 

o 

0     (0     0)  S 

r-*            ♦J  < 
3     >»^ 

&i)  C    0  sC 
4>    0 

P<  ttO  01 

U    C  Im 

W    O  T*  o 

V  *<-•  c  <-• 

E          C  4> 

^    ft,  N-t  XI 
■*J   *J    M 

0    0^  L> 

i-t    t,   J3  O 


at  t] 


E 

T^  ft,  >: 


Q. 

^ 

4) 

4J 

a 

XI 

4J 

i-H 

XI 

0 

» 

c 

o 

>. 

CO 

0 

0 

a  4) 

a  CO    3  T) 

0           9    U 

fc.  T)     O 

r^  J=    4)    3 

t*   3        — 

3   o    *    O 

0    O  O    (- 

M  «  -P  £ 

r-i  £:  xO  «; 

ft,    ft,    ft. 

3      ^  a 

U        X)  o 

Mi-I 

t.      o 

4)   t-H     (-   JC 

m    O  -D  sO 

t,    0    4)    0) 

4)  <-    4)  O 

>    4> 

B            .!< 

to   t*    O    » 

•H    4)    t.  -O 

4)    O           1 

■P  +*    O   C 

B  ^  -o   t. 

0    2    O 

•H        a,  3 

WN     t. 

■«J    4)   JC    0 

f-  o 

+J  f- 1, 

■-<    >i  3  O 

t,  x:  -H  0  «-       J- 

O     U    JT  •H  0   1-1 

3   4)         O   to         3    0) 


00 


tiO 


a,t4ft,+j>:  4iti>: 

<^    (^    0    O  C^    O 

o)       o  p.  »  n       » 

ft,  ft,  9  ft,  ft, 

e  +j      +j  t,  E  +^  >> 

*H0>^O0  •H00 

-O             3  -rH 

fN,     >i   C     CO     bO  r>J     >ii-* 

I    0   3   0  a>  I    0   o 


A-16 


1638 


p.  a     •-■ 

e 

S   as   >> 

j= 

C  ♦»   3    C^ 

4> 

O   C   B    O  01 

a 

^    -^    T^    *» 

•  <-  >» 

C   B    C  ♦*   © 

C    O    03 

O   C  -H    0,>~i 

o       a 

•^   >*  2    O  a 

■►H  w. 

*>  ©         e 

♦>   O     Q) 

o  >      o  o 

(0  sO    0) 

&  O     •  O    t> 

o.      >» 

■*-•  C3  +>  O 

■M  «  o 

O          01      •T) 

O    >»rH 

*H             O   O   -H 

■*<  ffl    o. 

♦*    •  u  f-4  a 

'**  a  B 

u  «      v^  a. 

b         U 

a  0)  « 

*  ♦a 

O.  >.£  (M    © 

^  c       t. 

O  •!->    o  o 

« 

01    •  a> 

>*rH                   C 

V 

X  B   S  -o 

(«    A'U   *>    tf 

>» 

^  C   3  C 

o  E   O  C  t- 

o 

a     C   -^S-r? 

♦>  a*       3  3 

r^ 

*J   o   B   o 

C       '•v  O  01 

a 

C  >   v  B 

a  *-\  B  c 

E 

3    O    f.   V 

r^     O  r-<     0)   -H 

<D 

•H  u  a  t. 

«  c;  o 

V    CO    k 


V  a  m 
to  o  o 
o>  >>  >» 

»•  O  £    CD 
O  -H    o    U 

o  o>  o> 


■f»  *4 

CO  ■** 

3  h       a 

B  «  c  a 

0)  V    V 

£    >t  to  4^    0)    ^ 

♦*  o  c  +* 

t       c  <o  *^ 

>   U)  o>  (< 

t  b  u>  en  > 


O    CD 
C   > 


■t  *>         O    CO 

5   O     •  >*+> 

L)   0<  4)    O  ■*-* 

Oi  O  «H    B 

3  3  -^  O.X» 

*  BB  ♦»  e  3 

O    Of    (D 
}    CO    C 

^  0  0)  Oi  CO 
)  fH  O  T)  3 
t*    C  -rt    6 

0)  <a  (D 
♦*  >  c  -a 

C8  T)   O   C 

E   <d  o  0  ■ 


>     O  Q 

T3  •-<  M 

03    O  ^H 

0)  B 

«  ^  CO 


©  T3  t. 

XS    0)  O 

B    O 

O    «  CO 

*<  t,  c 

0)  w  O 

I   Q)  ta 

0 

CO  e 


0     C 

o    0> 

•^  e 
« 

B 
0) 


:  0  o>  3 

J  o  o 

O  •     C   T) 

B  +*  O    0    J* 

J  O    t*    0 

■*  (XO    3    N 

E  3  •'0     0 

»  O    C  J= 

'  t.  «<>          U 

>  0  *M     O 

r-4  t-'     O   ^ 

>  0  O 

)  n  O  -o 

:  E  o  ® 

J  rH  3  O  T3 

«  0  B       -•H 

I  3  -rt  O    >-    >% 

»  C  H  O    O  +> 

:  G  a  r-A    U    V 

<  0  a  •*  aT3 


T3    0) 

C    t.   bO 


«  0      I 

0  >  J=  «- 

3  0-^0) 

0  t*     t.    +> 


E    «>  ^ 
>»  0 

>>  o  o 

G  rH  -^   C 

0     O.  73     0 
O.   E     0)   r-l 

E  0)  E  a 


o  b(i      <-■  a>  >t 


>r  bo 

c 

o  « 


■>f  r-l  0     1>     Oi  >-«   ■ 


3  C  0 

t*    3  > 

■»  o  o 

t  ^  o  y- 

■       ♦•  o. 

«  p> 

«   >«  0 

o  o  o 


I     0  +3 

JC  0 

I  •■->  u 

C  -H 

0  A 

£  U 

>>  0 


♦>    O         <-)    I 


f    E   3  « 
>    0)    0)  > 


E   O 

o  o 


> 
o 


T3 

.^ 

rH 

0 

C> 

3 

^ 

o«-l 

t- 

T-Ol 

V 

a^l 

0 

t. 

a 

o 

w 

>-t 

» 

•u 

* 

z 

0 

z 

X 

k 

0 

o 

t* 

>• 

0 

> 

* 

o 

4) 

o 

z 

•a  0 

^  o  » 

>     C  0 

O    0  0 

O.  3  O 

0  f-4 


E  « 


0    -O 
O.   0 


0     O. 

O.  E 
B  0 


ra       o. 

»  ♦>  =3 

3  C  f. 

•H    0  O         -O 

0,T3  +*      •  •<H 

C  0  —   0 

W    0  ■-*  TS    CL 
*^   0<  0    0 

m   0  O  T3  ^ 

O  -O  »  -M    O 

O  4)    > 

•O  "-'   O    0 

«  t*        1^  >: 

U    0  0;    Q.   0 

c:  »  tu)      0) 

0     O  0     0     S 

t->   ^  t.    CO 

3  4;    3  r^ 

0    O  >      0 

c  .-»  o  ^  o 


0    0 


■O     >  O   "rt 


>»  0 

X  <-• 

^^  <-< 

0  o 

-rH    ^ 

0 

C     0 

»  J= 

u  •-< 

*J 

t)   *H 

</N     M 

*>  o 

c 

0     > 

O    0 

E    0 

+*  ^ 

*»  0   >*  o  0  .o  ^-« 

O.  VH    <->  1-t   r-t  ffl      CO 

0   o  th  t,  c 

0  TJ    O 

>;  -i-.    O  +J  C    U 

<U    '_.   •»  -H  (.1  0 

3    C  k    O  0 

>-t     CO     4>  u  0   ^ 

0         0^  -^  O 

m  TJ  ^  C  C    O 

0     C  01    0  0     0 

•rH     a)        •  t.      >  4J    r-t 

E        0  -^  o  o  at 

0)  T3   n  ^  cv. 

■^0  3  0  E   >. 

t?  o  0  0  x:  o  0 

bo  o  ^  >>  cj   E 


3 


-^ 

r-i 

a 

0       EC 

n 

6 

V             C     0     0 

Fh 

0  «- 

0     0     0 

CO  -a   t«        V 

«     0 

•o   O 

bO   0 

o  0  0  t3  c: 

C  +3 

0     3   r-t 

«    ♦>     >   -H     0 

o  t- 

>  O 

f-     0   r-t 

a  o  0  » 

th  a 

o  o 

0   rH     0 

rH    E    tU>  (^   O 

C   3 

t-  o 

>   o 

rH     4)                    ^ 

=3    O 

a   •> 

O         O 

O     X     t-     0    .-H 

•0 

^£) 

o   c  ♦» 

0)     0   ^     fl 

C    0 

-p  »k 

o 

0            rH 

2^ 

to 

0)  ^— . 

>i   0     3  rH     « 

E  X 

3  *-» 

O    *»   T3 

0     0     tUJrH     U 

ft 

E    0 

C     0    0 

D.   0     0   -H     C 

0   ^ 

0 

0   ^    T3 

>1    t'     »     0 

o  o 

>.    0 

t<     O   -rH 

t->    O                     (- 

c  >-* 

3     O     > 

C  rH    E    C    3 

B 

a 

m   0  c 

0     a   O     0     0 

5 

a+* 

C     0     t. 

a  B    F^  rH    c 

S 

E    0 

TH^-  a 

E  CiJ  <-   a-n 

■O    O 

■o  y 

x:  *J  c  t- 

o 

u 

4^ 

U 

B   -H 

C   -rH 

*->     CO     O     0 

m 

0 

m 

c 

0     > 

0      > 

M   O  VH  T3 

(- 

3 

0 

a  u 

a  u 

C    E    t*  -^ 

T3 

E 

■o 

0    0 

0     0 

0               0      0 

0 

B 

u 

T3    03 

T3     0) 

^     0    ♦>     C 

O 

0 

0 

o 

£   -r*     O 

B 

0 

0 

o 

«^-. 

-t-. 

-♦*     fr.     O 

o 

0 

0 

3 

y 

o  -r*  ^  j2  o  *^  m       G0+* 

•  B  ^•rH^^t'V^i-lO* 

>*C0Ot.rHO3O  3(»0 

«»o*J*»4>-rtE*-'0    C    E    C 


it-*  F*  ca*rt^H4t©   a>  I* 

'■<0OOhJWOE? 


A-17 


1639 


0)        C   « 

■p 

*J  *-> 

a* 

cd    t.  •n 

E  q 

»H    (D     O 

(0 

=J   c 

>>  e  3  -H 

F^    0) 

o  j=  B  e 

O     <U 

t 

■a   O 

a)  > 

e          01 

>» 

a> 

■o       c 

>J    -rH 

-  W    -tJ 

+J 

m  --( 

c 

q  oj 

bo 

f->      0}     T^       Ui 

5  ^ 

o 

01   E   c 

o 

O   o  jr    >i 

3 

a   a 

tn 

■H     (D 

+>    <D 

■H             OT 

q 

u 

+J 

a) 

t)  -p  ♦> 

^ 

«r.    >    bO 

q 

•o   o 

O         *J 

01 

t,   q  +j 

O 

V 

«) 

•-<  >i--^ 

ffl  -.-> 

m  D  -rH  q 

V     CO 

<i> 

> 

t.  q  t^ 

CO 

np   Di   >   0) 

■a 

0)    o 

q 

t< 

<D    a)  S 

C    3 

£        CO   e 

0) 

>>'-' 

0) 

V 

CI. 

O    E 

(-    0)    q; 

ti 

o 

J3 

CO 

*J 

QJ     O   rH     fc. 

u 

^^   4) 

>,  m     - 

♦->     CO 

Oj                  ^ 

at 

o-x: 

>i 

CO 

[h         -o 

ffl  q 

>i  W    G   tJ 

<M 

e 

q 

<0 

a)  -a    O 

c  o 

O    t*    bO  0) 

0) 

0)      > 

cd 

a> 

q  0)  -H 

ffl     CO 

W    ffl  -H    t. 

•o 

E 

>> 

O    CiD    t- 

.-*  ffl 

P.  (1)   cn 

<«   3 

o 

o 

-rt    (-.    4) 

a.  0) 

E    >.  0)    « 

(d 

Kl     CO 

+* 

^ 

+J    ffl    o. 

X   u 

0)       (^  x: 

D.  a)  x: 

0) 

0)           -tJ 

» 

D.-tJ 

E  ^    o    « 

q 

G   u   >, 

(0 

•   E 

c 

V 

O    to  -t^ 

•o  o 

a   O   aJ   C 

t. 

t\J    D 

<u 

t,  -rt  x: 

q  -rH 

E    e  -r^ 

•O  vO  .-1 

E 

.-« 

a-D  *-> 

ffl  *j 

>i  O  -P    ; 


ffl  0)  f^  C 

CO  «-J  0) 

<u  0)  01  v>  n 

c  t,  q  o  c 

o  --H  <D  q  o 

E  CTE-  M 

o  o  0)  n 

t.  t*  o  - 

<-  •  TJ  «) 

t,  0)  q  >i  >^ 

a)  jq  flj  cj  o 

«M  +J  CO  q    r-t 

m  o  q  a>  a> 

q  q  o  U)  E 

ffl  ffl  U  ffl  o 


•H  r-t  ffl 
3  ffl  .-H 
O*  3 

0)  <^  U 
U.    O    U. 

to  *>    (J 


•H     ffl  O 

>  01  q 
(U   tn  q  be 

to   -H  -H  ffl 

rH  q 

•-<    J3  0)  rH 

•H     3  0..-< 

>  a  o  a 


01   o  ^ 
O    O.  >i  E 


C;   q  TJ   >i  fc. 

o  q  q  a> 

*-«    E    ffl    ffl   Q. 


•H 

E  t.  o  <-. 

o 

O    0)         "^ 

c 

-^ 

o  <-  a; 

0)    (0 

m  t,  ** 

0)    u 

*»  c 

©  q  o  3 

J3     III 

m  o 

^    ffl    s    o 

>. 

3   -H 

tn 

■o  o 

E  c: 

■P   +*      -T3 

a  .H 

p 

O          >t  0) 

J=  o. 

to 

c  a  ^  -p 

E 

«    01 

c      ^  o 

>»  0) 

0)  ^ 

ffl  4J  a  ffl 

>>.o 

u  a  c  t^ 

to  q 

O    ffl 

n  0  *-• 

3    0 

r-l     V 

0)  o  -r^  q 

O  -M 

a-H 

01   t>   P   o 

Ti    c 

E   r^ 

>|     ffl     -.H      U 

>    3 

0)  a 

O           TJ 

O 

a 

^  o  -o  a> 

t.    >> 

.-1  a 

D.**  <  J3 

axi 

q  p. 

0)  E  -P 

■O    0<  OJ    (0 
OJ   o        ^ 


4-*  a    I  T} 


♦^     q   rH 
0]      ffl    r-4     0) 

3  >  <a  ^ 

E  -D   f. 
ffl    01  P 


•o 

,-, 

r-i 

0) 

•r* 

o 

3 

•rt 

O 

c« 

V. 

t< 

O 

<u 

P.J«I 

a 

u 

D. 

o 

tl) 

>^ 

» 

0> 

» 

•z. 

0) 

z 

>1 

ti 

01 

o 

^ 

V 

0) 

> 

» 

o 

0) 

u 

=: 

— 

u 

q 

a 

U) 

o 

0) 

t. 

tr\ 

>> 

to 

ffl 

tn 

0) 

p 

u 

trs 

t* 

3 

.tH 

0) 

r-l 

bO«-. 

> 

>. 

0) 

0) 

o 

T3 

ffl 

M 

c: 

<U 

E 

0) 

*J 

0> 

J3 

^ 

0) 

0) 

J= 

x: 

4J 

>. 

01 

o. 

ffl 

0> 

E 

0> 

O. 

>» 

O 

0) 

> 

o 

o 

0) 

r-< 

^^ 

01 

o 

q  TJ  T3     > 

ffl  q  *-.  q  0) 
a   o   a   to 


o   o        -P 

■HE     •   ffl    o> 

\    u      '-^  q  -^ 

f^  0)  f^  q  -H  jr 

a       o  E  ** 

ffl  >,-«H     t* 

>>^    to  0)   bo 
0>   t<         to  P  C 

>     ffl   TJ   -H  -H 

^  q  o>  E  <t>  ^ 

0»    O  TJ    t«  X>    3 


0)  ^  X  q  o  E 
aj  o  4)  o       T^ 


o  P.  01  q  0) 


XI     3     >j   >>T3 


ax: 

E  ■*->  q  ^  r 

Of  q  ffl  -p 


i-l    3 

x: 

>»        q   >> 

q  0)  01 

q  t.  q  CO 

O    I-  JZ 

a   o  a  o. 

•p-t       V 

a 

q  T3 

E  O    W    0) 

3   q  o 

0  O   0)   o 

ffl  *J 

u  o   0>   C 

>> 

*  >,  ffl 

(-   CO   m 

*>0       O       fH 

•H    bD  t.    0> 

J=   WtH     QJ 

■P    C    0)  rH 

■p       a  > 

O  -H  je  ^ 

a  p   E   0) 

c  q  F^  TH 

0)    to    4)    to 

«    O   0} 

TJ  la 

v>  p.  »   to 

0»    0)    to 

to  o       o 

t'  .-<  £  ffl 

3         ^   O- 

O         -P 

E  ^  «- 

p      >. 

OOP 

01  a   01  t^ 

s-^  •  c 

to         01    ffl 

q       t:  oj 

<B   >»  E  w 

ffl   rH   Ti    ♦> 

O     O   -H    ffl 

P,rH     ffl     X 

D.  -P    CO 

E    ffl  ^    fl) 

B  ffl 

O  3 

^  o 

C  TJ 

£3  ffl 

0) 

C  X 

ffl 

B  J= 

^  o 


«  0)  a 
>   u  P. 


•H   o.  . 
E    I 
o>  o 


E 

0)     ^ 

o 


O  (0  0) 

I  0>  CO 

I     to  tl  01 

:  t*  u  *^ 


>*  e  3  «) 

bo  c 

irv  01  4)  0) 


q.        I 
ffl        >*  ; 

0)    U 

>     ffl   TJ 

t.  q  o 

0>    O  T) 


CO    ffl  P 

0)  J3  X 

0)    C  0) 

O   P«  0) 

E    P  C 

0)  q  ffl 

o  o 


p.   0)    01 
E    P   -H 

V    ffl  J= 
C  -P 

q  -H 

<    E    bD 

^  q 

•  P  t. 

—        3 

to    4)  -O 

x:  ^ 

p        o> 
c  q  E 

O    ffl  -H 
HOP 


o 

V 

o 

S 

» 

01 

<*\ 

4)    OJ 

•H 

c 

J3  q 

JI 

o 

o 

m 

•p 

-t^  ffl 

P 

bO 

o 

3 

o 

c 

P. 

c  o 

O 

o 

^H 

c  p 

£ 

»H 

T3 

£ 

ffl 

P 

q 

to 

O   TJ 

E 

4> 

t* 

ta 

» 

o 

a  4) 

4)    >t 

ffl  ^. 

»4 

flj    o 

;o    P. 

4>   u 

c 

V. 

TJ  -H 

B   ffl 

>>  41 

o 

p 

> 

4>  P 

O  c- 

tH 

c 

(m 

*  u 

e  c: 

r-l    01 

p 

0) 

o 

01     V 

3 

o.  C 

0] 

i>e.  CO 

q  r-« 

E   ffl 

m 

C 

to 

M 

o  o 

0)    (< 

o 

o 

3 

a  c_. 

•r*     > 

+* 

p. 

u 

B 

E   O 

to  p   o  OJ  x:  t. 
4)   a  3 

f-t    3    t4    4)  A    CJ 
o   E   u  £   O 
q       TJ  p  -^  4) 

ffl     0)    t<  X 

O    41    C    C    01  P 
ffl    4>         -H    3 

>  >>  q       o  o 

O   •fH     >i-H    P 

«-  1-4      p  > 

O    P.T3  -H    4»    .-    — 

E  4)  t<  t*  ffl  q 

0)  4)  t.  O  O.  .-t  t4 
0)  -H  «-.  -H  c 
a  <-<  £    C    4)    E    0) 

a  c  4;  «  x:  -H  p. 
o  t.  to  P  to  O 


bc 


E 

4)  q 
u  o 


A.I8 


1640 


employee  under  German  labor  law.   He  would  be  entitled  to 
seniority  and  normal  employee  benefits.   In  the  U.  S.,  contract 
workers  ("free  lancers")  do  not  generally  acquire  employee 
status.   Thus,  the  Radios  would  be  better  able  to  manage 
their  free  lance  assignments,  since  there  would  be  no  risk 
of  the  free  lancer  becoming  a  regular  employee. 
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APPENDIX  B 
ENGLISH  GARDEN  LEASE  TERMS  AND  ALTERNATIVES 

Lease  Terms 

The  Radios'  building  in  Munich  has  been  constructed 
on  land  leased  from  the  State  of  Bavaria  under  an  "Erbbaurect" 
contract.   (An  Erbbaurect  is  an  agreement  in  writing  whereby 
the  owner  gives  another  the  right  to  build  on  his  property 
for  a  specific  term,  after  which  all  rights  revert  to  the 
original  owner,  or  his  heirs,  except  for  any  incidental  claims 
accruing  under  the  contract.)   The  lease  term  is  30  years 
and  expires  in  1987.   Approximately  190,000  square  feet  of 
land  has  been  leased  at  a  cost  of  $11,000  per  year. 

Other  important  lease  terms  are  as  follows: 


The  lessee  may  terminate  the  lease  upon  giving  a  one- 
year  notice. 

Upon  termination,  the  lessor  (State  of  Bavaria)  has 
the  option  of  purchasing  the  leasehold  at  a  price 
of  75?  of  its  market  value. 

If,  six  months  after  notice  has  been  given,  the  lessor 
has  failed  to  act  to  purchase  the  leasehold,  the 
lessee  may  sell  it  to  a  third  party  approved  by 
the  lessor. 

The  lessor  has  the  option  to  purchase  the  leasehold 
on  the  ten-year  anniversary  of  the  effective  lease 
date  or  on  each  succeeding  five-year  anniversary. 
The  purchase  price  is  7555  of  its  market  value. 

Technical  equipment  is  not  included  in  the  market 
value  calculation,  and  can  be  removed,  with  the 
permission  of  the  lessor. 

The  premises  must  be  used  exclusively  for  the 
original  specified  purpose. 
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There  is  no  specific  lease  provision  covering  the 
disposition  of  the  building  upon  the  lapse  of  the  lease.   The 
means  of  assessing  the  market  value  upon  disposition  have 
not  been  described.   Further,  no  mention  is  made  of  the 
possibility  of  subleasing  space  in  the  building.   If,  after 
notice  is  given,  the  Bavarian  Government  does  not  purchase 
the  leasehold  improvements,  they  are  not  compelled  to  approve 
any  other  buyer. 

Available  Options 

The  Radios  have  three  options  regarding  the  English 
Garden  building: 

sell  the  building  and  sublease  a  smaller  amount  of 
space  in  Munich; 

sublease  the  unused  portion  of  the  building; 

close  the  unused  portion  of  the  building  and  operate 
it  with  a  reduced  number  of  personnel. 

The  sale  of  the  building  would  generate  a  one- 
time gain  of  $3,523,000  (based  on  a  specialists'  appraisal, 
exclusive  of  taxes,  if  any)  and  would  require  one-time  moving 
costs  within  Munich  of  $220,000.   The  Bavarian  Government, 
which  must  approve  the  sale  or  purchase  the  building,  may 
no^t  cooperate  knowing  that  the  sale  was  part  of  a  plan 
which  would  deprive  the  Munich  economy  of  8^0  jobs. 
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The  second  alternative,  that  of  subleasing, 
may  not  be  legally  possible  because  it  is  not  covered  in  the 
lease  agreement. 

For  purposes  of  determining  the  annual  costs  in 
Section  IV,  we  assumed  the  third  alternative.   It  was  also 
assumed  that  the  operating  costs  of  the  building  would 
decrease  in  proportion  to  the  decrease  in  personnel. 

The  expected  cost  decreases  are  as  follows: 


Cleaning  expense 
Utilities  expense 
Maintenance  expense 
Taxes  and  fees 
Rent  expense 

Total 


Current 

$17/;, 000 

163,000 

122,000 

3-;,  000 

11,000 

$50ii,000 


Expected 
$  38,000 
36,000 
27,000 
34,000 
11,000 
$146,000 


Decrease 

$136,000 

127,000 

95,000 


$358,000 


B-3 


1644 

TABLE  1 
RELOCATION  COSTS  (WITHIN  MUNICH) 

The  following  summarizes  the  estimated  moving 
costs  associated  with  a  move  of  the  local  staff  (270  after 
relocation)  currently  in  the  English  Garden  Building  to 
other  rental  office  space  in  Munich. 

Office  moving  costs  (based  on  R.L.'s 
actual  1976  moving  costs  for  380 
people  with  distance  of  approximately 
1-1/2  miles)  $  25,000 

Studio  reinstallation  (based  on  studio 
set-up  estimate  for  U.  S.  for  four 
studios)  ^5,000 

Office  space  set-up  (based  on  known 

cost  of  walls,  doors,  etc.)  50,000 

Light  fixtures  (based  on  known  cost  of 

such  items)  10,000 

Installation  of  telephone  system 
(150  extensions)  -  current  system 
for  1,000  people  is  ^00  extensions  90,000 

Total  $220,000 
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Thursday,  April  21,  1994. 
NATIONAL  ENDOWMENT  FOR  DEMOCRACY 

WITNESS 
CARL  GERSHMAN,  PRESmENT 

Mr.  MOLLOHAN.  The  next  witness  is  Carl  Gershman.  The  next 
item  that  we  will  consider  this  afternoon  is  the  fiscal  year  1995 
budget  request  of  the  National  Endowment  for  Democracy. 

The  request  is  for  $45  million,  an  increase  of  $10  million  above 
the  appropriation  provided  for  the  current  fiscal  year.  Here  to  tes- 
tify in  support  of  the  request  is  Mr.  Carl  Gershman,  President  of 
the  National  Endowment  for  Democracy. 

It  is  a  pleasure  to  see  you  again.  You  have  waited  a  long  time 
this  afternoon.  If  you  will  proceed  with  your  oral  statement  your 
formal  statement  will  be  made  a  part  of  the  record. 

Mr.  Gershman.  I  know  it  is  late,  and  I  will  be  brief. 

I  want  to  begin  by  welcoming  you.  We  have  had  a  chance  to  talk 
in  the  past.  I  know  you  have  followed  the  Endowment  closely  over 
the  years,  and  I  look  forward  to  working  with  you.  We  appreciate 
the  cooperation  we  have  gotten  from  the  full  committee  and  from 
the  staff. 

You  have  my  full  statement  so  I  will  only  try  to  briefly  summa- 
rize some  of  the  points  £ind  make  three  points  by  way  of  introduc- 
tion and  then  welcome  your  questions. 

The  first  point  I  would  like  to  make  is  that  some  people  have 
said  that  in  the  post-cold  war  world  we  do  not  need  this  kind  of 
work.  My  view,  which  I  think  was  reinforced  by  some  of  the  statis- 
tics Dan  Mica  just  gave  about  the  attitudes  in  the  former  Com- 
munist countries,  the  case  for  being  engaged  in  this  work  is  as 
strong  today  as  ever  in  many  respects,  or  stronger,  because  we  live 
in  a  more  dangerous  world  today  than  the  world  was  just  a  few 
years  ago. 

Instead  of  having  a  new  world  order  which  has  succeeded  the 
post-cold  war  world,  we  have  a  new  world  disorder,  with  ethnic 
conflict,  extreme  nationalism,  terrible  killing  taking  place,  out- 
breaks of  terrible  local  conflicts,  that  democracy  is  something  which 
is  extremely  hard  to  consolidate,  and  these  problems  have  broken 
out. 

During  the  summer,  when  the  Congress  was  having  questions  as 
to  whether  or  not  the  NED  should  be  continued,  there  was  an  out- 
pouring of  sentiment  from  many  of  the  countries  in  which  we  work, 
from  people  like  the  former  President  of  Lithuania;  Elena  Bonner, 
the  widow  of  Dr.  Sakharov;  parliamentarians  in  Ukraine;  the  Dalai 
Lama;  democrats  in  Poland;  Vaclav  Havel;  African  and  Latin  demo- 
crats and  democrats  in  the  Arab  world,  saying:  Please,  we  need 
this;  don't  think  that  the  task  is  over. 
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That  was  the  strongest  vindication  of  our  mission,  to  have  it 
come  from  the  people  who  are  on  the  front  Hnes  in  the  struggle  for 
democracy  today. 

Second,  I  believe  that  the  struggle  for  democracy,  for  democratic 
development,  is  a  long-term  struggle. 

Mr.  Skaggs  [presiding].  Thank  you. 

Mr.  Gershman.  I  am  just  summarizing  my  testimony,  making 
three  points. 

The  first  point  I  made  was  that  the  case  for  engaging  in  this 
kind  of  work  is  stronger  today  than  it  was  even  before  and  that  we 
heard  strong  appeals  from  democrats  all  over  the  world  for  the  En- 
dowment over  the  summer  when  its  existence  was  in  question. 

The  work  for  democracy  is  long-term  work.  I  think  it  is  some- 
times misunderstood  that  democracy  can  be  achieved  quickly  in  the 
short  term.  A  dictatorship  can  fall  in  the  short  term,  but  it  takes 
a  long  time  to  build  a  democracy.  A  democracy  is  something  that 
must  come  from  within.  It  can't  be  imposed. 

It  is  much,  much  more  than  elections.  It  is  a  culture  of  tolerance; 
it  is  strong  institutions.  It  requires  people  who  are  committed  to 
democracy,  because  without  that,  democracy  can't  work. 

I  believe,  given  these  realities  and  if  we  have  a  long-term  per- 
spective, the  costs  can  be  relatively  limited  compared  to  what  it 
would  cost  if  we  wanted  to  try  to  impose  a  system  on  a  country, 
which  wouldn't  work  anyway,  but  it  needs  to  be  understood  to  be 
of  a  long-term  nature. 

A  cooperative  effort  by  the  West  is  important  here;  it  is  not  just 
a  U.S.  task.  I  applaud  the  Subcommittee  for  having  urged  us  to 
convene  a  "democracy  summit"  last  year  in  which  we  brought  to- 
gether similar  institutions  from  Germany,  England,  Canada  and 
Japan  to  enhance  the  cooperation.  Over  the  past  year  we  have  seen 
further  meetings  along  those  lines,  and  we  are  looking  to  try  to  en- 
courage cooperation  on  the  difficult  matter  of  former  Yugoslavia. 

Last,  I  think  this  type  of  work  is  of  a  bipartisan  nature.  All  the 
crises  we  face  in  the  world  today — if  we  look  at  China  and  the 
MFN  crisis  or  Somalia,  Bosnia,  Haiti,  North  Korea,  all  involve  very 
difficult  choices  and  trade-offs.  On  whichever  side  one  falls  in  the 
debate  about  what  we  should  do  in  these  circumstances,  I  believe 
people  can  agree  that  long-term  democracy  work  is  useful  and  will 
serve  our  Nation's  interests  and  will  ultimately  reduce,  if  success- 
ful, the  difficulties  and  the  agony  of  some  of  these  choices  that  we 
have  to  make.  Because  often  the  crises  we  face  in  these  countries 
derive  fundamentally  from  the  absence  of  democracy  and  existence 
of  violence  from  groups  feeling  excluded  or  from  intolerance  and  so 
forth. 

It  is  on  that  basis  of  a  bipartisan  commitment  to  those  tasks  that 
we  look  forward  to  continued  close  work  with  the  committee. 

[The  prepared  statement  of  Mr.  Gershman  follows:] 
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STATEMENT  OF  CARL  GERSHMAN 

PRESIDENT,  NATIONAL  ENDOWMENT  FOR  DEMOCRACY 

TO  THE  SUBCOMMITTEE  ON 

COMMERCE,  JUSTICE,  STATE,  THE  JUDICIARY  AND  RELATED  AGENCIES 

APRIL  21,  1994 

Mr.  Chairman  and  Members  of  the  Subcoonittee: 

I  am  pleased  to  appear  before  you  today  to  support  the 
Administration's  FY95  budget  request  for  the  National  Endowment 
for  Democracy,  and  to  share  with  you — and  to  hear  your  reactions 
to — some  ideas  about  our  future  direction  as  we  enter  our  second 
decade . 

Before  doing  so,  I  want  to  take  this  opportunity  on  behalf 
of  Chairman  John  Brademas,  the  NED  Board,  and,  indeed,  the  entire 
Endowment  family  to  thank  each  of  you  for  the  critical  support 
you  provided  us  during  the  appropriations  battle  last  year.  It  is 
no  exaggeration  to  say  that  without  the  leadership  of  Chairman 
Smith,  Mr.  Rogers,  and  other  steadfast  supporters  of  the 
Endowment  on  both  sides  of  the  aisle,  NED  would  not  have 
survived.  The  consequences  of  such  a  development  are  difficult  to 
measure  precisely.  As  many  of  the  world's  leading  democrats  have 
clearly  indicated,  it  would  have  represented  a  setback  to  those 
struggling  to  consolidate  the  significant  democratic  gains  of 
recent  years  at  a  time  when  these  gains  are  being  seriously 
challenged. 

Those  both  inside  and  outside  the  Congress  who  stood  up  for 
NED  during  the  budget  fight  last  year  recognize  the  value  of  the 
programs  we  fund  in  over  75  countries.  But  just  as  importantly, 
they  understand  that  the  Endowment  is  much  more  than  a 
grant-making  organization.  It  embodies  the  central  concept  of  how 
we  stand  up  for  those  in  the  world  who  seek  the  freedom  to  choose 
their  leaders  and  insure  their  accounteUsility.  Indeed,  reading 
back  over  last  year's  floor  debates,  I  was  struck  by  how  closely 
they  reflect  the  larger  issue  of  the  extent  to  which  our  country 
should  engage  with  the  world  during  the  post-Cold  War  period. 


1648 


The  Caae  for  Continued  gngaaeaant 

Mr.  Chalraan,  no  on*  ■•rlously  suggssts  that  tha  U.S.  can 
cut  itself  off  froB  what  happens  outside  our  borders,  and  to 
characterize  our  critics  as  part  of  an  "isolationist"  trend,  as 
soae  have  done,  would  be  unfair.  But  to  argu*  that  with  the  Cold 
War  ended,  we  can  now  turn  away  frois  international  engageaent  for 
the  purpose  of  tending  to  our  doaestic  probleas  presupposes  that 
these  probleas  are  unrelated  to  davalopaents  abroad.  It  is  sii4>ly 
fallacious  to  believe  that  our  prosperity  as  a  nation  is  not 
threatened  by  a  world  of  econoaic  and  political  disorder. 

As  the  Endoraent's  supporters  in  the  Congress  pointed  out 
during  the  debates  last  sunner  and  fall,  our  country  derives 
nunerous  practical  advantages  fros  the  Endowment's  effort  to  help 
those  striving  for  self-governaent,  an  effort  Secretary  of  State 
Christopher,  in  his  appearance  before  this  subcoaaittee  last 
Bonth,  portrayed  as  "essential."  History  teaches  us  thcvt 
deaocracies  do  not  aake  trair  against  one  another,  export  weapons 
of  aass  destruction,  shelter  terrorists,  or  ignore  the 
environaent.  Deaocracies  honor  huaan  rights  and  provide  fertile 
ground  for  prosperous  econoaies  that  are  the  aost  effective 
safeguards  against  adding  to  the  world's  growing  population  of 
refugees. 

It  is  not  surprising  that  while  the  future  of  NED  was  being 
debated  in  the  Congress  last  year,  activists  with  direct 
knowledge  of  the  fragility  of  newly  created  institutions  in  their 
hoae  countries  cautioned  against  coaplacency  regarding  the  future 
prospects  for  deaocracy.  Typical  was  the  assertion  of  foraer 
Lithuanian  President  Vytautus  Landsbergis  that  the  battle  for 
deaocracy  in  his  country  is  only  "half-coaplete." 

According  to  Preedoa  Mouse,  1993  aarked  the  worst 
single-year  setback  for  freedoa  in  over  twenty  years  of  its 
surveys  of  political  rights  and  civil  liberties  around  the  world. 
A  glance  at  today's  headlines  froa  Moscow  to  Mogadishu,  froa 
Port-au-Prince  to  Pretoria  should  aake  it  eainently  clear  that 
the  struggle  for  deaocracy  did  not  end  with  the  fall  of  coaaunisa 
in  the  Soviet  Union. 
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The  Adalniatration ' «  budgst  request  for  NED  for  Fy9S  is  $45 
Billion,  an  increase  of  $10  million  over  the  current  year's 
level.  He  are  grateful  for  the  strong  si^port  for  our  work  on  the 
part  of  the  Adainistration,  as  expressed  publicly  not  only  by  the 
Secretary  of  State  in  his  appearances  before  congressional 
cosBittees,  but  by  other  seabers  of  the  President's  foreign 
policy  teaa  as  well.  Their  support  for  us  during  last  year's 
appropriations  round  was  indeed  crucial  to  the  outcome.  He  are 
also  delighted  with  the  close  worlcing  relationships  we  have 
developed  with  USIA,  with  %rttich  ve  are  cooperating  on  a  number  of 
fronts . 


Long  Tern  Development  in  Critical  Countarlea 

How  can  the  U.S.  best  remain  engaged  on  the  side  of  those 
struggling  for  freedom?  The  very  definition  of  the  Endoiraent's 
mission,  supporting  democratic  movements,  presupposes  that 
democracy  can  only  grow  from  within  through  the  work  of 
indigenous  organizations  and  groups.  The  £ndotrment  does  not  seek 
to  export  or  impose  democracy,  but  to  plant  seeds  in  the  hope 
that  the  institutions  and  values  of  democracy  will  eventually 
emerge . 

Mr.  Chairman,  there  is  no  better  illustration  of  the  need 
for  long-term  development  of  democratic  culture  and  institutions 
than  the  New  Independent  States  of  the  former  Soviet  Union.  Two 
years  have  passed  since  the  Soviet  Union  disintegrated  into 
fifteen  independent  states.  In  most  of  those  countries— with  the 
possible  exception  of  the  Baltic  States — the  transition  to 
democracy  and  a  market  economy  has  barely  begun. 

It  is  clear  that  in  Russia,  political  democracy  and  a  free 
market  economy  have  not  become  widely  accepted  as  the  way  to 
improve  people's  lives.  The  success  of  Mr.  Zhirinovsky  and  his 
associates  in  last  December's  elections  has  raised  the  alert  that 
democratic  values  are  not  as  far  spread  or  deep-rooted  as  may 
have  been  assumed.  As  the  failure  of  Russia  to  make  e  peaceful 
transition  to  democracy  would  have  serious  geopolitical 
repercussions,  the  Endowment  continues  to  regard  it  as  high  on 
our  list  of  priority  countries.  In  FY95,  ve  plan  to  support  a 
broad  range  of  civic  associations,  electronic  communications, 
rule  of  law  projects,  and  independent  media  and  publishing 
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outlets;  in  short,  projects  that  strsngthsn  tha  indigenous  roots 
of  deaocracy. 

The  Endowment 's  core  instltutaa  continue  to  be  deeply 
engaged  in  Russia.  The  Center  for  International  Private 
Enterprise  (CIPE)  has  placed  particular  ophasis  on  developaent 
of  business  associations  which  will  provide  training  for 
entrepreneurs  while  advocating  Barlcet  reforms.  The  program  of  the 
Free  Trade  Union  Institute  (FTUI)  in  Russia  provides  sector 
specific  training  support  trtiile  continuing  to  assist  the 
independent  trade  unions  in  their  attempts  to  reach  a  broader 
group  of  workers  at  the  local  and  regional  levels.  The 
International  Republican  Institute  (IRI)  and  the  National 
Democratic  Institute  for  International  Affairs  (NDI)  helped 
insure  that  the  December  parliamentary  elections  were  conducted 
in  an  open  and  fair  manner,  and  are  ciirrently  concentrating  their 
efforts  toward  the  development  of  stable  and  democratically 
organized  political  parties. 

The  Endovnsent  has  long  regarded  Dtaraine  as  a  country  of 
central  concern,  given  its  size,  strategic  iiqwrtance,  and  the 
vitality  of  its  democratic  forces.  Just  last  November,  NED's  core 
grantees,  working  together  and  in  conjunction  with  the 
U.S. -Ukraine  Foimdation,  convened  a  broad  cross-sectoral  seminar 
to  help  facilitate  increased  contacts  and  cooperation  among  those 
groups  working  on  behalf  of  democracy. 

The  results  of  Ukraine's  recent  parliamentary  elections, 
where  anti-reformist  elements  have  scored  some  gains,  underscores 
the  need  to  continue  to  support  the  democratic  forces  promoting 
economic  and  political  reforms.  It  is  now  clear  that  the  failure 
to  carry  out  these  reforms  would  have  a  negative  impact  on 
Ukraine's  independence,  which  is  critical  to  the  stability  of  the 
entire  region.  However  the  political  situation  unfolds  in  the 
upcoming  months,  the  Endovnnent  is  committed  to  devoting 
substantial  resources  and  expertise  to  the  continuing  development 
of  independent  trade  unions,  political  parties,  media,  and 
business  institutions. 


Mr.  Chairman,  the  debate  over  the  renewal  of  Most  Favored 
Nation  Trade  Status  for  China  has  highlighted  the  tension  between 
our  commitment  to  universal  human  rights  on  the  one  hand  and 
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d«sir«  to  sxpand  trads  opportunltias  on  th«  other.  Whil*  this 
dAbat*  has  continuad  vithin  tha  Adainiatration  and  tha  Congraaa, 
NED  haa  baan  abla  to  vork  with  a  vida  variaty  of  individuals  and 
groupa  working  to  proaota  both  political  and  aconoaic  raforas 
within  tha  country. 

Mara  again,  tha  China  projaeta  taka  a  long-tans  viaw  of  tha 
inportanca  of  building  civil  aociaty  aa  tha  country  praparaa  for 
the  anomous  intallactual  and  political  faraant  that  is  likaly  to 
follow  tha  and  of  tha  ara  of  Dang  Xiaoping.  NED  program&ing  in 
FY95  will  focus  on  tha  axila  coaarunity  of  activists, 
raforaars-in-axila,  and  atudanta  working  with  thair  counterparts 
inaide  China  to  diaaeainate  idaaa  related  to  the  future  of  their 
country.  The  Endowaent's  prograa  in  China,  as  in  Russia  and 
Ukraine,  is  increaaingly  aulti-aactoral  and  pluraliatic, 
coabining  support  for  groups  that  advocate  worker  and  other 
aspects  of  huaan  righta  with  carefully  targeted  projects  aiaed  at 
enhancing  aarket  raforas  and  strengthening  the  role  of  private 
voluntary  organizations. 

In  tha  abaanca  of  political  rafera,  China's  aconoaic  growth 
has  produced  growing  %rorker  unreat,  and  laadara  of  the  aoveaent 
to  create  autonoaous  trade  uniona  auch  as  NED  grantee  Han 
Dongfang  are  playing  a  leading  role  in  the  deaocracy  aoveaent. 
Han,  «rhose  leadarahip  abilities  and  coaaitaent  to  the  cause  of 
freedoa  and  deaocracy  have  led  aany  observere  to  coapare  hia  to 
Lech  Walaaa,  waa  one  of  the  recipients  of  NED*s  Deaocracy  Award 
preaented  at  our  1993  World  Conference. 

Another  pivotal  country  whoaa  tranaition  to  deaocracy  has 
strong  global  i^lications  is  South  Africa,  where  Endowaent 
grantees  have  been  actively  aeeking  to  enaure  a  free  and  fair 
election.  Whatever  the  outcoae  of  next  week's  historic  vote. 
South  Africa's  citizens  will  need  to  build  up  a  culture  of 
deaocracy  and  pluralisa  that  was  crushed  by  the  system  of 
Apartheid. 

For  the  Endotment,  this  translates  into  programs  to  promote 
democratic  dialogue,  independent  aedia,  research,  democratic 
education,  conflict  resolution,  and  leadership  training.  Both  the 
National  Democratic  Institute  for  International  Affairs  (NDI)  and 
the  International  Republican  Institute  (IRI) ,  which  have  aade 
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significant  contributiona  to  th«  •lactoral  procass,  plan  to  b« 
activa  in  political  party  davalopMuit  and  in  aaaisting  tratchdog 
groups  to  anaura  tha  intagrlty  of  tha  transition  procass. 

The   racant  signing  of  tha  North  Aaarlca  Fraa  Trada  Agraaaant 
batwean  Canada,  Maxico  and  tha  Dnitad  Statas  has  not  only  opanad 
avenues  of  trada  between  the  thraa  countries  but  has  put  a 
spotlight  on  the  political  systaa  in  Mexico,  trtiose  ruling  party 
has  held  a  virtual  monopoly  of  political  office  for  over  60 
years.  The  fairness  of  the  upcoaing  presidential  elections  in 
August  1994  will  be  a  major  test  of  irtiether  Mexico  is  in  fact 
Boving  towards  a  nodam  political  democracy. 

The  Endowment  is  providing  support  to  a  variety  of  civic 
organizations  for  democracy,  which  have  dedicated  themselves  to 
making  the  August  election  a  test  of  the  government's  stated 
connitment  to  political  reform.  Other  NED  activities  in  Mexico 
include  support  for  a  human  rights  group  that  has  investigated 
abuses  in  the  Chiapas  region,  where  the  recent  rebellion  has  also 
served  as  a  catalyst  for  serious  discussion  of  the  need  for 
electoral  reform.  Cooperation  with  organizations  in  Maxico  will 
not  only  assist  democratization  efforts  but  will  also  serve  to 
provide  an  unprecedented  foundation  for  forging  graasroots  links 
between  Americans  and  Mexicans. 

In  each  of  the  countries  of  high  priority,  Russia,  Ukraine , 
China,  South  Africa,  and  Mexico,  the  Endowment  is  committing 
substantially  greater  resources  in  FY94  than  last  year.  (For 
Russia,  South  Africa,  and  Mexico  each,  the  projected  increment  is 
either  near  or  in  excess  of  100%.)  We  have  been  able  to  raise  the 
allocation  levels  in  these  countries,  as  well  as  in  the  Middle 
East,  where  the  number  of  indigenous  democratic  initiatives  we 
are  able  to  support  has  increased  dramatically  during  the  past 
year,  because  of  the  increased  appropriation  we  received  for  the 
current  year.  In  addition  to  bolstering  our  program  in  areas  of 
high  priority,  the  $5  million  increase  has  also  enabled  us  to 
identify  new  grantees,  to  expand  the  programs  of  existing 
grantees,  and  to  begin  operating  in  countries  (such  as  the 
Central  African  nation  of  Chad)  where  NED  has  never  before  made  a 
grant. 
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WgP's  Strafale  Plan 


Raspondlng  to  a  rrci— ndation  of  tbo  Conaral  Accounting 
Office,  th«  EndovB«nt*s  govaming  Board  of  Diraetors  approvad  in 
1992  a  Btratagic  plan  aatting  forth  broad  prograamatic  objaetivas 
for  tha  foraaaoabla  futura.  Tha  plan  calls  for  NED  to  awphaaiga 
those  characteristics  that  offer  a  coaparative  advantage,  naaely, 
its  suit i -sectoral  structure,  its  nongovemasnal  status,  and  the 
singularity  of  its  aission  to  proaote  deaocraey. 

I.  A  Full  Padcaaa  IfponM 

The  Endcvaent's  aultisectoral  structure  has  enabled  it  to 
play  a  broad  coordinating  role  in  each  of  the  high  priority 
countries  highlighted  above.  For  exaaple,  vitl^  af forts  just 
getting  underway  in  Mexico  to  unite  the  various  reforaist  groups 
working  to  insure  a  free  and  fair  electoral  process,  we  recently 
brought  together  representatives  of  these  groups  with  our  core 
grantees  as  well  as  other  private  U.S.  donor  groups.  This  aeeting 
was  but  one  of  aany  HED  has  convened  during  the  past  year  to 
diacuss  broad  aulti-sectoral  initiatives  for  the  Kiddle  Bast  and 
for  countries  as  diverse  as  China,  Okraiae,  Zaire,  and  Roaania. 

Coordinating  efforts  of  this  kind  have  served  to  offer  a 
full  package  response  to  the  coq>lex  needs  of  eaerging 
deaocracies.  This  response  is  particularly  iaportant  in  light  of 
the  close  relationship  between  political  and  eeonoaic  refora, 
evident  in  each  of  the  Bndowaent*s  high  priority  countries. 

NED  has  been  able  to  function  as  a  coordinating  center  as  a 
result  of  its  unique  structure,  which  includes  its  relationships 
with  the  four  constituent  institutes  in  the  fields  of  labor, 
business,  and  party  developaent  as  well  as  a  wide  array  of 
discretionary  grantees  that  sponsor  initiatives  in  areas  such  as 
hiiaan  rights,  conflict  resolution,  civic  education,  independent 
aedia,  and  the  rule  of  law.  The  Bndowaent's  structure  reflects 
the  realization  that  the  establishaent  of  deaocraey  is  not 
liaited  to  the  successful  conduct  of  elections  but  involves  the 
strengthening  of  civil  society,  deaocratic  political 
institutions,  and  deaocratic  culture. 
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The  EndotrB«nt'B  rol«  aa  a  coordinating  cantar  for 
Bultifacatad  daaocratlc  Inltiatlvaa  haa  baan  furthar  anhancad  by 
work  with  our  countarpart  organixatlona  abroad,  a  procaaa  that 
was  set  in  action  by  a  seating  held  at  Airlie  House  last 
February,  which  took  place  at  the  urging  of  this  siibconnittee.  As 
I  reported  to  you  laat  year,  the  Airlie  House  aeeting  offered  an 
opportiinity  for  the  participants  froa  the  U.S.,  Canada,  Great 
Britain,  and  Geraany  to  ahare  inforaation  and  perapectlves  on 
democratic  institution  building,  as  well  aa  to  develop  strategies 
for  future  cooperation.  A  follow-up  aeeting  held  in  Bonn  in 
November  hosted  by  the  Konrad  Adenauer  Foundation  focused  on  the 
problens  of  transition  in  Central  and  Eaatam  Europe,  and  it  was 
decided  that  the  next  aeeting  would  be  hosted  by  the  Westminster 
Foundation  sometime  this  year.  It  was  alao  agreed  that  the 
Endowment  would  explore  the  possibility  of  developing  a  common 
initiative  for  the  former  Yugoalavia. 

He  have  alao  been  in  touch  with  the  atudy  commissions 
examining  proposals  to  establish  new  democracy  foundations  in 
Sweden  and  the  European  Community.  Furthermore,  we  are  consulting 
closely  with  officiala  in  Japan,  trtiich  aant  an  obaarver  to  the 
Airlie  Houae  maating,  on  how  bast  to  develop  its  own  approach  to 
providing  democratic  assistance.  Earlier  this  month  Chairman 
Brademas  was  able  to  take  advantage  of  a  trip  to  Japan  on  other 
business  to  hold  several  high  level  discussions  on  this  subject, 
and  I  will  be  following  up  with  additional  meetings  this  summer. 
As  we  continue  these  discussions,  we  are  delighted  to  have  as 
U.S.  Ambassador  former  Vice  Prealdant  Walter  Mondale,  the 
immediate  past  chairman  of  the  National  Democratic  Institute  and 
a  former  NED  Board  member. 

II.  Providing  Venture  Capital 

Mr.  Chairman,  it  is  significant  that  the  foundations  that 
have  come  into  existence  in  Canada  and  Great  Britain  since  the 
establishment  of  NED  have  been  modeled  closely  along  the  lines  of 
the  Endo%raient,  namely,  as  publicly  funded  entities  with 
nongovernmental  status  and  legislative  accountability.  As  called 
for  in  the  1992  strategic  plan,  the  Endowment  has  taken  advantage 
of  its  o%n)  nongovernmental  status  to  become  engaged  in  countries 
where  the  forces  of  authoritarianism  continue  to  prevail. 
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We  re9ard  support  to  daaocrats  In  thase  countries  as 
"vsnturs  capital"  to  help  thaa  ovarcoaa  th«  aany  social, 
cultural,  political  and  historical  barriers  they  face.  To  offer  a 
fev  exa]q>les,  in  the  current  fiscal  year,  ve  have  begun  or 
continued  prograas  on  behalf  of  groups  working  to  achieve 
desocratlc  gains  in: 

Vietnam,  where  we  are  supporting  several  initiatives 
designed  to  promote  the  country's  evolution  toward  an  open  and 
deaocratic  society; 

The  Middle  East,  where  NED  has  encouraged  the  creation  of 
non-govemBental  organizations  and  supported  activities  designed 
to  proaote  deaocratic  values  throughout  the  region,  including  the 
West  Bank  and  Gaza.  %fhere  both  party  institutes  have  begun 
prograas  on  behalf  of  groups  working  to  achieve  deaocratic  gains; 

Cuba,  where  our  trade  union  institute  assists  Cuban 
deaocratic  unionists  in  building  international  contacts, 
publicizing  and  filing  trorker  rights  coi^>laints,  and  obtaining 
the  release  of  political  prisoners; 

Kenya .  where  our  business  institute,  in  conjunction  with  an 
indigenous  association,  is  initiating  a  dialogue  between  the 
public  and  private  sectors  to  expand  entrepreneurial  opportunity; 
and 

Foraer  Yuooslavia  .  where  we  are  participating  in  the 
rebuilding  of  civil  society  in  that  besieged  region  through  a 
variety  of  grassroots  initiatives,  including  support  for 
Sarajevo's  only  independent  radio  station  and  the  daily  newspaper 
Oslobodienie.  trtiich  was  literally  kept  alive  last  winter  as  a 
result  of  NED  assistance. 


Hr.  Chairaan,  it  is  difficult  to  convey  a  sense  of  the 
richness  of  the  Endoinaent's  global  prograa  by  a  aere  description 
of  selected  grants,  since  each  of  the  over  150  awarded  during  a 
typical  year  aakes  its  ovm  unique  contribution  to  the  developaent 
of  deaocracy.  Still,  certain  prograas  offer  particularly  draaatic 
and  creative  illustrations  of  efforts  to  overcoae  the  kinds  of 
obstacles  faced  by  deaocrats  today  throughout  the  world. 
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Iraq 


One  •xampl*  !■  th«  work  of  th«  Fr—  Iraq  Foundation,  which 
has  used  Endo%nMnt  support  during  its  two  years  of  operation  to 
spearhead  a  aove  by  Iraqi  deaocrats  to  broaden  the  espousal  of  a 
denocratic  future  for  a  country  victiaized  by  one  of  the  world's 
■ost  brutal  dictatorships.  Throu^  seetings,  seaainars,  and 
presentations,  the  Foundation  has  helped  to  strengthen  acceptance 
by  Iraqis  of  deaocratlc  principles  and  practices,  %rtiile  serving 
as  a  focal  point  and  clearinghouse  for  Iraqi,  deaocrats. 

During  the  current  year,  the  Foundation  will  bring  to 
completion  its  project  for  a  radio  series  on  deaocracy,  to  be 
broadcast  inside  the  coiuitry,  as  well  as  continue  publication  of 
its  newsletter  "Iraqi  Issues,  **  now  being  distributed  routinely 
in  Iraq  via  the  region  under  Kurdish  adainistration.  The 
Foundation  is  also  establishing  a  regional  forua  for 
citizen-based  nonitoring  of  the  Kurdish  regional  adainistration 
and  producing  a  series  of  studies  on  a  possible  future 
consitution  for  Iraq. 

One  of  the  Foundation's  principals,  the  distinguished  Iraqi 
author  Kanan  Nakiya,  has  pointed  out  that  these  NED-funded 
projects  have  created  "a  new  and  enriching  cliaate  of  ideas  on 
issues  of  deaocracy,  toleration  of  differences,  secular isa  and 
the  imperative  for  a  central  focus  on  huaan  rights  in  the 
building  of  a  new  order  in  Iraq." 


Nigeria 

While  the  long-awaited  proaise  of  return  to  civilian  rule  in 
Nigeria  reaains  unfulfilled,  deaocratic  activists  continue  to 
press  the  ailitary  govemaent  to  aake  good  on  its  proaises. 
Nonetheless,  with  each  round  of  protest,  increasing  niiabers  of 
human  rights  and  pro-democracy  activists  are  being  arrested  for 
expressing  dissent. 

With  support  from  NED,  the  roiinii<t-t--ee  for  the  Defense  of 
Human  Rights  (CDHR)  has  provided  a  legal  assistance  program  for 
activists  arrested  in  connection  with  huaan  rights  and 
pro-democracy  action.  The  Committee,  which  investigates  and 
disseminates  information  on  human  rights  abuses ,  also  serves  as 
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the  lead  organization  in  the  Caapaign  for  Democracy,  a  coalition 
of  40  labor,  huaan  rights,  student  and  other  civic  organizations 
vhich  have  organized  a  caapaign  in  support  of  a  retxim  to 

civilian  rule. 

Another  key  coaponent  of  the  coalition,  the  civil  Liberties 
Organization  (CLO) ,  has  used  Endowaent  support  to  help  it  branch 
out  to  virtually  every  region  of  the  country  and  establish  a 
reputation  as  one  of  the  premier  huaan  rights  groups  in  all  of 
Africa.  The  CLO's  Executive  Director,  Abdul  Oroh,  has  IDcened 
NED '6  work  in  Nigeria  to  "oxygen,"  noting  that  "if  it  is 
scrapped,  the  deaocratisatlon  process  in  Africa  would  be 
seriously  endangered." 

Burma 

One  of  the  most  repressive  regiaes  in  the  world  today  is  the 
military  dictatorship  of  Burma,  dramatized  by  the  five-year 
detention  of  the  leader  of  the  movement  for  democracy,  Nobel 
Laureate  Axing  San  Suu  Kyi.  Mr.  Chairman,  you  will  remember  that 
in  February  Mrs.  Aung  San  Suu  Kyi  met  vith  your  colleague  Bill 
Richardson,  who  delivered  a  message  of  support  from  President 
Clinton.  Since  1990  the  Endotment  has  provided  assistance  to  the 
Burmese  democratic  opposition,  enabling  it  to  circulate  accurate 
information  about  the  regime  and  to  promote  unity  across  the 
numerous  ethnic  groups  it  represents. 

During  the  past  year,  HED  has  funded  a  radio  program  taped 
in  Bangkok  and  the  border  areas  of  Burma  and  broadcast  from  Oslo, 
Norway,  under  the  direction  of  the  democracy  movement.  The 
broadcasts  of  the  Democratic  Voice  of  Burma  are  transmitted  over 
shortwave  and  received  throughout  the  country.  Air  time  is  rented 
from  the  Norwegian  Broadcasting  Station,  and  Information  centers 
for  the  station  are  located  in  Bangkok  and  Manerplaw,  Burma. 
During  the  coming  year,  the  programs  will  be  extended  to  an  hour 
per  day,  focusing  on  such  subjects  as  the  international  effort  to 
free  Aung  San  Suu  Kyi  and  other  political  prisoners,  the  efforts 
of  the  UN  to  bring  the  military  government  into  line  with 
international  standards,  and  information  about  the  Burma 
democracy  movement  in  the  liberated  areas. 
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Dr.  S«ln  Win,  leader  of  Bursa's  govarraMnt-in-axlla,  has 
obsarvad  that  tha  Endowsanfa  support  for  prograas  such  as  tha 
radio  transsissions  "is  of  graat  laportanca  and  could  saka  a 
diffarance  batvaan  total  victory  and  dafaat  for  the  denocratic 
forces .  ** 

Former  Yuaoalavia 

While  the  attention  of  the  world  focuses  on  the  inhuaanity 
and  destructiveness  of  the  forces  of  extreae  nationalisn  in  the 
region,  several  Endo%nient  grantees  are  aanaging  to  bridge  ethnic 
differences  in  highly  constructive  ways.  One  auch  organization, 
the  Croatia-based  Erasmus  Guild,  has  strengthened  the  voices  of 
peace  and  dialogue  in  Croatia  and  Bosnia-Herzegovina  by  providing 
a  contact  point  for  Serba,  Muslias  and  Croats  trtio  oppose  military 
conflict  as  a  means  of  solving  national  disputes. 

As  the  historic  accord  signed  recently  between  the 
governments  of  Bosnia  and  Croatia  moves  forward,  steps  toward  a 
political  aolution  must  also  be  sought  at  the  grassroots  level. 
The  Erasmus  Guild  is  one  civic  organization  in  Croatia  trtiich  has 
been  at  the  forefront  of  efforts  to  promote  inter-ethnic 
understanding.  Last  November  it  used  an  Endowment  grant  to 
conduct  the  first  meeting  between  citizens  of  Croatia  and  of 
Serbia  since  the  war  began  in  1991.  The  participants  agreed  that 
this  roundtable  would  be  the  first  in  a  series  of  inter-ethnic 
dialogues,  and  the  Endowment  is  supporting  the  Guild's  second 
round  of  dialogues,  this  one  between  Muslims  and  Croats.  We  are 
now  exploring  with  the  Erasmus  Guild  the  possibility  of  bringing 
together  democratic  practitioners  from  the  region— many  of  then 
NED  grantees — with  Western  donor  and  partner  groups  to  produce  an 
agenda  for  building  civil  society  in  the  region. 

Iraq,  Nigeria,  Bunui,  the  former  Yugoslavia:  in  each  case 
the  Endowment  is  supporting  civic  initiatives  designed  to  lay  the 
groundwork  for  the  establishment  of  durable  institutions  and 
democratic  processes  which  are  the  only  basis  for  lasting  peace. 
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III.  A  emn^mr   of  Pmoeratie  Id— 

In  addition  to  taking  advantaga  of  VBD's  ■ulti-sactoral 
structiirc  and  trorking  at  tha  "cutting  adga"  of  doaocracy,  tha 
third  alaaant  of  tha  1992  atratagic  plan  calla  for  an  anhancad 
rola  for  tha  Endowaant  aa  a  vital  eantar  of  daaoeratic  idaaa.  I 
Bhould  point  out  that  in  Saptaabar  1992  tha  6JU>  adviaad  that  tha 
activitiaa  daaignad  to  aaat  thia  objactiva  ara  conaiatant  with 
our  authorizing  lagialation. 

Mr.  Chairaan,  the  asqMrianca  of  tha  paat  fav  yaara  haa  aho«m 
that  the  taak  of  conaolidating  nav  daaoeraciaa  haa  provan  aora 
conplex  than  aiaply  tha  toppling  of  dietatorahipa .  Aa  a 
conaequence  of  the  wave  of  daaocratization  during  the  paat 
decade,  there  ia  now  a  vaatly  expanded  range  of  experience  froa 
every  region  of  the  globe  that  can  provide  valuable  laaaona  about 
Buccessful  Btrategiea  for  building  deaocracy.  Yet  aany  critical 
questions  renain  poorly  underatood,  and  auch  reaaina  to  be 
learned  about  the  aocial,  cultural,  econoaic,  political,  and 
institutional  factors  that  facilitate  or  obatruct  daaoeratic 
developaent. 

In  January  1994,  the  Endowaent'a  Board  gave  final  approval 
to  the  establiahaent  of  the  NED  International  Forua  for 
Deaocratic  Studies.  Although  the  Board  has  taken  the  view  froa 
the  outset  that  its  liaited  grant  funds  should  be  used  to  aaaiat 
prograas  and  institutiona  abroad,  it  haa  always  recognized  the 
iaportance  of  knowledge  and  the  exchange  of  ideas  for  the 
strengthening  of  deaocracy.  The  grants  prograa  has  benefitted 
enoraously  froa  NED's  biennial  conference  and  the  Journal  of 
Demoeraev .  both  of  which  have  provided  opportunities  for 
activists  and  other  etudents  of  deaocracy  to  reflect  seriously 
about  its  key  iaauas. 

The  International  Porua  for  Deaocratic  Studies  will  draw 
upon  an  unparalleled  network  of  contacts  froa  every  comer  of  the 
globe  to  help  it  systeaatically  address  key  issues  in  the  effort 
to  proBOte  and  consolidate  deaocracy.  Through  two  aajor  annual 
conferences  at  which  papers  will  be  presented  and  subsequently 
published  and  a  series  of  other  saaller  aeetings,  a  wide  variety 
of  topics  will  be  explored,  such  as  the  decline  of  political 
parties,  the  relationship  between  deaocracy  and  huaan  rights,  the 
aanageaent  and  reduction  of  ethnic  conflict,  the  nature  and 

-  13  - 


1660 


proap«cta  of  Asian  daaocracy,  civil-ailitary  ralations,  tha 
causas  and  conaaquancas  of  political  comqption,  and  tha 
co^fwtibility  of  lalaa  vith  daaocracy. 


In  addition,  the  Porua  vill  housa  a  collaction  of  the  aost 
inportant  publications  dealing  vith  daaocracy,  as  well  as  a 
variety  of  resource  aaterials  produced  by  Endowaant  grantees  that 
can  be  used  by  others  engaged  in  siailar  efforts.  The  library 
vill  seek  to  conputerize  inforaation  on  HED  prograas,  and  to 
build  a  database  on  deaocracy  proaotion  in  cooperation  vith  the 
other  aajor  organizations  in  tha  field. 

Needless  to  say,  ve  are  excited  about  the  benefits  this 
initiative  vill  bring  to  the  Endovaent's  vork  and  intend  to  keep 
the  Congress  fully  inforaed  as  it  develops.  The  Forua  vill  be 
formally  launched  next  aonth  vith  a  conference  on  the 
relationship  betveen  econoaic  refora  and  deaocracy,  vhich  vill 
include  presentations  by  the  foraer  Polish  finance  ainister,  the 
foraer  Venezuelan  minister  of  trade,  and  the  foraer  head  of  the 
Economic  Coaaission  for  Africa.  I  aa  happy  to  report  that  ve  have 
already  succeeded  in  raising  private  funds  to  cover  part  of  the 
cost  of  this  conference. 

As  you  knov,  Mr.  Chairaan,  it  has  been  the  Endotnnent ' s 
policy  to  use  public  funds  for  grants  to  groups  vorking  for 
democracy  and  to  raise  private  funds  for  activities  such  as  the 
Journal  and  the  biennial  conference.  In  order  to  prevent 
expenditures  for  the  Forum  from  eating  into  NED*s  grants  program, 
the  Board  has  aade  it  clear  that  it  expects  at  least  some  portion 
of  the  cost  to  be  covered,  even  during  this  initial  period,  by 
privately  raised  funds.  It  is  hoped  that  in  the  long  run,  the 
budget  can  be  supported  to  the  maximum  extent  possible  in  this 
manner . 


Raising  Private  Funds 

This  leads  me  to  the  larger  subject  of  raising  counterpart 
support  for  our  program  from  non-U. S.  Government  sources.  During 
Senate  consideration  of  the  State/USIA  authorization,  it  vas 
proposed  that  the  Endovment  and  its  core  grantees  be  required  to 
raise  a  set  percentage  of  contributions  each  year  or  face  a 
corresponding  reduction  in  the  annual  authorization. 
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As  our  Senat*  muppav^r*   pointed  out,  a  ■andat.ad  raquir«a«nt 
to  raiss  Bonay  would  hava  a  nuabar  of  datriaantal  af facts,  aaong 
thaa  tha  nacaaaity  of  eraating  at  substantial  axpansa  a  larga 
buraaucracy  to  handla  caplicatad  laauas  ralatad  to 
adnlniatration,  co^utation  and  varification;  tha  anoraous 
axpanditura  of  time  and  othar  rasourcaa  fundraising  activity 
would  divart  froa  our  eantral  aiaaion;  and  tha  langthaning  of  our 
prograaaatic  raaponaa  tiaa  to  urgant  aituationa  in  tha  f laid 
while  grantees  aaelc  to  seat  fundraiaing  r^uirasanta. 

Since  the  aarliaat  daya  of  tha  Endewaant,  wa  hava  worked 
with  granteea  on  an  inforaal  baaia  to  help  leverage  our  granta 
with  additional  funda.  The  Board  policy  to  limit  overhead 
expenses  that  can  be  claiaed  by  U.S.  grotqw  %rhich  adainiatar 
diacrationary  granta  virtually  guarantaea  that  they  auet 
contribute  their  o%m  reaourcea  to  theae  projects.  Purtheraore, 
NED'S  core  granteea  all  aupplaaent  their  NED  grants  priaarily 
with  in-kind  contributiona  in  the  fora  of  unpaid  professionals 
who  offer  their  tiae  and  expertiae  without  charge.  Finally,  other 
foundations  would  be  unwilling  to  aake  contributions  to  the 
Endowaent  for  granta  over  trtiich  our  Board  haa  the  final  aay, 
ainea  thaaa  foundationa  would  want  to  fund  these  prograaa 
directly.  (Foundation  funding  ia  partiapa  acre  likely  for  the 
activitiaa  of  the  International  Forua  for  Daaocratic  Studiea.) 

We  are  trorking  with  our  core  granteea  to  aaaaable  a  report 
by  June  that  of fare  our  beat  eatiaata  of  non-public  reaourcea 
contributed  last  year  to  tha  Endowaent* a  overall  afforta.  We 
would  be  happy  to  ahara  the  report  with  thia  aubcoaaittae. 

Mr.  Chairaan,  %im   believe  it  appropriate  for  the  Endowaent  to 
aeek  to  auppleaent  its  cengreasienal  appr^riation  by  leveraging 
scarce  public  dollara  (though,  for  tha  reasona  atated  above,  we 
hava  aerioua  doubta  about  both  the  deairability  and  feaaibility 
of  aandated  requireaenta) .  Thia  ahould  not,  however,  obacura  the 
fact  that  aa  an  organisation  that  aarvea  a  public  purpoae,  the 
Endowaent  ia  a  %rorthy  recipient  of  public  funda.  He  realise  that 
all  auch  recipienta  auat  tighten  their  belta  during  thia  period 
of  retrenehaent,  and  you  can  be  certain  that  the  Endowaent  ia 
coaaittad  to  reaaining  cost-effective.  He  ifelcoae  your  input 
toward  thia  end. 
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Internal  Management 

The  Endowment's  conmitaent  to  cost-effectiveness  is  best 
reflected  in  o\ir  continuing  efforts  to  iiqileaent  the  managerial 
changes  recommended  three  years  ago  by  the  General  Accounting 
Office.  Mr.  Chairman,  last  year  I  outlined  the  various  reforms  we 
have  incorporated  into  our  planning,  evaluation,  and  financial 
procedures.  I  can  only  add  that  ve  have  refined  these  procedvires 
and  continue  to  seeX  means  of  maximizing  staff  and  board  review 
of  each  grant  at  each  stage  of  the  process:  before  it  is  awarded, 
during  the  period  of  implementation,  and  following  its 
completion.  The  annual  priorities  document,  t^ich  is  guided  by 
the  strategic  plan,  is  used  extensively  in  planning  and 
monitoring  annual  allocations  on  a  country  and  regional  basis. 

The  evaluation  process  is  built  into  the  design  of  each 
program,  with  evaluation  criteria  requiring  approval  by  the  Board 
along  with  the  grant  itself.  In  addition,  NED  continues  to 
commission  evaluations  carried  out  by  independent  experts  for 
countries  where  there  are  multiple  Endotnaent-funded  projects.  For 
example,  in  FY93  independent  evaluations  were  conducted  in 
Romania,  South  Africa,  and  Mexico,  copies  of  irtiich  have  been 
shared  with  the  subcommittee.  These  evaluations  have  been  highly 
useful  in  helping  the  staff  and  Board  make  difficult  programmatic 
choices  with  limited  funds,  thus  enabling  HED  to  carry  out  its 
priorities  efficiently  and  effectively. 

Last  year  we  reported  that  the  Endowment  had  stepped  up  its 
financial  control  capabilities  through  hiring  additional 
administrative  staff  in  the  areas  of  auditing,  accovinting,  and 
grants  management,  and  developed  a  detailed  strategy  for 
conducting  audits  in  accordance  with  0MB  Circular  A-133.  As  we 
noted,  reqfuiring  full  compliance  audits  for  both  grantees  and 
subrecipients  for  each  grant  over  $25,000,  as  called  for  in 
A-133,  has  increased  substantially  the  amount  of  staff  effort 
needed  to  identify  audit  firms,  obtain  bids,  engage  auditors, 
review  their  reports,  and  resolve  audits. 

I  am  pleased  to  report  that  last  month  0MB  informed  USIA*s 
Inspector  General  that  it  had  approved  the  Endowment's  proposed 
alternative  strategy  for  complying  with  A-133  in  a  more 
cost-effective  manner.  In  explaining  the  ruling,  CMfB's  Chief  of 
Financial  Standards  and  Reporting  agreed  with  NED  that  because  a 
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largs  nxmbmr   of  subrseipicnts  mrm   loeatad  In  d«v«loping  eountrios 
that  do  not  hav*  profassional  audit  organisations  and  a  financial 
sanagaaant  infraatructura  coMBon  to  davalopad  countrias,  it  %ra8 
nacassary  to  iaport,  at  graat  axpansa,  auditors  who  found  it 
difficult  to  apply  tha  raquirad  audit  procaduras. 

Tha  risk-baaod  stratagy  offarad  as  an  altamativa  will  sava 
substantial  aaounts  of  taxpayar  aonay  vithoul;  in  any  way 
conpromising  NED's  ongoing  rasponsibility  to  dataraina  that  all 
grantaes  and  subgrantaas  coi4)ly  with  lavs  and  ragulations 
applicable  to  tha  funds  thay  racaiva.  Thia  davalopnant  is  fully 
consistent  with  the  aovaaant  to  "rainvant  govamBant,"  and  va 
salute  all  those  in  both  0MB  and  USIA  who  halpad  us  achieve  thia 
highly  desirable  outcoae. 

The  Benefits  of  Deaoeraev 

Mr.  Chairaan,  the  post-Cold  Nar  world  is  full  of  peril: 
ethnic  and  regional  conflicts,  nudaar  proliferation,  aaaaiva 
outflows  of  rafugaaa,  and  tha  riaa  of  religious  fundaaantaliaa 
are  but  a  few  of  the  probleas  that  create  difficult  choices  for 
foreign  policy  decisionaakars.  For  axaaple,  do  we  insist  on  huaan 
rights  protection  even  if  it  jeopardizes  Aaerican  jobs?  Do  we 
iapose  sanctions  that  aay  hurt  thoae  already  Buffering  under 
despotic  regiaes?  Do  we  involve  Aaerican  soldiers  in  risky 
peacekeeping  vanturaa? 

Although  each  of  the  probleas  that  besets  the  post-Cold  Nar 
world  has  its  o«m  particular  aet  of  cauaea,  the  absence  of 
deaocracy  is  a  coaaon  elaaant  in  aoat  if  not  all  of  thaa.  And 
although  tha  agonizing  foreign  policy  queations  wa  face  split  us 
along  varioua  ideological  and  partiaan  fault  lines,  supporting 
the  developaent  and  nouriahaent  of  deaocratic  institutions, 
inasBuch  as  it  offers  the  best  hope  of  providing  long-tera 
solutions  to  the  world's  aost  intractable  probleas,  represents  a 
strategy  for  the  U.S.  on  which  there  can  be  broad  agreeaent. 
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The  Endowment's  success  can  be  traced  in  large  measure  to 
the  fact  that  it  reflects  the  broad  bipartisan  commitment  to  the 
success  of  those  fighting  to  achieve  freedom  and  democracy.  That 
commitment  is  sustained  by  the  financial  and  other  support 
provided  annually  by  this  subcommittee,  and  we  sincerely  hope 
that  we  can  continue  to  merit  it. 
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Mr.  Skaggs.  Thank  you  for  your  testimony  and  your  patience  in 
waiting  through  the  rest  of  the  bill  of  fares  this  afternoon. 

As  I  am  sure  you  are  aware,  the  conferees  on  the  State  Depart- 
ment authorization  bill  concluded  this  week  with  flat  authorization 
amounts  for  the  Endowment,  which  will  preclude  us  from  meeting 
your  budget  request  for  any  additional  funds  in  1995  compared  to 
1994.  I  don't  know  whether  you  anticipate  going  through  any  for- 
mal resubmission  of  material  to  us  that  will  reflect  that  constraint, 
but  we  are  going  to  be  capped  at  that  $35  million  figure,  obviously. 

Mr.  Gershman.  We  understand  that.  If  the  Committee  wants 
that  submission,  we  could  make  it. 

Obviously,  we  deeply  appreciate  the  commitment  which  the  Ad- 
ministration has  shown  to  the  Endowment.  This  is  an  issue  which 
the  President  highlighted  in  his  campaign  and  his  foreign  policy 
team  has  shown  this  continually  in  many  different  ways,  and  we 
have  a  very  close  working  relationship  with  the  Administration. 

Obviously,  the  budget  submission  was  made  before  an  action  in 
the  Senate  which  limited  the  authorization,  and  now  the  conference 
agreed  to  limit  it  at  that  level.  These  are  realities  that  we  face. 

It  is  an  interesting  fact  that  the  budget  for  the  Endowment  is 
less  than  what  it  costs  to  mothball  one  aircraft  carrier.  Here  we 
have  a  really  far-flung  program,  a  network  of  democratic  activists 
all  over  the  world  for  less  than  that  cost  of  $42  million. 

The  request  of  the  Administration  was  modest,  given  the  nature 
of  our  work.  It  is  spread  over  six  regions  of  Asia,  Africa,  the  Middle 
East,  Eastern  Europe  and  the  former  Soviet  Union  and  increas- 
ingly in  the  Arab  world  where  we  face  our  greatest  challenge;  over 
many  institutions,  from  political  party  work  to  labor,  business, 
newspapers,  radios,  civic  organizations,  women's  groups,  human 
rights  organizations  which  are  a  burgeoning  part  of  our  work  in  Af- 
rica and  Asia.  It  is  a  very  widespread  program.  We  understand  the 
realities. 

Mr.  Skaggs.  Your  invoking  the  comparison  to  mothballing  an 
aircraft  carrier  is  a  very  compelling  one. 

The  only  thing  that  suggests  to  me  the  usefulness  of  any  resub- 
mission is  whether,  given  the  difference  in  what  we  are  capped  at 
and  what  you  had  requested,  there  would  be  any  shift  in  relative 
priorities  among  the  various  budget  lines  in  your  submission  that 
we  should  be  aware  of  as  a  different  emphasis  reflecting  that  $10 
million  shortage. 

But,  pending  counsel  from  staff,  I  don't  think  we  are  requesting 
it.  It  is  just  a  question  of  whether  or  not  you  would  like  to  give  us 
a  different  slant  on  things  given  what  the  conference  committee 
has  done. 

Mr.  Gershman.  We  haven't  yet  considered  how  to  reflect  the  dif- 
ference in  priorities.  We  do  know  that  it  is  going  to  require  some 
belt  tightening. 

This  is  difficult  for  us  because  the  Congress  has  been  insisting 
on  more  elaborate  oversight  measures  and  controls  because  of  the 
implementation  of  all  the  GAO  recommendations  from  their  1991 
report  in  areas  of  planning,  evaluation,  monitoring  programs,  fi- 
nancial accountability.  We  have  had  much  more  to  do,  and  it  is 
very  difficult  to  cut  back  on  Administrative  expenditures  and  still 
try  to  implement  all  the  recommendations  in  the  GAO  report. 


1666 

We  are  trying  to  raise  private  funds  at  least  to  cover  what  would 
be  increases  in  administrative  costs  so  that  we  wouldn't  have  that 
eat  into  the  program  budget. 

If  the  staff  thinks  it  is  useful  and  it  appears  that  the  Committee 
is  not  going  to  be  able  to  meet  the  Administration  request,  of 
course  we  would  consider  a  resubmission.  And  if  you  wish  to  have 
something  like  that  we  would  be  happy  to  provide  it. 

Mr.  Skaggs.  It  would  be  helpful  if  you  could  give  us  your  prior- 
ities in  light  of  that  $35  million  cap.  We  would  welcome  that  addi- 
tional information. 

Obviously,  the  Subcommittee  is  well-disposed  to  your  program, 
having  fought  the  good  fight,  notwithstanding  points  of  order  and 
so  forth  last  year,  to  make  sure  that  you  are  still  here. 

Mr.  Gershman.  They  fought  a  good  fight,  and  we  appreciate  it. 

Mr.  Skaggs.  I  am  interested  in  what  you  may  be  doing  with  re- 
spect to  Vietnam.  We  heard  the  initiative  that  USIA  expects  to 
take  in  the  next  few  months  to  start  activities  there.  What  do  you 
see  for  potential  for  NED  in  addressing  the  political  evolution  of 
Vietnam? 

Mr.  Gershman.  First  of  all,  the  Endowment  has  been  active  with 
respect  to  Vietnam  now  for  many  years,  and  we  have  supported 
two  human  rights  groups,  the  Institute  for  Democracy  in  Vietnam 
and  a  human  rights  group  based  in  Paris  which  has  been  very  ef- 
fective in  submitting  information  about  human  rights  in  Vietnam, 
monitoring  the  situation,  keeping  contact  with  the  democrats  in 
that  situation. 

We  are  facing  in  Vietnam  today  a  situation  similar  to  what  we 
faced  in  China  and  some  other  countries  that  are  dictatorships  that 
are  opening  up  on  an  economic  level  but  not  yet  opening  up  politi- 
cally. 

Our  board  is  going  through  a  debate  on  this  issue  because  we  are 
working  on  two  levels  at  the  same  time.  We  continue  to  support  the 
human  rights  work,  much  of  which  is  from  the  outside,  is  not  nec- 
essarily done  with  the  consent  of  the  government  in  question  be- 
cause they  probably  wouldn't  tolerate  that. 

But,  at  the  same  time,  in  this  case  in  particular,  our  Republican 
Institute  and  our  Chamber  Institute,  the  Center  for  Private  Inter- 
national Enterprise,  are  looking  to  work  with  institutions  inside 
which  have  a  certain  degree  of  independence.  The  question  is  to 
what  extent  are  these  institutions  truly  independent,  because  we 
don't  want  to  work  with  institutions  that  don't  have  a  democratic 
character.  And  there  are  different  views. 

We  had  a  meeting  on  China,  but  it  has  applicability  to  Vietnam 
where  we  sat  down  with  human  rights  experts  and  had  all  our  core 
institutes  at  the  table  and  reviewed  the  program  and  you  had  dif- 
ferent tjT)es  of  projects,  in  some  cases  human  rights  and  dissident 
and  exile  work  and  in  other  cases  work  with  institutions  inside. 

Our  Republican  Institute  is  undertaking  programs  with  the  as- 
sembly in  each  country,  Vietnam  and  China,  training  programs 
with  the  goal  of  trying  to  make  the  assembly  more  professional 
and,  therefore,  more  independent  of  the  party.  This  is  very  difficult 
work,  and  some  on  our  board  question  whether  this  is  valid  in  a 
country  of  that  kind  at  this  time.  Has  change  been  drastic  enough? 
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Our  labor  unions  in  China  work  with  Han  Dongfang  who  has 
been  prohibited  from  returning  to  China  after  he  came  here  for 
treatment  of  his  tuberculosis  which  he  contracted  in  prison  there 
when  he  was  arrested  after  Tienanmen  Square.  That  is  an  area 
where  the  change  will  come  from,  the  labor  rights  movement  that 
is  emerging  as  a  result  of  the  economic  change.  But  they  are  not 
cooperating  with  official  institutions  inside. 

So  we  are  working  on  two  levels  at  the  same  time  in  a  transi- 
tional situation.  We  have  concluded  that  this  is  the  right  approach. 
We  are  not  saying  we  are  going  to  work  in  one  way  or  the  other. 
First,  we  don't  know  which  direction  it  is  going  to  go.  We  think 
that  both  types  of  work  are  valid  in  this  kind  of  a  situation.  Our 
chairman  endorses  that. 

At  our  last  board  meeting  one  of  our  board  members,  former 
Congressman  Solarz,  insisted  that  we  get  a  report  within  six 
months  to  a  year  on  programs  in  Vietnam  because  he  wants  to  see 
how  they  are  going  because  he  had  so  many  profound  questions 
about  whether  you  could  go  forward  in  that  way. 

We  are  involved.  We  are  pushing  the  envelope  as  far  as  we  can. 
But  we  will  be  engaged,  and  I  think  we  will  be  able  to  have  an  im- 
pact on  that  situation. 

Mr.  Skaggs.  Your  opening  comment  reminded  me  of  probably  the 
funniest  thing  said  with  a  straight  face  at  any  international  meet- 
ing. Three  years  ago  a  group  of  us  were  in  Hanoi  talking  to  the 
Deputy  Foreign  Minister,  and  absolutely  deadpan  and  in  earnest 
he  said,  "you  know  Marx  instructed  us  that  we  have  to  go  through 
free  market  on  the  way  to  true  socialism."  Whatever  ideological  ac- 
commodation they  need  to  make  is  fine,  but  that  took  the  prize, 
from  my  experience. 

Mr.  Gershman.  It  is  true,  too. 

Mr.  Skaggs.  There  are  several  other  operations  that  are  directed 
in  the  same  general  area  as  your  work  that  USIA  and  AID  does. 

Your  comments  about  funding  through  the  Republican  Institute 
for  more  professionalism  and  the  assembly  in  Vietnam  reminds  me 
of  Martin  Frost's  task  force  in  the  House  which  tries  to  provide 
technical  assistance  to  emerging  parliamentary  bodies.  What  appa- 
ratus exists  to  coordinate  any  potential  overlap  or  duplication 
amongst  the  various  governmental  and  nongovernmental  enter- 
prises? 

Mr.  Gershman.  I  think  it  is  still  fairly  informal. 

I  know  GAO  is  doing  a  report.  It  was  requested  by  the  Foreign 
Affairs  Committee,  and  I  think  they  first  did  an  inventory  and  now 
are  actually  looking  at  what  people  are  doing  on  the  ground.  The 
report  is  not  in  yet.  The  subject  is  coordination  and  potential  dupli- 
cation. 

The  Administration  has  been  working  on — ^but  I  do  not  believe  of- 
ficially released  yet — a  Presidential  Review  Directive  on  this  where 
they  will  have  an  interagency  office — ^we  are  not  an  agency  of  the 
government,  but  if  there  is  a  coordinating  office  there  would  be  a 
place  where  one  could  turn  to  for  that  kind  of  work. 

Obviously,  there  is  a  great  deal  of  informal  coordination.  We  are 
funded  through  USIA.  We  have  a  very  close  and  collaborative  rela- 
tionship with  USIA.  It  is  a  growing  relationship. 
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For  example,  all  the  posts  order  copies  of  our  "Journal  of  Democ- 
racy", and  there  are  now  1,600  copies  at  reduced  subscription 
prices  which  are  purchased  by  the  posts.  We  coordinate  in  that 
way.  We  share  information. 

We  send  our  proposals  before  they  go  to  our  board  under  a  direc- 
tive from  the  1986-1987  authorization  to  consult  with  the  State 
Department  prior  to  implementing  programs.  So  we  send  them  to 
the  office  that  handles  democracy  in  the  State  Department  under 
Assistant  Secretary  Shattuck,  and  they  give  us  comments  on  these 
proposals.  We  also  send  them  to  USIA  just  for  duplication  pur- 
poses. 

So  that  mechanism  does  exist.  But  then  there  are  many  other 
ways 

Mr.  Skaggs.  Has  that  mechanism  identified  any  particular  pro- 
posals that  turn  out  to  have  been  overkill  or  duplication  in  any 
sense? 

Mr.  Gershman.  No,  it  doesn't  really,  because  there  really  is  very 
little. 

What  I  was  describing — ^you  mentioned  Vietnam  and  Martin 
Frost.  That  is  a  good  example  because  they  would  not  be  in  Viet- 
nam today.  The  Endowment  has  the  ability  to  get  into  these  places 
before  they  become  subjects  for  that  kind  of  large-scale  intervention 
by  our  country  and  to  begin  to  prepare  the  way,  begin  to  do  things 
of  an  experimental  nature.  And  we  do  that  all  over  the  world.  So 
there  you  won't  find  any  duplication. 

With  respect  to  our  institutes,  some  receive  funding  from  AID.  If 
they  are  getting  money  from  AID  naturally  that  would  be  for  an 
area  or  program  that  they  wouldn't  come  to  us  for,  and  we  wouldn't 
fund  it  anyway  if  they  were  being  funded  for  that. 

They  might  get  started  with  a  small  grant  from  us,  and  then  AID 
might  issue  a  much  larger  initiative.  And  if  they  do  they  would 
fund  that.  We  wouldn't.  And  they  would  move  on  to  something  else 
like  a  Vietnam. 

We  have  been  encouraging  our  institutes  to  get  into  what  we  call 
"pre-breakthrough"  situations  because  that  is  precisely  where  the 
other  funding  wouldn't  be.  This  is  an  issue  which  our  board  is  fun- 
damentally seized  with,  a  central  issue  to  us. 

We  have  always  been  cognizant  of  trying  to  avoid  duplication.  If 
we  get  a  proposal  that  seems  to  have  a  developmental  character  to 
it,  we  say.  "No,  you  should  go  to  AID."  If  it  has  a  U.S.  information 
aspect  to  it  or  if  it  is  an  exchange  program,  we  say  you  should  go 
to  USIA  with  that. 

The  difficulty  is  when  others  get  into  the  field  of  democracy  be- 
cause this  is  a  burgeoning  field,  and  we  have  to  be  even  more  con- 
scious of  trying  to  find  out  who  is  funding  what,  who  is  doing  what, 
to  avoid  duplication. 

We  are  establishing  something  called  the  International  Forum 
for  Democratic  Studies  which  will  have  a  number  of  components  to 
it,  some  research  conferences,  publication  of  the  "Journal".  We  will 
set  up  as  information  center  and  a  computerized  database  consist- 
ing of  information  on  who  is  doing  what,  who  is  funding  what,  who 
is  active  where  and  will  make  this  information  accessible  to  every- 
body. It  will  be  a  vehicle,  especially  in  the  non-governmental  field. 
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where  we  can  determine  what  other  organizations  are  doing  to 
avoid  dupHcation.  It  is  a  growing  field. 

I  mentioned,  and  this  was  put  into  the  Appropriation  Commit- 
tee's report  language  a  year  ago,  about  our  convening  a  "democracy 
summit"  with  counterpart  foundations  in  Grermany,  England  and 
Canada.  Since  that  time,  the  European  Commission  has  set  up  an 
NED-t3T)e  institution.  Sweden  is  looking  at  establishing  an  NED- 
type  institution.  The  Japanese  are  moving  slowly,  which  is  not  sur- 
prising, but  we  are  talking  to  them  about  doing  it. 

This  should  be  a  larger  field,  and  there  should  be  a  common 
western  effort.  All  the  more  reason  why  we  need  various  mecha- 
nisms for  duplication,  not  just  to  avoid  it  between  us  and  AID  but 
to  try  to  coordinate  among  a  wide  array  of  institutions. 

Mr.  Skaggs.  You  proposed  doubling  funding  for  the  International 
Forum  before  you  got  the  news  of  the  $35  million.  What  is  that 
going  to  do  to  you 

Mr.  Gershman.  Since  this  is,  in  a  sense,  an  activity  which  the 
Endowment  undertakes  directly,  it  is  one  thing  we  do  for  which  we 
can  try  to  raise  private  money. 

It  is  very  difficult  for  us  to  raise  money  for  the  grants  program 
because  nobody  is  going  to  give  us  money  to  make  a  grant  to  some- 
body else  when  they  can  give  it  directly.  We  can  get  the  grantees 
to  raise  counterpart  funds  for  that  program  directly  and  often  will 
refer  them  to  foundations  and  try  to  get  our  funds  supplemented 
to  the  maximum  degree  possible  by  private  or  other  resources. 

For  the  Forum  this  is  something  for  which  I  think  we  can  raise 
private  money,  and  we  are  undertaking  that  vigorously  to  meet 
with  foundations  and  private  individuals  because  we  think  that 
this  is  an  attractive  activity.  The  "Journal"  is  largely  supported  by 
subscription.  We  think  the  new  conferences,  the  possibility  of  a  fel- 
lows program,  could  be  supported  by  private  income,  and  this  is 
our  objective. 

Mr.  Skaggs.  Good  luck.  We  have  questions  for  the  record,  and 
thanks  for  standing  by  so  long  this  afternoon. 

Mr.  Gershman.  Thank  you  for  your  time. 

Mr.  Skaggs.  We  are  adjourned. 

[The  questions  for  the  record  are  included  in  USIA's  questions 
and  answers  section.] 
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MARIA    LUISA   MERCADO,    CHAIR    OF    THE    COMMITTEE    ON    AUDIT 

ANDAPPROPRIATIONS 
ALEXANDER  FORGER,  PRESIDENT 
JOHN  TULL,  TRANSITION  TEAM 

Mr.  MOLLOHAN.  The  hearing  will  come  to  order. 

This  afternoon,  the  Committee  will  continue  its  consideration  for 
the  fiscal  year  1995  budget  request  for  the  Legal  Services  Corpora- 
tion. 

The  Committee  adjourned  the  hearing  held  on  April  the  21st  in 
order  to  give  the  Corporation  time  to  provide  a  detailed  budget  jus- 
tification in  support  of  the  President's  budget  of  $500  million  for 
the  Corporation.  I  am  pleased  to  note  that  the  Corporation  has  de- 
veloped a  detailed  budget  justification  which  has  been  submitted  to 
the  Committee. 

In  addition,  I  would  note  that  the  Corporation  has  also  submitted 
supplemental  material  concerning  a  contemplated  reorganization  of 
the  Corporation's  monitoring  and  evaluation  functions. 

We  will  insert  the  revised  justification  material  and  the  supple- 
mental submission  into  the  record  at  this  point. 

[The  justification  follows:] 
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PART  0^4E:  INTRODUCTION  AND  SUMMARY 

The  Legal  Services  Corporation  ("LSC"  or  "Corporation")  initially  requested  an 
appropriation  of  $848,359,000  for  Fiscal  Year  1995,  which  would  enable  the  Corporation  to  take 
a  first  step  toward  accomplishing  equal  justice  for  people  in  poverty  by  returning  to  minimum 
access  funding.  The  President  of  the  United  States,  in  his  subsequent  budget  submission, 
proposed  an  FT  1995  budget  for  the  Corporation  of  $500,000,000.  The  Corporation,  therefore, 
submits  this  revised  budget  request  for  $500,000,000  in  order  to  provide  a  detailed  justification 
in  support  of  the  President's  submission. 

Rarely  in  our  nation's  history  have  the  strength  and  promise  of  our  democracy  been  as 
undermined  by  an  increasing  loss  of  respect  for  tiie  rule  of  law.  Today,  a  sense  of  hopelessness, 
helplessness  and  fear  pervades  the  lives  of  too  many  ordinary  people  -  young,  old,  men,  women, 
children,  families  --  who  daily  face  problems  which  seem  so  intractable,  painful  and  complex  that 
they  just  cannot  hope  to  break  free  without  help. 

The  poorest  and  most  vulnerable  among  us  must  struggle  daily  against  a  web  of  rules, 
regulations  and  problems  so  overwhelmingly  complicated  that  even  a  Supreme  Court  Justice 
would  not  attempt  to  find  the  way  through  them  without  help.  Many,  of  course,  simply  give  up, 
and  their  numbers  are  increasing  at  an  alarming  rate. 

Respect  for  the  rule  of  law  cannot  stand  if  legal  process  is  unavailable  to  whole  segments 
of  our  community  as  a  means  of  protecting  basic  human  rights  and  dignity,  and  ensuring  fair  and 
just  treatment  Congress  recognized  this  principle  as  an  essential  underpinning  of  a  true 
democracy  when  it  passed  the  LSC  Act 

LSC's  mission  is  to  ensure  equal  justice  for  people  living  in  poverty  through  the  provision 
of  high  quality  representation,  and  to  further  the  ends  of  justice  and  improve  the  lives  of  poor 
people  through  the  rule  of  law.  Programs  funded  by  LSC  carry  out  this  mission  through  direct 
advocacy  on  behalf  of  millions  of  families  --  men,  women  and  children  who  must  struggle  to 
meet  their  most  basic  survival  needs.  Programs  also  achieve  their  mission  through  creative 
problem-solving  and  effective  bridge-building  with  the  legal  community  and  the  community  at 
large  to  leverage  resources  and  community  support  in  furtherance  of  equal  justice.  Thus, 
throughout  the  country,  it  is  the  legal  services  lawyer  and  paralegal  who: 

-  enforce  the  low-income  family's  right  to  safe,  habitable  and  drug-free  housing; 

-  ensure  a  mother's  physical  safety  for  herself  and  her  children  in  the  face  of  an  abusing 
spouse  or  parmer, 

-  help  a  welfare  recipient  cut  red  tape  in  order  to  obtain  job  training  and  climb  out  of 
poverty; 
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-  protect  the  fannworicer's  right  to  toil  ftee  from  fear  of  life-threatening  pesticides; 

-  understand  the  subtle  practices  of  discrimination  based  on  race,  gender  or  family 
composition  and  enforce  the  fair  housing  laws  on  behalf  of  indigent  families; 

-  use  legal  process  to  help  communities  build  housing  for  homeless  low-income  working 
families  and  teen  mothers  who  are  struggling  to  finish  their  educations; 

-  implement  their  client's  right  to  essential  disability  assistance  in  the  face  of  an 
intimidating  and  demeaning  bureaucracy;  and 

-  assert,  the  moral  authority  of  the  law  in  the  face  of  those  who  would  choose 
lawlessness. 

In  the  end,  for  literally  millions  of  low  income  clients,  it  is  the  Legal  Services  lawyer  who 
stands  as  the  only  tangible  evidence  that  our  society  is  committed,  after  all,  to  a  fair  shake;  that 
the  United  States  is  not  a  place  where  lawlessness,  by  virtue  of  its  being  overlooked,  is  in  effect 
officially  sanctioned.  t 

The  need  for  legal  services  is  great  Every  day,  thousands  of  people  living  in  poverty 
confront  substantial  legal  issues,  bring  them  to  Legal  Services  offices  and  are  turned  away  simply 
because  there  is  no  staff  to  provide  necessary  legal  assistance.  (This  notwithstanding  that  private 
attorney  involvement  in  the  delivery  of  free  civil  legal  assistance  is  at  an  all-time  high.)  Whole 
populations  living  in  institutions,  on  Indian  reservations,  in  rural  America,  and  in  our  nation's 
economically  disenfranchised,  racially  divided  and  crime-ridden  cities  are  daily  denied  the 
promise  of  equal  justice  under  law. 

When  Congress  adopted  the  Legal  Services  Corporation  Act  of  1974,  it  recognized  the 
essential  nature  of  this  program  when  it  foun± 

"(1)  there  is  a  need  to  provide  equal  access  to  the  system  of  justice  in  our  Nation...; 

(2)  there  is  a  need  to  provide  high  quality  legal  assistance  to  those  who  would  be 
otherwise  unable  to  afford  adequate  legal  counsel...; 

(3)  providing  legal  assistance  to  those  who  face  an  economic  barrier  to  adequate  legal 
counsel  will  serve  best  the  ends  of  justice  and  assist  in  improving  opportunities  for  low- 
income  persons...." 

These  findings  are  as  true  today  as  they  were  when  President  Nixon  signed  the  original 
Act  In  1976,  the  new  Legal  Services  Corporation  joined  together  with  the  Congress  to  pursue 
its  mission  by  establishing  an  initial  goal  of  "minimum  access"  funding.  Minimum  access  would 
be  achieved  when  every  county  within  the  jurisdiction  of  the  United  States  was  served  by  a  local 
Legal  Services  program  with  sufficient  funding  to  pay  for  the  equivalent  of  two  lawyers  and 
appropriate  support  staff  for  every  10,000  people  in  the  program  area  identified  as  living  below 
the  poverty  level  in  the  most  recent  Census. 
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In  1980,  the  Coiporadon  briefly  reached  that  minimum  access  goal  under  the  leadership 
of  then-Board  Chair  Hillary  Rodham  Clinton,  the  Congress  and  the  President  However,  as  that 
Board  of  Directors  began  considering  the  next  steps  on  the  road  to  achieving  the  mission  of  equal 
justice  for  all,  the  Coqraration's  funding  was  reduced  by  25%.  A  long  period  of  challenge  for 
the  Legal  Services  system  began. 

Over  the  next  twelve  years,  the  Corporation  lost  the  capacity  to  successfully  pursue  the 
essential  mission  set  forth  in  the  Legal  Services  Corporation  Act  of  1974.  Funding  was 
substantially  reduced,  hundreds  of  local  Legal  Services  offices  were  closed,  experienced  staff  left 
In  consequence,  millions  of  people  living  in  poverty  have  been  without  access  to  our  justice 
system.  As  a  result  for  FY  1995,  the  Corporation  must  seek  once  again  to  put  back  in  place  the 
essential  minimum  access  foundation  before  it  can  further  pursue  its  long-range  mission. 

The  current  appropriation  level  of  $400  million,  while  representing  a  welcome  12% 
increase  above  FY  1993,  pales  in  comparison  to  the  unmet  legal  needs  of  low  income  people 
living  in  our  midst  The  current  appropriation  level  can  support  no  more  than  half  of  the 
minimum  access  operating  level  achieved  in  1980,  especisdly  in  light  of  the  devastating 
combination  of  federal  budget  cutbacks,  inflation  and  increased  numbers  of  people  living  in 
poverty.  Measuring  the  appropriation  that  is  needed  by  the  present  appropriation,  rather  than 
against  a  standard  based  on  the  mission  of  LSC  and  the  legal  needs  of  the  poor,  ignores  the 
decay  of  the  last  twelve  years.  The  current  equivalent  of  the  1980  funding  level  for  the 
Corporation  is  $848,359,000  -  the  impropriation  the  Corporation  initially  sought  for  FY  1995. 

The  Legal  Services  Corporation,  led  by  a  new  Board  of  Directors  sworn  in  on  November 
8,  1993,  seeks  to  revitalize  the  Legal  Services  program  and  begin  anew  to  seek  the  fundamental 
goal  of  the  Legal  Services  Corporation  Act  -  securing  equal  justice  under  law  for  people  living 
in  poverty.  The  American  Bar  Association,  together  with  the  National  Bar  Association,  the 
Hispanic  Bar  Association  and  OK>st  other  national,  regional,  state  and  local  bar  associations,  have 
strongly  supported  the  need  to  preserve  a  vigorous  and  professional  Legal  Services  program  and 
to  provide  that  program  with  adequate  funding.  On  behalf  of  lawyers  throughout  America  who 
are  concerned  about  equal  justice,  the  ABA  has  recommended  FY  1995  Corporation  funding  of 
$848,359,000. 

For  FY  1995,  pursuant  to  the  President's  leadership,  the  Corporation  asks  the  federal 
government  to  undertake  a  first  step  toward  returning  to  the  foundation  commitment  to  minimum 
access.  Of  course,  achieving  the  long-term  goal  of  equal  justice  for  people  in  poverty  will 
require  substantial  involvement  of  other  sources  for  funding,  including  lOLTA,  state  and  local 
governments,  private  foundations  and  philanthropic  organizations,  as  well  as  extensive  volunteer 
efforts  from  private  lawyers.  The  ultimate  system  for  providing  equal  justice  will  also  require 
considerable  diversification  and  creativity  in  the  use  of  alternative  providers  and  forums.  The 
Corporation  will  encourage  new  sources  of  non-LSC  funding  and  participate  in  the  efforts  of  the 
American  Bar  Association  and  others  to  achieve  access  to  an  effective  justice  system  for  the 
poor. 

The  Corporation's  revised  request  for  an  FY  1995  appropriation  includes  $452,453,000 
for  the  direct  delivery  of  legal  assistance  to  eligible  clients.  These  funds,  which  constitute  ninety 
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percent  of  the  total  funds  requested,  support  Basic  Field,  Native  American  and  Migrant  programs, 
a  program  of  assistance  to  impoverished  individuals  living  in  institutions,  and  other  direct 
delivery  efforts,  such  as  the  private-attomey-focused  Supplemental  Field  programs,  the  law  school 
program  and  attorney  recruitment  and  retention  projects,  a  primary  focus  of  which  is  to  enhance 
diversity. 

The  Corporation  also  requests  $32,747,000  for  Support  for  the  Delivery  of  Legal 
Assistance,  including  National  and  State  Support  centers  and  other  support  efforts  such  as  the 
National  Clearinghouse  for  Legal  Services,  the  regional  training  centers  and  other  training  efforts, 
computer  assisted  legal  research  and  new  projects  to  improve  program  support  through  enhanced 
client  involvement,  better  technologies  and  more  efficient  problem  solving  approaches. 

Finally,  the  Corporation  requests  $12,800,000  for  Corporation  Management  and 
Administration,  and  $2,000,000  for  Board  Initiatives.  Funds  for  Management  and  Administration 
represent  less  than  2.6  percent  of  the  total  budget  request.  $900,000  of  the  Board  Initiative 
funds  are  to  complete  the  Comparative  Demonstration  Project  begun  by  the  prior  Board  of 
Directors.  The  balance  will  be  used  to  improve  service  delivery  to  the  rural  poor,  recendy 
arrived  immigrants,  and  women  and  children  suffering  from  AIDS,  to  improve  private  attorney 
involvement  and  to  upgrade  LSC's  management  information  systems. 

The  Legal  Services  Corporation  is  not  a  large  program  in  comparison  with  many  of  our 
government's  other  functions  and  programs.  But  it  is  highly  cost  effective,  serving  millions  of 
low-income  families,  women,  children,  men,  working  people,  people  with  disabilities,  people 
living  in  rural  isolation  with  littie  access  to  essential  services  or  viable  economic  opportunities, 
and  hardworking  farmworicer  families  who  put  the  food  on  our  tables.  Countiess  others  benefit 
from  the  outreach  and  community  education  projects  carried  out  in  partnership  with  private  bar 
and  local  community  efforts,  and  through  the  deterrence  effect  against  unfairness  and  unjust 
treatment  which  is  created  whenever  human  rights  and  dignity  are  protected  by  our  justice  system. 

The  restoration  of  Legal  Services  is  an  essential  domestic  priority.  As  President  Nixon 
remarked  in  introducing  the  LSC  Act  in  Congress  in  1973: 

"[L]egal  assistance  for  the  poor  is  one  of  the  most  constructive  ways  to  help  them  help 
themselves  ....  [Jlustice  is  served  far  better  and  differences  settied  more  rationally 
within  the  system  than  on  the  streets  .  .  .  ." 

Ultimately,  this  program  assures  something  that  is  too  fundamental  to  quantify  —  equal 
justice  in  a  democratic  society.  To  understand  the  role  of  access  to  justice  we  have  only  to  look 
at  the  turmoil  that  results  in  other  nations,  and  sometimes  here  at  home,  when  people  believe  they 
do  not  have  the  ability  to  secure  their  basic  rights  and  needs  in  an  orderly  process.  At  its  root, 
the  question  is  not  whether  this  nation  can  afford  to  assure  equal  justice  for  people  in  poverty. 
The  question  is  whether  we  can  afford  not  to. 
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LEGM.  SERVICES  CatPOtATIOM 
BUDCET  REQUEST  -  FISCAL  TEAR  199S 


PAGE  1  OF  2 


I.  DIRECT  DELIVERY  OF  LEGAL  ASSISTAKE 


A.  FIELD  PROGRAMS 

1.  k«<e  Field  PrograB 

2.  Nativ*  Aaeriun  Pi iiyr  —  and  Co^pontnu 
S.  Nigrmt  Progras  and  Coapomnt* 

^.  SarvicM  to  Paopl*  in  Institutioi* 

B.  OTHER  DIRECT  DELIVERY 


1.  S(wl«i>Hit*l  Field  Pregi 

2.  Law  School  PrograH 

3.  Attorney  Rceruitaent 

4.  Special  Eaergency  Fiaida 


(dollars  in  i 

tlioutandO 

(1) 

(2) 

FY  19M 

(3) 

FY  19M 

APPROPRIATION 

FY  1995 

REOUEST 

LEVELS 

REQUEST 

S483,597 

(366,250 

S4S2.4S3 

4W,8n 

363.574 

447,297 

457.957 

341.865 

417,075 

9,606 

8,950 

11,635 

13,267 

12,759 

16,587 

... 

... 

2,000 

2,7»7 

2.676 

5.156 

1.367 

1,274 

1,554 

... 

1.402 

1.710 

1.000 

... 

1.092 

II.  SUPPORT  FOR  THE  DELIVERY  OF  LEGAL  ASStSTAHCE 


A.  SUPPORT  CENTERS 

1.  National  St^ort 

2.  State  Si^port 

8.  OTHER  SUPPORT 

1.  Cleeringhoute 

2.  Training  8  Training  Cwitars 

a.  Regional  Training  Center* 

b.  Neu  Training 

3.  Client  InvolvMant 

4.  l«provad  Efficiency 
e.  CALR  Crw)ti 

b.  Other  Innovationa 


25.007 


22,722 


32,747 


21,227 

20.175 

26.227 

9.889 

9.611 

12.494 

11.338 

10.564 

13.733 

3,780 

2.547 

6.520 

1.182 

1.101 

1.343 

aoo 

79S 

970 

100 

— 

800 

500 

... 

1.700 

«w 

<51 

794 

500 

— 

913 
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LEGAL  SERVICES  CORPORATION 
BUDGET  REQUEST  •  FISCAL  TEAR  1995 

(dollars  in  thouMnds) 

(1)        (2) 


(3) 


PAGE  2  Of  2 


FT  199* 
FT  199*    APPROPRIATIOH    FT  1995 
REOUEST       LEVELS       REQUEST 


III.  CORPORATION  NANAGEMENT  (  INITIATIVES 


1«,911 


11,028  14,800 


A.  NANAGEICNT  t  AOMIHtSTRATION 


U,661  10,928  12,800 


INITIATIVES 


1.  Coapetltion  InitUtlvM 

2.  OthM-  Initiativw 


2,250 


600 
1.850 


100 


100 


2.000 


900 
1.100 


TOTAL 


SS2S,S1S      S400,000     SSOO,000 


LINE  ITEMS  IN  COLUMNS  1  AND  2  ARE  EXNIBITS 
TO  CORRESPOND  WITH  THE  1995  BUDGET  REQUEST 
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PART  TWO:  PROVTOD^G  EQUAL  JUSTICE  FOR  PEOPLE  IN  POVERTY 


L  EQUAL  JUSTICE  FOR  ALL  --  A  FUNDAMENTAL  PRINCIPLE 

"Equal  Justice"  is  a  fundamental  principle  that  our  nation  holds  out  to  every  person.  It 
begins  with  the  constitutional  purpose  "to  establish  justice,"  and  includes  the  explicit  guarantees 
of  due  process  and  equal  protection  of  the  laws.  It  is  the  fiindannental  social  contraa  of  the 
Declaration  of  Independence  that  all  are  "created  equal"  and  entitled  to  the  inalienable  rights  of 
"life,  liberty  and  the  pursuit  of  happiness."  It  is  the  enacted  promise  that  our  laws  will  be  made 
and  administered  without  bias,  thai  disputes  will  be  resolved  without  resort  to  violence  or  undue 
influence,  and  that  people  will  be  heard  and  considered  as  equals  without  regard  to  wealth,  race, 
gender,  age,  disability,  creed,  sexual  orientation  or  other  personal  characteristic. 

It  is  the  goal  of  the  Legal  Services  Corporation  to  help  bring  equal  justice  to  all  people 
living  in  poverty.  But  equal  justice  is  often  absent  for  low  income  people  in  the  United  States. 
When  a  woman  or  a  child  is  beaten  by  an  abusive  husband  or  father,  and  the  law  does  not 
respond,  there  is  no  equal  justice.  When  an  aged  person  lies  ill  and  unattended  by  those  who 
have  been  paid  to  provide  care,  there  is  no  equal  justice.  When  a  family  is  illegally  put  into  the 
street,  there  is  no  equal  justice. 

Equal  justice  is  also  absent  when  migrant  workers  lack  the  sanitary  facilities  guaranteed 
to  them  by  law,  when  people  who  want  to  work  are  denied  access  to  effective  job  training 
programs,  when  disabled  children  are  illegally  denied  SSI  benefits  to  which  they  are  entitled, 
when  public  school  classrooms  fail  to  meet  basic  educational  standards,  when  inner  city  or 
impoverished  rural  communities  are  systematically  denied  the  commercial  and  public  resources 
that  would  enable  their  residents  to  build  bridges  out  of  their  poverty,  and  when  substandard 
housing  or  no  housing  at  all  is  all  that  is  available  to  low  income  families. 

In  America  in  the  1990s,  all  people,  rich  and  poor,  must  take  appropriate  personal 
responsibility  for  improving  their  individual  situations,  and  must  be  willing  to  make  appropriate 
contributions  to  the  common  good.  But  it  is  a  critical  role  of  government  to  ensure  that  no  one 
is  unfairly  denied  the  opportunity  to  assume  that  responsibility  or  make  their  own  contribution. 
This  governmental  role  is  discharged  through  the  operation  of  law. 

In  many  situations,  individuals  and  organizations  in  all  economic  strata  find  that  legal 
advice  and  assistance  facilitate  their  adherence  to  and  use  of  law.  The  actual  availability  of  such 
help  in  dealing  with  substantial  legal  problems  is  as  important  to  civic  health  as  the  ability  to 
secure  medical  advice  and  assistance  is  to  physical  and  mental  health.  The  role  of  Legal  Services 
programs  is  to  ensure  that  equal  justice  is  for  all  and  that  people  living  in  poverty,  acting 
individually  or  through  their  organizations,  are  not  left  out.  This  role  is  accomplished  by  helping 
low  income  persons  pursue  solutions  to  their  legal  problems  through  competent  legal  advice  and 
assistance. 
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n.  LEGAL  SERVICES  SERVES  THE  NATION 

BY  RESOLVING  PROBLEMS  FOR  NEEDY  INDIVIDUALS 

Accomplishing  equal  justice  for  people  in  poverty  serves  the  whole  society,  not  just  those 
who  are  now  or  will  be  in  poverty  in  the  ftiture.  Every  American  has  a  stake  in  equal  justice. 
The  national  efforts  to  solve  many  of  the  societal  challenges  that  trouble  us  -  including  child 
poverty,  lack  of  affordable  and  decent  housing,  violence,  inadequate  health  care  and  education, 
unemployment,  discrimination,  hunger,  crime  and  even  economic  viability  in  an  increasingly 
international  economy  —  will  be  direcdy  and  substantially  aided  by  effective  Legal  Services 
advocacy,  and  impeded  to  the  extent  that  low  income  people  do  not  have  access  to  equal  justice. 


A  few  specific  descriptions  of  areas  in  which  Legal  Services  programs  assist  clients  in 
achieving  these  results  will  exemplify  the  critical  role  of  Legal  Services  advocacy. 

1.  Child  Poverty.  Nearly  80  percent  of  all  Legal  Services  matters  potentially 
involve  benefits  to  children.  Legal  Services  is  a  critical  element  in  ensuring  that 
legal  problems  confronting  children  and  their  low  income  families  do  not  get  in 
the  way  of  their  functioning  effectively  in  our  society.  Legal  Services  provides 
critically  important  representation  that  assists  children  to  obtain  essential  child 
support,  aid  and  services,  and  helps  families  remain  together  and  stable.  An 
investment  in  Legal  Services  is  an  investment  in  the  future  of  our  nation's 
children. 

2.  Housing.  The  United  States'  effort  to  provide  safe  and  affordable  housing  for 
all  of  its  citizens  is  in  jeopardy.  The  inadequate  supply  of  affordable  housing, 
whether  public,  private  or  subsidized,  has  left  many  children,  senior  citizens, 
women  heading  single-parent  households,  disabled  people  and  others  without 
adequate  shelter  or  homeless.  Effective  eviction  defense  services  are  a  critical 
step  in  preventing  homelessness.  In  addition.  Legal  Services  advocates  represent 
low  income  conununity  residents  and  groups  that  are  working  with  local,  state  and 
federal  government  agencies  to  increase  the  quantity  and  improve  the  quality  of 
affordable  housing. 

3.  Domestic  Violence.  Not  every  personal  relationship  that  ends  in  separation 
and  divorce  involves  violence,  but  the  past  fifteen  years  have  revealed  the 
shocking  extent  to  which  physical  abuse  of  women  and  children  is  present  in 
America's  households.  Legal  Services  programs  around  the  country  have  been 
critical  partners  in  efforts  to  develop  a  network  of  domestic  abuse  counselling  and 
support  centers  and  shelters,  to  implement  police  response  regulations  and  statutes, 
to  enforce  restraining  orders  and  to  create  new  child  protection  systems.  Initial 
intervention  to  obtain  restraining  orders  and  insist  upon  prosecution  of  the  abuser 
is  only  the  beginning.  Victimized  women  and  children  often  require  the  assistance 
of  an  attomey  to  obtain  a  divorce  and  a  final  determination  of  child  custody, 
visitation,  support  and  property  allocation  in  order  to  get  started  on  the  road  to 
personal  and  fmancial  security. 
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4.  Crime.  Domestic  violence  is  not  the  only  type  of  criminal  behavior  with  civil 
justice  consequences.  I.^gal  Services  advocates  help  clients  obtain  civil  remedies 
for  consumer  fraud,  housing  code  violations,  failure  to  pay  child  support, 
harassment  and  destruction  of  property.  In  addition,  people  in  poverty  are  far 
more  likely  to  be  victims  of  violent  crime  than  people  in  any  other  segment  of 
society.  Legal  Services  programs  may  represent  tenants  in  public  housing  and 
neighborhood  associations  who  are  working  to  create  safe,  crime-free 
environments  in  which  to  raise  their  children  and  carry  on  their  lives.  Moreover, 
Legal  Services  advocates  help  provide  roads  away  from  crime  by  aiding  access 
to  education,  job  training,  and  employment,  as  well  as  by  building  confidence  that 
justice  is  indeed  blind  to  circumstance  and  is  available  to  all. 

5.  Family  Law.  Family  law  representation  provides  security  for  the  family  unit, 
long  term  stability,  and  opportunities  to  avoid  welfare  dependence.  Divorce  and 
paternity  cases  accomplish  much  more  than  dissolution  of  a  marriage  or 
confirmation  of  parental  relationships  and  obligations.  Assets  need  to  be  divided 
and  child  support  obligations  established  and  enforced.  Children  need  the 
stability  afforded  by  orderly  custody  and  visitation  arrangements  and  by  parents 
who  can  focus  on  their  need  for  gainful  employment  to  support  themselves  and 
their  children  without  long  term  dependence  on  public  benefit  programs.  Through 
this  family  law  work.  Legal  Services  programs  support  the  most  important  family 
value  ~  the  integrity  of  the  relationship  l)etween  parents  and  their  children. 

6.  Improving  the  Health  of  Low  Income  Americans.  Legal  Services  programs 
help  their  low  income  clients  have  access  to  the  preventive  and  regular  medical 
care  they  require  and  to  obtain  the  basic  nutrition,  shelter  and  clothing  they  need 
to  remain  healthy.  Advocates  seek  to  ensure  that  hospitals,  doctors  and  public 
officials  join  together  to  provide  the  prenatal  and  early  childhood  care  that  starts 
a  healthy  life  and  the  periodic  treatment  that  reduces  the  risk  that  small  problems 
will  become  major  illnesses  that  overwhelm  our  emergency  health  care  resources. 
Legal  Services  also  can  help  the  elderly  person  living  on  a  fixed  income  who  has 
been  misled  by  fraudulent  insiu-ance  sales  schemes,  the  mother  who  risks  serious 
illness  by  doing  without  needed  prescription  medicine  in  order  to  buy  food  or  pay 
rent,  or  the  family  whose  major  health  problems  have  led  to  massive  debts,  home 
foreclosure  or  bankruptcy. 

7.  Education.  Our  society  has  come  to  recognize  that  education  is  critical  if  our 
work  force  is  to  have  relevant  skills  with  which  to  compete  in  the  emerging  global 
economy.  These  skills  will  lead  to  meaningful  employment  and  decent  wages, 
which  is  the  ultimate  way  to  avoid  long-term  welfare  dependency.  Quality  in  our 
educational  system  is  also  critical  if  children  are  to  grow  up  believing  in  their 
personal  worth  and  ability  to  participate  in  and  contribute  to  our  national  life. 
Legal  Services  programs  represent  individual  parents  and  community  groups  who 
seek  to  improve  the  quality  of  education  for  children  from  low  income  families, 
to  stop  long-established  patterns  of  bias  in  the  classroom  and  in  placement  based 
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on  race,  ethnicity,  gender  and  disability,  and  to  assure  that  federal  and  state 
education  initiatives  achieve  their  desired  goals. 

8.  Other  Areas  of  Representation.  In  a  diverse  array  of  substantive  areas.  Legal 
Services  representation  is  a  key  component  in  implementing  legislative  policy, 
improving  opportunity,  ennpowering  clients  to  formulate  and  achieve  their  own 
goals,  avoiding  injury  and  illness,  and  facilitating  escapes  from  poverty.  In 
addition.  Legal  Services  programs  have  helped  people  in  poverty  in  specific 
segments  of  our  society  to  address  their  special  legal  needs,  including: 

-  Victims  of  the  AIDS  epidemic,  who  have  special  needs  because 
of  the  nature  of  their  illness,  the  discrimination  it  engenders  and 
their  need  to  plan  for  their  children's  future  care  and  support 
Legal  Services  providers  are  at  the  forefront  of  establishing  special 
programs,  often  in  collaboration  with  providers  of  other  types  of 
services,  law  schools  and  the  private  bar.  to  address  these  needs. 

-  People  with  disabilities.  The  leading  experts  on  Social  Security 
and  SSI  disability  law  are  in  Legal  Services  offices.  In  just  one 
case.  Legal  Services  representation  assured  that  more  than  one 
million  disabled  children  received  SSI  benefits  as  intended  by  the 
Congress.  Despite  the  lack  of  Legal  Services  funding  explicidy 
designated  for  people  in  institutions.  Legal  Services  programs 
represent  some  institutionalized  clients,  seeking  their  release  from 
those  institutions,  adequate  services  from  community  projects  or 
compliance  with  the  Americans  with  Disabilities  Act  and  other 
laws  that  assure  the  legal  rights  of  the  disabled. 

-  Elderly  people,  who  lack  the  resources  to  acquire  adequate 
shelter,  nutrition,  health  care  and  safety.  Legal  Services  programs, 
using  funds  provided  by  many  sources  including  the  Older 
Americans  Act,  are  a  critical  part  of  the  elder  provider  network. 
Legal  Services  programs  also  address  special  problems  confronting 
eligible  elders  such  as  family  abuse  and  economic  exploitation. 

As  these  examples  demonstrate.  Legal  Services  programs  have  been  effective  in  helping 
people  in  poverty  take  advantage  of  opportunities  to  participate  in  improving  our  society  and  in 
the  programs  designed  to  help  them  escape  from  poverty.  Legal  Services  programs  assure  that 
the  nation's  anti-poverty  programs  are  implemented  according  to  congressional  and  state 
legislative  intent  and  consistent  with  the  basic  principles  embodied  in  our  Constitution.  Legal 
Services  advocates  are  essential  implementers  of  our  nation's  most  fundamental  values  and 
beliefs. 
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m.  THE  MINIMUM  ACCESS  FOUNDATION 

A.  History  of  Minimum  Access 

The  long  journey  toward  equal  justice  for  people  in  poverty  began  with  the  first  Legal  Aid 
Society  in  New  York  in  1876  and  reached  a  new  level  of  popular  and  political  support  in  1974 
with  the  creation  and  expansion  of  the  Legal  Services  Corporation.'  "Minimum  access"  was  an 
interim  goal  first  adopted  by  the  Legal  Services  Corporation  in  1976.  In  essence,  it  declared  that 
the  first  step  toward  achieving  equal  access  to  justice  would  be  to  make  a  base  level  of  federally 
funded  civil  legal  assistance  available  to  serve  every  poor  American,  wherever  she  or  he  lived.' 
The  goal  was  to  have  a  program  at  least  minimally  serving  every  county  in  the  United  States, 
the  District  of  Columbia,  and  all  the  territories  under  United  States'  sovereignty. 

The  concept  of  minimum  access  is  quantified  as  the  funding  sufficient  to  support  a  service 
unit  consisting  of  two  lawyers,  appropriately  equipped  and  supported  by  management,  paralegals 
and  other  support  staff,  for  every  10,000  low  income  Americans.  LSC  did  not  envision  that  this 
level  of  services  would  provide  equal  justice.  It  was  just  a  minimum  foundation.  It  was  always 
assumed  that  local  programs  would  develop  other  resources  to  augment  the  basic  LSC-supported 
program  in  order  to  meet  the  most  critical  needs  of  Americans  living  in  poverty. 

Minimum  access  was  briefly  reached  in  1980,  when  every  county  in  the  country  was 
covered  by  a  local  Legal  Services  program  funded  at  the  minimum  access  level.  Yet  even  as 
this  objective  was  achieved,  a  high  rate  of  inflation  was  beginning  to  erode  the  ability  of  the 
funding  to  support  minimum  access.  Then,  for  FY  1982,  Legal  Services  funding  was  cut  by 
25%.  This  cut  ate  deeply  into  the  minimum  access  foundation.  During  the  succeeding  twelve 
years,  the  cost  to  provide  civil  legal  assistance  increased  and  so  did  the  number  of  Americans 
living  in  poverty,  whDe  funding  fell  further  and  further  behind  the  minimum  access  level. 

In  FY  1994,  Corporation  funding  is  a  long  way  from  being  able  to  support  minimum 
access.  Legal  needs  studies  show  that  most  low-income  households  do  not  obtain  any  legal  help 


'  Section  1001(2)  of  the  Legal  Services  Corporation  Act  of  1974.  Public  Law  93-355,  88  Stat.  378  (1974);  as 
amended,  PubUc  Law  95-222. 91  Stat.  1621  (1977);  42  U.S.C.  SecUon  2996  ("Act"). 

'  The  minimmn  access  funding  calculations  are  based  on  providing  services  to  the  population  determined  in  the 
1990  Census  to  be  living  below  the  poverty  line.  The  Act.  however,  outlines  the  eligible  pop\i\ation  as  persons 
'unable  to  afford  adequate  legal  counsel"  and  the  Corporation's  regulation  on  eligibility  defmes  such  persons  as  those 
whose  itKomes  fall  below  125%  of  the  poverty  level.  For  this  reason  as  well  as  others,  achieving  minimum  access 
will  only  create  the  firm  foundation  on  which  the  Corporation  will  build  toward  the  ability  to  respond  to  the  critical 
legal  problems  of  all  those  unable  to  afford  legal  assistance.  At  the  time  of  the  1990  Census,  there  were  33.585,000 
people  living  in  areas  served  by  Basic  Field  programs  whose  incomes  fell  below  the  poverty  line,  and  44.837.000 
people  whose  incomes  fell  below  125%  of  the  poverty  line.  By  1992,  the  Census  Bureau  estimated  that  the  incomes 
of  36,880,000  million  persons  in  the  United  States  fell  below  the  poverty  level.  United  States  Bureau  of  the  Census. 
Poverty  in  the  United  States:  1992,  Current  Population  Reports.  Series  P60-185. 
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when  they  experience  a  legal  probleni.'  Meanwhile,  the  contributions  of  the  lOLTA  systems  in 
each  state,  an  important  source  of  support  for  many  Legal  Services  programs,  have  been 
declining  because  of  low  interest  rates  and  sluggish  business  activity.  Even  pro  bono  services 
may  have  slackened  slightly  during  the  recession,  as  many  lawyers  have  encountered  declining 
revenues. 


B.  Provision  of  Services  by  Grantees 

The  Corporation  is  authorized  by  Congress  to  make  grants  and  contracts  to  support  the 
provision  of  legal  assistance  to  clients  who  meet  certain  eligibility  requirements.  The  Corporation 
currendy  makes  282  grants  to  Basic  Field  programs  that,  in  turn,  provide  direct  legal  assistance 
to  indigent  persons  throughout  the  United  States,  Puerto  Rico,  the  U.S.  Virgin  Islands,  Guam,  and 
Micronesia.  In  addition,  32  grantees  (including  some  who  also  receive  Basic  Field  grants) 
receive  grants  to  provide  legal  assistance  to  Native  Americans  and  43  grantees  receive  funds  to 
provide  legal  assistance  to  migrant  workers. 

Legal  Services  Corporation  grantees  are  governed  by  their  own  independent  Boards  of 
Directors.  A  majority  of  the  members  of  these  Boards  are  attorneys  designated  by  local  bar 
associations,  while  one-third  of  the  Board  members  are  persons  eligible  to  be  Legal  Services 
clients.  The  LSC  Aa  requires  grantee  programs  to  establish  priorities  for  the  services  that  they 
will  offer,  based  on  the  needs  of  the  eligible  clients  in  their  communities  and  on  their  assessment 
of  the  most  effective  means  of  delivering  legal  assistance  to  their  clients. 

Pursuant  to  their  local  priorities,  grantees  hire  staff  and  enter  into  contracts  for  the  direct 
delivery  of  legal  assistance  to  eligible  clients.  Typically,  recipient  programs  are  staffed  by  full- 
time  and  part-time  attorneys,  paralegals,  and  support  personnel,  supplemented  by  private  attorneys 
providing  services  on  a  pro  bono  or  reduced  fee  basis.  The  Corporation  requires  that  each  Basic 
Field  Legal  Services  program  spend  an  amount  equal  to  at  least  12.5  percent  of  its  annualized 
Basic  Field  grant  award  to  encourage  participation  by  private  attorneys  in  the  provision  of  legal 
assistance  to  poor  individuals.  See  45  C.F.R.  Part  1614. 

Eligibility  is  determined  on  a  case  by  case  basis,  pursuant  to  grantee  eligibility  criteria 
established  under  parameters  set  forth  in  Corporation  regulations.  Sw  45  C.F.R.  Part  1611.  Each 
grantee  establishes  a  maximum  individual  client  income  eligibility  level  which  may  not  exceed 
125  percent  of  the  current  official  Federal  Poverty  Income  Guidelines. 


'  Studies  have  been  conducted  by  bar  associations,  bar  foundations  and  legal  services  consodia  in  such  states 
as  Arizona,  Connecticut.  Illinois,  Maine.  Maryland.  Massachusetts,  New  York.  Texas,  West  Virginia.  A  summary 
of  the  findings  of  a  national  study  for  the  American  Bar  Association  was  issued  in  February  1994.  American  Bar 
Association.  "Report  on  the  Legal  Needs  of  the  Low-  and  Moderate-Income  Public:  Fmdings  of  the  Comprehensive 
Legal  Needs  Study'  (January  1994). 
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C.  Corporation  Structure  and  Management 

The  Coiporation  is  the  successor  to  the  Office  of  Legal  Services,  which  was  created  in 
1965  as  a  part  of  the  Office  of  Economic  Opportunity  to  provide  legal  assistance  to  the  poor. 
According  to  the  Act,  LSC  was  to  be  "firee  from  the  influence  of  or  use  by  it  of  political 
pressure."  Consequendy,  the  Corporation  was  established  as  a  private,  non-membership,  non- 
profit corporation  in  the  District  of  Columbia. 

The  Board  of  Directors  of  the  Coiporation  is  composed  of  1 1  voting  members  who  arc 
appointed  by  the  President  of  the  United  States  with  the  advice  and  consent  of  the  Senate.  The 
current  members  of  the  Board  were  appointed  by  President  Clinton  and  confirmed  by  the  United 
States  Senate  on  October  28,  1993.  The  Coiporation  Board  is  responsible  for  managing  the 
a^airs  of  the  Corporation,  providing  oversight,  setting  general  policy  and  promulgating 
regulations  that  govern  the  activities  of  the  Corporation  and  its  grantees. 

The  Chairman  of  the  Board  is  elected  from  among  the  Corporation's  Board  members. 
The  Board  is  cuirently  composed  of  nine  members  who  are  attorneys  and  two  non-lawyer 
members  who  were  selected  from  the  population  of  eligible  clients. 

The  Board  appoints  the  President  of  the  Coiporation.  The  President,  in  turn,  directs  the 
day-to-day  operations  and  personnel  of  the  Corporation,  executes  grants  and  contracts  and,  after 
consultation  with  the  Board,  appoints  the  Corporation's  officers. 
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IV.       MOVWG  TOWARD  MINIMUM  ACCESS  IN  FY  1995 

Increased  funding  for  Legal  Services  will  enable  more  people  who  now  live  in  poverty  - 
-  children,  single-parents,  low  wage  workers,  eldeiiy,  families  -  to  obtain  justice,  avoid  illegal 
treatment  and  seize  opportunities  to  improve  their  lives.  Newly  hired  lawyers  and  paralegals  will 
help  individuals  with  legal  problems  of  the  kind  that  today  Legal  Services  programs  must  turn 
away  or  provide  with  only  brief  advice.  New  offices  will  open  in  rural  communities  and  urban 
neighborhoods  without  service  locations  since  the  early  1980s.  The  Corporation  will  fund  direct 
services  to  in^verished  people  living  in  institutions  for  the  first  time. 

In  addition,  the  increased  funding  for  Legal  Services  support  and  for  training  of  Legal 
Services  advocates,  after  more  than  a  decade  of  neglect,  wiU  help  the  local  delivery  of  services 
be  better  prepared  and  informed  and  more  capable  of  delivering  higli  quality  and  more  effective 
and  efficient  services.  National  and  State  Support  programs  that  have  been  operating  at  bare 
bones  levels  will  expand  their  operations  and  enhance  the  effective  and  economical  delivery  of 
high  quality  legal  services  by  Basic  Field,  Migrant  and  Native  American  programs. 

By  the  end  of  FY  199S,  using  tiie  requested  funds  and  working  closely  with  the  private 
bar,  many  Legal  Services  programs  will  have  made  a  significant  step  toward  the  foundation 
minimum  access  level  of  service.  In  addition,  a  pilot  effort  for  institutionalized  persons  will  have 
been  initiated,  the  levels  of  support  required  for  high  quality  operations  will  have  been  improved 
nationwide,  and  a  significant  series  of  initiatives  will  have  begun  regarding  such  issues  as  the  role 
of  the  private  bar,  alternative  methods  of  delivering  services,  enhancing  the  role  of  law  schools 
in  delivering  civil  legal  assistance  to  people  living  in  poverty,  inq>roving  anomey  tecruitntent  and 
diversity  and  enhancing  client  involvement 

While  the  increase  in  funding  will  enhance  the  availability  of  legal  services,  several 
related  changes  may  not  be  quite  so  obvious.  In  FY  1993  it  can  be  anticipated  that  full 
representation  will  be  made  available  to  tens  of  thousands  more  clients  tiian  is  now  possible.  In 
1982-83,  the  percentage  of  clients  served  through  "advice"  or  "brief  service"  (a  phone  call  or  a 
letter)  increased  substantially.  In  essence,  rather  than  completely  deny  assistance  to  people  who 
previously  would  have  been  served,  after  1981  Legal  Services  programs  gready  reduced  die  level 
of  direct  legal  representation  and  increased  the  instances  of  advice  and  bnief  service.  During  the 
balance  of  the  decade,  this  reduction  in  the  level  of  service  has  persisted.  With  a  substantial 
increase  in  funding,  many  of  those  who  now  receive  only  minimal  service  will  have  their  legal 
problems  more  fully  addressed. 

In  addition,  local  programs  will  be  able  to  open  up  some  new  o^ices  and  hire  both  new 
and  experienced  attorneys  to  expand  access  to  the  legal  system.  During  the  1980s  and  eariy 
1990s,  hundreds  of  Legal  Services  offices  within  programs  were  closed  because  of  budget 
constraints,  and  service  to  large  geographic  areas  was  substantially  curtailed.  Similarly,  a  large 
number  of  experienced  attorneys  sought  employment  outside  of  Legal  Services  because  programs 
could  no  longer  a£ford  to  pay  higher  than  entry-level  salaries.  While  a  few  of  these  offices,  and 
some  of  these  attorneys,  have  returned  during  the  last  decade,  most  of  the  offices  are  still  closed. 
Not  only  will  new  funds  enable  programs  to  attract  recent  law  school  graduates  and  paralegals. 
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but  new  funds  will  permit  some  programs  to  hire  more  senior  lawyers  to  provide  the  expertise 
and  sophistication  that  the  more  complex  types  of  poverty  law  matters  require. 

Pursuant  to  locally  determined  priorities,  investments  will  also  be  made  in  program 
infirastructuiB,  such  as  improved  salaries  and  benefits  and  upgraded  computer  systems.  TTiese 
local  improvements  will  improve  the  quality  of  services,  increase  long-term  efficiency,  enhance 
retention  of  the  highest  quality  staff  members,  encourage  the  most  qualified  advocates  and 
support  staff  to  seek  jobs  in  the  programs  and  otherwise  repair  serious  deficiencies  in  the 
program  operations.  Such  infrastructure  investments  are  crucial  because  many  programs  have 
undergone  twelve  years  of  financial  hardship  with  little  opportunity  properly  to  maintain  or 
upgrade  their  operations. 

During  FY  1994  and  FY  1995,  the  Corporation  will  also  meet  its  statutory  responsibility 
to  "insure  the  maintenance  of  the  highest  quality  of  service"  and  to  "provide  the  most  economical 
and  effective  delivery  of  legal  assistance  to  persons  in  both  urban  and  rural  areas."  The 
Corporation  will  explore  how  Legal  Services  providers  can  increase  quality  and  effectiveness  of 
services,  enhance  responsiveness  to  clients  and  help  greater  nun;ibers  of  clients  "inq)rove 
opportunities."  The  Corporation  will  examine  how  new  developments  in  the  law  and  in  methods 
of  resolving  disputes  can  be  used  to  help  the  poor  overcome  poverty  and  take  advantage  or 
opportunities  that  exist  for  others  in  society. 

Despite  the  challenge  that  the  Corporation's  request  places  before  the  Congress  in  this 
period  of  tight  national  resources,  the  requested  increase  is  fully  warranted  by  the  immense  gap 
between  our  national  vision  of  equal  justice  and  realities  of  deprivation,  unequal  access  and 
injustice  that  confront  many  people  living  in  poverty. 

The  precise  measurement  of  unmet  legal  need  in  the  United  States  today  is  a  complex  and 
uncertain  task.  During  the  last  fifteen  years,  a  score  of  state  and  local  studies  have  used  a  variety 
of  methodologies  for  estimating  that  need.  Some  of  the  studies  suggest  that  only  one  poor  family 
in  six  gets  the  help  that  is  called  for,  others,  only  one  family  in  four.  While  every  one  of  those 
studies  has  had  methodological  flaws,  the  impressive  and  consistent  finding  of  all  of  them  is  that, 
in  a  very  large  percentage  of  the  serious  situations  in  which  a  lawyer's  advice  and  assistance 
would  make  a  difference,  people  living  in  poverty  don't  get  the  advice  and  assistance  they  need. 

The  American  Bar  Association  is  currentiy  analyzing  the  data  horn  its  most  recent  study 
of  the  legal  needs  of  low  and  middle  income  Americans.*  The  data  suggests  that  during  any 
year,  47%  of  all  low-income  households  will  be  experiencing  at  least  one  legal  problem,  and  that 
the  average  household  with  problems  will  have  two  problems  during  the  year.  Of  these 
households,  however,  38%  do  absolutely  nothing  about  their  problem,  often  because  they  don't 
realize  that  anything  can  be  done.  In  only  one  out  of  five  situations  did  low-income  households 
obtain  the  help  of  a  lawyer. 


*nie  initial  data  are  reported  in  American  Bar  Association,  Reiwrt  on  the  Legal  Needs  of  the  Low-  and 
Moderate-Income  Public:  Findings  of  the  Comtnehensive  Legal  Needs  Study  (1994). 
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The  American  Bar  Association  study  is  just  the  most  recent  to  demonstrate  that  many 
people  living  in  poverty  don't  even  realize  that  they  have  a  legal  problem  or  that  a  lawyer  might 
be  available  to  help  them.  Yet  even  those  who  do  understand  that  they  need  a  lawyer  will  often 
be  unable  to  obtain  one.  Just  last  year,  a  Corporation  survey  of  Legal  Services  programs 
suggested  that  more  than  40%  of  the  eligible  individuals  with  significant  legal  problems  who 
apply  for  services  are  turned  away  because  the  Legal  Services  programs  lack  the  resources  to 
serve  them. 

The  amount  requested  for  FY  1995  will  increase  the  capacity  of  Legal  Services  programs 
by  only  25%.  Whatever  may  ultimately  be  determined  about  the  precise  measurement  of  unmet 
legal  needs  among  people  living  in  poverty,  there  is  no  question  that  this  increase  will  go  only 
a  small  portion  of  the  way  to  meeting  that  unmet  need.  An  appropriation  of  $500  million  is  no 
more  than  the  necessary  first  step  in  the  process  of  encouraging  and  assisting  our  nation  to  do 
justice. 


V.  CONCLUSION 

At  the  dawning  of  our  nation,  Alexander  Hamilton  advised  that  "The  first  priority  of 
government  is  justice."  For  many  people  living  in  poverty  in  America  today,  equal  justice  is  still 
no  more  than  a  dream,  one  of  the  missing  pieces  in  the  American  dream.  With  an  appropriation 
of  $500,000,000  to  the  Legal  Services  Corporation,  the  Congress  can  take  a  first  step  toward 
establishing  the  minimum  access  level  of  service  as  a  foundation  ^m  which  to  move  forward 
toward  accomplishing  equal  justice  in  future  years. 
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LEGAL  SERVICES  CORPORATION 
BUDGET  IN  BRIEF  --  FISCAL  YEAR  1995 

(dollars  in  thousands) 


I.  DIREa  DELIVERY 

OF  LEGAL  ASSISTANCE 

Appropriation 

Funds  Carried  Forward  froo 

previous  year 
Other  Funds  Available 
Special  Emergency  Appropriation 
US  Court  of  Veterans  Appeals  Funds 


1993  Budget    1994  Budget    199S  Estinate 


Change  froo 
1994  to  1995 


Pera  Pern  Pera  Pera 

Anount    Posn's    Anxnt      Posn's    Aoowit      Posn's        Aaouit        Posn's 


328,388 

367,914 

452,453 

84,539 

326,759 

366,250 

452,453 

86,203 

1,081 

874 



(874) 

248 

... 

— 

— 

300 

... 

... 



790 


(790) 


A.  FIELD  PROGRAMS 

Appropriation 

Finds  Carried  Forward  froQ 

previous  year 
Other  Finds  Available 
Special  Emergency  Appropriation 

B.  OTHER  DIRECT  SERVICE 


Appropriation 

Finds  Carried  Forward  from 

previous  year 
Other  Funds  Available 
Special  Emergency  Appropriation 
US  Court  of  Veterans  Appeals  Funds 


325,411 

364,060 

447,297 

83,237 

324,366 

363,574 

447,297 

83,723 

822 

486 

(486) 

223 

... 

... 

... 

2,977 

3,854 

5,156 

1,302 

2,393 

2,676 

5.156 

2.480 

259 
25 

300 

388 

— 

(388) 



... 

... 

790 


(790) 
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LEGAL  SERVICES  CCRPORATION 
BUDGET  IN  BRIEF  --  FISCAL  YEAR  1995 

(dollars  in  thousands) 


II.  SUPPORT  FOR  THE  DELIVERY  OF 
LEGAL  ASSISTANCE 


Appropriation 

Funds  Carried  Forward  froa 

previous  year 
Other  Funds  Available 


A.  SUPPORT  CENTERS 


Appropriation 

Fwids  Carried  Forward  froa 

previous  year 
Other  Ftfids  Avsi  table 

B.  OTHER  SUPPORT 


Appropriation 

Fwids  Carried  Forward  froa 

previous  year 
Other  Finds  Available 


Change  froa 
1993  Budget    1994  Budget    1995  Estfaate      199«  to  1995 


Pena         Pern         Pera  Pera 

Aaomt  Posn's  Aaotnt   Posn's  Aaount   Posn's   Aaouit   Posn's 


20,982 

22,796 

S2,747 

9,951 

20,417 

22,722 

32,747 

10,025 

564 

74 

... 

(74) 

1 

■■■ 

... 

•■■ 

18,160 

20,249 

26,227 

5,978 

17,689 

20,175 

26,227 

6,052 

470 

1 

74 

... 

(74> 

2,822 

2.547 

6,520 

3,973 

2,728 

2,547 

6,520 

3,973 

94 



— 

... 
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LEGAL  SERVICES  CORPORATION 
BUDGET  IN  BRIEF  --  FISCAL  YEAR  1995 

(dollars  in  thousands) 

Change  frcn 
1993  Budset    1994  Budget    1995  Estioate      1994  to  1995 


Pcra         Pen*         Pera  Pera 

Amount  Posn's  Ano«nt   Posn's  Amount   Posn's   Amount   Posn's 


III.  CORPORATION  NANAGEMENT  ( 
INITIATIVES 


Appropriation 

Funds  Carried  Forward  from 

previous  year 
Allocation  of  Deferred 

rent  incentive 
Appropriations  Allocated 

to  Lease  Loss 


13,089    121   10,590  121   14,055  129      J.465      8 

9,824    121   11,028  121   14,800  129      3,772      8 
1,641           410           —  (410) 

1,624 

(848)         (745)  103 


A.  MANAGEMENT  t   ADMINISTRATION 

Appropriation 

Finds  Carried  Forward  from 

previous  year 
Allocation  of  Deferred 

Rent  Incentive 
Appropriations  Allocated 

to  Lease  Loss 

B.  BOARD  INITIATIVES 


Appropriation 
Funds  Carried  Forward  from 
previous  year 

C.  ACCRUED  RENT  INCENTIVE 

Appropriation 

Funds  Carried  Forward  from 

previous  year 
Allocation  of  Deferred 

Rent  Incentive 


10,902 

121 

10,230 

121 

12,055 

129 

1.025 

9,774 

121 

10,928 

121 

12,800 

129 

1,872 

364 

150 

... 

(150) 

764 

... 

... 

... 

... 

(848) 

(745) 

in 

1,327 

360 

2,000 

1,640 

50 

100 

2,000 

1,900 

1,277 

260 

... 

(260) 

860 

... 

... 

... 

860 
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LEGAL  SERVICES  CORPOUTION 
BUDGET  IN  BRIEF  -•  FISCAL  TEAR  1995 

(dQllars  in  thousands) 

Change  froai 
1993  Budget    1994  Budget    1995  Estiaate      1994  to  1995 


Pera         Ptrm  Pen  Pera 

Aaount  Posn's  Aaount   Posn's  Aaowt   Posn's   Aaomt    Posn's 


TOTAL  --  REQUIREMENTS 

A|:propriatian 

Finds  Carried  FortMrd  froa 

previous  year 
Allocation  of  Deferred 

Rent  Incentive 
Other  Funds  Available 
Special  Eaergency  Appropriation 
US  Court  of  Veterans  Appeals  Funds 
Appropriations  Allocated 
to  Lease  Loss 


362,459 

357,000 

3,286 

1,624 
249 
300 


790 
(848) 


121  401,300    121  499,255    129     97,955      8 

121  400,000    121  500,000    129    100,000      8 

1,358  —  (1,358) 


(745) 


(790) 
103 
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LEGAL  SERVICES  CORPORATION 
BUDGET  SUMtARY  --  FISCAL  TEARS  1993,  1994  AMD  199S 

(dollars  in  thouundt) 


DIRECT  DELIVERY  OF 
LEGAL  ASSISTANCE 

Appropriation 

Funds  Carried  Foruard 

froa  Previous  Tear 
Other  Finds  Available 
Special  Eaer.  Appropriation 
US  Court  of  Veterans 

Appeals  Fwids 


1993 
Budget 

1994 
Budget 

1995 
Utiaatc 

Change  froa 
1994  TO  1995 

328,388 

367,914 

452,453 

84,539 

326,759 

1,081 
248 
300 

366,250 
874 

452,453 

86,203 
(874) 

790 


(790) 


SUPPORT  FOR  THE  DELIVERY  OF 
LEGAL  ASSISTANCE 


Appropriation 

Funds  Carried  Forward 

frooi  Previous  Year 
Other  Finds  Available 


20,982 
20,417 


564 

1 


22,796 

22,722 

74 


32,747 
32,747 


9,951 
10,025 
<74) 


CORPORATION  MANAGEMENT 
AND  INITIATIVES 


Appropriation 

Finds  Carried  Foruard 

from  Previous  Year 
Allocation  of  Deferred 

Rent  Incentive 
Appropriations  Allocated 

to  Lease  Loss 


13,089 

10.590 

14,055 

3,465 

9,824 

11,028 

14,800 

3,772 

1,641 

410 

... 

<410> 

1,624 

... 

... 

... 

(848) 


(745) 


103 


TOTAL  -•  REQUIREMENTS 

Appropriation 

Finds  Carried  Foruard 

from  Previous  Year 
Allocation  of  Deferred 

Rent  Incentive 
Other  Finds  Available 
Special  Eaer.  Appropriation 
US  Court  of  Veterans 

Appeals  Finds 
Appropriations  Allocated 

to  Lease  Loss 


362,459 

401,300 

499,255 

97,955 

357,000 

400,000 

500,000 

100,000 

3,286 

1,358 

... 

(1,358) 

1,624 

... 

... 

... 

249 

... 

... 

... 

300 

... 

... 

... 

... 

790 

... 

(790) 

... 

(848) 

(745) 

103 
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UGAl.  SERVICES  COtPOSATlOM 

APPROPRIATION  REQUEST  IN  RELATION  TO  TOTAL  FUNDS  AVAILABLE 

(dollars  in  thousandi) 


POSN'S      AMOUNT 


22 


1.  Total  Finlt  Available  in  Fiscal  Year  19M 

Appropriatad  finds  earriad  foraard  froa  FY  1993  1.358 

US  Court  of  Veterans  Appeals  Funds  7W 

Appropriation  Allocated  to  Lease  Loss  (840) 

Appropriation,  FY  199*  121     MO.OOO 

Total  available  in  FT  199*  121     401,300 


2.  Request  for  Fiscal  Year  199*  —  Sunary  of  Charges 

Appropristion,  FY  199*  121     *00,000 

Adjustacnts 

FT  199*  Base  400.000 

Adjustaents  to  Base 

Proorsa  Increase  100,000 

Totsl  appropriation  requested  for  FY  1995  121     500,000 


3.  Total  Fmds  Available  in  Fiscal  Tear  1995 


Requested  Appropriation  129     500,000 

Appropriated  fmds  carried  forward  frca 
previous  fiscal  yesr  (199*,  sstiaate) 

Total  available  in  FY  1995  129     500,000 


79-970  O  -  94  -  54 
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LEGAL  SERVICES  CORPORATION 
PROGRAM  AMD  FINANCING  FOR  FEDERAL  APPROPRIATIONS 
FISCAL  YEARS  1993,  1994  and  1995 


(dollars  in  thousands) 


1993  1994  1995 

Actual  Actual  Estimate 


(3,041) 

(1,358) 

(494) 

(525) 

(1,624) 

... 

(300) 

... 

Program  by  Activities 

1.  Direct  Delivery  of  Legal  Assistance    328,388  367,914  452,453 

2.  Support  for  the  Delivery 

of  Legal  Assistance  20,982  22,796  32,747 

3.  Corporation  Management  &   Initiatives    13,089  10,590  14,055 


Total  program  costs,  finded        362,459  401,300  499,255 

Change  in  Selected  Resources 
Appropriated  finds  from  prior  years 
Other  non-federal  sources  (494)  (525)  (525) 


Alloc.  Deferred  Rent  Incentive 

Special  Emergency  Appropriation 

US  Court  of  Veterans  Appeals  Funds        ---  (790)  — 

Appropriations  Allocation 

Lease  Loss  •--  848  745 

Other  Finds  -  Allocation 

To  Fmds  Deficit  ---  525  525 


Total  obligations  (object  class  41)      357,000  400,000  500,000 


Financing: 

Budget  Authority  (appropriation)      357,000  400,000  500,000 


Relation  of  obligations  to  outlays: 

Obligations  incurred,  net  357,000  400,000  500,000 

Obligated  balance,  start  of  year  63,187  60,000  65,000 

Obligated  balance,  end  of  year  (60,000)  (65,000)  (81,000) 

Outlays  360,187  395,000  484,000 
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ApDropriation  Language 

Proposed  new  material  is  underlined. 
[Material  in  brackets  is  deleted.] 


FISCAL  YEAR  1995 

LEGAL  SERVICES  CORPORATION 

PAYMENT  TO  THE  LEGAL  SERVICES  CORPORATION 

For  payment  to  the  Legal  Services  Corporation  to  carry  out  the  purposes  of  the  Legal 
Services  Corporation  Act  of  1974,  as  amended,  [$400,000,000]  $500.000.000:  of  which 
[$341,865,000]  $417.075.000  is  for  basic  field  programs;  [$8,950,000]  $11.635.000  is  for  Native 
American  programs;  [$12,759,000]  $16.587.000  is  for  migrant  programs;  $2.000.000  is  for 
services  to  people  in  institutions:  [$1,402,000  is  for  law  school  clinics;  $1,274,000  is  for 
supplemental  field  programs;]  $5.156.000  is  for  Other  Direct  Delivery  [$795,000  is  for  regional 
training  centers];  [$9,611,000]  $12.494.000  is  for  national  support;  [$10,564,000]  $13.733.000 
is  for  state  support;  [$1,101,000  is  for  the  Clearinghouse;  $651,000  is  for  computer  assisted  legal 
research  regional  centers]  $6.520.000  is  for  other  support:  [$10,928,000]  $12.800.000  is  for 
Coiporadon  management  and  administradon;  and  [$100,000]  $2.000.000  is  for  board  inidadves. 

TITLE  VI-GENERAL  PROVISIONS 

*   *   *   * 

[Sec.  608.  (a)  Funds  appropriated  under  this  Act  to  the  Legal  Services  Corporation  and 
distributed  to  each  grantee  funded  in  fiscal  year  1994,  pursuant  to  the  number  of  poor  people 
determined  by  the  Bureau  of  the  Census  to  be  within  its  geographical  area,  shall  be  distributed 
in  the  following  order 

(1)  Grants  from  the  Legal  Services  Corporation  and  contracts  entered  into  with 
the  Legal  Services  Corporation  under  section  1006(a)(1)  of  the  Legal  Services  Corporation 
Act,  as  amended,  shall  be  maintained  in  fiscal  year  1994  at  not  less  than  the  annual  level 
at  which  each  grantee  and  contractor  was  funded  In  fiscal  year  1993  pursuant  to  public 
law  102-395. 

(2)  Each  grantee  or  contractor  for  basic  field  funds  under  section  1006(a)(1)  shall 
receive  an  increase  of  not  less  than  2.5  percent  over  its  fiscal  year  1993  grant  level.  Any 
additional  increase  in  funding  for  grants  and  contracts  to  basic  field  programs  under 
section  1006(a)(1)  shall  be  awarded  to  grantees  and  contractors  funded  at  the  lowest 
levels  per-poor-person  (calculated  for  each  grantee  or  contractor  by  dividing  each  such 
grantee's  or  contractor's  fiscal  year  1993  grant  level  by  the  number  of  poor  persons 
within  its  geographical  area  under  the  1990  census)  so  as  to  fund  the  largest  number  of 
programs  possible  at  an  equal  per-poor-person  amount. 
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(3)  Any  increase  above  the  fiscal  year  1993  level  for  grants  and  contracts  to 
migrant  programs  under  section  1006(a)(1)  shall  be  awarded  on  a  per  migrant  and 
dependent  bases  calculated  by  dividing  each  such  grantee's  or  contractor's  fiscal  year 
1993  grant  level  by  the  state  migrant  and  dependent  population,  which  shall  be  derived 
by  ^)plying  the  state  migrant  and  dependent  population  percentage  as  determined  by  the 
1992  Larson-Plascencia  study  of  the  Tomas  Rivera  Center  migrant  enumeration  project 
This  percentage  shall  be  applied  to  a  population  figure  of  1,661,875  migrants  and 
dependents.  These  funds  shall  be  distributai  in  the  following  order. 

(A)  40  percent  to  migrant  grantees  and  contractors  funded  at  the  lowest 
levels  per  migrant  (including  dependents)  so  as  to  fund  the  largest  number  of 
programs  possible  at  an  equal  per  migrant  and  dependent  amount. 

(B)  40  percent  to  migrant  grantees  and  contractors  such  that  each  grantee 
or  contractor  funded  at  a  level  of  less  than  $19.74  per  migrant  and  dependent  shall 
be  increased  by  an  equal  percentage  of  the  amount  by  which  such  grantee's  or 
contractor's  funding,  including  the  increases  under  subparagraph  (A)  above  ,  falls 
below  $19.74  per  migrant  and  dependent,  within  its  State. 

(Q  20  percent  on  an  equal  migrant  and  dependent  basis  to  all  migrant 
grantees  and  contractors  funded  below  $19.74  per  migrant  and  dependent,  within 
its  State, 
(b)  None  of  the  funds  appropriated  under  this  Act  to  the  Legal  Services  Corporation  shall 
be  expended  for  any  purpose  prohibited  or  limited  by  or  contrary  to  any  of  the  provisions  of- 

(1)  section  607  of  Public  Law  101-515,  and  that,  except  for  the  funding  formula, 
all  funds  appropriated  for  the  Legal  Services  Corporation  shall  be  subject  to  the  same 
terms  and  conditions  as  set  forth  in  section  607  of  Public  Law  101-515  and  all  references 
to  "1991"  in  section  607  of  Public  Law  101-515  shall  be  deemed  to  be  "1994"  unless 
subparagraph  (2)  or  (3)  applies; 

(2)  subparagraph  1,  except  that,  if  a  Board  of  eleven  Directors  is  nominated  by  the 
President  and  confirmed  by  the  Senate,  provisos  20  and  22  shall  not  apply  to  such  a 
confirmed  Board; 

(3)  authorizing  legislation  for  fiscal  year  1994  for  the  Legal  Services  Corporation 
that  is  enacted  into  law.] 

(Departments  of  Commerce,  Justice,  and  State,  the  Judiciary,  and  Related  Agencies 
Appropriations  Act,  1994.) 


Explanation  of  Language  Changes 


The  Congress  is  expected  to  enact  a  reauthorization  of  the  Legal  Services  Corporation  Act 
of  1974,  as  amended  in  1977,  during  the  current  session.  All  of  the  substantive  and  distributional 
provisions  affecting  the  Legal  Services  Corporation,  which  have  been  contained  in  appropriations 
acts  during  the  past  fourteen  years,  will  be  considered  and  adopted  with  appropriate  additions  and 
deletions  during  the  reauthorization.  The  appropriations  act  for  FY  1995  should  not  need  any 
such  provisions,  and  the  prior  year  provisions  should  be  deleted. 
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PART  THREE:  ACnVITIES  IN  BRIEF 


LEGAL  SERVICES  CORPORATION 

ACnvmES  IN  BRIEF 

(dollars  in  thousands) 


1994  Actual 


1995  Base 


1995  Estimate 


Inc.  (+)  or  Dec.  (-) 
1995  Est,  to  1995  Base 


Pent)  Perm  Perm  Perm 

Amount  Posn's  Amount  Posn's    Amount  Posn's      Amount    Posn's 


TOTAL-REOUIREMENTS 

Appropriation 

Funds  Carried  Forward  from 

previous  year 
US  Court  of  Veterans 

Appeals  Funds 
Appropriations  allocated 

to  Lease  Loss 


401300  121     399.152  121      499355  129       100.103 

400.000  121    400.000  121      500,000  129       100,000 

U58  „.                        _                       _ 

790  —                        —                       — 

(848)  (848)                     (745)                     103 
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L  DIRECT  DELIVERY  OF  LEGAL  ASSISTANCE 

As  a  first  step  toward  its  long-term  goal  of  assuring  equal  justice  for  people  in  poverty, 
86%  of  the  incrcase  sought,  a  total  of  $86,203,000,  will  be  used  to  increase  the  direct  delivery 
of  legal  assistance  to  eligible  clients. 

LEGAL  SERVICES  CORPORATION 

AcnvrriES  in  brief 

(dollars  in  thousands) 

Inc.  (+)  or  Dec.  (-) 
1994  Actual         1995  Base         1995  Estimate    1995  Est  to  1995  Base 

Peim  Penn  Petm  Perm 

Amount  Posn's  Amount  Posn's    Amount  Posn's      Amount  Posn's 


DIRECT  DELIVERY  OF  LEGAL  ASSISTANCE 

Total 

?67«)14 

366.250 

452.453 

86.203 

Appropriation 

366,250 

366,250 

452.453 

86,203 

Funds  Carried  Forward 

6om  Previous  Year 

874 

— 

_. 

— 

US  Court  of  Veterans 

Appeals  Funds 

790 

— 

-— 

— 

28 


1701 


A.   FIELD  PROGRAMS 


Legal  Services  work  is  deUvered  by  local  programs.  The  present  providers  include  field 
programs  and  supplemental  services  providers.  One  of  the  great  strengths  of  the  program  is  that 
roughly  90%  of  all  resources  are  spent,  under  locally  determined  priorities,  m  the  direct  delivery 
of  legil  services  to  people  Uving  in  poverty.  LSC  envisions  four  groups  of  "Field  providers  in 
1995  which,  together,  will  receive  $447,297,000  to  provide  services  to  the  general  population  of 
poor  people,  to  Native  Americans  and  to  migrants  and  to  begin  steps  toward  serving  people  m 
institutions. 


LEGAL  SERVICES  CORPORATION 

ACnvmES  IN  BRIEF 

(dollars  in  thousands) 


1994  Actual 

Pem 
Amount  Posn's 

199SBase 

1995  Estimate 

Inc.  (+)  or  Dec.  (-) 
1995  Fja.  to  1995  Base 

Perm 
Amount  Posn's 

Penn 
Amount  Posn's 

Feim 

Amount    Posn's 

A  FTKI.D  PROGRAMS 

Total 

364.060 

363.574 

447.297 

83,723 

Appropriation 
Funds  Cairied  Forward 
from  Previous  Year 

363.574 
486 

363.574 

447297 

83.723 
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1.  Basic  Field  Programs 


The  largest  group  of  providers  are  the  Basic  Field  programs  serving  every  county  in  this 
nation.  These  are  the  programs  which  were  funded  at  a  minimum  access  level  in  1980,  as 
discussed  above.  They  are  the  neighborhood  offices  and  private  bar  delivery  programs  that  exist 
in  every  state,  county,  Congressional  district,  and  teiritory.  These  programs  are  administered  by 
local  boards  of  directors,  a  majority  of  whose  members  are  appointed  by  bar  associations,  and 
deliver  services  pursuant  to  locally-determined  priorities  that  respond  to  community  conditions 
and  needs.  LSC  seeks  $417,075,000  to  improve  the  ability  of  Basic  Field  Programs  to  provide 
services  for  people  in  poverty  in  1995. 


LEGAL  SERVICES  CXDRPORATION 

AcnvrriES  in  brief 

(dollars  in  thousands) 

Inc.  (+)  or  Dec.  (-) 
1994  Actual         1995  Base         1995  Estimate      1995  Est  to  1995  Base 

Penn  Penn  Penn  Penn 

Amount  Posn's  Amount  Posn's    Amount  Posn's      Amount    Posn's 


1.  Basic  Field  Programs  342.242  341.865  417.075  75.210 

AppropriaUon  341.865  341.865  417.075  75,210 

Funds  Carried  Forward 
Ctom  Previous  Year 


342.242 

341.865 

417.075 

341.865 

341.865 

417.075 

377 

» 
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2.  Native  American  Programs  and  Components 

Since  its  inception,  LSC  has  had  special  responsibility  for  serving  Native  Americans. 
LSC  programs  provide  legal  assistance  to  low  income  Native  Americans  throughout  the  country. 
Because  of  the  location  of  many  tribes  in  rural  and  isolated  areas,  language  and  cultural  bamere, 
the  peculiar  nature  of  the  law  affecting  Native  Americans  and  a  variety  of  other  factors,  the  cosB 
of  SCTvice  are  high  and  existing  programs  are  inadequately  funded.  Moreover,  there  arc  a  numbCT 
of  tribes  that  are  unrecognized  or  recenUy  recognized  that  are  not  effectively  served  today.  A 
1980  Corporation  study  demonstrated  that  services  to  Native  Americans  were  substantially 
underfunded.  This  budget  request  seeks  to  increase  funding  to  provide  legal  assistance  to  Native 
Americans  to  $11,635,000  in  FY  1995. 

LEGAL  SERVICES  CORPORATION 

ACnvmES  IN  BRIEF 

(dollars  in  thousands) 

Inc.  (+)  or  Dec.  (-) 
1994  Actual         1995  Base         199B  Estimate       1991  E.«a.  to  1995  Base 

Penn  Penn  Penn  Penn 

Amount  Posn's  Amount  Posn's    Amount  Posn's      Amount    Posn's 


2.  Native  American  Programs 
and  Components  ££30  8^  ilMl 

Appropriation  8.950  iS50  11.635 

Funds  Carried  Forward 
ftom  Previous  Year  80  —  ~ 
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3.  Migrant  Programs  and  Components 

Corporation-supported  Legal  Services  programs  serve  migrant  farm  workers  and  their 
families.  Legal  Services  programs  focus  on  the  special  legal  needs  of  this  desperately  poor  and 
exploited  group.  Providing  such  services  is  difficult  because  these  laborers  live  in  remote  areas 
and  continuously  migrate  with  the  growing  season's  cycle.  A  1980  analysis  of  the  special  legal 
needs  and  access  difficulties  of  migrant  farmworkers  showed  that  the  need  for  services  far 
exceeded  existing  funding.  Moreover,  the  number  of  agricultural  laborers  in  the  migrant  stream 
has  expanded  markedly  in  the  last  two  decades.  The  Corporation  requests  $16487,000  with 
which  to  move  closer  to  being  able  to  provide  a  minimum  access  level  of  services  to  the 
1,661,875  eligible  migrant  laborers  and  family  members. 


3.  Migrant  Programs 
and  Components 

Appropriation 
Funds  Carried  Forward 
from  Previous  Year 


LEGAL  SERVICES  CORPORATION 

ACTIVITIES  IN  BRIEF 

(dollars  in  thousands) 

i 

1994  Actual         1995  Base 

1995  Estimate 

Penn 
Amount  Posn's 

Inc.  (+)  or  Dec.  (-) 
1995  Est  to  1995  Base 

Penn                  Perm 
Amount  Posn's  Amount  Posn's 

Perm 
Amount    Posn's 

12.788               12.759 

16.587 

3.828 

12.759               12.759 

16387 

3J28 

29                    - 



— . 
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4.  Services  to  People  in  Institutions 

One  group  of  Americans  is  neither  counted  in  the  Basic  Field  calculation  of  the  number 
of  people  living  in  poverty*  nor  offered  legal  assistance  through  a  separate  funding  line.  Yet 
almost  all  members  of  this  group  have  no  available  income.  Among  the  most  needy  are  the 
people  who  reside  in  nursing  homes,  in  mental  health  and  retardation  hospitals  and  in  group 
homes,  and  young  people  held  in  detention  facilities.  They  have  tremendous  civil  legal  needs 
due  both  to  their  status  as  people  who  are  in  these  institutions  and  as  low  income  people 
generally.  LSC  seeks  $2,000,000  for  demonstration  projects  and  for  further  study  of  how  best 
to  provide  legal  help  to  institutionalized  people  in  poverty. 

The  demonstration  projects  will  be  selected  based  on  merit  from  among  proposals 
submitted  to  LSC  by  current  recipients.  All  projects  will  expand  the  legal  assistance  currendy 
provided  to  institutionalized  individuals.  In  addition,  grantees  will  develop  information  about  the 
specific  legal  needs  of  the  institutionalized  for  use  in  planning  future  approaches  to  delivery 
services.  For  example,  a  grantee  might  analyze  the  role  of  legal  assistance  in  helping  residents 
of  group  homes  achieve  more  independent  living  capabilities.  Similarly,  grantees  will  test  what 
methods  of  providing  services  are  most  effective  and  economical.  Finally,  demonstration  projects 
will  establish  networks  and  develop  linkages  between  legal  services  advocates  and  advocates 
supported  by  non-LSC  funds.  For  example,  demonstration  project  grantees  serving  clients  who 
reside  in  an  institution  for  the  mentally  ill  should  develop  mechanisms  for  coordination  and 
cooperation  with  local,  federally-funded  Protection  and  Advocacy  organizations. 

LEGAL  SERVICES  CORPORATION 

ACnVITIES  IN  BRIEF 

(dollars  in  thousands) 


4.  Services  lo  People 
in  Institutions 

Appiupiiation 
Funds  Carried  Fcvwaid 
firoo)  Previous  Year 


Inc.  (+)  or  Dec.  (-) 

1994  Actual 

1995  Base 

1995  Estimate 
Perm 

1995  Est  to  1995  Base 

Perm 

Amount  Posn's 

Aniount  Posn's 

Amount  Posn's 

Amount    Posn's 

— 

^^^^ 

2,000 

2.000 

— . 



2,000 

2.000 

'  The  institutionalized  are,  of  course,  enumerated  in  the  Census  along  with  all  other  residents,  but  their  income 
levels  are  not  determined  so  they  are  not  counted  within  the  poverty  population.  Experience  has  shown  that  a  very 
high  percentage  of  the  peofde  living  in  institutians  are  poor. 
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B.  OTHER  DIRECT  DELIVERY 

In  the  1970s,  at  the  direction  of  the  Congress,  LSC  conducted  a  snidy  of  alternative 
methods  by  which  to  deliver  legal  services.  At  the  conclusion  of  the  study,  LSC  continued  to 
support  the  most  successful  of  the  demonstration  projects,  which  focused  on  the  involvement  of 
the  private  bar  in  delivering  legal  services  to  the  poor.  These  Supplemental  Field  programs  have 
served  as  laboratories  and  models  for  private  attorney  involvement  Supplemental  Field  programs 
include  judicare  projects,  reduced-fee  contracts  for  services,  and  other  bar  initiatives  such  as  pro 
bono  referrals  programs.  While  these  programs  were  initially  begun  as  pilot  programs,  they  have 
proved  to  be  successful  methods  of  providing  direct  legal  assistance  to  individuals  and  have 
become  institutionalized  as  part  of  the  Legal  Services  delivery  systems  in  their  local 
communities.  The  Corporation  requests  $1,554,000  for  Supplemental  Field  programs  in  FY  1995. 

Beginning  in  1984,  LSC  has  been  funding  law  school  clinical  programs  through  a 
competitive  process.  During  FY  1994,  based  on  that  ten  years  of  experience,  LSC's  grant  criteria 
emphasize  collaboration  between  law  schools  and  Legal  Services  programs  in  order  to  maximize 
the  benefits  obtained  fhsm  each  grant  For  FY  1995,  LSC  requests  $1,710,000  with  which  to 
continue  making  grants  that  encourage  law  schools  to  participate  in  the  delivery  of  legal 
assistance  to  the  poor,  to  train  new  Legal  Services  program  staff  attorneys,  and  to  develop  the 
private  bar's  knowledge  and  sensitivity  towards  addressing  the  legal  needs  of  the  poor.  Some 
of  these  grants  would  allow  a  law  school  to  provide  clinical  supervision  and  instruction  to  law 
students  working  for  a  semester  or  a  summer  in  a  local  legal  services  office.  Other  grants  might 
support  a  legal  services  attorney  bringing  new  expertise  and  perspective  to  students  by  teaching 
for  a  semester.  Similarly,  a  grant  might  be  made  to  fund  a  collaborative  program  joining 
students,  teachers,  legal  services  advocates  and  clients  in  development  of  a  pro  se  clinic  or  a  new 
way  of  offering  mediation  to  people  facing  eviction. 

There  is  a  further  immediate  need  to  assist  LSC-funded  programs  to  recruit  new  lawyers, 
to  increase  the  diversity  of  the  staff  of  legal  assistance  providers,  and  to  enable  law  students 
burdened  by  student  loan  debts  to  pursue  Legal  Services  careers.  A  recent  Corporation  survey 
of  grantee  recruitment  difficulties  reported  widespread  problems  in  these  areas.  These  needs 
could  begin  to  be  met  with  a  fellowship  program,  coordinated  law  school  recruitment  effort,  or 
loan  repayment  assistance  program.  The  Corporation  requests  $1,892,000  with  which  to  make 
grants  or  enter  into  contracts  for  meritorious  and  innovative  projects  for  program  improvements 
that  enhance  diversity  and  assist  in  the  recruitment  and  retention  of  high  quality  staff  through 
such  projects. 

There  are  many  examples  of  the  kinds  of  worthwhile  projects  that  might  receive  funding 
to  improve  program  recruitment  and  diversity.  In  Minnesota,  Anishinabe  Legal  Services 
ultimately  lost  a  Native  American  attorney  who  wanted  to  stay  with  the  program  because  of  the 
attorney's  overwhelming  student  debt  A  minority  staff  attorney  left  another  Minnesota  program 
because  his  low  salary  was  not  sufficient  to  cover  his  debt  payments.  In  response,  Minnesota 
programs  are  trying  to  emulate  Western  Massachusetts  Legal  Services,  Atlanta  Legal  Aid  and 
Evergreen  Legal  Services  (Seattle),  each  of  which  has  created  a  loan  repayment  program  that 
helps  their  attorneys  meet  their  loan  payments.  Similariy,  a  fellowship  program  in  California  is 
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helping  a  Latino  lawyer  at  Bet  Tzedek  Legal  Services  and  an  African  American  woman  in  South 
Central  Los  Angeles  stay  at  their  important  work  despite  their  debts.  Other  proposals  might  seek 
funding  to  support  recruitment  efforts  that  locate  the  most  highly  skilled  candidates  possible 
through  attendance  at  job  fairs  and  bringing  particularly  qualified  applicants  to  the  program 
location  to  determine  whether  the  applicants  are  well  suited  to  meeting  the  needs  of  local  clients. 

To  address  these  needs,  the  Corporation  seeks  a  total  of  $5,156,000  for  1995  for  Other 
Direct  JDelivery  of  legal  assistance. 

During  the  last  several  years,  the  Corporation  has  managed  several  small  grant  programs 
that  provided  assistance  to  victims  of  natural  disasters.  In  FY  1992,  LSC's  appropriation 
included  $488,000  that  was  used  in  response  to  Hurricane  Andrew.  In  FY  1993,  through  special 
emergency  legislation,  $300,000  was  made  available  to  LSC  to  aid  Midwest  flood  victims.  With 
the  1992  funds.  Legal  Services'  advocates  intervened  with  FEMA  to  secure  extended  deadlines 
for  applying  for  emergency  food  stamps,  disaster  unemployment  compensation  and  other  disaster 
relief.  Over  7,550  victims  received  legal  assistance  in  Florida  and  Louisiana.  In  Missouri, 
during  the  1993  floods,  hundreds  of  people  became  unemployed  when  their  work  places  were 
closed.  Many  of  these  people  had  already  been  approved  for  Small  Business  Administration 
loans  but  were  denied  the  loans  and  referred  to  the  FEMA.  It  was  only  after  legal  services 
intervened  that  FEMA  responded  to  the  predicament.  Additionally,  Legal  Services  advocates 
collaborated  with  law  enforcement  agencies  and  business  and  financial  communities  in  educating 
flood  and  hurricane  victims  so  they  could  protect  themselves  against  people  who  saw  the 
disasters  as  opportunities  for  fraudulent  home  repair  or  driveway  paving  scams. 

In  FY  1994,  $500,000  of  the  Congressionally  approved  Special  Emergency  fund  for  the 
Los  Angeles  earthquake  area  will  be  used  by  LSC  in  three  key  areas:  1)  to  meet  the  extraordinary 
surge  in  demand  for  the  legal  services  from  earthquake  victims;  2)  to  provide  legal  assistance  for 
community  economic  development  and  3)  $50,000  for  repairs  to  a  local  program's  building  which 
was  damaged  in  the  earthquake. 
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LEGAL  SERVICES  CORPORATION 

ACnvmES  IN  BRIEF 

(dollars  in  thousands) 


Inc.  (+)  or  Dec.  (-) 


1994  Actual 

1995  Base 

I99S  Estimate 

1995  Est  to  1995  Base 

Penii 

Amount  Posn's 

Perm 
Amount  Posn's 

Amount  Posn's 

Penn 
Amount    Posn's 

1.  OTHER  DIRECT  DELIVERY 

TottI 

3^54 

2^6 

5.156 

2,480 

Appropriation 

Funds  Carried  Forward 

from  Previous  Year 
US  Court  of  Veterans 

Appeals  Funds 

2JSJ6 
388 
790 

Z676 

S.1S6 

2.480 
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n.  SUPPORT  FOR  THE  DELIVERY  OF  LEGAL  ASSISTANCE 

The  support  efforts  which  LSC  funds  enhance  the  quality  and  cost  effectiveness  of  the 
legal  services  that  Field  programs  provide  to  their  clients.  The  Legal  Services  Corporation  is 
committed  to  continuing  and  expanding  that  support 

LEGAL  SERVICES  CORPORATION 

ACnvmES  IN  BRIEF 

(dollars  in  thousands) 

Inc.  (+)  or  Dec.  {-) 
1994  Actual         1995  Base         1995  Estimaie       1995  Est  to  1995  Base 

Penn  Perm  Perm  Perm 

Amount  Posn's  Amount  Posn's    Amount  Posn's      Amount    Posn's 


n.  SUPPORT  FOR  THE  DELIVERY  OF 


LEGAL  ASSISTANCE 

Total 

22,796 

2Z722 

32.747 

10,025 

Appropriation 
Funds  Cairied  Forward 
frtMn  Previous  Year 

22,722 
74 

22.722 

32.747 

10.025 
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A.  Support  Centers 

National  and  State  Support  centers  facilitate  the  quality  and  coordination  of  Legal  Services 
advocacy  and  assist  Field  programs  in  providing  efTicient  and  effective  representation  of  eligible 
clients. 

LEGAL  SERVICES  CORPORATION 

ACnvmES  IN  BRIEF 

(dollars  in  thousands) 

Inc.  (+)  or  Dec.  (-) 


1994  Actual 

1995  Base 

1995  Estimate 

1995  Est.  to  1995  Base 

Perm 
Amount  Posn-s 

PeiTO 
Amount  Posn's 

Perm 
Amount  Posn's 

Amount    Posn's 

A.  SUPPORT  CENlfcKS 

Total 

20;249 

20,175 

26,227 

6.052 

Appfopriation 
Funds  Carried  Forward 
from  Previous  Year 

20.175 
74 

20.175 

26.227 

6JQ52 
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1.  National  Support 

The  Corporation  fands  16  National  Support  centers.  These  centers  specialize  in  various 
aspects  of  "poverty  law"  or  in  the  problems  of  particular  groups  of  individuals,  such  as  migrant 
farm  workers  or  the  elderly.  They  serve  as  counsel  or  co-counsel  in  litigation,  appear  before 
Federal  agencies  on  behalf  of  clients,  and  analyze  legislation  and  regulations  that  affect  their 
constituencies.  In  addition,  they  conduct  legal  research  and  produce  publications  and  provide 
information  relating  to  their  respective  areas. 

National  Support  centers  also  maintain  brief  banks  and  provide  other  resources  for  Legal 
Services  attorneys  in  the  field  to  help  minimize  duplicative  research  costs.  They  provide  the 
expertise  needed  by  Legal  Services  attorneys  in  the  ^eld  who  work  in  specialty  areas  of  poverty 
law,  conduct  substantive  training  and  publish  practice  manuals,  newsletters,  and  other  specialized 
training  materials.  Local  program  access  to  the  expertise,  specialized  support,  training  and  unique 
nnaterials  offered  by  National  Support  centers  is  necessary  to  ensure  the  efficient  and  effective 
representation  of  eligible  clients.  Numerous  studies  of  National  Support  during  tiie  past  two  and 
one-half  decades  have  confirmed  the  critical  and  essential  role  of  the  centers  in  the  Legal 
Services  community. 

The  Legal  Services  Corporation  conducted  a  national  study  of  uiunet  support  needs  in 
1978.  Between  1979  and  1981,  some  progress  was  made  towards  meeting  the  identified  needs 
for  support  However,  drastic  budget  cuts  in  the  early  1980s  decimated  whatever  progress  had 
been  made;  in  fact,  support  center  funding  was  cut  by  more  than  40  percent  National  Support 
has  yet  to  be  restored  even  to  its  1981  percentage  relationship  to  Field  program  funding  levels, 
let  alone  allowed  to  achieve  the  growth  in  relation  to  Field  programs  that  would  allow  the  proper 
fulfillment  of  the  National  Support  function. 

As  Field  program  funding  increases,  tiie  demand  for  support  services  will  also  grow.  The 
provision  of  National  Suppon  is  an  essential  part  of  an  effective  and  efficient  Legal  Services 
program.  Without  a  substantial  funding  increase.  National  Support  will  not  be  able  to  meet  the 
increased  demand  for  assistance  and  provide  the  essential  leadership  and  training  that  is  necessary 
to  enable  local  Legal  Services  programs  to  provide  effective  representation. 

During  the  last  decade,  the  demand  for  National  Support  services  in  various  substantive 
areas  has  evolved  along  with  the  changes  in  poverty  law  practice.  The  Corporation  will  be 
assessing  the  impact  of  this  evolution  in  order  to  determine  whether  the  distribution  of  fiuiding 
for  work  in  these  areas  should  be  modified,  whether  the  assignment  of  substantive  responsibilities 
among  centers  could  be  improved  and  whether  new  funding  should  be  used  to  fill  gaps  in 
available  support  in  such  areas  as  disability  law,  job  creation  and  training,  and  technological 
support  To  begin  meeting  these  needs  more  effectively,  the  Coiporation  requests  $12,494,000 
for  Natioiud  Support  centers  in  FY  1993. 
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LEGAL  SERVICES  CORPORATION 

ACnvrriES  IN  BRIEF 

(dollars  in  thousands) 


Inc.  (+)  or  Dec.  (-) 


1994  Actual 

Pttin 

Amount  Posn's 

199SBase 

Pel  III 

Amount  Posn's 

1995  Estimate 

Perm 
Amount  Posn's 

1995  Est  to  1995  Base 

Perm 
Amount    Posn's 

1.  National  SnDDort 

9.685 

9/511 

12,494 

2,883 

Approiniation 
Funds  Carried  Forward 
from  Previous  Year 

9.611 

74 

9j611 

12.494 

2,883 
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2.  State  Support 


In  1978,  LSC  conpleted  a  thorough  study  of  the  need  for  State  Support,  concluding  that 
such  support  was  critical  to  effective  client  representation  by  Field  programs.  For  several  years. 
State  Support  funding  was  increased  and  new  State  Support  centers  and  units  were  established. 
After  the  funding  cuts  in  FY  1982,  and  a  hiatus  in  establishing  new  centers  during  the  1980s,  the 
Corporation  returned  to  this  objective  with  Congressional  encouragement  in  FY  1993,  funding 
new  State  Support  activities  in  several  additional  states.  In  the  current  fiscal  year  the  Corporation 
wiU  make  State  Support  grants  in  almost  every  state. 

State  Support  centers  provide,  at  the  state  level,  services  similar  to  those  provided  by 
National  Support  centers  at  the  national  level.  They  coordinate  and  assist  the  work  of  local  Legal 
Services  st^  and  volunteers  in  each  state  through  task  forces,  manuals  and  brief  banks,  and 
provide  them  with  basic  support  and  training.  They  also  provide  expertise  in  substantive  areas 
of  poverty  law  practice  that  is  designed  to  address  state  laws  and  court  procedures,  and  they 
provide  statewide  legal  representation  in  courts,  administrative  bodies  and  other  forums.  In 
addition,  some  State  Support  centers  provide  management  and  administrative  support  to  local 
programs.  State  Support  centers  are  essential  in  insuring  that  Legal  Services  programs  are 
equipped  to  provide  effective  and  efficient  representation  to  clients. 

The  increase  in  legal  assistance  requested  in  this  budget  will  substantially  enlarge  the 
demand  for  State  Support  In  addition,  based  on  analyses  conducted  by  the  Corporation  and 
others  over  the  last  fifteen  years,  it  is  clear  that  optimal  State  Support  activity  levels  call  for 
sonnewhat  higher  allocations  relative  to  Field  program  funding  levels.  As  a  result,  the 
Corporation  requests  an  appropriation  of  $13,733,000  to  fund  State  Support  grants  for  FY  199S. 


LEGAL  SERVICES  CORPORATION 

ACnvmES  IN  BRIEF 

(dollars  in  thousands) 


2.  State  SuuiXMt 

Appropnaticn 
Funds  Canied  Forward 
fiom  Previous  Year 


Inc.  (+)  or  Dec.  (-) 

1994  Actual 

1995  Base 

1995  Estimate 

1995  EsL  to  1995  Base 

Perm 

Perm 

Pcfin 

Amount  Posn's 

Amount  Posn's 

Amount  Posn's 

Amount    Posn's 

10^ 

10,564 

13,73? 

3,169 

10,564 

10,564 

13.733 

3.169 
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B.  Other  Support 

In  addition  to  National  and  State  Support  centers,  LSC  needs  to  provide  additional  support 
to  the  programs  it  funds  to  assure  that  there  is  adequate  training,  publications  needed  by  Legal 
Ser\dces  practitioners,  continuation  of  a  clearinghouse  to  facilitate  the  sharing  of  legal  briefs  and 
other  local  program  work  product,  the  continued  growth  and  standardization  of  computer 
technology  in  Legal  Services  offices,  and,  perhaps,  even  more  important  than  anything  else,  a 
more  effective  role  for  low  income  people  in  this  program  which  critically  affects  their  lives. 
Current  vehicles  for  providing  additional  support  to  programs  include  Regional  Training  Centers, 
the  National  Qearinghouse,  computer  assisted  legal  research  grants,  and  client  support  For  these 
purposes,  the  Corporation  requests  $6,520,000  for  FY  1995. 

The  National  Gearinghouse  for  Legal  Services  is  a  legal  reference  center  which  provides 
advocates  wdth  rapid  access  to  legal  briefs  and  other  documents  prepared  by  Legal  Services 
attorneys.  The  Qearinghouse  also  produces  and  distributes  the  monthly  Clearinghouse  Review 
to  every  Legal  Services  office.  This  law  review  publishes  articles  on  poverty  law  issues,  updates 
on  current  developments  and  scholarship  in  substantive  areas  and  summaries  of  pending  cases. 
For  1995,  the  Corporation  proposes  to  continue  the  Clearinghouse  responsibilities  as  the 
underlying  delivery  system  grows  with  a  grant  of  $1,343,000. 

There  are  currently  five  Regional  Training  Centers  that  arrange  training  sessions,  produce 
training  manuals  and  provide  other  training  services  for  Legal  Services  attorneys.  They 
coordinate  training  events,  develop  and  deliver  specific  training  programs  and  provide  information 
about  training  options.  For  1995,  the  Corporation  proposes  to  increase  Regional  Training  Center 
funding  for  these  functions  to  $970,000  in  order  to  increase  their  capacity  to  respond  to  the 
demand  for  training  support 

However,  the  total  volume  of  training  available  is  inadequate,  and  new  structures  and 
approaches  for  training  are  also  needed.  An  additional  $800,000  to  be  competitively  awarded 
to  innovative  and  meritorious  proposals  for  training  in  FY  1995  will  increase  the  scope  and 
effectiveness  of  the  available  training  for  both  entry  level  and  experienced  lawyers,  paralegals, 
administrators,  lawyer  and  client  board  members,  financial  managers  and  support  personnel.  For 
example,  grantees  might  submit  proposals  for  funding  to  support  substantive  law  training, 
management  training  and  legal  skills  training  to  attend  to  long-neglected  needs  for  staff 
development  in  their  programs.  Grants  might  also  be  made  to  insure  better  planning  and 
coordination  and  less  expensive  presentation  of  training  nationally,  and  to  help  National  and  State 
Suppon  centers  identify  training  needs  and  develop  additional  training  capacity. 

The  clients  that  Legal  Services  lawyers  serve  arguably  know  more  about  the  legal 
problems  facing  poor  people  than  all  of  the  experts  combined.  Poverty  is  not  a  concept  to  them; 
it  is  a  daily  fact  of  life.  The  unique  barriers  to  justice  faced  by  people  without  access  to  legal 
representation  is  better  understood  by  them  than  by  anyone  else.  For  that  reason,  the  Act  has 
always  required  that  one-third  of  local  program  board  members  be  eligible  clients  when 
appointed.  Several  years  ago,  the  Corporation  required  every  grantee  to  provide  training  for  its 
client  board  members  and  awarded  a  small  grant  to  each  program  to  support  such  training.  Then, 
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just  before  it  left  office,  the  prior  Board  of  the  Corporation  decided  to  use  Board  Initiative  funds 
as  seed  money  for  a  client  organization  that  can  help  to  revitalize  client  input  into  the  decision- 
making process  at  the  Corporation. 

The  new  Board  of  the  Corporation  wishes  to  build  on  these  beginnings,  and  to  expand  the 
commitment  of  LSC  to  involving  eligible  individuals  in  solving  the  problems  of  Legal  Services 
clients.  During  FV  1995,  the  Corporation  seeks  $1,700,000  with  which  to  make  grants  and 
develop  innovative  projects  that  explore  further  methods  of  client  involvement  in  supporting  and 
guiding  the  delivery  of  high  quality  services,  including  ways  in  which  people  living  in  poverty 
can  solve  their  legal  problems  without  lawyers. 

Initially,  the  Corporation  will  consult  with  clients  and  legal  services  programs  to  develop 
criteria  to  use  in  assessing  grant  proposals.  These  criteria  will  describe  the  kinds  of  innovations 
in  preventive  law,  self-help  resources,  assistance  to  people  solving  their  own  problems  and  other 
forms  of  client  involvement  that  might  be  useful  in  directly  providing  services  to  low  income 
people  and  might  also  develop  guidelines  and  useful  experience  for  application  in  other  Legal 
Services  programs.   Grant  proposals  will  then  be  solicited  and  reviewed  by  the  Corporation. 

An  example  of  the  kind  of  project  that  might  be  funded  is  already  under  way  in  Buffalo, 
New  York.  Neighborhood  Legal  Services  has  developed  "Project  Dandelion,"  a  community  legal 
education  initiative  aimed  at  providing  clients  wdth  the  tools  to  get  off  public  assistance  and  find 
meaningful  employment  opportunities.  Information  regarding  education  rights,  job  training,  day 
care  and  employment  opportunities  are  provided  to  clients  and  client  groups  through  a  variety 
of  media,  including  woricshops  and  seminars,  pot  luck  dinners,  a  monthly  newsletter  and  a  series 
of  educational  pamphlets  and  other  materials.  The  project  focuses  on  peer  counseling,  a  means 
through  which  clients  are  taught  ways  to  help  other  low  income  people  achieve  the  goals  of  the 
initiative.  The  proram  has  established  an  office  in  the  Buffalo  Department  of  Social  Services, 
where  information  is  provided  not  only  with  respect  to  applicants'  rights  regarding  public 
assistance,  but  also  with  the  alternatives  specific  to  "Project  Dandelion." 

Another  current  project  involving  client  involvement  has  been  carried  out  by  Northern 
Kentucky  Legal  Aid  Society,  which  worked  with  a  group  of  concerned  Housing  Authority 
tenants.  The  tenants  wanted  to  be  able  to  act,  on  their  own,  to  improve  their  quality  of  life. 
They  suffered  from  a  high  crime  rate,  a  lack  of  adequate  recreational  and  social  services,  a 
flawed  admissions  process  and  a  high  vacancy  rate.  Through  educational  materials  and 
presentations,  the  Legal  Aid  Society  helped  to  provide  the  group  with  the  skills  and  knowledge 
of  the  law  that  could  help  them  effectively  and  directly  address  their  concerns. 

Legal  Services  programs  have  always  been  extremely  efficient  They  pay  their  lawyers 
lower  salaries  than  any  other  sector  of  the  legal  industry,  their  fringe  benefits  are  modest  and 
their  offices  are  generally  spare.'    Moreover,  Legal  Services  programs  have  creatively  used 


'At  the  end  of  1993,  entry  level  staff  attorneys  averaged  $25337  per  year  and  the  average  staff  attcamey  eamed 
$33,708.  The  average  project  director  eamed  $59,090.  The  1 15  Directors  of  Litigation,  usually  found  in  the  larger 
recipient  programs  coordinating  the  woric  of  dozens  of  lawyers,  averaged  $56,184,  and  the  794  Managing  Attorneys, 
responsible  for  managing  individual  offices  throughout  the  country,  averaged  $43,042.  Additional  information  on 
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limited  resources  to  adopt  computer  technology  to  enhance  the  quality  and  increase  the  quantity 
of  their  output  Six  computer  assisted  legal  research  grants  now  facilitate  program  access  to  the 
major  on-line  legal  research  systems.  For  1995,  the  Corporation  requests  $794,000  to  continue 
and  enhance  Legal  Services  program  access  to  such  systems. 

In  1995,  the  Corporation  seeks  $913,000  with  which  to  make  grants  and  contracts  for  new 
initiatives  that  promise  to  improve  efficiency  in  the  delivery  of  services  to  clients.  As  they  did 
last  year,  when  the  Corporation  awarded  grants  to  local  programs  so  that  they  could  purchase 
computers  to  support  timekeeping  improvements,  some  of  these  initiatives  will  involve 
technology.  Most  local  programs  use  computers  in  word  processing,  document  assembly, 
financial  management  and  reporting,  legal  research,  case  management  and  communications. 
Increasingly,  programs  also  have  the  capacity  to  exchange  information  and  work  product  among 
staff  within  a  program,  and  between  programs  through  a  national  computer  network.  The 
Corporation  will  provide  appropriate  assistance  in  this  rapidly  changing  area  in  order  to  ensure 
that  current  Legal  Services  investments  are  optimally  designed  to  improve  long-term  program 
effectiveness  and  efficiency. 

Other  innovations  to  improve  efficiency  will  involve  approaches  to  service  deliveiy.  For 
example,  Legal  Services  programs  may  develop  education  and  training  projects  that  help  people 
living  in  poverty  avoid  the  need  to  enter  into  the  justice  system.  Other  projects  will  seek  to 
utilize  alternative  methods  for  solving  problems  or  resolving  disputes  that  have  traditionally  been 
embroiled  in  legal  process,  through  mediation,  arbitration  or  community-based  facilitation.  For 
example,  last  year  the  Corporation  awarded  grants  to  a  number  of  programs  to  enable  them  to 
begin  or  to  enlarge  their  use  of  mediation  in  providing  legal  assistance  to  clients  engaged  in 
disputes  over  such  issues  as  custody,  housing  conditions  or  work  rules. 


LEGAL  SERVICES  CX5RP0RATI0N 

ACnvmES  IN  BRIEF 

(dollars  in  thousaiKis) 


1994  Actual 

199SBase 

1995  Estimate 

Inc.  (+)  or  Dec.  (-) 
1995  Est  io  1995  Base 

Perm 
Amount  Posn's 

Perm 
Amount  Posn's 

Perm 
Amount  Posn's 

Perm 
Amoant    Posn's 

2^7 

2J47 

6^20 

3^ 

2,547 

2,547 

6,520 

3,973 

B.  OTHER  SUPPORT 

Tool 

Appiopriation 
Funds  Carried  Forward 
from  Pievioas  Year 


salaries  and  experience  levels  will  be  find  in  the  final  table  attached  to  this  Revised  Budget  Request 
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ra.  CORPORATION  MANAGEMENT  AND  INITIATIVES 

LSC  must  have  a  Management  and  Administration  capacity  sufficient  to  carry  out  its 
various  responsibilities.  First,  the  Corporation  must  improve  its  monitoring  and  evaluation 
functions  in  order  to  ensure  that  grantees  comply  with  the  goals  of  the  Legal  Services 
Corporation  Act  Second,  the  Corporation  must  enhance  its  capacity  to  provide  local  programs 
with  technical  assistance  that  improves  their  ability  to  deliver  effective  legal  services  to  their 
clients.  These  two  functions  overlap  to  the  degree  that  tiie  Corporation  can  design  and  implement 
its  evaluations  and  interventions  in  a  way  that  helps  to  improve  program  performance  in  serving 
clients.  In  addition,  the  Corporation  seeks  to  complete  its  current  Board  Initiative,  the 
Con^arative  Demonstration  Project,  which  is  testing  peer  review  techniques  and  developing  more 
effective  measures  of  grantee  performance. 


LEGAL  SERVICES  CORPORATION 

ACnvmES  IN  BRIEF 

(dollars  in  thousands) 

t 

Inc.  (+)  or  Dec.  (-) 
1994  Actual         1995  Base         1995  Estimate       1995  Est,  to  1995  Base 

Penn  Penu  Peim  Penn 

Amount  Posn's  Amount  Posn's    Amount  Posn's      Amount    Posn's 


in.  CORPORATION  MANAGEMENT  & 
INITIATIVES 

Total  10J90      121      10.180      121        14.055      129  3.875  8 

Appropriation  11.028     121      11.028     121        14,800     129  3.T72  8 

Funds  Carried  Forward 

from  Previous  Year  410  —  —  — 

Appropriations  allocated 

to  Lease  Loss  (848)  (848)  QAS)  103 

A.  Management  and  Administration 

The  Corporation  requests  $12,800,000  for  Management  and  Administration  in  FY  1995, 
which  is  2.6%  of  the  total  amount  requested.  These  funds  will  allow  the  Corporation  to  meet 
its  basic  responsibilities  in  a  year  in  which  funding  for  grantees  increases  by  25%.  The  funds 
will  be  used  to  support  the  functions  of  the  Corporation's  central  administration  as  well  as  to 
fund  the  activities  of  the  Corporation's  Office  of  Inspector  General. 

1.  Office  of  Monitoring,  Evaluation,  Compliance  and  Program  Services. 

Confronting  an  unexpected  deficit  and  aware  of  the  many  criticisms  of  the  Coiporation's 
inadequate  performance  of  monitoring,  evaluation  and  program  services,  the  new  Board  embaiiced 
on  a  comprehensive  review  of  the  Corporation's  approach  to  grantee  monitoring,  evaluation  and 
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compliance  (conducted  by  Uie  Office  of  Program  Evaluation,  Analysis  and  Review,  or  "OPEAR") 
and  the  Corporation's  inadequate  response  to  grantee  needs  for  technical  assistance  (the 
responsibility  of  the  Office  of  Program  Services,  or  "OPS").^  The  Board  determined  that  having 
accurate  and  timely  information  about  grantee  performance,  and  assuring  grantee  compliance  with 
the  Act  and  regulations,  were  critical  Corporation  responsibilities  tiiat  had  not  been  properly 
discharged  for  many  years. 

The  Board  received  reports  fix)m  the  senior  management  staff  responsible  for  monitoring 
activities  during  the  prior  Board's  tenure  regarding  the  status  of  program  monitoring  and  review, 
the  difficulty  of  producing  timely  reports,  the  heavy  emphasis  on  technical  compliance  and  the 
absense  of  information  about  the  quality,  effectiveness  or  value  of  grantee  services  to  clients. 
In  addition,  the  Board  obtained  information  about  the  success  of  the  prior  Board's  (Comparative 
Demonstration  Project,  which  was  testing  a  system  of  peer  review  as  an  alternative  approach  to 
monitoring.  Peer  review  employs  people  experienced  in  providing  legal  assistance  to  the  poor 
to  determine,  pursuant  to  carefully  developed  performance  standards,  whether  grantee  services 
are  effective  and  economical.  > 

At  the  same  time,  the  Corporation's  Inspector  General,  appointed  by  the  prior  Board,  was 
completing  his  own,  independent  review  of  the  Corporation's  monitoring  and  compliance 
activities. 

The  Board's  review  disclosed  that  OPEAR  and  OPS  worked  in  almost  complete  isolation 
from  each  otiier  and  were  discouraged  from  coordinating  tiieir  activities  or  sharing  their 
information.  This  resulted  in  an  oversight  function  of  limited  effectiveness  and  virtually  no 
capacity  to  assist  in  improving  the  delivery  of  services.  OPEAR,  in  particular,  had  taken  a  very 
liinited  and  compartmentalized  approach  to  insuring  accountability,  producing  written  reports  of 
limited  value  to  LSC  or  grantees  despite  an  enormous  investment  of  hours  in  periodic  site  visits 
and  extensive  writing  and  rewriting.  Similarly,  OPS  lacked  any  comprehensive  approach  to 
supporting  program  improvement,  responding  instead  to  sporadic  initiatives  instituted  by  the 
Board  or  the  staff.  The  Inspector  General's  review  reached  essentially  identical  conclusions. 

Based  on  these  reviews,  the  Corporation  initiated  changes  in  the  operations  of  these 
offices,  integrating  and  coordinating  their  activities  so  that  they  could  more  efficiendy  insure 
accountability  and  promote  program  improvement  As  a  next  step  in  enhancing  the  Corporation's 
methods  for  providing  accountability  and  improvement,  the  Corporation  is  considering  plans  to 
consolidate  OPEAR  and  OPS  into  a  new  ()ffice  of  Monitoring,  Evaluation,  Compliance  and 
Program  Services.  If  these  plans  are  adopted,  and  after  appropriate  reprogramming  review  by 
the  Congress,  tiie  new  office  (OMECPS)  will  be  staffed  with  25  "program  officers"  woridng  witii 
resource  teams  to  address  programmatic,  legal,  fiscal  and  otiier  needs  of  grantees  while 
maintaining  proper  accountability. 


'During  1993,  the  C(»p(Mation  changed  the  names  of  two  (rf  the  its  major  departments.  The  Office  of 
MonitOTing,  Audit  and  Compliance  became  the  office  of  Program  Evaluation.  Analysis  and  Review  and  the  Office 
of  Field  Services  became  the  Offke  of  Program  Services.  Other  office  designations  remain  the  same  as  in  prior 
budget  years. 
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The  Corporation  anticipates  that  the  combined  and  reorganized  office  will  assume  the 
responsibilities  of  both  OPEAR  and  OPS.  review  grantee  compliance  with  the  Legal  Services 
Coiporation  Act,  the  Corporation's  iiiq>lementing  regulations  and  specific  grant  conditions,  and 
conduct  on-site  monitoring  in  order  to  review  and  analyze  grantee  compliance  and  financial 
soundness.  It  will  manage  the  Corporation's  grant  making  activities,  develop  initiatives  to 
improve  recipient  productivity  and  effectiveness,  and  provide  technical  assistance  to  grantees. 
It  will  also  woric  with  the  Board  of  Directors  and  outside  agencies  on  matters  affecting  grantee 
capabilities  and  performance,  on  initiatives  such  as  exploring  the  role  of  alternative  dispute 
resolution  techniques  in  service  delivery,  and  on  the  U.  S.  Court  of  Veterans  Appeals  Pro  Bono 
grant,  the  Comparative  Demonstration  Project,  the  Census  Task  Force  and  other  policy 
development  activities.  It  will  provide  oversi^t  of  grantee  budget  and  fiscal  activities,  subgrants, 
private  attorney  involvement  and  training. 


The  other  offices  of  tiie  Coiporation  will  retain  their  essential  responsibilities  during  FY 
1995. 

2.  Executive  Office.  The  Executive  Office  is  comprised  of  the  President, 
Executive  Vice  President,  Corporate  Secretary  and  other  staff  responsible  for  the  implementation 
of  Board  policy  and  oversight  of  tiie  Corporation's  operations.  In  addition,  the  Executive  Office 
staff  currendy  responds  to  Congressional  and  Presidential  requests  for  information  and 
communications  from  the  general  public  and  the  media,  and  produces  the  Corporation's 
newsletter  and  annual  report 

3.  Office  of  the  General  Counsel.  The  Office  of  the  General  Counsel  serves  as 
in-house  counsel  to  the  Corporation,  providing  legal  advice  to  the  Corporation's  Board  of 
Directors  and  President,  as  well  as  to  various  offices  in  the  Corporation.  The  General  Counsel 
also  carries  out  such  traditional  lawyer"  fiinctions  as  negotiating,  drafting  and  reviewing  legal 
instruments  including  contracts,  setdement  agreements,  releases,  applications  for  funding  and 
grant  documents,  and  representing  the  Corporation's  interests  in  litigation,  either  directiy  or 
through  retention  and  oversight  of  independent  counsel. 

4.  Offices  of  Comptroller,  Administration  and  Human  Resources/Equal 
Opportunity.  These  departments  provide  essential  financial,  administrative  and  human  resource 
support  services  for  the  Corporation.  Their  functions  include  managing  the  financial  and 
administrative  systems,  assuring  the  integrity  of  Coiporation  accounts,  providing  financial  reports 
to  management,  the  Board,  the  President  and  the  Congress,  meeting  Corporation  personnel  needs, 
developing  employee  relations  policies  and  administering  Coiporation  salary  and  benefits 
programs. 

5.  Office  of  the  Inspector  General.  The  Inspector  General  conducts  audits, 
investigations  and  other  evaluations  of  LSC  and  grant  supported  operations  witiiin  the  terms  of 
the  Inspector  General  Act  Through  these  tasks,  the  Inspector  General  helps  LSC  and  its  grantees 
prevent  or  detect  fraud,  waste,  abuse  and  mismanagement  and  assists  management  in  identifying 
ways  to  promote  economy  and  efficiency  in  the  activities  and  operations  of  LSC  and  its  grantees. 
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6.  Accounting  Deficit  Produced  by  Move  of  Corporation  Headquarters.   In 

December  1993,  shortly  after  taking  office,  the  new  Board  of  Directors  discovered  that  prior 
management's  initial  projections  of  a  suiplus  in  Management  and  Administration  were  unfounded 
and  that,  instead,  application  of  generally  accepted  accounting  principles  indicated  that  the 
Corporation's  Management  and  Administration  operations  were  in  substantial  deHcif  at  the  end 
of  FY  1993,  with  clear  and  unavoidable  consequences  for  FY  1994.  The  deficit  resulted  from 
the  relocation  of  Corporation  headquarters  in  1992  and  from  the  prior  Board's  decision  to  spend 
funds  that  should  have  been  set  aside  in  a  liability  account  for  use  in  future  years. 

In  June  of  1992,  the  Corporation  vacated  its  headquarters  space  at  400  Virginia  Avenue 
S.W.,  Washington  DC,  and  moved  to  its  current  location  at  750  First  Street  N.E.,  Washington 
DC.  At  the  time  of  the  move,  the  Board  of  Directors  expected  to  sublet  the  former  headquarters 
space  to  the  General  Services  Administration  (GSA)  for  the  balance  of  the  lease  term. 
Subsequentiy,  however,  the  GSA  subleased  only  a  small  portion  of  the  space  and  other  subleasing 
arrangements  proved  impossible  to  achieve  for  much  of  the  space.  As  a  result,  the  balance  of 
the  lease  obligation,  through  August  1993,  net  of  subleases  that  have  been  obtained,  has  been 
accrued  pursuant  to  Generally  Accepted  Accounting  Principles  as  a  loss  and  recorded  as  a 
liability  in  tiie  amount  of  $1,552,237  in  FY  1993.  By  allocating  a  portion  of  die  FY  1994  and 
FY  1995  appropriations  to  support  the  monthly  payment  of  the  rental  obligation  to  the  landlord, 
the  liability  will  be  liquidated  and  die  fund  balance  deficit  resulting  from  the  loss  will  be 
eliminated. 

The  ten-year  lease  at  the  Corporation's  current  location  was  negotiated  on  very  favorable 
terms,  which  included  a  one-year  rent  abatement  and  a  substantial  cash  allowance  from  the 
landlord  to  the  Corporation.  Pursuant  to  Generally  Accepted  Accounting  Principles,  however, 
these  two  types  of  benefits  to  the  Corporation  result  in  a  deferred  rent  incentive  totaling 
$1,702,938  which  must  be  recorded  as  a  liability  that  will  be  liquidated  over  the  last  nine  years 
of  the  lease.  During  FY  1993,  the  prior  Board  of  Directors  of  the  Corporation  left  this  liability 
unfunded  and  expended  the  funds  which  should  have  been  set  aside  for  use  in  future  years, 
leading  to  an  additional  fund  balance  deficit  which  the  new  Board  is  obligated  to  recognize  and 
fund  out  of  the  FY  1994  and  FY  1995  appropriations. 

The  new  Board  of  Directors  took  immediate  actions  to  eliminate  this  deficit  A  freeze 
on  hiring  new  permanent  stafr  was  imposed,  raises  were  frozen  and  policies  on  vacation  accruals 
were  modified.  Possible  substantive  initiatives  were  deferred  while  all  funds  received  from  grant 
recoveries  and  interest  income  were  committed  to  deficit  reduction.  The  Corporation  anticipates 
that  the  accounting  deficit  will  be  eliminated  by  the  end  of  FY  1995.  The  audit  of  the 
Corporation's  recentiy  completed  financial  statements  for  FY  1993,  conducted  according  to 
Generally  Accepted  Government  Auditing  Standards,  gave  an  unqualified  opinion  pursuant  to 
Generally  Accepted  Accounting  Principles  to  the  new  Board's  statement  of  its  financial  position. 
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LEGAL  SERVICES  CORPORATION 

ACnvmES  IN  BRIEF 

(dollars  in  thousands) 

Inc.  (+)  or  Dec.  (-) 
1994  Actual         W5  Base         199S  Estimate       199S  Est  to  1995  Base 

Penn  Perm  Penn  Pwtn 

Amount  Posn-s  Anwunt  Posn's    Amount  Posn's       Amount    P^LS 

6.  MANAnF.MFNT  &  ADMINISTRATION 
j^  10.230     in      10.080       121       12,055     J29     _im.       -1 

^^^00  10i)28      121      10««8       121       12.800       129        1.872  8 

Funds  Carried  Forward  _  _ 

erom  Previous  Year  150 

'T^'^^f^  (m         (m  C745)  103 
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B.  Board  Initiatives 


The  Corporation  requests  $2,000,000  for  special  Board  Initiatives  in  FY  1995.  In  FY 
1993,  $977,000  in  Board  Initiative  funds  were  used  to  begin  a  ground-breaking  competition 
initiative  known  as  the  Comparative  Demonstration  Project  That  project,  led  by  staff  and  an 
advisory  group  con:q)rised  of  experts  from  Legal  Services  programs,  the  client  community,  the 
private  bar,  and  law  schools,  implements  the  competition  inquiry  approved  by  Congress  and  seeks 
to  measure  and  compare  Legal  Services  programs  on  the  basis  of  innovative  performance  criteria 
and  a  peer  review  process.  Twenty  Legal  Services  programs,  selected  by  lottery  from  among 
those  that  volunteered  to  participate,  underwent  rigorous  initial  evaluations  during  1993.  The 
preliminary  results  of  these  peer  assessments  demonstrate  that  the  performance  criteria  can 
provide  a  very  useful  framework  for  the  Corporation's  regular  program  of  monitoring,  evaluation 
and  technical  assistance.  During  1994  the  costs  of  the  Project  are  being  covered  by  funds  carried 
over  from  FY  1993.  The  concluding  phase  of  the  Project  is  scheduled  to  occur  in  FY  1995, 
however,  and  is  projected  to  cost  $900,000. 

In  FY  1994,  portions  of  the  Corporation's  Board  Initiatives  funds  have  been  used  to 
provide  initial  support  for  the  National  Organization  of  Qient  Advocates,  which  will  develop  its 
capacity  to  coordinate  the  efforts  of  people  living  in  poverty  who  play  important  governance  and 
advisory  roles  in  local  Legal  Services  programs,  and  to  support  the  Board's  search  for  a  new  LSC 
President  In  prior  years.  Board  Initiatives  have  included  special  awards  for  £ro  bono  projects 
and  consideration  of  grants  for  improvements  in  local  program  timekeeping  and  for  assistance 
in  using  emerging  methodologies  for  alternative  dispute  resolution. 

For  1995,  the  Corporation  seeks  $1,100,000  to  assist  in  the  improvement  of  approaches 
to  the  delivery  of  legal  services  to  specially  needy  populations  such  as  the  rural  poor,  the  elderly, 
and  women  and  children  suffering  from  AIDS,  to  analyze  experience  to  date  and  explore  means 
to  in^rove  private  attorney  involvement  in  the  delivery  of  legal  assistance,  and  to  upgrade  and 
expand  management  information  systems  at  the  Corporation.  For  example,  a  local  legal  services 
program  might  receive  a  grant  to  bring  together  nursing  home  staff  and  administrators,  family 
members,  lawyers,  paralegals,  social  workers  and  elderly,  low  income  nursing  home  residents  to 
translate  local,  sute  and  federal  law  into  a  mediated  agreement  regarding  the  rights  and 
responsibilities  of  the  residents.  Similarly,  after  the  Corporation  gathered  relevant  data,  private 
attorneys,  bar  administrators,  clients  and  legal  services  managers  might  be  brought  together  to 
examine  the  data  and  develop  recommendations  for  improving  private  attorney  involvement  in 
legal  assistance  to  the  poor. 
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LEGAL  SERVICES  CORPORATION 

ACnvmES  IN  BRIEF 

(dollars  in  thousands) 

Inc.  {+)  or  Dec.  (-) 
1994  Actual         I99S  Base         1995  Estimate       1995  Est  to  1995  Base 

Penn  Penn  Perm  Peim 

Amoont  Posn's  Amount  Posn's    Amoont  Posn's       Amount    Posn's 


B.  BOARD  INmATTVES 

Total 

Appropriation 
Funds  Carried  Forward 
from  Previous  Year 


360 

100 

2J000 

1.900 

100 

100 

zooo 

1.900 

260 

_ 

— 

— 
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PART  FOUR:  ADDITIONAL  TABLES 
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LEGAL  SatVICES  CORPOMTION 
APPROPRIATION  EXPENSES  BY  AaiVITT  --  FISCAL  TEARS  19M  AID  1995 

(dollars  in  thousands) 


1994  ftnls 
Carried  Foruard         19M 

froa  1993      Appropriatian  Levels 


1995 


1995  Request 


Per«  Pera  Pens  Pera 

Anouit         Posn's         Aaoint         Posn's         Aaomt         Posn's         Aaount         Posn's 


Nanagenent  and  Initiatives 
Appropriations  Allocated 
To  Lease  Loss 

SUBTOTAL 


410 


410 


II.OZS       121     11,028       121     14,800       129 

(848)  (848)  (745) 

10.180      121    10,180      121    14,055      129 


Program  Activities 
TOTAL 


948 
1,358 


388,972  388,972  485,200 

399,152      121    399,152       121    499,255      129 
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LEGAL  SERVICES  CORPORATION 

EXPENSES  FROM  ALL  SOURCES  BY  ACTIVITY  AND  OBJECT  CLASS 

FISCAL  YEARS  1994  AND  1995 


(dollars  in  thousands) 


MANAGEMENT  t  ADMIN 


PROGRAM  ACTIVITIES 


TOTALS 


OBJECT  CLASS 

Pcrsofwial  Coapansation 
Ejployae  Benefits 
Other  Personnel  Services 
Consulting 

Travel  and  Transportation 
Coaouni cat ions 
Ocavancy  Costs 
Printing  and  Reproduction 
Other  Operating  Expenses 
Capital  Expenditures 
Furlough  S  days 
Special  Contingency  Fmls 
Allocated  to  Lease  Loss 

Sii>total 

Grants  and  Contracts 
Corporation  Initiatives 
Lease  Loss  Liability 


19W 

199S 

5.215 

5,997 

1.260 

1.475 

68 

71 

708 

992 

559 

1,032 

128 

146 

1.757 

1,794 

112 

129 

279 

349 

34 

70 

(92) 

... 

202 

... 

848 

745 

11.078 

12,800 

360 

2,000 

(848) 

(745) 

1994 


1995 


390,710    485,200 


1994 

1995 

CHANGE 

5,215 

5,997 

782 

1,260 

1.475 

215 

68 

71 

3 

708 

992 

284 

559 

1.032 

473 

128 

146 

18 

1.757 

1,794 

37 

112 

129 

17 

279 

349 

70 

34 

70 

36 

(92) 

... 

92 

202 

0 

(202) 

848 

745 

(103) 

11.078 

12,800 

1.722 

390.710 

485,200 

94,490 

360 

2,000 

1,640 

(848) 

(745) 

103 

Total  Expenses 


10.590 


14,055    390,710    485,200    401,300    499,255 


97,955 


Source  of  Finds 


Appropriation 

US  Court  of  Veterans  Appeals  Funds 

Fifids  Carried  Forward  froa 

Previous  year 
Appropriations  -  Allocated  to 

Lease  Loss 


400.000    500.000 
790 

1,358 

(848)      (745) 


Subtotal 


401,300    499,255 


Other  Funds  -  Allocated  to 
Find  Balance  Deficit 


Total 


525  525 

401,825  499.780 
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LEGAL  SERVICES  CORPORATION 
SUMMARY  STATEMENT  OF  SUPPORT,  REVENUE  AND  EXPENSES 

AND  OTHER  CHANGES  IN  FUND  BALANCES 

(dollars  in  thousands) 


1993  Actual    1994  Budget   1995  Estioate 


Fund  Balances  at  Beginning  of  Year 

Federal  Appropriation 

Other  Sources 

Adjustment  for  Deferred  Revenue 

Total  Fund  Balances 

S;Vport  and  Revenue  During  the  Period 

Federal  Appropriation 
Change  in  Deferred  Revenue 
Special  Emergency  Appropriation 
US  Court  of  Veterans  Appeals 
Other  Funds  Avai lable 
Grants  Recoveries 
Deferred  Rent  Incentive 

Total  Siipport  and  Revenue 

Total  Fwids  Available 

Expenses  During  the  Period 


Program  Activities: 
Grants  and  Contracts 
US  Court  of  Veterans  Appeals 

Total  Program  Activities 


3,017 

(1,343) 

(745) 

245 

(968) 

(485) 

(1,275) 

--- 

— 

1,987 


(2,311) 


(1,230) 


357,000 

400,000 

500,000 

211 

1,065 

... 

300 

... 

— 

24 

790 

... 

214 

325 

325 

57 

200 

200 

1,624 

... 

... 

359,430 

402,380 

500,525 

361,417 

400,069 

499,295 

348,742       389,919       485,200 
(22)         790 


348,720       390,709       485,200 


Supporting  Activities: 

Management  and  Attainistration 
Accrued  Rent 
Board  Initiatives 
Property  and  Equipment 

Total  St^porting  Activities 


10,200 

10,196 

11,985 

835 

... 

... 

768 

360 

2,000 

29 

34 

70 

11,832 


10,590        14,055 


Total  Expenses  360,552      401,299 

Lease  Loss  1,552 

Defer  Rent  Incentive  (Unfunded  Liability)         1,624 

Fund  Balance  at  Close  of  Fiscal  Year  (2,311)      (1,230) 


499,255 


40 
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LEGAL  SERVICES  CORPORATION 
STATEMENT  OF  SUPPORT,  REVENUE  AND  EXPENSES  ANO  OTHER  CHANGES  IN  FUND  BAUNCES 

FISCAL  YEAR  1993  ACTUAL 

(dollars  in  thousands) 

Undesignated   Designated      Total 


Fund  Balance  at  Beginning  of  Year 

Federal  Appropriation  133  2,8M  3,017 

Other  Sources  245  ---  245 

Adjustment  for  Deferred  Revenue  -•-  (1,275)  (1,275) 

Total  Ftnj  Balances  378  1,609  1,987 

Support  and  Revenue  During  the  Period 


Federal  Appropriation 
Change  in  Deferred  Revenue 
Special  Emergency  Appropriation 
US  Court  of  Veterans  Appeals 
Other  Finds  Available 
Grants  Recoveries 
Deferred  Rent  Incentive 

Total  Support  and  Revenue 

Total  Finds  Available 

Expenses  During  the  Period 


9,654 

347,346 

357,000 

19 

192 

211 

... 

300 

300 

... 

24 

24 

23 

191 

214 

... 

57 

57 

1,624 

... 

1,624 

11,320 

348,110 

359,430 

11,698 

349,719 

361,417 

Program  Activities: 

Grants  and  Contracts  19      348,723      348,742 

US  Court  of  Veterans  Appeals  ---  (22)         (22) 

Total  Progrm  Activities  19      348,701       348,720 

Supporting  Activities: 

Management  and  Adnini strati on 
Accrued  Rent 
Board  Initiatives 
Property  and  Equipoent 

Total  Supporting  Activities 


Total  Expenses  11,083  349,469  360,552 

Lease  Loss  1,552  —  1,552 

Defer  Rent  Incentive  (Unfunded  Liability)  1,624  ---  1,624 

Fund  Balance  at  Close  of  Fiscal  Year  (2,561)  250  (2,311) 


10,200 

... 

10,200 

835 

... 

835 

... 

768 

768 

29 

... 

29 

11,064 

768 

11,832 
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LEGAL  SERVICES  CORPORATION 
STATEMENT  OF  SUPPORT,  REVENUE  AND  EXPENSES  AND  OTHER  CHANGES  IN  FUND  BALANCES 


FISCAL  YEAR  1994  BUDGET 
(dollars  in  thousands) 

Undesignated   Designated 


Total 


Fmj  Balance  at  Beginning  of  Year 

Federal  Appropriation 
Other  Sources 

Total  Find  Balances 


(1,593) 
(968) 

(2,561) 


250 


250 


(1,543) 
(968) 

(2.311) 


Support  and  Revenue  During  the  Period 

Federal  Appropriation 
Change  in  Deferred  Revenue 
Special  Emergency  Appropriation 
US  Court  of  Veterans  Appeals  Finds 
Other  Sources 
Grants  Recoveries 

Total  Si^port  and  Revenue 

Total  Finds  Available 


11,028 

388,972 

400,000 

... 

1,065 

1,065 

... 

790 

790 

32S 

... 

325 

200 

... 

200 

11.553 

390.827 

402,380 

8,992 

391,077 

400,069 

Expenses  During  the  Period 

Prograa  Activities: 
Grants  and  Contracts 
US  Court  of  Veterans  Appeals  Funds 

Total  Prograa  Activities 

Supporting  Activities: 

Manageaent  and  Adainistration 
Accrued  Rent 
Board  Initiatives 
Property  and  Equipment 

Total  Supporting  Activities 


19      389.900      389,919 
790         790 


10.069 

100 
34 

10,203 


260 


19      390,690      390,709 


127       10.196 


360 
34 


387       10,590 


Total  Expenses 


10,222      391.077 


401,299 


Fund  Balance  at  Close  of  Fiscal  Year 


(1.230) 


(1,230) 
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LEGAL  SERVICES  CORPORATION 
STATEMENT  OF  SUPPORT,  REVENUE  AND  EXPENSES  AND  OTHER  CHANGES  IN  FUND  BALANCES 


FISCAL  YEAR  1995  ESTIMATE 
(dollars  in  thousands) 

Undesignated   Designated 


Fmj  Balance  at  Beginning  of  Year 

Federal  Appropriation 
Other  Sources 

Total  Fml  Balances 


(745) 
(48S) 


(1.230) 


Total 


(745) 
(485) 


(1,230) 


St^port  and  Revenue  During  the  Period 

Federal  Appropriation 

US  Court  of  Veterans  Appeals 
Other  Sources 
Grants  Recoveries 

Total  Si^port  and  Revenue 
Total  Finds  Available 


14,800 


485,200 


500,000 


325 

... 

325 

200 

... 

200 

15,325 

485,200 

500,525 

14,095 

485,200 

499.295 

Expenses  During  the  Period 

Program  Activities: 
Grants  and  Contracts 
US  Court  of  Veterans  Appeals 

Total  Program  Activities 

Sifporting  Activities: 

Management  and  Adainistration 

Board  Initiatives 

Property  and  Equipment 

Total  Si^porting  Activities 


485,200       485,200 


485,200 


485,200 


11,985 

— 

11,985 

2,000 

... 

2,000 

70 

... 

70 

14,055 

... 

14,055 

Total  Expenses 


14,055 


485,200 


499,255 


Fund  Balance  at  Close  of  Fiscal  Year 


40 


40 
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LEGAL  SERVICES  CORPCMAT ION 
STAFF  SALARIES  --  FISCAL  YEARS  1993,  1994  and  1995 


1993  Budget      1994  Budget 


1995  Budget 


SALARY  RANGES 

LSC  LEVEL  I 

$11,830  -  $18,269 


NuAer  of  Change  Hotter  of  Change  NiiBber  of 
Positions  From  1993  Positions  Frcni  1994  Positions 
-t - 


LSC  LEVEL  II 

$15,771  -  $22,671         14 


-4 


10 


LSC  LEVEL  III 

$20,206  •  $27,796         13 


13 


12 


LSC  LEVEL  IV 

$24,808  -  $34,008         20 


18 


19 


LSC  LEVEL  V 

$31,050  -  $43,012 


17 


15 


12 


LSC  LEVEL  VI 

$38,279  -  $53,690 


50 


-11 


39 


LSC  LEVEL  VII 

$46,986  -  $66,535 


14 


14 


21 


Unclass.  Posn's. 


10 


12 


15 


TOTAL 


138 


-17 


121 


129 


FuU-tiae  equivalents  are  reported,  however,  the  Corporation 
is  projecting  a  staffing  level  of  135  eoployees  by  April  1995. 
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LEGAL  SERVICES  CORPORATION 
STAFF  POSITIONS  -  FISCAL  YEARS  1993,  1994  AND  1995 


OFFICE 


1993  Budget 


199«  Budget 


199S  Budget 


Hurtier  of     Change    Uwbef  of   Change    NuAer  of 
Positions    Froa  1993   Positions   Fron  1994   Positions 


Executive  Office 

General  Couisel 

Inspector  General 

Huaan  Resources 

Monitoring,  Evaluation 
Ccopliance  and  Prograa  Services 

Ccaptroller,  Adm.  Services 


TOTAL 


7 

2 

9 

11 

12 

-2 

10 

10 

13 

0 

13 

13 

9 

-2 

7 

7 

76 

-15 

61 

«5 

21 

0 

21 

23 

138 


-17 


121 


129 


FuU-tiae  equivalents  are  reported,  however,  the  Corporation 
is  projecting  a  staffing  level  of  135  caiployees  by  April  1995. 
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Mr.  MOLLOHAN.  We  welcome  back  to  the  Committee  today  the 
Chairman  of  the  Board  of  the  Corporation,  Douglas  S.  Eakeley,  and 
Maria  Luisa  Mercado,  Chairman  of  the  Committee  on  Audit  and 
Appropriations  of  the  Corporation.  We  are  also  pleased  to  have  the 
President  of  the  Corporation  with  us  today,  Mr.  Alexander  Forger. 

Mr.  Eakeley,  I  see  that  you  have  a  prepared  statement. 

Mr.  Eakeley.  We  will  just  submit  that,  and  we  are  ready  for 
questions. 

Mr.  MoLLOHAN.  Well,  you  might  in  a  general  way  describe  for 
the  Committee  how  you  have  amended  your  justifications  and  how 
they  have  changed  since  you  last  appeared  before  the 
Committee 

Mr.  Eakeley.  I  would  be  happy  to  do  that. 

Mr.  MoLLOHAN  [continuing].  As  they  relate  to  the  request  of 
$500  million  versus  your  former  request  of  $800  million. 

DESCRIPTION  OF  DETAIL  IN  BUDGET  RESUBMISSION 

Mr.  Eakeley.  As  you  will  recall,  the  chart  that  we  had  submitted 
allocating  the  funding  increase  requested  contemplated  that  actu- 
ally 75  percent  of  the  increase  would  be  allocated  to  basic  field  pro- 
grams, and  that  is  not  changed.  What  is  changed  is  that  we  have 
filled  in  the  blanks  of  the  other  categories  for  which  we  had  sought 
perhaps  greater  discretion  than  the  Committee  felt  comfortable 
with. 

And,  basically,  what  we  have  done  is  submit  in  the  overall  re- 
vised budget  request  with  accompanying  text  and  again  in  the 
summary  statement  a  line-by-line  breakout  of  each  of  the  other  cat- 
egories. And  those  other  categories  basically  start  with  line  1  B, 
Other  Direct  Delivery,  where  we  are  seeking  and  continue  to  seek 
$5.1  million.  That  is  2.5  percent  of  the  entire  increase. 

OTHER  DIRECT  DELIVERY  OF  SERVICES 

And  we  have  broken  that  out  into  three  categories:  Supplemental 
Field  Programs,  which  are  essentially  private  attorney  involvement 
efforts;  Law  School  Programs,  which  are  essentially  seeking  to  de- 
velop stronger  and  further  ties  between  the  law  school,  teachers, 
community,  students  and  legal  services  programs;  and  Attorney  Re- 
cruitment Programs,  to  start  making  up  for  a  long  period  of  pro- 
gram inability  to  recruit,  train,  develop  and  retain  attorneys. 

That  is  the  Other  Direct  Delivery,  and  that  is  $5.1  million  of  our 
overall  request  of  $500  million. 

SUPPORT  FOR  THE  DELIVERY  OF  LEGAL  SERVICES 

In  the  support  category,  we  had,  again,  identified  a  request  for 
support  centers  of  26  million,  and  other  support  of  $6.5  million, 
but,  again,  we  had  not  filled  in  the  lines  of  what  that  other  support 
would  be  broken  out  for. 

On  the  support  generally,  we  are  seeking  $26  million  or  6  per- 
cent of  overall  budget  for  national  and  State  support  and  $6.5  mil- 
lion or  4  percent  of  the  overall  grant  for  other  support. 

And,  again,  we  have  broken  that  out:  $1.3  million  for  Clearing- 
house, which  is  our  national  publication  that  reports  on  and  in- 
forms the  field  about  trends  in  national  legal  services  advocacy. 
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Training  and  training  centers:  We  have  broken  out,  again,  between 
regional  training  centers.  We  have  five  of  them.  We  are  proposing 
$97,000  be  allocated  to  regional  training  centers.  New  training, 
which  basically  provides  for  some  additional  initiatives  that  will 
further  the  capacity  of  existing  programs,  lawyers,  paralegals  and 
administrative  staff,  to  deliver  legal  services  more  efficiently. 

OTHER  SUPPORT — CLIENT  INVOLVEMENT 

And  then  the  largest  single  item  here  is  client  involvement — that 
is  a  new  line.  That  is  $1.7  million  that  we  are  seeking.  And,  basi- 
cally, what  that  is  intended  to  go  for  are  innovative  approaches  to 
involving  clients  in  the  delivery  of  legal  services  and  in  self-help 
and  helping  other  clients.  Client  involvement  in  intake,  client  in- 
volvement in  pro  se  representation,  in  administrative  agencies,  and 
greater  client  involvement  in  helping  to  develop  programs  that  will 
assist  clients  in  emerging  from  poverty. 

There  has  been  an  enormous  demand  from  clients  in  the  field  to 
apply  what  they  have  learned  and  the  benefits  they  have  gained 
to  help  other  clients  similarly  situated.  This  represents  an  effort  to 
engage  clients  and  leverage  Federal  dollars  to  bring  more  people 
into  the  picture  of  helping  to  provide  access  to  the  system  of  jus- 
tice. 

Now,  the  other  part  that  we  had  left  unfilled  last  time  is  an  item, 
III,  Corporation  Management  and  Initiatives.  We  have  not  changed 
when  we  seek  the  $500  million  for  management  and  administra- 
tion. That  is  $12,800,000  for  less  than  3  percent  of  our  overall 
budget. 

BOARD  INITIATIVES 

But  there  was  a  line  for  board  initiatives  that  we  had  at  $2  mil- 
lion that  remains  at  $2  million,  but  we  provided  both  text  and  lines 
to  flesh  out  what  we  seek  there. 

The  first  is  listed  as  Competition  Initiatives.  That  is  a  $900,000 
category.  That  is  a  continuation  of  an  existing  program  that  was 
our  predecessor  board's  initiative  that  sought  to  compare  and — ac- 
tually, it  was  called  the  Comparative  Demonstration  Project.  It 
sought  to  engage  local  programs  in  seeking  better  ways  to  deliver 
services  and  utilized  a  peer  review  process  in  connection  with  that 
that  has  generated  an  enormous  amount  of  interest  and  some  very 
credible  results  in  terms  of  new  directions  to  go  for  evaluation  and 
support  and  assistance  for  existing  programs. 

The  Other  Initiatives  line  that  we  are  seeking  is  $1.1  million. 
That  is  intended  to  help  us  explore  areas  of  unmet  or 
underserviced  legal  needs  that  we  know  are  out  there.  We  are  not 
creating  new  programs,  but  we  seek  the  funds  so  that  we  can  ex- 
plore this,  again,  by  way  of  grant  proposals. 

And  two  of  the  areas  that  are  of  principal  concern  to  us  here  are, 
in  particular  needs,  of  the  rural  poor.  We  have  a  number  of  deliv- 
ery and  service  questions  and  issues  there  that  we  believe  ought 
to  be  addressed. 

And  there  are  other  especially  impacted  areas:  the  elderly  and 
women  with  AIDS  with  children  and  what  to  do  in  terms  of  provid- 
ing for  their  children  as  their  disease  lengthens. 
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That  is,  basically,  in  a  very  encapsulated  version,  the  filling  in 
of  the  gaps.  We  have  not  changed  the  overall  numbers.  We  have 
not  changed  numbers  between  categories,  but  we  have  attempted 
to  give  the  Committee  the  specificity  that  it  requested  last  time. 

I  might  add  that  since  we  last  met  the  funding  criteria  commit- 
tee of  the  Project  Advisory  Group,  which  had  met  before,  has  had 
a  chance  to  meet  with  its  board.  They  have  had  a  chance  to  inter- 
act with  our  staff.  Our  board  has  had  a  chance  to  further  reflect 
on  where  we  would  go  if  the  Committee  were  to  agree  with  our  re- 
quests, support  it,  and  then,  hopefully,  the  Congress  were  to  fund 
it. 

But,  basically,  those  are  the  overall  outlines. 

SUPPLEMENTAL  SUBMISSION  TO  COMMITTEE 

You  also  have  before  you  a  supplemental  submission  addressed 
to  a  question  Mr.  Rogers  had  raised  previously  which  had  to  do 
with  changes  in  employment  or  termination  of  employment. 

Mr.  MOLLOHAN.  Let  me  stop  you  there.  Thank  you.  Thank  you. 

[The  biographical  sketch  and  prepared  statement  of  Mr.  Eakeley 
and  Ms.  Mercado  follow:! 
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Douglas  S.  Eakeley,  Chairman,  Board  of  Directors,  Legal  Services  Corporation 

Douglas  S.  Eakeley  is  a  partner  with  the  law  firni  of  Lowenstein,  Sandler.  Kohl,  Fisher,  and 
Boylan  in  Roseland,  New  Jersey.  From  1990  until  1991,  he  was  the  First  Assistant  Attorney 
General  of  the  state  of  New  Jersey.  Mr.  Eakeley  chaired  the  Board  of  Trustees  of  Legal  Services 
of  New  Jersey  from  1982  until  1990,  and  has  served  as  Counsel  since  1992.  He  was  also  the 
President  of  the  Legal  Services  Foundation  of  Essex  County,  and  a  member  of  the  Board  of 
Trustees  of  Essex-Newark  Legal  Services  Project  Mr.  Eakeley  has  served  on  the  Boards  of  the 
Urban  League  of  Essex  County,  Community  Law  Offices  of  East  Harlem,  and  the  Legal  Aid 
Society  of  Manhattan. 


Maria  Luisa  Mercado 

Maria  Luisa  Mercado  is  a  partner  with  Mercado  &  Mclntyre  in  Lubbock,  Texas.  Prior 
to  entering  private  practice,  Ms.  Mercado  was  a  staff  attorney  with  West  Texas  Legal  Services 
and  an  Assistant  Attorney  General  in  the  Consumer  Protection  Division. 

She  was  the  president  of  the  Legal  Aid  Society  of  Lubbock  in  1986-1987  and  served  on 
the  Board  from  198S  until  1989.  A  co-founder  of  the  Lubbock  Hispanic  Bar  Association,  she 
also  serves  on  the  Board  of  Directors  of  the  Mexican  American  Legal  Defense  and  Education 
Fund.  Ms.  Mercado  is  the  recipient  of  the  George  Woods  award  for  outstanding  services  in  law. 
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During  our  appearance  before  this  Subconunittee  on  April  21, 
1994,  it  became  apparent  that  our  initial  Budget  Request  and 
testimony  did  not  provide  the  degree  of  detail  that  members  of  the 
Subcommittee  felt  would  be  useful  to  them  in  determining  the 
Corporation's  appropriation  for  FY  1995.  As  a  result,  after  the 
hearing  the  Corporation  took  the  following  steps: 

1.  Submitted  a  revised  Budget  Request  seeking  $500  million, 
consistent  with  the  President's  budget  for  FY  1995,  in  which  each 
element  of  the  budget  is  justified  in  substantial  detail. 

2.  Submitted  a  detailed  response  to  questions  raised  about 
(i.)  the  Corporation's  current  process  for  holding  grantees 
accountable  for  compliance  with  the  Legal  Services  Corporation  Act 
and  regulations;  (ii.)  the  contemplated  reorganization  of  the 
Corporation's  procedures  for  monitoring  and  evaluating  grantee 
performance;  and,  (iii)  the  recent  discharge  of  certain  Corporation 
employees. 

The  Revised  Budget  Request 

The  revised  Budget  Request  spells  out  the  specific  plans  for 
use  of  the  funds  requested  based  on  the  Corporation's  prior 
experience  and  an  on-going  assessment  of  methods  for  improving 
local  program  performance.  Eighty-two  percent  of  the  increase,  for 
example,  will  be  used  to  fund  increases  in  the  Direct  Delivery  of 
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Legal  Assistance  to  individual  clients  by  local  Basic  Field,  Native 
American,  and  Migrant  legal  services  programs.  Another  six  percent 
will  be  allocated  to  enlarging  the  State  and  National  Support 
Center  capacity  to  respond  to  the  growing  demands  from  those  local 
programs  and  to  help  local  attorneys  and  paralegals  provide  high 
quality,  economical  and  effective  services  to  clients,  as  required 
by  the  Legal  Services  Corporation  Act.  Two  percent  will  be  used  to 
support  the  Corporation's  own  ability  to  manage  and  administer  the 
program  and  effectively  to  ensure  compliance  by  local  programs. 

The  remaining  ten  percent  of  the  total  increase  proposed  by 
the  President  and  the  Corporation  are  more  narrowly  targeted  and 
more  extensively  explained  in  the  revised  Budget  Request.  For 
example,  the  Corporation  seeks  $2  million  with  which  to  undertake 
demonstration  projects  and  further  study  of  how  best  to  provide 
legal  help  to  institutionalized  people  in  poverty.  As  the  Request 
notes,  grants  will  be  provided  to  local  legal  services  programs  to 
begin  serving  low  income,  institutionalized  individuals  who  are  not 
now  being  served.  Grants  might  help  group  home  residents  achieve 
greater  capacity  for  independent  living,  nursing  home  residents 
mediate  disputes  about  substandard  facilities  or  treatment,  or 
disabled  children  to  seek  improved  programs  of  special  education. 
At  the  same  time,  grantees  will  demonstrate  what  methods  of 
providing  services  are  most  effective  and  economical. 

For  Other  Direct  Delivery  of  Legal  Assistance,  the  Corporation 
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seeks  a  $2.5  million  increase,  of  which  $600,000  is  for  continued 
services  from  Supplemental  Field  Programs  and  further  development 
of  collaborative  relationships  between  legal  services  programs  and 
law  schools.  The  larger  portion  of  this  increase  seeks  $1,892,000 
to  fund  grants  or  contracts  to  help  legal  services  program  recruit 
and  retain  high  quality  and  diverse  staffs.  One  component  of  this 
increase  will  be  used  to  help  recruit  staff  lawyers  with  $40,000  to 
$80,000  in  college  and  law  school  debts  make  annual  debt  payments 
that  may  reach  $10,000  on  their  average  entry  level  salaries  of 
$25,337  (a  significant  number  of  starting  salaries  are  around 
$20,000).  Without  loan  assistance,  programs  are  losing  excellent 
candidates  and  young  lawyers,  particularly  minority  lawyers.  Other 
grants,  selected  from  among  the  most  meritorious  proposals  that 
will  be  submitted,  may  support  recruitment  efforts,  job  fairs  and 
candidate  travel. 

In  Other  Support,  the  Corporation  seeks  an  increase  of  $4 
million,  of  which  $560,000  is  to  continue  and  modestly  enlarge  the 
ongoing  work  of  the  National  Clearinghouse  for  Legal  Services,  the 
Regional  Training  Centers  and  the  computer  assisted  legal  research 
grants.  The  remaining  $3.4  million  increase  (3.4%  of  the  total 
increase  sought)  is  for  three  initiatives  that  address  long- 
recognized  needs  of  the  delivery  system  for  improvement. 

$800,000  will  be  used  to  meet  a  portion  of  the  training  needs 
that  local  program  lawyers,  paralegals,  managers  and  staff  members 
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have  had  to  forego  because  of  tight  resources.  The  needs  are 
basic.  Grants  may  be  made  for  a  week  of  trial  skill  training  at 
Drake  University  Law  School  (the  cost  is  approximately  $800  per 
lawyer),  for  interviewing  skills  for  intake  personnel,  for  improved 
supervisory  and  management  capabilities  for  office  managers  and 
managing  attorneys,  or  for  substantive  law  training  regarding 
changes  in  federal  health  or  welfare  regulations.  These  funds  will 
not  go  far.  With  4,618  lawyers,  1,852  paralegals  and  4,289  other 
staff  members,  a  distribution  of  the  funds  on  a  per  capita  basis 
would  provide  only  $75  of  training  per  employee. 

The  largest,  and  potentially  most  important,  portion  of  the 
increase  is  $1.7  million  for  grants  and  projects  to  explore  methods 
of  involving  clients  in  supporting  and  guiding  the  delivery  of  high 
quality  services,  including  ways  in  which  people  living  in  poverty 
can  solve  their  legal  problems  without  lawyers.  The  Corporation 
will  develop  criteria  for  innovations  in  preventive  law,  for  the 
use  of  self-help  resources,  for  assistance  to  people  in  solving 
their  own  problems  and  for  other  forms  of  client  involvement. 
Grants  will  be  made  for  activities  like  "Project  Dandelion," 
described  in  the  Revised  Budget  Request,  which  helps  welfare 
recipients  leave  welfare  and  find  meaningful  employment,  or  for 
groups  of  public  housing  tenants  trying  to  make  their  living 
environments  crime  free  and  more  livable  by  taking  personal 
responsibility  for  change. 
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The  last  new  component  in  Other  Support  is  $913,000  for  grants 
to  local  programs  to  support  innovations  that  improve  program 
efficiency.  Some  of  these  grants  will  fund  improved  use  of 
technology  such  as  computers  (many  offices  have  only  rudimentary 
computer  capacity)  and  better  tools  for  information  sharing  among 
staff  members,  offices  and  programs.  Other  grants  will  support 
local  initiatives  in  alternative  methods  of  resolving  disputes 
which  may  both  reduce  cost  by  avoiding  full-scale  litigation  and 
increase  client  satisfaction  by  enabling  clients  to  have  greater 
control  of  the  outcomes  in  their  cases. 

The  final  increase  is  $1,900,000  for  Board  Initiatives.  Half 
of  these  funds  are,  however,  for  completion  of  the  competition 
initiative  funded  at  nearly  $1  million  in  FY  1993.  The  balance, 
$1,100,000,  is  to  allow  the  Corporation  itself  to  explore  ways  to 
improve  approaches  to  providing  help  to  families  and  individuals, 
particularly  to  populations  with  special  needs  that  legal  services 
programs  are  not  serving  effectively  today.  For  example,  limited 
funds  have  always  made  it  difficult  to  serve  dispersed  rural 
families.  The  Corporation  might  fund  a  demonstration  project  to 
compare  cost  and  quality  consequences  of  circuit  riding,  telephone 
advice  systems,  and  client  involvement  self-help  materials. 
Similarly,  the  thirteen  year  experience  of  private  attorney 
involvement  as  a  method  of  enhancing  services  and  leveraging 
resources  must  be  assessed  in  order  to  develop  plans  for  future 
improvements.   Research  on  the  current  practices  of  programs  and 
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private  lawyers,  followed  by  collaborative  discussions  of 
alternatives  with  attorneys,  bar  administrators,  clients  and  legal 
services  managers,  might  lead  to  recommendations  for  change. 


Improvements  in  Procedures  to  Assure  Program  Compliance 

On  May  3,  1994,  the  Corporation  submitted  a  detailed 
explanation  of  the  Corporation's  careful  process  of  review  and 
action  to  assure  that  the  Corporation  can  effectively  monitor  and 
evaluate  local  grantees  to  assure  compliance  with  the  Corporation 
Act  and  regulations,  which  require  high  quality  services, 
professional  standards  and  economical  and  effective  delivery  of 
legal  assistance  to  clients.  The  explanation  responds  to  the 
questions  raised  by  Congressman  Harold  Rogers  regarding  reductions 
in  staff  at  the  Corporation  and  the  potential  impact  of  those 
reductions  on  the  Corporation's  ability  to  carry  out  its  statutory 
accountability  functions. 

The  statement  documents,  in  seven  attachments,  the  principles 
enunciated  by  the  Board  of  Directors  on  the  basis  of  information 
provided  by  prior  Corporation  management,  an  independent  review 
conducted  under  the  direction  of  the  Corporation's  Inspector 
General,  and  a  thorough  review  of  Corporation  staff  structures  and 
performance  carried  out  by  the  Corporation's  current  management. 
The  initial  changes  within  the  Corporation  that  resulted  from  these 
reviews  retained  the  Office  of  Program  Evaluation,  Audit  and  Review 
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and  Office  of  Program  Services  but  introduced  more  efficient  and 
effective  methods  of  meeting  Corporation  responsibilities  and 
introduced  new  lines  of  communication  and  cooperation. 

A  number  of  important  jobs  are  now  being  carried  out.  Pending 
tasks  are  being  completed,  including  71  pending  monitoring  reports. 
Corrective  action  notices  involving  material  deficiencies  in 
grantee  operations  are  being  followed  up  on  more  effectively  than 
before.  An  improved  monitoring,  evaluation  and  support  policy  is 
being  developed  by  the  staff,  including  the  use  of  techniques  that 
provide  more  frequent  and  inexpensive  reviews  of  compliance,  the 
engage  the  skills  of  experienced  reviewers  to  assess  program 
performance  and  enhance  the  Corporation's  capacity  to  provide 
technical  assistance. 

The  termination  of  employment  of  13  individuals  followed 
naturally  from  these  assessments  and  improvements,  as  more  fully 
documented  in  the  separate  submission. 

Conclusion 

It  is  our  hope  that  these  responses  are  helpful  to  the 
Subcommittee  in  its  review  of  the  proposal  of  the  President  and  the 
Corporation  for  an  appropriation  of  $500  million  for  FY  1995. 
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BASIC  FIELD  PROGRAMS 


Mr.  MOLLOHAN.  Out  of  the  approximately  $100  million  increase 
that  you  are  requesting,  how  much  of  that  is  for  grantee  purposes? 

Mr.  Eakeley.  Well,  out 

Mr.  MOLLOHAN.  Out  of  the  increase  that  you  are  requesting. 

Mr.  Eakeley.  Seventy-five  percent  of  the  total  increase  or  75 
million  is  going  to  or  requested  for  basic  field  programs. 

Mr.  MOLLOHAN.  And  would  that  be  grantee  programs? 

Mr.  Eakeley.  That  is  right.  Those  are  the  direct  local  programs 
that  collectively  serve  every  county  in  the  United  States  and  its 
territories. 

There  are  two  other  elements  of  field  programs.  Native  American 
and  Migrant  Farm  Worker  Programs,  and  we  are  seeking  a  $7  mil- 
lion increase  or  7  percent  of  the  $100  million  increase  to  be  allo- 
cated to  that.  So  those  three  are  considered  field  programs,  existing 
field  programs,  so  roughly  82  percent  of  our  overall  $100  million  in- 
crease is  being  sought  for  existing  direct  delivery  in  those  three 
categories. 

DIRECT  SERVICES  TO  INSTITUTIONALIZED  PERSONS 

There  is  one  new  field  program  for  which  we  seek  a  $2  million 
grant.  It  would  be  the  first,  and  that  is  for  service  to  people  in  in- 
stitutions. And  there  we  are  principally  concerned  with  the  surge 
in  the  population  in  our  nursing  homes  and  other  places  of  institu- 
tionalization for  the  elderly. 

These  institutionalized  as  a  whole  are  not  counted  in  our  census 
count  for  funding  purposes.  There  has  been  very  little  effort  in  ex- 
ploring ways  in  which  we  can  constructively  engage  legal  services 
programs  to  either  protect  rights  of  the  elderly  and  others  as  well 
as  help  them  help  themselves  a  little  bit  more. 

And  what  we  seek  to  do  with  the  $2  million,  again,  is  to  invite 
grants  that  are  intended  to  explore  the  dimensions  of  this  element 
of  the  poverty  population  clearly  with  unmet  legal  needs  in  ways 
that  we  can  contribute  to  the  overall  mission  of  the  agency,  which 
is  to  advance  towards  equal  justice  for  all. 

INSTITUTIONALIZED  ELDERLY 

Mr.  MOLLOHAN.  Are  you  having  clients  that  come  out  of  that  sec- 
tor who  are  institutionalized  seniors  making  demands  that  you 
can't  meet? 

Mr.  Eakeley.  There  is  that,  but  it  is  anecdotal. 

We  have  not  had  the  resources  to  do  the  kind  of  systematic  ex- 
ploration of  need  across  categories  that  we  would  have  liked  to 
have  done,  although  we  tried  to  address — our  prior  board  tried  to 
before. 

But  some  of  our  current  grantees  use  some  of  their  current  funds 
to  do  a  small  proportion  of  representation  of  the  institutionalized. 
And  we  know  from  their  experiences  as  well  as  just  from  the  demo- 
graphic shift  in  our  population  that  we  have  an  increasing  number 
of  elderly  among  the  population  and  an  increasing  number  of  those 
confined  to  institutions.  And  many  of  those  are  impoverished,  and 
we  know  also  that  they  have  legal  needs. 
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RESOURCES  V.  NEED 


Mr.  MOLLOHAN.  Is  there  demand  coming  from  there  that  you  are 
not  able  to  meet  with  your  current  resources? 

Mr.  Eakeley.  That  is  correct.  To  be  candid,  we  do  not  have  a 
means  of  even  estimating  the  true  dimensions  of  those  problems. 

Mr.  MoLLOHAN.  If  one  were  to  inquire  about  your  ability  to 
spend  a  $100  million  increase  efficiently,  how  would  you  respond? 

Mr.  Eakeley.  In  two  different  ways. 

There  is  no  doubt  in  our — collectively,  that  the  legal  services  pro- 
gram has  the  capacity  to  take  resources  on  this  order  of  magnitude 
and  employ  them  efficiently.  And  part  of  that  has  to  do  with  the 
fact  that  we  have  an  existing  infrastructure  of  programs  serving 
every  community  with  highly  experienced  and  seasoned  attorneys 
and  paralegals  and  secretaries  capable  of  adding  to  existing  pro- 
grams in  ways  that 

Basically,  the  increase  that  we  are  requesting  would  amount  to 
roughly  iy2  or  two  new  lawyers  per  program,  and  that  is  some- 
thing that  has  been  long  overdue.  Indeed,  because  of  the  prior 
funding  cuts,  we  have  a  38  percent  reduction  in  numbers  of  offices 
that  we  used  to  staff  around  the  country. 

If  you  look  at  the  increase  in  terms— as  I  said  last  time  we  were 
here — in  terms  either  of  the  unmet  legal  need  among  the  poor,  the 
long  way  to  go  to  meet  that,  the  current  capacity  and  the  prior 
funding  level  and  operational  level,  $100  million  would  not  get  us 
up  to  where  we  were  in  1981  adjusted  for  inflation  without  any  ad- 
justment for  the  poverty  population. 

So  I  think  we  have  a  very  well-proven  track  record  in  terms  of 
what  we  have  been  able  to  do  in  the  past  and  what  we  have  been 
doing  in  husbanding  the  meager,  compared  to  the  need.  But  we  are 
also  implementing — and  this  gets  to  the  other  question — a  very  se- 
rious, sustained  effort  at  the  Legal  Service  Corporation's  staff  level 
to  make  sure  that  we  maintain  an  accountability  function  but  also 
an  ability  to  evaluate  performance  and  delivery  and  support  and 
improve  that  performance  and  delivery  in  the  fields. 

Mr.  MoLLOHAN.  Thank  you. 

Mr.  Rogers. 

Mr.  Rogers.  Thank  you,  Mr.  Chairman. 

And  welcome  back.  And  you  have  submitted  a  more  detailed  ac- 
counting of  the  25  percent  increase  over  fiscal  year  1994,  and  we 
have  not  had  a  chance,  yet,  to  go  through  it  in  great  detail,  but  it 
is  certainly  a  much  more  detailed  accounting  of  your  earlier  re- 
quest with  which  we  had  some  trouble  before  because  of  lack  of 
specificity. 

MONITORING  BY  CORPORATION 

Now,  we  don't  have  a  President  yet,  and  we  are  dealing  with  a 
five-member  transition  team  and  an  Acting  President.  Of  the  five 
members,  three  were  formerly  employees  of  LSC  grantees  and  one 
a  member  of  the  National  Legal  Md  Defender  Association,  the  lob- 
b5dng  group  for  the  grantees.  We  are  told  that  you  fired  about  half 
of  the  professional  monitoring  teams  that  monitored  the  grantees. 

I  am  wondering  what  is  going  on  here.  I  mean,  what  this  Com- 
mittee, Subcommittee,  what  the  Congress  and  what  the  taxpayers 
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needs  an  accounting  of  how  you  spend  your  money,  particularly 
given  the  enormous  increases  you  have  received  over  the  last  cou- 
ple of  years  compared  to  most  all  other  federal  programs.  And,  the 
big  increase  you  are  requesting  again  this  year. 

TERMINATION  OF  CERTAIN  EMPLOYEES 

These  monitors,  13  of  the  29  of  the  entire  professional  staff,  were 
fired.  As  I  understand  it,  these  were  the  people  who  tracked  how 
the  grantees  were  spending  the  monies  that  the  taxpayer  gives  to 
them.  Can  you  help  me  out  with  that?  Am  I  wrong  in  that  assess- 
ment? 

Mr.  Eakeley.  Not  wrong,  but  I  think  that  the  numbers  are 
slightly  different,  and  there  is  more  of  an  explanation  than  would 
appear  from  your  accounting. 

INTRODUCTION  OF  LSC  PRESIDENT  ALEXANDER  D.  FORGER 

First,  we  do  have  a  President.  Alexander  Forger,  who  is  with  us 
today,  was  the  managing  partner  of  Milbank,  Tweed,  Hadley  & 
McCloy  and  the  director  of  the  Legal  Aid  Society  of  Manhattan,  the 
largest  of  the  legal  aid  programs  in  the  United  States.  He  dropped 
everything  at  my  request  in  December  and  moved  to  Washington 
to  take  the  helm  of  the  Legal  Services  Corporation,  and  he  is  here 
today  and  indeed  prepared  to  answer  questions.  He  has  been  enor- 
mously helpful  to  us. 

His  title  is  President.  He  may  be  President  for  an  interim  period 
yet  to  be  described,  and  he  has  got  an  engaging,  outgoing  personal- 
ity, but  we  don't  refer  to  him  as  outgoing  in  a  different  sense  at 
this  point. 

PRESIDENTIAL  SEARCH 

Mr.  Rogers.  I  have  had  a  chance  to  meet  him,  and  you  are  right. 
He  is  a  very  engaging  person.  However,  you  are  paying  out  $50,000 
of  this  money  to  hire  a  headhunter  to  find  a  new  President. 

Mr.  Eakeley.  That  is  correct.  We  are  engaged  in  a  presidential 
search  which  is  national  in  scope,  and  we  have  hired  the  best,  most 
experienced  and  the  brightest  people  from  legal  services  programs 
around  the  country,  including  Martha  Bergmark,  our  Executive 
Vice  President,  and  here  today.  She  was  with  National  Legal  Aid 
and  Defenders  Association,  not  in  a  lobbying  capacity  but  head  of 
the  civil  caucus. 

But  Mr.  Forger  reached  out  for  experienced  legal  services  people 
to  help  him  in  this  transitional  period.  So  your  observation  is  cor- 
rect, but  if  you  will  permit  my  characterization  of  the  observation. 

With  respect  to  the  monitoring  and  the  stewardship  function,  I 
would  like  to  let  Ms.  Mercado  explain  how  the  Audit  and  Appro- 
priations Committee  has  been  spending  hours  and  hours  of  time, 
first  making  sure  that  we  had  a  budget  that  was  in  balance  and 
that  we  weren't  spending  funds  that  had  not  been  appropriated, 
and,  secondly,  that  we  attempted  throughout  to  make  sure  that  we 
were  capable  of  fulfilling  our  stewardship. 

Then  I  think  probably  the  best  thing  to  do  would  be  to  ask  Mr. 
Forger  and  Mr.  Tull  to  explain  the  numbers,  the  firings,  and  the 
impact  that  had  on  the  monitoring,  if  that  is  all  right. 
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FY  1994  DEFICIT 

Ms.  Mercado.  First  of  all,  I  think  there  were  59  members  of  the 
monitoring  evaluating  division  of  which — 13  that  you  are  talking 
about. 

One  of  the  things  that  we  learned  immediately  after  our  first 
meeting  of  the  Audit  and  Appropriations  Committee  is  that  the 
legal  services'  management  and  administration  line  was  2.6  million 
in  deficit.  It  had  not  been  reviewed  or  seen  by  the  former  board. 
We  did  not  have  a  consolidated  operating  budget  that  had  been  ap- 
proved by  any  board,  and,  therefore,  everything  was  fairly  much  in 
limbo. 

MAINTAINING  INTEGRITY  OF  MONITORING  FUNCTION 

And  we  asked  both  from  the  existing  staff,  some  of  them  which 
are  members  that  are  no  longer  members  of  the  cooperation,  but 
we  asked  for  input  of  how  we  could  best  maintain  the  integrity  of 
monitoring  and  making  sure  that  we  complied  with  the  acting  reg- 
ulation and  yet  not  have  a  full  reduction  in  force  in  effect  as  of  De- 
cember 1  to  do  that. 

And  part  of  the  recommendation  was  to  not  initiate  new  con- 
tracts with  outside  consultants  for  monitoring  and  evaluation. 
There  were  70-some-odd  evaluations  that  still  were  not  complete. 
They  needed  to  be  completed.  There  were  critical  situations  that 
were  needed  to  be  monitored  that  were  going  to  go  ahead  and  pro- 
ceed. But  we  would  not  enter  into  new  contracts  in  that  area. 

INSPECTOR  GENERAL'S  ROLE 

At  all  times,  in  addition,  with  the  Inspector  General,  we  made 
sure  that  any  program  that  had  any  problem  or  required  imme- 
diate attention,  that  has,  in  fact,  occurred. 

INDEPENDENT  AUDIT  OF  MONITORING  FUNCTION  AT  LSC 

In  evaluating  that,  it  was  evident  to  us  that  we  needed  to  seri- 
ously look  at  the  monitoring  and  evaluating  function  of  it  as  well. 
The  Inspector  General,  through  the  former  Legal  Services  Board, 
had  already  approved  an  outside  audit  of  the  monitoring  and  evalu- 
ating component  of  the  Legal  Services  Corporation  to  see  whether, 
in  effect,  it  was  being  effective,  that  it  was  allowing  grantees  to 
meet  the  requirements  and  the  Legal  Services  Corporation  Act  and 
whether,  in  fact,  the  people  who  were  on  board  had  the  qualifica- 
tions and  the  experience  to  do  the  kind  of  monitoring  that  was  re- 
quired by  the  statute. 

And  all  of  that — and  I  would  at  this  point,  if  Mr.  TuU  or  Mr. 
Forger  would  want  to  go  into  a  little  bit  more  detail  for  you — all 
of  that  was  submitted  to  you  in  writing  in  the  supplemental  infor- 
mation that  we  gave  you. 

DECEMBER  1993  FY  1994  BUDGET  REVIEW 

But  all  of  that  went  through  my  committee,  and  we  reviewed  all 
the  different  budgets.  We  had  input  from  all  the  individuals,  in- 
cluding some  of  the  individuals  who  left,  on  how  best  to  deal  with 
the  deficit  and  how  best  to  maintain  the  integrity  of  the  program, 
making  sure  that  we  did  not  touch  any  funding  from  the  grantees 
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in  the  field  and  making  sure  that  we  did  not  have  to  have  an  all- 
out  reduction  in  force,  but  one  minimal.  And  if  it  was  going  to  be 
minimal  that  it  would  be  based  on  the  sound  basis  of  what  that 
particular  division  or  that  particular  program  provided  in  their  job 
descriptions  and  in  their  delivery  of  legal  services. 

And  so,  since  the  independent  audit  was  already  ongoing,  we  in- 
corporated some  of  our  review,  and — in  effect,  bringing  in  some  ex- 
perienced legal  services  people  as  part  of  the  transition  team  to 
help  the  board  make  sure  that  the  decisions  that  it  was  making 
was  based  on  not  only  legal  but  practical  aspects. 

Mr.  Rogers.  Here  is  my  concern,  and  I  hope  you  can  address 
this. 

CONCERNS  ABOUT  CURRENT  MONITORING  FUNCTIONS 

As  I  have  said  before,  the  new  board  are  primarily  former  em- 
ployees of  LSC  grantees,  one  a  member  of  the  national  lobbying 
group.  I  have  no  problem  with  that,  except  they  are  oriented  to- 
ward grantees. 

But  the  Office  of  Program  Evaluation,  Analysis  and  Review  re- 
sponsible to  you  and  to  us  for  monitoring  and  auditing  all  grantees 
has  essentially  been  done  away  with,  and  we  are  going  to  be  get- 
ting audits  done  by  other  grantees,  essentially — ^peers,  if  you  will. 
And  you  have  suspended  on-site  audits. 

As  I  understand  it  now,  you  are  just  going  to  let  grantees  simply 
submit  the  paperwork  to  Washington,  showing  their  compliance, 
and  the  on-site  audits  would  be  done  by,  quote,  peer  review  by 
other  legal  services  providers  and  clients,  and  the  grantees  would 
do  self-assessments  of  their  programs. 

In  the  meantime,  13  of  the  29  professional  staff  responsible  for 
monitoring  were  fired. 

Now,  the  reason  for  the  OPEAR  was  to  assure  you  and  us  of  the 
effectiveness  of  the  monies  being  spent  with  some  kind  of  an  objec- 
tive view.  And  I  am  afraid  we  will  be  getting  just  an  in-house 
closed  pattern,  and  it  won't  mean  much. 

INDEPENDENT  AUDIT  AND  EVALUATION  BY  MANAGEMENT 

Mr.  Eakeley.  I  will  let  Mr.  Forger  address  that  in  a  minute,  but 
there  had  been  several  studies  before  by  the  Congress  and  the  con- 
gressional committees  of  the  monitoring,  coming  to  the  conclusion 
that  what  was  being  done  was  not  cost-effective  from  a  monitoring 
standpoint,  and,  indeed,  there  was  nothing  going  on  by  way  of  per- 
formance evaluation  and  review. 

Our  Inspector  General,  who  does  not  come  out  of  a  grantee  pro- 
gram, came  to  his  own  conclusion  that  was  similar  to  that  and  en- 
gaged an  independent  audit  company,  the  Cotton  Company,  to  do 
an  evaluation  over  six  months,  which  was  started  before  we  got 
there,  about  what  was  going  on  with  monitoring. 

Our  management — our  new  board's  new  management — was 
asked  to  do  the  same  thing,  in  part  because  we  had  a  budget  deficit 
because — also  because  we  were  concerned.  And  the  fact  that  people 
come  out  of  programs  means  that  they  are  experienced.  It  doesn't 
mean  that  they  are  not  as  concerned  with  assurance  of  compliance 
as  anyone  else. 
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But,  in  any  event,  what  happened  was  a  reduction  in  force  with 
an  enhancement  of  performance.  And,  although  people  were  taken 
from  one  place  or  another,  it  was  13  out  of  59,  not  13  out  of  29. 

Mr.  Rogers.  The  29  were  professional  staff  responsible  for  mon- 
itoring. Now,  the  other  people  were  part  of  the  office  program  sup- 
port, which  fullfiUed  a  completely  different  function. 

But  I  am  talking  about  the  hard-nosed  people  to  look  to  see 
where  these  monies  go  and  whether  they  are  being  spent  well.  By 
the  way,  it  my  understanding  that  these  people  who  were  purged 
were  people  who  were  tough  auditors,  and  had  come  down  on  some 
grantees  in  the  past.  I  guess  they  sealed  their  fate  that  way. 

But  that  is  what  we  are  looking  for,  at  least  from  this  Member's 
point  of  view,  is  somebody  who  is  going  to  give  us  an  objective 
point  of  view  and  not  to  the  company  line  necessarily. 

MONITORING  AND  CAPABILITY  ENHANCEMENT 

Ms.  Mercado.  Congressman  Rogers,  just  briefly,  I  have  been  a 
monitor  for  Legal  Services  Corporation  and  as  a  former  Legal  Serv- 
ices attorney  and  also  paralegal,  part  of  the  problem,  I  think — and 
I  am  sure  it  is  part  of  the  programs  that  you  will  see — is  that  a 
lot  of  the  people  who  did  the  monitoring  had  no  idea — not  only  in 
the  sense  of  experience  but  also  in  understanding  the  problems  in 
the  delivery  of  legal  services  to  poor  people. 

Because  part  of  the  monitoring  and  evaluation  is  not  only  to  find 
whether  or  not  there  has  been  any  mismanagement  or  misuse  of 
funds  but  it  is  also  to  enhsmce  the  capability  and  delivery  of  legal 
services  to  poor  people.  That  if  there  is  a  problem  because  there  is 
not  sufficient  training  or  there  is  not  enough  management  training 
or  anything  else,  that  the  monitors  that  come  along  also  offer  their 
expertise  and  suggestions  and  training  so  that  poor  people  can  get 
a  better  service  and  delivery. 

But  I  would  like  Mr.  Tull,  who  is  the  person  that  is  responsible 
for  the  reorganization  for  the  monitoring  and  evaluation  in  pro- 
gram services,  to  address  some  of  your  specific  questions. 

Mr.  Eakeley.  Why  don't  we  start  with  Mr.  Forger? 

STABILIZATION  OF  MONITORING  FUNCTION 

Mr.  Forger.  Let  me  say  a  word. 

I  was  not  a  Legal  Services  employee  prior  to  my  arrival  here.  I 
am  an  independent-minded  soul  who  has  had  the  opportunity  of 
being  engaged  in  management  of  a  very  large  legal  enterprise  for 
40-some-odd  years. 

I  arrived  here  with  a  mission.  I  thought  my  mission  was  to  try 
to  stabilize  this  organization  to  make  certain  it  had  a  sense  of 
credibility  and  integrity,  that  it  no  longer  was  subject  to  the  whims 
of  change,  political  or  ideological.  That  is  what  I  have  been  seeking 
to  do,  but  I  despair  of  being  successful  in  that  regard.  Nonetheless, 
I  keep  trying. 

In  terms  of  oversight  of  an  organization,  in  my  law  firm  of  500 
lawyers,  I  had  lawyers  in  many  branches  in  the  U.S.  and  else- 
where. One  of  my  functions  was  to  assess  accountability  and  the 
quality  of  performance  and  effectiveness,  not  unlike  this  organiza- 
tion. 
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I  came  here  with  the  notion  of  seeking  to  make  certain  that  we 
were  discharging  our  responsibility  to  this  Congress,  which  is  not 
only  to  comply  with  the  rules  and  regulations  but,  as  has  been  stat- 
ed here,  to  perform  efficiently  and  with  quality  service.  And  that 
is  the  project  in  which  I  engage. 

If  I  had  brought  in  five  people  who  never  had  any  experience 
with  Legal  Services  I  am  sure  that  some  could  criticize  me  for 
bringing  in  people  nonexperienced.  So  I  brought  in  experienced  peo- 
ple. 

INDEPENDENCE  OF  CURRENT  PRESIDENT 

But  I  am  my  own  man.  I  am  not  a  captive  of  any  organization 
or  any  group.  Therefore,  I  have  exercised  my  independent  judg- 
ment, reviewed  this  circumstance,  listened  to  the  council,  and  I  am 
the  CEO  of  this  organization,  albeit  interim. 

But,  nonetheless,  I  feel  it  is  important  for  me  to  make  that  view, 
lest  it  appear  that  somehow  or  other  we  are  adrift  and  captive  of 
the  people  we  are  supposed  to  be  monitoring.  I  have  sought  to  have 
our  staff  respond  in  the  utmost  detail  to  every  concern  that  has 
been  addressed. 

IMPROVEMENT  IN  MONITORING  FUNCTION 

And  I  have  heard  the  issue  of  our  going  out  of  the  monitoring 
business  because  we  have  changed  the  way  in  which  we  are  doing 
it.  In  my  judgment,  it  is  an  improvement.  It  assures  that  we  are 
discharging  our  full  responsibility. 

Now  reasonable  people  may  differ  on  that,  and  if  you  differ  on 
that,  I  would  like  to  hear  the  facts  upon  which  you  reach  that  judg- 
ment. But  I  think  that  we  are  entitled  to  a  presumption  of  exercise 
of  reasonable  intelligence  in  good  faith,  and  that  is  exactly  what  we 
have  done. 

And  it  goes  to  more  than  counting  noses.  But  if  we  need  to  get 
into  the  counting  of  individuals  who  are  doing  a  task  that  wasn't 
productive,  John  Tull  was  the  fellow  who  reviewed  that  in  great  de- 
tail, made  the  proposal  to  me.  It  was  approved,  and  it  has  been  ap- 
proved by  independent-minded  folks. 

Mr.  Rogers.  Unfortunately,  I  think  my  time  is  way  past  gone. 
I  will  come  back  for  another  round. 

Mr.  MOLLOHAN.  Mr.  Smith. 

COMPENSATION  OF  LEGAL  SERVICES  ATTORNEYS 

Mr.  Smith.  I  just  had  a  few  questions,  and  maybe  they  are  an- 
swered in  the  documents  that  you  have  presented,  but  what  is  the 
average  salary  now?  In  the  field,  I  am  talking  about. 

Ms.  Mercado.  In  the  field,  it  is  usually  between  $20,000  to 
$25,000.  And  we  say  that  because  in  rural  communities,  for  exam- 
ple where  I  come  from,  Lubbock,  the  entry  level  is  between  $18,000 
and  $20,000.  In  the  urban  areas,  it  may  be  between  $20,000  and 
$25,000. 

Mr.  Smith.  Has  it  changed  in  the  past  three  years? 

Ms.  Mercado.  No,  sir.  In  a  lot  of  areas  it  has  decreased. 

Mr.  Smith.  The  additional  money,  was  none  of  that  used  to  try 
to  the  level? 
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Ms.  Mercado.  They  have  not  gotten  an  increase.  There  are  at- 
torneys who  have  been  there  five  years  and  more  who  have  not  got- 
ten an  increase  in  their  salaries.  That  is  part  of  the  problem  of  try- 
ing to  retain  and  recruit  attorneys. 

RECRUITMENT  AND  RETENTION  OF  LEGAL  SERVICES  ATTORNEYS 

Mr.  Smith.  That  was  my  next  question.  How  long  are  they  stay- 
ing and  what  is  happening  with  regard  to  recruiting? 

Ms.  Mercado.  The  average  length  is  anywhere — it  differs  again 
in  the  different  kinds  of  programs,  but  it  may  be  anywhere  between 
four  years  to  eight  years'  stay,  depending  on  what  program  they 
are  in. 

And,  of  course,  in  some  programs  that  are  very  difficult  to  retain 
people,  are  some  of  the  inner-city  programs  where  there  is  a  much 
higher  turnover  rate  because  of  the  higher  cost  of  living,  and  a  lot 
of  entry-level  attorneys  come  in  having  huge  loan  repayment. 

Mr.  Smith.  It  says  here  in  the  justifications  that  the  entry  level 
of  staff  attorneys  averaged  $25,337.  Are  staff  attorneys  all  in  the 
field? 

Ms.  Mercado.  Yes,  sir, 

Mr.  Smith.  And  then  what  about  recruiting?  Are  you  getting 
enough  applicants?  Are  you  not  getting  enough  applicants? 

Ms.  Mercado.  That  is  the  problem.  Congressman.  We  are  not 
getting  sufficient  interest.  There  is  a  lot  of  interest.  What  there  is 
not  is  the  ability  to  deal  with  Legal  Services,  as  I  mentioned  to  you 
before.  For  example,  in  our  city,  in  our  area,  the  entry  level  for 
most  Legal  Service  attorneys  is  $18,000.  When  you  compare  that 
to  a  district  attorney's  office  at  $30,000  or  a  U.S.  district  attorney 
at  $35,000  or  a  city  attorney  at  $32,000 

Mr.  Smith.  That  is  a  different  mode.  I  find  that  people  who  want 
to  become  Legal  Services  attorneys,  they  will  do  it  if  they  can  get 
enough  to  get  along  for  a  couple  of  years.  They  have  a  different  mo- 
tive than  people  looking  for  a  job  in  the  district  attorney's  office. 

Ms.  Mercado.  Yes,  sir.  The  second  part  of  that  statement.  Con- 
gressman Smith,  is  that  unlike  when  I  went  into  Legal  Services  12 
years  ago,  when  I  got  out  of  law  school,  attorneys  now  that  are 
fresh,  coming  out  of  law  school — especially  the  minority  attorneys — 
are  going  to  have  between  $40,000  to  $80,000  school  debt  loans 
that  they  have  to  pay  back.  If  you  are  paying  someone  $18,000  and 
they  are  having  to  pay  $60,000  to  $80,000  back  on  their  debt,  they 
have  some  realities  that  they  have  to  deal  with  that  are  survival 
skills.  They  become  eligible  to  become  clients  for  our  services  as 
well. 

recruitment  support 

Mr.  Smith.  What  is  helping  that  then  with  regard  to  recruiting? 
Are  you  recruiting  enough?  Do  you  have  enough  applicants? 

Ms.  Mercado.  Part  of  our  initiative  in  the  attorney  retention  and 
recruitment  program  was  that  because  we  don't  have  the  funds 
right  now  to  do  the  type  of  recruiting  that  we  need  to  do,  to  be  able 
to  go  to  some  of  the  school  fairs  where  they  have  attorneys,  it 
is 

Mr.  Smith.  Are  there  any  places  where  you  are  not  getting 
enough  applicants  to  fill  the  jobs? 
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Ms.  Mercado.  Pretty  much  anywhere,  we  are  not  getting  enough 
applicants  to  fill  the  jobs. 

Mr.  Smith.  What  happens?  Do  you  take  someone  of  lower  stand- 
ards than  you  would  like  to  have,  or  do  you  not  fill  the  job,  or 
what? 

Ms.  Mercado.  We  manage  to  go  ahead  and  find  some  people,  but 
obviously  our  pool  is  not  as  broad  as  we  would  like  it  to  be.  The 
rural  areas  have  a  difficult  time  getting  people  to  come  and  prac- 
tice in  those  areas. 

DECREASES  IN  TRAINING  FUNDS 

Mr.  Smith.  If  you  are  depending  largely  on  recent  graduates,  are 
you  training  all  of  these  people  that  come? 

Ms.  Mercado.  Congressman  Smith,  that  is  another  aspect  into 
which  our  increased  funding  would  also  greatly  help,  that,  again, 
during  the  1980s,  we  had  significant  cuts  and  particularly  in  train- 
ing. Aiid  most  of  the  States  have  compulsory  continuing  legal  edu- 
cation that  is  required. 

For  example,  in  Texas,  especially  in  small  programs  or  rural 
areas  you  are  required  to  take  15  hours  of  compulsory  education 
in  order  to  keep  your  license. 

Mr.  Smith.  That  is  not  the  initial  training  that  you  need  coming 
out  of  law  school. 

Ms.  Mercado.  But  that  could  be  part  of  what  could  meet  the  re- 
quirements for  COE  for  those  States  that  require  it. 

Mr.  Smith.  Are  you  training  all  the  recent  graduates  that  you 
hire  or  are  you  not? 

Ms.  Mercado.  No,  sir,  we  don't  have  the  money  or  the  capability 
to  train  all  of  them.  I  think  some  of  them  get  some  training  but 
even  with  the  requested  funding  for  training  that  we  are  looking 
at,  we  are  still  looking  at  possibly  being  able  to  provide,  I  think  it 
was  something  like  $1,800  per  program  for  training  for  the  attor- 
neys. 

Mr.  Smith.  What  portion  are  you  training  of  the  new  hirees? 

Mr.  TULL.  Portion  the  current,  new  hirees? 

Mr.  Smith.  Yes. 

Mr.  TuLL.  There  are  some  programs  that  have  their  own  intemsd 
programs,  but  that  is  very,  very  few;  they  have  been  faced  with 
cutbacks  and  one  of  the  first  things  cut  back  was  training,  and  na- 
tional training  programs  have  tended  not  to  focus  on  new 
admittees. 

As  you  well  know,  there  is  a  trial  advocacy  training  program  that 
is  available  to  some,  but  it  is  a  small  number.  The  comparison  with 
what  the  Legal  Services  Corporation  was  able  to  support  in  past 
years  is  a  drop  in  the  bucket  compared  to  previous  efforts  to  have 
a  training  track  which  would  take  people  through. 

Mr.  Smith.  In  other  words,  you  are  not  really  training  in  legal 
services  law  very  many  of  the  new  hirees;  is  that  right? 

Mr.  TuLL.  Very  little.  Most  of  the  training  is  aimed  at  people 
who  have  been  there  slightly  longer,  and  there  is  very  little  of  that. 

development  of  practice  and  procedure  manuals 

Mr.  Smith.  To  what  extent  do  you  have  a  program  to  develop 
aids?  I  mean,  when  I  started  practicing  law,  I  had  a  book  of  forms 
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about  that  thick,  and  if  I  didn't  know  how  to  write  out  a  petition, 
I  got  out  the  book  of  forms;  at  least  it  gave  me  something  to  go  by. 
But  there  must  be  some  kind  of  software  or  aids  that  new  attor- 
neys can  use. 

What  are  you  doing  about  getting  a  package  together  that  new 
attorneys  can  use? 

Mr.  TuLL.  That  is  currently  done  by  State  support  units,  and  it 
is  one  part  of  the  system  in  terms  of  materials  that  are  available 
to  both  private  attorneys  that  take  cases  pro  bono  and  new  attor- 
neys. Many  State  support  programs  have  developed  manuals,  and 
some  of  those  provide  training  around  those  manuals. 

Mr.  Smith.  That  is  great  within  the  State.  Are  you  doing  any- 
thing at  a  national  level  to  make  sure  that  the  States  interchange 
this  information? 

Mr.  TuLL.  That  is  one  of  the  things  that  we  hope  to  be  able  to 
do,  that  entire  infrastructure  of  supporting  the  capacity  to  learn 
from  each  other  and  not  reinvent  the  wheel. 

Mr.  Smith.  You  say,  you  hope  to.  Then  you  have  not  done  it? 

STATE  SUPPORT  AND  NATIONAL  SUPPORT 

Ms.  Mercado.  We  did  initially;  in  the  late  1970s  and  early 
1980s,  we  were  able  to  do  some  of  that,  you  know,  training  to  deal 
with  national  issues  or  common  problems  that  occur,  being  able  to 
find  out  innovative  ways  of  trying  to  resolve  issues  for  poor  people. 
But,  again,  one  of  the  problems  has  been  that  there  has  been  such 
a  decrease  of  funding  for  training  and  support  centers  in  the  last 
10  years  that  most  of  what  we  have  been  able  to  produce  has  been 
a  very  minimal  amount  of  training.  But  there  have  been  some 
manuals  or  clearinghouse  issues  that  bring  us  up  to  date  on  some 
areas  of  law,  but  not  in  the  kind  of  national  training  that  you  are 
talking  about,  just  very  limited. 

Mr.  Eakeley.  The  strategy  behind  our  funding  request  this  year 
is  to  seek  an  element  of  just  increased  capacity,  because  that  is 
necessary  to  meet  need,  but  also  efficiency-enhancing  mechanisms. 
And  part  of  that  is  increased  training  at  every  level — national. 
State,  and  local — and  also  directed  with  that,  client  involvement 
and  attorneys;  and  then  at  the  national  level,  greater  technical 
support  through  computer-assisted  research  and  communications 
functions. 

But  in  the  earlier  days  when  funding  was  stripped  and  held 
down  by  inflation  and  need  rose,  the  last  thing  you  could  let  go 
were  the  lawyers  providing  the  service,  so  everything  else  that  was 
by  way  of  discretionary  spending,  but  really  necessary  to  enhance 
the  effectiveness  of  delivery,  had  to  be  pared  down.  And  the  12.5 
percent  last  year  was  partially  offset  merely  by  increases  in  pov- 
erty and  inflation,  but  also  decreases  in  lOLTA. 

So  we  are  getting  to  the  point  where  it  might  be  a  luxury  asking 
for  an  increase  that  includes  enhancements  to  efficiency,  but  we 
think  it  is  absolutely  necessary  to  get  the  value  for  the  Federal  dol- 
lars that  this  Committee  has  been  so  supportive  of. 

PROVISION  OF  SERVICES  TO  INDIVIDUAL  CLIENTS 

Mr.  Smith.  Well,  I  had  one  more  question.  I  probably  should 
choose  to  ask  it  privately.  I  had  a  call  a  couple  of  days  ago.  A  lady 
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died,  an  elderly  lady,  had  no  relatives.  Catholic  Charities  had  been 
taking  care  of  her.  She  has  apparently  a  little  more  money  than  is 
necessary  to  bury  her.  I  started  to  tell  them  to  go  to  Legal  Services, 
and  then  I  said  to  myself,  I  am  not  sure  Legal  Services  handle 
these  kinds  of  cases. 

Do  you  handle  these  kinds  of  cases?  Do  you  offer  legal  services 
in  those  kinds  of  cases? 

Ms.  Mercado.  Where  they  can't  get  any  kind  of  burial? 

Mr.  Smith.  The  lady  is  dead.  She  has  no  relatives.  I  don't  even 
know  who  the  client  is.  Do  you  get  involved  in  those  kinds  of  cases? 

Ms.  Mercado.  I  know  that  in  Texas  the  cases  have  dealt  with 
the  issue  of  trying  to  find  funding  from  some  entity  or  the  jurisdic- 
tion, you  are  talking  about  the  bureau  cost. 

Mr.  Smith.  There  is  probably  not  enough  money  here  warranting 
somebody  opening  up  an  estate. 

Ms.  Mercado.  But  Legal  Services  does  administer  estates,  espe- 
cially if  there  are  children  involved. 

Mr.  Smith.  There  are  no  relatives. 

Ms.  Mercado.  Generally,  what  we  would  do  is  refer  it  to  a  pro 
bono  referral  program  where  we  work  with  the  private  bar  on  cases 
that  really  need  help,  but  they  are  not — they  don't  quite  meet  our 
guidelines;  however,  they  need  some  assistance. 

Mr.  Smith.  So  you  would  refer  them?  Is  that  what  you  are  say- 
ing? 

Ms.  Mercado.  Yes,  sir. 

Mr.  Smith.  I  was  just  curious.  I  didn't  know  what  to  do.  Okay. 
Thank  you. 

Mr.  MOLLOHAN.  Mr.  Moran. 

Mr.  Moran.  Mr.  Chairman,  I  understand  that  you  and  Chairman 
Smith  have  to  leave  shortly.  I  can  stay,  so  if  you  want  me  to  pass 
for  the  time  being,  and  then  when  I  take  the  chair,  I  will  ask  my 
questions. 

Mr.  MoLLOHAN.  Mr.  Skaggs. 

Mr.  Skaggs.  Thank  you,  Mr.  Chairman.  Welcome  back. 

Mr.  Eakeley.  Thank  you. 

LAW  SCHOOL  clinical  PROGRAMS 

Mr.  Skaggs.  I  was  curious  about  the  status  of  your  thinking  and 
what  your  intentions  are  with  respect  to  law  school  clinical  pro- 
grams. There  is,  as  I  see  it — although  there  is  reference  made, 
there  is  no  request  for  any  funding  in  that  area  in  the  current  sub- 
mission. What  has  been  the  evolution? 

Ms.  Mercado.  We  have  $1,710,000  that  is  being  requested  for 
law  school  programs. 

Mr.  Eakeley.  You  may  be  looking  at  an  earlier  document,  I 
think.  Our  predecessor  board  has  recommended  the  elimination  of 
law  school  clinical  programs,  as  we  know  them,  primarily  because 
there  were  greater  funding  sources  from  the  United  States  Depart- 
ment of  Education  than  available  from  the  small  amount  of  re- 
sources we  had  been  allotted. 

And  what  we  seek  to  do  with  the  direct  delivery  for  law  school 
programs  is  to  take  existing  clinical  programs  and  the  experiences 
that  we  have  gained  from  them  and  build  upon  them  by  finding 
new  ways  to  involve  law  school  faculty  and  students  as  well  as 
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Legal  Services  attorneys,  teaching  fellowships  for  the  attorneys  in 
the  field,  bringing  law  school  faculty  involved,  as  well,  so  that 
again  we  can  try  and  leverage  this  community  resource  in  a  way 
that  delivers  more  resources  more  effectively  to  more  people. 

Mr.  Skaggs.  That  is  where  I  was  heading,  and  probing  on  this, 
is  how  this  fits  in  with  your  overall  strategy,  given  that  you  are 
not  meeting  the  need  that  is  out  there  and  marginal  dollars  spent 
on  law  school  clinical  programs  versus  expansion  of  traditional 
service  providing  mechanisms. 

LAW  SCHOOL  CLINICS  AND  RECRUITMENT  OF  ATTORNEYS 

Ms.  Mercado.  Part  of  it  goes  to  the  other  piece  we  were  talking 
about  and  the  attorney  retention  and  recruitment  aspects  of  it; 
aside  from  providing  actual  services  to  poor  people  in  that  particu- 
lar community  where  that  law  school  is,  it  also  allows  us  to  have 
access  to  potential  future  attorneys  in  Legal  Services  so  that  we 
can  get  them  interested  early  enough  to  be  able  to  deal  with  them. 

Part  of  it  is  exposure.  People  say  poverty  law;  they  don't  nec- 
essarily understand  what  that  does  or  doesn't  mean.  So  they  are 
able  to  focus  on  it  in  a  clinical  setting.  I  went  to  Antioch,  which 
is  a  clinical  education  program,  and  all  of  our  clients  that  we  serv- 
iced were  in  specialized  clinics.  It  wasn't  like  a  general  practice.  We 
had  a  social  security  clinic.  Everything  was  specific,  and  the  profes- 
sors did  the  training  and  supervision  and  were  experienced  lawyers 
in  that  field  of  law. 

Mr.  Skaggs.  My  experience  in  law  school  in  a  clinical  program 
was  very  important  in  my  attitudes  in  all  of  this,  too. 

PRIVATE  ATTORNEY  INVOLVEMENT 

Which  leads  me  to  a  more  philosophical  question,  I  suppose. 
What  is  the  state  of  health  of  the  legal  profession  in  both  its  under- 
standing of  and  fulfillment  of  its  obligation  to  serve?  Because  clear- 
ly we  don't  have  the  money  for  you  to  get  all  of  this  job  done. 

I  come  from  a  community  that  prides  itself  on  its  pro  bono  pro- 
gram, but  I  think  it  is  probably  above  average  in  that  respect. 
What  are  we  doing  to  get  the  organized  bar  to  do  better  in  all  of 
this? 

Ms.  Mercado.  One  of  the  things  that  has  happened  in  the  1980s 
is — ^because  of  the  significant  cutbacks  that  Legal  Services  got,  one 
of  the  things  that  we  were  able  to  develop  over  that  period  of  time 
was  a  partnership  with  the  private  bar  in  pro  bono  involvement, 
as  well  as  the  part  of  attorney  involvement,  which  is  a  very  re- 
duced fee  of  Legal  Services.  And  part  of  what  that  accomplishes, 
they  gave  us  the  ability  to  provide  a  greater  percentage  of  people 
with  services  without  having  to  use  the  funds  or  the  staff  on  board 
to  handle  those  issues. 

Now,  on  the  average,  on  the  study  that  they  have  done,  is  that 
attorneys  could  help  20  hours  a  year  on  pro  bono  services  for  poor 
people  in  that  area.  And  so  that  if  you  were  to  calculate  that 

Mr.  Skaggs.  That  is  national  average? 

Ms.  Mercado.  Yes,  national  average,  120,000  lawyers;  the  net 
resources,  if  we  don't  count  the  PAI,  would  be  $70  million  worth 
that  they  contributed  to  Legal  Services. 
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Mr.  Eakeley.  But  just  to  respond  to  a  different  facet  of  your 
question,  I  think  that  the  new  board  sees  part  of  its  role,  in  addi- 
tion to  encouraging  the  Congress  to  do  justice,  as  we  would  hope 
to  define  it,  also  to  encourage  the  private  bar  to  participate  and 
contribute  maximally,  both  by  private  donations — and  those  are  in 
the  millions  of  dollars  as  well — as  well  as  the  involvement  in  pro 
bono,  sustain  pro  bono  publico  efforts.  And  we  have  been  going 
around  the  country  talking  to  the  national  bar  associations  and 
State  and  local  bar  associations  to  encourage  them  to  do  likewise, 
hoping  that  they  will  take  the  leads  or  follow  the  lead  of  this  com- 
mittee, among  others,  in  trying  to  make  legal  services  more  avail- 
able. 

Ms.  Mercado.  But  the  one  thing  we  have  found  out  about  pro 
bono  and  PAI  is  that  there  is  no  way  that  the  private  bar  can  do 
a  full-time  job  of  providing  services  to  poor  people  in  this  country. 
That  is  just  not  feasible  for  those  people.  I  am  a  sole  practitioner, 
and  I  do  a  lot  of  pro  bono  work,  but  there  is  no  way  to  do  that  and 
provide  for  my  clientele;  but  there  is  a  greater  share  and  greater 
commitment  by  the  bars  to  do  that. 

Mr.  Skaggs.  The  old  90/10  rule,  I  think  is  likely  to  apply— 10 
percent  of  the  bar  does  90  percent  of  the  pro  bono  work,  and  those 
are  ratios  that  need  to  be  reworked. 

Ms.  Mercado.  And  we  are  working  with  the  ABA  in  doing  that. 

Mr.  Eakeley.  We  have  a  12.5  percent  set-aside  for  funding  for 
private  attorney  involvement.  We  have  not  had  the  funds  that 
would  permit  us  to  study  those  programs  for  the  last  decade  and 
find  the  best  of  them  and  seek  to  reinforce  them  in  different  com- 
munities around  the  country.  That  is  one  of  the  things  we  are  re- 
questing an  additional  amount  of  funding  for. 

NON-LSC  FUNDING 

Mr.  Skaggs.  That  is  going  to  be  a  high  leverage  item,  I  hope, 
since  a  year  ago,  as  I  recall,  the  interest  rate  situation  was  seen 
as  a  real  problem.  Obviously,  you  have  influence  with  the  Federal 
Reserve  and  are  getting  interest  rates  back  up  so  the  lOLTA  mon- 
ies will  make  up  what  we  can't  do. 

Mr.  Eakeley.  Alan  Greenspan  is  a  messenger  of  justice. 

Mr.  Skaggs.  Right. 

Mr.  Chairman,  thank  you. 

Mr.  MOLLOHAN.  Mr.  Price. 

Mr.  Price.  Thank  you.  I  am  glad  to  see  you,  appreciate  your  ap- 
pearance here  today,  and  I  would  like  to  explore  a  bit  further  the 
plans  you  would  have  for  the  additional  resources  you  have  re- 
quested in  terms  of  dealing  with  some  requests  that  you  now  have 
to  turn  down  for  lack  of  resources. 

UNMET  legal  NEEDS  OF  THE  POOR 

You  sent  a  letter  to  this  subcommittee  last  June  providing  a  one- 
month  sample  of  25  programs  around  the  country,  and  the  number 
of  requests  turned  down  for  lack  of  resources. 

Do  you  believe  that  table  remains  a  relatively  accurate  sample 
of  unmet  needs  out  in  our  communities?  I  wonder  if  you  planned 
any  additional  monitoring  of  this  kind  so  that  we  could  have  a  good 
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idea  of  who,  exactly,  is  being  turned  away,  and  who  you  would  be 
able  to  service  with  X-amount  of  new  dollars. 

Mr.  Eakeley.  The  American  Bar  Association  has  just  finished  a 
two-year  study  of  legal  needs  of  the  poor  and  moderate-income  peo- 
ple in  the  country,  and  has  come  back  with  the  conclusion,  or  a  se- 
ries of  conclusions,  that  is  roughly  commensurate  with  the  pattern 
that  has  emerged  over  the  years;  which  is,  to  crudely  summarize, 
the  dimensions  of  the  unmet  needs  of  the  poor  dwarf  the  available 
funding  from  all  sources  and  however  precisely  one  can  ultimately 
define  the  contours  of  that  ultimate  need.  We  are,  for  the  foresee- 
able future,  likely  to  fall  far  short  of  that. 

The  June  1993  study  of  declination  of  service  because  of  re- 
sources came  in  at  about  40  percent,  as  I  recall. 

Mr.  Price.  Well,  that  raises  another  question. 

Yes,  it  came  in  at  actually  around  47  percent. 

Mr.  Eakeley.  That  obviously  didn't  measure  other  elements  of 
unmet  need  having  to  do  with  ability  to  recognize  need,  recognition 
of  the  availability  of  services,  the  discouragement-from-seeking 
need  because  services  had  been  turned  down  before. 

Mr.  Price.  But  it  also  masks  a  huge  variation  in  the  percentage 
in  different  programs. 

Mr.  Eakeley.  The  Corporation  has  been — I  don't  want  to  say  fly- 
ing blind,  but  doing  the  best  it  can  with  funds,  almost  all  of  which 
are  distributed  in  direct  grants  for  programs  that  almost  invariably 
are  unfunded.  Some  may  be  more  underfunded  than  others,  but 
there  is  no  program  that  I  can  say  with  confidence  has  adequate 
funding. 

But  we  don't  know  as  much  as  we  would  like  to  know  of  the  di- 
mensions of  need  or  different  ways  to  address  that  need  more  effec- 
tively, and  we  are  attempting,  as  we  support  existing  programs,  to 
meet  that  unmet  need  and  advance  that  capacity,  to  do  more  to  ex- 
plore the  dimensions  of  the  need  in  a  variety  of  ways.  And  that  is 
about  all  I  can  say  about  it. 

We  don't  want  to  go  into  the  future  with  blinders  on,  and  we  are 
seeking  more  information  and  more  analysis  of  the  problems  that 
confront  us;  and  our  intention  is  to  try  and  understand  those  prob- 
lems better  so  that  we  can  contribute  to  their  solution. 

Mr.  Price.  Well,  the  figures  are  striking,  and  I  think  it  is  very 
helpful  to  the  Subcommittee  to  have  this  kind  of  specific  indication 
of  how  many  requests  we  are  serving,  how  many  we  are  denying, 
and  what  an  additional  increment  of  dollars  would  let  us  do. 

direct  delivery  of  legal  services 

Now,  you  say  that  82  percent  of  the  increase  that  you  are  re- 
questing would  be  used  to  fund  increases  in  the  direct  delivery  of 
legal  assistance  to  individual  clients;  is  that  accurate? 

Mr.  Eakeley.  That  is  accurate,  to  field  programs. 

Mr.  Price.  In  dollar  terms,  how  much  does  that  increase  the 
amount  to,  the  requested  increase? 

Mr.  Eakeley.  $82  million  of  the  $100  miUion. 

Mr,  Price.  And  can  you  tell  us  anything — given  the  wide  dispar- 
ity on  this  chart,  Memphis  Legal  Services  and  Kansas  Legal  Serv- 
ices and  everything  in  between.  Everybody  is  falling  short  but  some 
are  falling  shorter  than  others. 
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In  terms  of  that  wide  disparity,  can  you  tell  us  how  you  might 
prioritize? 

EQUALIZATION  OF  FUNDING 

Mr.  Eakeley.  Our  first  priority  is  equalization  of  funding  to  allo- 
cate dollars  to  programs  commensurate  with  our  best  estimate  of 
their  need  as  defined  by  their  poverty  populations.  Let  me  defer  to 
Ms.  Mercado.  That  is  one  of  the  top  priorities  of  her  committee. 

DIFFERENT  INCIDENCES  OF  POVERTY 

Ms.  Mercado.  Part  of  what  we  are  looking  at  after  the  1990  cen- 
sus is  that  there  are  some  areas  where  there  is  a  greater  increase 
of  poverty  than  there  may  have  been  since  1980.  And  some  of  those 
programs,  because  of  the  higher  increase  of  population  that  they 
have,  would  require  a  greater  amount  of  funding. 

There  are  also  some  programs  that  just  traditionally  have  a 
lower  floor  level  per  poor  person  for  funding.  Some  may  have  as 
low  the  $6.50  versus  $10.50.  And  so  part  of  it  is  trying  to  bring 
those  that  are  at  the  lowest  level  up  to  par  with  the  minimum  of 
that  floor.  It  is  still  not  equal  to  the  minimum  maximums  that  we 
talked  about,  which  is  $20  to  do  the  maximum,  which  we  are  not 
at  all.  We  are  talking  about  the  minimum  floor  funding  level. 

MEASURING  UNMET  NEEDS 

Mr.  Price.  So  are  we  relying  on  certain  objective  indicators  of 
poverty  levels,  as  well  as  on  the  agencies?  What  about  the  agencies' 
reports  of  their  own  level  of  service  and  the  number  of  requests 
they  are  denjdng?  You  surely  take  that  into  account  to  some  extent, 
the  kind  of  data  you  get  from  the  individual  programs  as  to  the 
number  of  requests  they  are  able  to  service,  versus  those  they  are 
having  to  deny?  Are  those  statistics  reliable  from  different  loca- 
tions? 

Mr.  Eakeley.  Part  of  the  problem  is  that  we  have  not  been  using 
performance-based  criteria  to  measure  need  or  delivery.  And  I 
think  one  of  the  things  that  John  Tull  and  the  transition  team  are 
looking  at  is  how  we  measure  what  is  out  there,  is  how  well  we 
are  meeting  what  is  out  there. 

Mr.  Price.  That  is  what  I  am  asking.  Not  just  the  reliability,  but 
the  comparability  of  the  figures  that  come  in  from  the  field  and 
how  useful  that  is  to  you  making  these  allocations  once  the  supple- 
mentary funds  are  available. 

BROAD  ROLE  OF  LEGAL  SERVICES  PROGRAMS  IN  THE  COMMUNITY 

Mr.  Tull.  There  are  two  issues  involved  with  the  figures  that 
come  from  other  agencies.  One  is  one  of  the  things  that  we  hope 
to  accomplish  by  moving  toward  performance  measures  which  look 
to  the  capacity  of  a  program  to  function  effectively  within  the  com- 
munity in  which  it  operates,  one  aspect  of  which  is  how  it  interacts 
with  other  agencies.  It  coordinates  its  work  with  other  agencies 
that  are  providing  service,  which  also  becomes  a  source  of  clients 
who  are  referred  to  programs,  and  the  source  of  information  about 
need  that  those  agencies  identify,  because  many  of  the  elderly  com- 
munity, for  example,  as  a  network  of  individuaJs  whom  they  serve. 


1761 

I  was  struck  by  Congressman  Smith's  question  about  the  elderly 
person  who  died  would  probably  not  be  serviced  by  a  Legal  Services 
program,  but  in  the  community  it  is  the  one — the  program  that 
might  well  be  an  issue  and  that  would  have  the  capacity  to  respond 
to. 

lOLTA  FUNDING 

Mr.  Price.  Let  me  pick  up  on  Mr.  Skagg's  line  of  questioning  as 
to  participation  in  the  legal  community.  Last  year,  the  testimony 
before  this  subcommittee  focused  on  the  diminishing  returns  from 
the  lOLTA  funds  and  also  the  need  to  bolster  in  general  the  par- 
ticipation rates  for  lawyers.  Could  you  bring  us  up  to  date  on  the 
role  that  lOLTA  is  playing  now,  the  general  status  of  our  funds 
and  the  trends  in  lawyer  participation? 

Mr.  Eakeley.  I  believe  the  numbers  on  lOLTA  were  down  again 
last  year.  I  hope  we  are  going  to  see  an  upturn,  given  the  upturn 
in  interest  rates;  and  we  anticipate  that  that  will  happen.  lOLTA, 
in  1993,  provided  31  percent  of  all  non-Legal  Services  funding  for 
Legal  Services  programs  around  the  country.  That  non-Legal  Serv- 
ices funding  was  roughly  42  percent  of  total  1993  funding  for  Legal 
Services  programs. 

Different  communities  and  States  have  been  differentially  af- 
fected. We  were  in  California  and  were  advised  that  the  California 
programs'  lOLTA  funds  had  gone  from  $24  million  to  $7  million 
just  in  this  single  past  year.  But  I  don't  have  anything  more  than 
just  that  trend  and  those  numbers.  We  can  get  more  specifics. 

I  think  we  did  submit  some  other  specifics  in  our  grant,  but 
lOLTA's  total  funding,  one-third  of  42  percent,  if  it  does  improve, 
is  not  going  to  make  a  marked  difference  in  the  quality  or  well- 
being  of  grantees  any  time  in  the  foreseeable  future.  It  is  just  the 
nature  of  the  program  and  its  relative  size. 

It  was  there  at  a  moment  in  time  where  we  needed  it  most,  as 
it  started  to  come  in  in  the  early  and  mid-1980s,  and  it  is  an  im- 
portant component  of  non-Federal  funding.  We  are  attempting  to 
secure  all  other  outside  sources  of  funding  as  we  can  and  encourage 
others  to  do  the  same.  But  we  are  unable  to  rely  on  it  with  any 
degree  of  assurance. 

Mr.  Price.  Do  you  anticipate  some  improvement? 

Mr.  Eakeley.  Unless  I  am  mistaken,  I  haven't  seen  any  forecasts 
that  we  have  received  yet,  and  we  are  in  regular  communication 
with  the  National  Commission  of  lOLTA  providers. 

threat  of  litigation  of  iolta  funding  issues 

Mr.  Forger.  There  is  another  movement  afoot  with  respect  to 
IOLTA.  IOLTA  had  its  conception  at  a  time  when  the  banks  gen- 
erally lacked  the  capacity  to  credit  interest  on  small  accounts  that 
were  in  their  hands  for  short  periods  of  time.  Therefore,  it  was  the 
bank  that  had  the  benefit  of  the  float. 

I  think  that  the  technology  has  reached  such  a  state  that  part 
of  the  rationale  for  using  that  interest  for  lawyer  services  is  being 
questioned.  And  there  is  some  litigation  in  other  jurisdictions  tak- 
ing on  the  issue  of  using  this  for  lawyer  trust  accounts.  But  I  think 
that  there  are  some  countermovements,  too. 
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Some  States  have  a  mandatory  lOLTA  and  others  had  voluntary. 
Those  that  are  now  going  to  comprehensive  or  mandatory  lOLTA 
are  giving  us  more  money  in  those  jurisdictions.  But  I  think,  on 
balance,  with  the  continuum  decline  of  interest  rates,  until  the  re- 
cent two  or  three  months,  my  sense  and  my  understanding  from 
the  bar  is  that  that  source  of  money  is  going  to  generate  less  in- 
come than  lOLTA  programs. 

PROJECTIONS  ABOUT  lOLTA  FUNDING 

Ms.  Merc  ADO.  In  addition  to  that,  one  of  the  things  that  is  hap- 
pening in  a  lot  of  States,  because  of  the  fiscal  crises  that  they  are 
in,  is  that  a  lot  of  legislatures  are  wanting  to  use  those  lOLTA 
funds  for  the  State  budget  and  State  expenditures  rather  than  for 
the  Legal  Services  programs;  so  that  is  another  factor  that  is  com- 
ing into  play  that  hadn't  been  there  before. 

Mr.  Forger.  I  think  we  have  seen  the  top  of  lOLTA,  actually, 
as  a  source  of  funds  for  us.  Unless  interest  rates  go  to  6  and  7  and 
8  percent,  I  doubt  that  we  are  going  to  reach  the  same  levels  of 
lOLTA  that  we  did  in  the  recent  past. 

Mr.  TULL.  I  learned  a  painful  lesson  on  how  quickly  it  can  dimin- 
ish. 

Mr.  Price.  Granted,  this  is  not  going  to  alleviate  the  need  for 
support  from  this  Subcommittee.  What  would  make  sense  as  a  way 
of  enhancing  and  increasing  the  return  there?  Anything  that  can 
be  done,  except  for  being  at  the  mercy  of  interest  realities? 

Mr.  Eakeley.  I  see  our  largest  mission  at  the  moment  to  discour- 
age the  slide  away  from  lOLTA  providers  funding  Legal  Services 
grantees  in  their  community,  splitting  the  pie  into  more  slices. 
That  is  probably  a  holding-harmless  function;  that  is  the  most  im- 
portant part  of  our  nonofficial,  nonoperational,  exhortative  mission. 

CLIENT  INVOLVEMENT 

Mr.  Price.  Let  me  ask,  finally,  about  one  item  that  is  on  page 
7  of  your  testimony  having  to  do  with  support  for  the  delivery  of 
legal  assistance.  You  mention  a  $1.7  million  initiative  to  develop 
innovative  projects  to  help  clients,  quote,  "solve  their  own  legal 
problems,"  and,  quote,  "help  other  people  without  lawyer  interven- 
tion." 

What  do  you  have  in  mind  here? 

Ms.  Mercado.  There  are  already  some  programs  that  are  doing 
some  of  that  work.  For  example,  in  situations  where  someone  gets 
denied  benefits,  such  as  a  food  stamp  case  where  we  have  clients 
that  have  been  trained  to  represent  people  in  administrative  pro- 
ceedings, many  times  all  it  takes  is  having  someone  to  go  with  the 
individual  to  go  through  the  form,  see  what  mistakes  were  made 
or  what  information  was  not  taken  properly. 

We  have  testimony  from  the  client  who  is  Spanish-speaking  in 
Los  Angeles,  the  Los  Angeles  Legal  Aid  Society,  who  does  a  lot  of 
pro  bono  work  on  her  own  and  takes  a  lot  of  clients  who  get  denied, 
whether  it  is  food  stamps  or  AFDC.  It  just  takes  her  to  go  over  the 
forms,  and  she  is  bilingual,  rather  than  taking  an  attorney  or  para- 
legal and  having  to  file  some  kind  of  legal  proceeding. 

It  is  self-help  for  the  clients  themselves  to  be  able  to  take  care 
of  problems  which  they  can  take  care  of,  but  which  require  some 
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training  of  them  to  understand  what  are  the  procedures  and  the 
steps  that  you  take  in  order  to  assure  that  people  do  get  those  ben- 
efits; and  many  cHents  are  able  to  do  that  and  willing  to  do  that. 
You  have  got  other  cases  where  you  have  landlord-tenant  situa- 
tions where  there  may  be  disputes  about  whether  or  not  a  place  is 
habitable  or  not.  Then  you  have  the  tenants  themselves,  who  are 
also  the  clients,  who  are  poor,  and  they  can  provide  part  of  that 
advocacy  for  those  people  without  necessarily  requiring  an  attorney 
or  paralegal  to  do  that. 

CLIENT  TRAINING 

However,  it  does  require  the  attorney  or  the  paralegal  to  do  the 
training  to  get  them  to  that  basis,  to  where  they  can  handle  a  lot 
of  these  smaller  issues  by  themselves,  which  yet  are  critical  and 
needed,  but  that  we  have  an  extension  of  Legal  Services  that  we 
are  providing  by  having  clients  take  care  of  some  of  the  problems. 

And  part  of  that  would  be  also  just  providing  leaflets  on  what- 
ever the  rights  might  be  in  a  case,  so  that  they  know  how  to  pro- 
ceed or  who  to  go  to. 

Mr.  Price.  You  describe  this  as  an  innovation.  How  much  of  this 
has  been  going  on  already  and  what  kind  of  track  record  do  you 
have  that  makes  you  think  that  this  would  be  a  useful  item  to  give 
particular  support  to? 

LACK  OF  RESOURCES  TO  ENHANCE  CLIENT  INVOLVEMENT 

Ms.  Mercado.  There  has  not  been  very  much  of  it  going  on. 
There  has  been  some  going  on,  but  not  very  much  of  it  going  on. 
It  is  not  something  that  you  could  say  is  happening  in  every  pro- 
gram. And  again  we  go  to  the  initial  problem,  that  if  we  didn't  have 
sufficient  money  to  train  lawyers  or  train  staff,  we  certainly  didn't 
have  money  to  train  clients  to  help  them  be  their  own  advocates. 

So  that  some  programs  have  done  it  in  spite  of  not  having  the 
funding,  because  someone  took  the  interest  and  the  time  to  learn. 
But  it  hadn't  been  anything  that  had  been  a  coordinated  piece  of 
having  people  be  trained  specifically  to  do  any  type  of  program- 
ming. And  yet  this  is  a  way  in  which  we  can  help  a  lot  more  people 
to  handle  some  of  those  problems  that  they  come  to  us  anyway  to 
be  handled. 

We  could  have  somebody  else  that  could  cover  that,  and  part  of 
that  being  clients  themselves;  they  could  feel  that  they  are  having 
a  role  and  taking  care  of  the  problems  as  well. 

SUCCESSES  IN  INVOLVING  CLIENTS 

Mr.  Eakeley.  There  is  no  statistical  track  record,  but  there  are 
a  number  of  anecdotal  programs  that  have  worked  extremely  well 
in  the  areas  of  preventive  law  and  self-help. 

We  cite  one  called  project  Dandelion  in  Buffalo,  New  York,  which 
involved  clients  helping  them  and  others  find  jobs,  learn  how  to 
present  for  interviews  and  get  off  of  public  assistance. 

There  is  another  in  northern  Kentucky  that  dealt  with  organiz- 
ing a  housing  project  to  help  police  it  against  crime  and  the  like. 

We  think  that  preventive  law  and  self-help  are  promising  areas 
for  a  modest  investment,  and  it  is  an  investment  in  the  people 
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whom  we  are  supposed  to  serve  in  the  place,  and  they  are  saying 
help  us  to  help  ourselves  better. 

Mr.  Price.  Would  this  be  the  first  time  that  this  has  appeared 
as  a  distinct  item? 

Mr.  Eakeley.  There  was  a  National  Clients  Council  that  was 
fiinded  by  the  Corporation.  That  was  the  last,  I  think — our  preced- 
ing board  gave  a  $15,000  grant  to  a  client  organization,  national 
client  organization,  but  there  really  hasn't  been  resources  available 
in  any  recent  years  that  have  been  expressly  targeted  for  client 
training  and  involvement  in  preventive  law  and  self-help. 

Mr.  Price.  And  were  this  fund  available  then,  presumably,  local 
offices  would  be  encouraged  to  initiate  programs  and  apply  for  sup- 
port? 

Mr.  Eakeley.  We  have  321  grantees.  Every  grantee  has  client 
representatives  or  client-eligible  participants  on  their  boards  hope- 
fully plugged  into  their  community  in  ways  that  can  help  bring  to 
the  boards  the  needs  of  the  community  but  also  take  back  to  the 
communities  difiierent  ways  of  breaking  out  of  the  cycle  of  poverty. 

Mr.  Price.  Thank  you,  Mr.  Chairman. 

Mr.  MORAN  [presiding].  I  deferred  my  initial  round  of  questioning 
so  that  we  could  get  in  depth  into  an  area  that  is  of  considerable 
concern  to  me. 

MONITORING  FUNCTION 

There  were  29  professional  monitors  in  the  OPEAR  division,  Of- 
fice of  Program  Evaluation,  Analysis  and  Review,  were  there  not — 
29? 

Mr.  Eakeley.  Could  I  defer  to  Mr.  TuU  on  this?  There  has  been 


Mr.  MoRAN.  Mr.  Tull. 

Mr.  Tull.  Twenty-nine.  That  is  correct. 

Mr.  MORAN.  And  13  of  them  have  been  fired? 

Mr.  Tull.  Thirteen  were  fired,  although  the  total  number  is  not 
just  that. 

Mr.  MORAN.  Of  the  29,  13  were  fired.  So  Ms.  Mercado's  response 
to  Mr.  Rogers  that  there  were  59  is  really  disingenuous. 

Mr.  Rogers  was  talking  about  the  monitoring  division,  and  that 
division  had  29  people  in  it,  which  was  the  figure  that  Mr.  Rogers 
was  using.  Although  you  repeated  it  three  times,  that  it  was  13  out 
of  59,  and  Mr.  Eakeley  as  well,  Mr.  Roger's  point  was  accurate.  It 
was  29  at  the  time  that  the  13  had  been  let  go. 

ALLEGATIONS  CONCERNING  OPEAR  TERMINATIONS 

Now,  none  of  the  people  who  have  been  fired  had  anything  less 
than  satisfactory  ratings.  In  fact,  some  had  outstanding  ratings. 
Now,  I  understand  that  there  was  a  convention  with  the  National 
Legal  Aid  Defenders  Association  where  several  people  at  the  Asso- 
ciation were  shouting  out  the  names  of  monitors  they  wanted  fired, 
and  Legal  Services  Corporation  representatives  would  say  whether 
or  not  these  people  had  been  fired.  Many  of  them,  in  fact,  got  fired 
because  the  people  that  they  were  monitoring  didn't  want  them 
doing  the  monitoring  job  that  they  had  been  performing. 

Mr.  Eakeley.  Is  that  a  question  Mr.  Moran? 

Mr.  Moran.  Is  that  correct? 
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Mr.  Eakeley.  No,  that  is  not  correct. 

Mr.  MORAN.  So  the  description  of  the  convention  is  not  true? 

Mr.  Eakeley.  I  attended  the  convention  and  did  not  see  that. 

Mr.  MORAN.  At  no  time  did  legal  aid  recipients  shout  out  the 
names  of  monitors  they  wanted  fired? 

Mr.  Eakeley.  Not  while  I  was  there. 

Mr.  MoRAN.  That  is  not  what  I  was  asking.  I  don't  know  if  you 
were  there  or  not.  Did  that  take  place? 

TERMINATION  OF  OPEAR  STAFF 

Mr.  TULL.  On  the  numbers  issue,  the  current  staff  of  OPEAR 
which  handles  compliance  matters  is  22  professional  staff.  It  was 
29 — 13  persons  were  let  go,  but  the  59 

Mr.  MoRAN.  That  is  what  I  was  getting  at.  There  were  29,  and 
13  were  let  go. 

Mr.  TuLL.  But  the  current  staff  is  larger  than  29  minus  13.  The 
compliance  function  is  carried  out  by  a  larger  group. 

Mr.  MoRAN.  I  am  getting  at  the  fact  that  half  of  the  staff  was 
fired. 

Mr.  TuLL.  There  are  now  22  carrying  out  the 

Mr.  MORAN.  When  13  were  fired,  were  29  in  the  monitoring  divi- 
sion? Don't  give  me  a  lot  of  gobbledygook.  I  am  trying  to  ascertain 
facts. 

Mr.  TuLL.  The  division  that  I  now  supervise,  that  does  the 
OPEAR  function,  has  22  professionals  in  it. 

Mr.  MoRAN.  I  understand  that,  and  I  don't  take  issue  with  it. 

Mr.  Rogers.  Will  the  gentleman  yield? 

Mr.  MORAN.  Certainly. 

Mr.  Rogers.  The  point  is,  you  had  29  professional  program  mon- 
itors. You  fired  13  of  those  29 — the  most  unpopular  monitors.  Then 
you  have  backfilled  with  some  less  objectionable  monitors  to  get 
back  to  up  22.  Is  that  the  essential  truth? 

JOB  FUNCTIONS  OF  TERMINATED  EMPLOYEES 

Mr.  TuLL.  That  is  not  a  correct  representation,  with  all  due  re- 
spect. Congressman.  The  monitors — ^they  were  not  all  monitors. 
Some  persons  were  research  analysts.  They  were  persons  who  sat 
in  a  room  and  read  documents  and  prepared  work  plans  for  a  mon- 
itoring process  which,  in  our  judgment  and  the  judgment  of  the  In- 
spector Greneral,  was  ineffective  in  the  process 

Mr.  MoRAN.  I  have  got  to  get  back  to  my  line  of  questioning.  You 
are  saying  for  the  record  this  didn't  occur? 

Mr.  Eakeley.  What  I  dispute  is  your 

Mr.  MoRAN.  That  you  were  not  there. 

TERMINATIONS  NOT  IMPROPERLY  MOTIVATED 

Mr.  Eakeley.  No.  That  the  layoffs  that  occurred  were  motivated 
in  any  way  by  some  other  agenda  or  something  that  was  said  at 
the  NLADA  convention.  And  I  regret  that  that  is  the  impression 
that  you  have. 

Mr.  MoRAN.  That  is  clearly  the  impression  that  I  have. 

Mr.  Eakeley.  And  I  would  like  to  know  the  basis  for  that  be- 
cause this  is  the  first  I  have  heard  about  it. 
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Mr.  MORAN.  People  described  what  took  place  and  described  it  di- 
rectly to  me. 
Mr.  Eakeley.  Could  we  get  their  names? 

RIF  PROCEDURES 

Mr.  MORAN.  I  want  to  know  why,  if  you  fired  half  of  monitoring 
division  of  29,  approximately,  13  of  29,  why  didn't  you  go  through 
RIF  procedures? 

Mr.  Eakeley.  I  will  defer  to  Mr.  Forger  on  that. 

Mr.  Forger.  Why  did  we  not?  Our  counsel  was  that  this  was  not 
an  appropriate  time  in  which  to  apply  those  procedures  in  that  we 
simply  had  some  excess  capacity  in  respect  to  the  numbers  of  peo- 
ple performing  this  task,  and  we  were  consolidating  and  redesign- 
ing the  function  to  be  performed.  It  was  my  counsel  that  this  was 
not  a  RIF  procedure. 

reorganization  plans 

Mr.  MORAN.  You  fired  half  of  the  division,  and  none  of  them  had 
less  than  satisfactory  ratings.  Some  had  outstanding  ratings,  and 
they  were  not  entitled  to  RIF  procedures.  If  that  was  the  conclusion 
you  reached,  why  was  there  not  a  reorganization  plan  submitted  to 
this  Subcommittee?  That  would  be  the  usual  procedure. 

Mr.  Forger.  We  did  give  notice. 

Mr.  MoRAN.  Did  this  Subcommittee  receive  notice? 

Mr.  Forger.  And  it  is  still  in  process  of  its  development. 

Mr.  MORAN.  Did  you  give  notice  before  the  action  was  taken? 

Mr.  Forger.  Not  before. 

Mr.  MORAN,  So  you  told  us  after  the  fact. 

Mr.  Forger.  That  notice  was  given  after  we  terminated  13  peo- 
ple. 

committee  in  receipt  of  reprogramming  notice 

Mr.  MORAN.  Are  we  in  receipt  of  that  notice? 

Mr.  Forger.  I  believe  so.  It  was  sent. 

Mr.  Rogers.  Only  because  of  the  last  hearing  that  we  refused  to 
go  forward  because  of  lack  of  details.  Only  then  did  we  get  an  ex- 
planation of  this  firing  procedure.  It  was  only  then,  Mr.  Chairman. 

Mr.  MORAN.  Mr.  Rogers — I  just  learned  we  got  it  on  Wednesday. 
When  were  these  people  terminated?  When  were  they  fired? 

Mr.  TULL.  The  end  of  February. 

Mr.  MoRAN.  February.  So  you  waited  three  months  to  notify  us 
after  these  people  were  fired,  and  half  of  the  division  didn't  even 
get  entitled  to  normal  RIF  procedures. 

RATIONALE  FOR  TERMINATIONS 

Mr.  TuLL.  Congressman,  it  is  a  legal  question  as  to  what  con- 
stitutes a  RIF  procedure,  and  we  sought  counsel  on  that  matter 
and  acted  on  advice  of  counsel  on  that.  The  question  of  whether  it 
is  formally  reorganization  in  terms  of  responsibility  to  notify  Con- 
gress, which  we  certainly  recognize,  is  a  different  question. 

And  the  decisions  that  were  made  within  the  context  of  evalua- 
tion of  OPEAR  was  based  on  a  judgment  that  we  had  excess  staff 
because  of  the  process  which  was  used,  and  the  product  that  was 
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produced  by  that  process  was  not  useful  to  the  Corporation  to  carry 
out  its  compliance  responsibilities. 

And  the  process  we  have  been  going  through  in  response  to  that 
is  to  increase  our  capacity  to  review  compliance  and  to  add  to  that 
capacity,  a  capacity  to  do  performance — to  engage  in  performance 
accountability,  that  is,  to  determine  the  quality  of  work  that  pro- 
grams produce  in  response  to  the  money  that  Congress  gives  to 
them. 

Mr.  MORAN.  I  think  again  you  are  being  extremely  disingenuous. 
I  don't  think  that  is  what  this  is  all  about.  This  is  a  highly  unusual 
situation  to  fire  half  a  division  when  there  was  no  proper  cause, 
when  there  was  no  reorganization  plan  submitted  to  this  Sub- 
committee. And  these  people  were  not  even  entitled  to  normal  RIF 
procedures. 

ALLEGATIONS  OF  CONFLICT 

Now,  Mr.  TuU,  since  you  have  been  anxious  to  respond  to  these 
questions,  let  me  just  ask  some  of  you.  Are  you  currently  a  consult- 
ant to  any  legal  aid  organizations? 

Mr.  TuLL.  No,  sir.  I  am  working  full  time  as  Director  of  OPEAR 
and  OPS. 

Mr.  MoRAN.  Without  any  outside  income  coming  in  from  rep- 
resentation? 

REFUTATION  OF  CONFLICT  BY  MR.  TULL 

Mr.  TuLL.  I  have  no  outside  income — let  me  be  clear — other  than 
approximately  four  days  after  I  became  the  Director  of  OPEAR  and 
OPS,  I  completed  a  planning  retreat  for  a  Legal  Services  program 
in  Boston.  I  did  it  on  leave  time.  I  checked  with  counsel  as  to  the 
question  whether  it  would  be  a  conflict.  And,  based  on  judgment  of 
counsel,  I  went  ahead  at  that  proceeding,  and  I  have  done  no  other 
work. 

Mr.  MORAN.  I  don't  have  any  problem  with  that  particular  pro- 
ceeding. 

Did  you  represent  Legal  Aid  organizations  before  coming  on  to 
your  current  job? 

MR.  TULL'S  professional  ROLE  PRIOR  TO  LSC  TRANSITION  TEAM 

Mr.  TuLL.  I  represented  no  Legal  Services  program.  I  worked  for 
Legal  Services  programs  as  a  consultant,  not  as  a  representative  in 
a  legal  capacity  but  assisting  them  with  their  management  difficul- 
ties. 

Mr.  MORAN.  Of  the  Legal  Aid  organizations  that  you  were  a  paid 
consultant  to,  were  any  of  them  monitored  by  the  personnel  who 
were  fired? 

Mr.  TuLL.  I  worked  with  the  Legal  Aid  Society  of  Hawaii,  which 
was  monitored.  I  worked  with  two  other  programs  that  were. 

NO  IMPROPER  MOTIVE  IN  TERMINATIONS 

And  may  I  say  that  the  monitors  that  were  let  go  had  virtually 
no  connection  with  that  and  that  the  monitors  who  were  visiting 
those  programs  I  can't  even  tell  you  who  they  were,  other  than 
what  some  commented  in  passing  that  they  read  my  report  and 
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commented  that  they  had  found  it  helpful.  And  some  of  those  mon- 
itors are  still  there.  There  is  no  personal  animus  involved  in  this. 

FIRING  OF  OPEAR  STAFF 

Mr.  MORAN.  Well,  you  say  that,  but  yet  I  understand — I  am 
told — and  I  want  you  to  correct  this  for  the  record  if  it  is  wrong — 
that  six  of  the  monitors  who  were  fired  were  involved  in  the  mon- 
itoring of  Legal  Aid  organizations  to  whom  you  had  been  a  paid 
consultant  before  getting  this  job.  Is  that  untrue? 

Mr.  TULL.  I  have  no  knowledge  about  that.  I  made  no  effort  to 
find  out  who  was  a  monitor  in  those  organizations.  And  the  only 
ones  that  I  know  about  are  the  ones  that  I  said  who  happened  to 
say  to  me,  literally  the  first  day  that  I  went  around  to  introduce 
myself,  and  said,  "I  know  you;  I  read  the  report  that  you  wrote  on 
XYZ  program."  And  that  they  stated  that  they  found  it  helpful  in 
their  own  work. 

Mr.  Mohan.  That  is  not  what  I  am  asking,  though.  I  am  trying 
to  figure  out  why  these  13  monitors  were  fired.  And  there  is  sub- 
stantial speculation  that  you  had  a  role  in  at  least  six  of  them  who 
had,  in  fact,  cited  organizations  for  which  you  had  served  as  a  paid 
consultant. 

Mr.  TuLL.  And  that  is  only  speculation,  and  it  is  dead  wrong. 

Mr.  MoRAN.  It  is  dead  wrong? 

Mr.  TuLL.  Yes,  sir.  Absolutely. 

Mr.  MORAN.  I  am  glad  to  give  you  an  opportunity  to  say  that  for 
the  record  that  there  was  no 

Mr.  TuLL.  Since  you  raised  it,  I  appreciate  the  opportunity. 

HISTORY  OF  REVIEW  OF  LSC  MONITORING  FUNCTION 

Mr.  Eakeley.  Mr.  Moran,  may  I  interject?  I  haven't  had  this  ex- 
perience before,  and  if  I  have  to  have  it  again,  fine,  but  forgive  me 
if  I  interject. 

We  have  been  on  board  for  six  months.  Mr.  Forger  sat  through 
every  evaluation  of  every  employee  of  the  Corporation.  We  inher- 
ited what  we  were  told  was  a  surplus,  an  $11  million  management 
line  that  turned  out  to  be  a  $2  million  deficit. 

We  received  a  report  from  our  Inspector  Greneral's  independent 
contractor  which  said  that  monitoring  was  wasted  resources,  that 
it  achieved  little  in  measurable  benefits.  It  did  nothing  in  con- 
centrating on  quality  and  effectiveness.  We  tried  to  look  at  what 
we  were  doing  and  what  we  were  charged  to  do  and  make  our  best 
judgment  on  how  we  brought  the  budget  into  balance  while  dis- 
charging our  obligations.  I  am  not  sure  what  else  we  could  have 
done. 

But  this  is  the  first  time,  today,  right  now,  from  the  Acting 
Chair,  that  anyone  has  made  an  accusation  that  Mr.  Tull  was  per- 
sonally involved  or  that  Mr.  Forger  was  corrupted  by  the  process. 

Mr.  MORAN.  I  did  not  make  that  accusation. 

Mr.  Eakeley.  I  am  sorry.  You  accused  all  of  us  of  acting  with 
ulterior  motives  of  seeking  the  removal  of  13  people  in  an  area  that 
has  been  criticized  by  congressional  studies  as  well  as  by  the  In- 
spector General,  and  I  don't  know  what  other  conclusion  to  draw. 
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ALLEGATIONS  OF  CONFLICT  ON  PART  OF  TRANSITION  TEAM  MEMBERS 

Mr.  MORAN.  Let's  talk  about  Ms.  Ada  Shen  Jaffe,  the  Director  of 
the  Evergreen  Services  Corporation. 

Her  organization  was  cited  for  numerous  violations,  including  the 
outside  practice  of  law  while  Legal  Services  attorneys  were  being 
apparently  compensated  by  Legal  Services  funds,  inaccurate  time 
and  attendance  records  making  it  impossible  to  verify  how  program 
assets  were  being  used  to  support  their  outside  practice  of  law,  and 
use  of  Legal  Services  personnel  to  support  political  activities. 

Now  the  people  who  engaged  in  that  review,  that  monitoring, 
have  been  terminated.  Ms.  Shen  Jaffe  was  on  the  transition  team, 
and  I  would  like  to  know  whether  she  participated  in  the  rec- 
ommendation that  people  who  cited  her  organization  be  termi- 
nated. 

Mr.  Eakeley.  Why  don't  we — ^Alex,  did  you  want  to  answer  that? 

RESPONSE  TO  CONFLICT  ALLEGATIONS 

Mr.  TULL.  I  can  speak  to  that  specific  issue,  which  is  that  she 
participated  only  tangentially  in  the  evaluation  to  help  us  with 
interviews,  but  persons  were  not  let  go  who  were  monitors. 

The  person  who  is  now  an  assistant  to  me,  overseeing  the  process 
of  developing  new  monitoring  procedures,  was  one  of  the  chief  mon- 
itors in  their  program  the  last  visit  that  was  made. 

Mr.  MORAN.  So  you  say  they  were  not.  This  is  important  to  cor- 
rect the  record.  I  am  told  that  the  team  leader  and  the  accountant 
of  the  Evergreen  review  have  been  terminated.  Is  that  untrue? 

Mr.  TULL.  I  do  not  know  the  answer  to  that  question  precisely 
because  we  didn't  look  at  the  records  at  who  had  monitored  who 
when  we  made  the  judgment.  The  discussion  we  had  as  to  who  was 
terminated  and  was  not  was  not  a  discussion  that  Ms.  Shen-Jaffe 
participated  in.  She  didn't  influence  that  in  any  way  personally  by 
her  presence. 

We  certainly  did  not  ask  the  question  who  monitored  what  pro- 
gram. This  was  not  a  vendetta  in  any  way. 

REITERATION  OF  ALLEGATIONS  OF  IMPROPER  MOTIVE  FOR 

TERMINATION 

Mr.  MoRAN.  I  have  been  given  substantial  reason  to  believe  that 
the  reason  that  half  the  monitoring  division  was  fired  without 
being  given  any  RIF  notice  and  no  reorganization  even  having  been 
submitted  to  the  Subcommittee  was  because  these  monitors  made 
life  difficult  for  Legal  Aid  organizations  who  had  been  cited  for  in- 
accurate bookkeeping,  for  political  activities  on  behalf  of  the  attor- 
neys and  for  outside  practice. 

Now,  I  don't  know  whether  any  of  those  individual  situations 
were  the  case,  although  they  were  cited  and  subsequently  fined,  so 
I  assume  there  was  some  verification.  There  appears  to  be  a  cor- 
relation between  the  people  who  cited  the  organizations  who  had 
politically  influential  people  heading  them,  as  Ms.  Shen-Jaffe,  who 
served  on  the  transition  team,  and  the  monitors  who  got  fired. 
There  appears  to  be  a  correlation. 
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OPPORTUNITY  TO  DISPROVE  ALLEGATIONS  OFFERED 

I  would  like  to  give  you  an  opportunity  to  disprove  that  because 
it  is  a  very  serious  allegation,  and  it  is  one  that  at  least  there  is 
sufficient  reason  to  believe  has  some — the  charge  has  some  credi- 
bility. You  have  the  opportunity  to  refute  that,  and  I  would  hope 
that  you  would  take  advantage  of  that. 

Mr.  Eakeley.  How  can  we  do  that  if  we  have  not  seen  it  or  heard 
of  it  before  today?  Where  is  the  correlation? 

Mr.  Moran.  You  show  the  Subcommittee  that  the  monitors  who 
were  fired  were  not  involved  with  the  monitoring  of  the  organiza- 
tions who  were  represented  by  people  who  were  making  these  deci- 
sions. 

Mr.  Moran.  In  other  words,  there  is  a  clear  conflict  if  people  who 
are  cited  for  improper  practices  in  the  receipt  of  Federal  money  are 
then  in  a  position  to  be  able  to  fire  the  people  who  did  the  citing 
of  them.  If  that  was  the  case,  that  is  a  serious  situation.  I  want 
to  know  that  that  did  not  occur.  I  assume  that  you  can. 

REVOLVING  DOOR  PROVISIONS 

Now,  I  have  one  further  point  to  make.  Is  there  a  restriction 
against  people  who  are  working  for  Legal  Services  going  back  and 
serving  as  consultants  to  the  grantees  of  Legal  Services?  You  have 
such  a  restriction? 

Mr.  Forger.  Yes. 

Mr.  Moran.  So  Mr.  TuU,  for  example,  will  not  be  able  to  go  back 
and  serve  as  a  consultant  to  the  legal  aid  organizations  for  which 
he  is 

Mr.  Forger.  It  is  not  a  lifetime  ban. 

Mr.  Moran.  I  don't  think  it  has  to  be. 

Mr.  Forger.  We  were  mindful — when  I  came  in  and  found  that 
the  best  help  I  could  have  would  be  experienced  people  recognized 
in  the  field  as  outstanding  from  a  point  of  view  of  character,  moral- 
ity and  experience,  I  anticipated,  although  I  am  totally  new  to  this 
process,  I  anticipated  that  we  would  need  to  be  accountable  in 
every  respect  including  where  they  taking  advantage  of  relation- 
ships, what  happened  when  people  went  back  to  the  field,  and  I 
wanted  to  make  certain  that  we  would  not  be  subjected  to  that 
kind  of  criticism  and  so  we  have  imposed  restrictions  on  what  peo- 
ple can  do. 

They  cannot  participate  in  any  events  while  they  are  in  the  tran- 
sition team  that  had  anything  to  do  with  their  prior  life  at  any 
time  with  Legal  Services  nor  can  they  participate  when  they  leave 
in  any  matter  in  which  they  were  engaged  and,  indeed,  as  I  recall 
it,  they  are  not  to  have  any  dealings  with  Legal  Services  Corpora- 
tion for  a  period  of  time  after  they  leave  here. 

Mr.  Moran.  How  long  a  period  of  time? 

Mr.  Forger.  I  do  not  now  recall. 

Mr.  Moran.  That  is  critical.  I  want  to  know  whether  Mr.  Tull 
can  go  back  and  serve  as  consultant  to  the  organizations  that  he 
is  managing  now. 

Mr.  Forger.  At  some  time  I  am  sure  he  can  and  it  is  a  question 
of  what  is  reasonable  in  terms  of 
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Mr.  MORAN.  So  tell  me,  what  is  reasonable  and  what  is  the  re- 
striction? That  is  all  I  am  asking.  I  am  not  asking  for  a  long  dis- 
sertation. What  is  the  amount?  How  long  would  you  be  restricted 
from  serving  as  a  consultant? 

Mr.  Forger.  I  don't  know  whether  it  is  six  months  or  a  year. 

Mr.  MORAN.  Six  months.  Six  months  is  not  a  reasonable  restric- 
tion. 

Mr.  Forger.  All  that  I  am  saying,  Mr.  Moran,  is  I  was  not  pre- 
pared to  recite  to  you  those  restrictions  today.  I  will  furnish  that 
to  you.  I  don't  have  that  information. 

Mr.  MoRAN.  So  we  don't  know  whether — ^you  are  telling  me  there 
is  some  restriction,  you  were  very  quick  to  say  that,  but  we  don't 
know  what — if  it  is  a  restriction  of  two  weeks,  it  may  be  a  restric- 
tion, but  it  doesn't  mean  anjrthing. 

Mr.  Forger.  Sir,  I  would  not  want  to  engage  in  meaningless  dia- 
logue or  documentation  and,  therefore,  it  is  something  that  has 
some  meaning.  I  cannot  now  recall  for  you  the  exact  number  of 
months,  but  I  will  let  you  know. 

Mr.  Moran.  Okay.  Good. 

Mr.  TULL.  May  I  just  say  this,  Mr.  Moran? 

Mr.  Moran.  Yes. 

commitment  of  MR.  TULL  TO  LEGAL  SERVICES  MISSION 

Mr.  TULL.  I  have  worked  in  legal  services  for  23  years.  I  do  not 
believe  that  there  is  a  person  in  this  community  who  believes  more 
deeply  in  the  accountability  of  the  programs,  the  clients  they  serve, 
and  the  public  that  they  serve.  I  have  given  my  life  to  that.  The 
work  that  I  have  done  in  the  corporation  since  I  have  come  there 
has  been  aimed  at  one  sole  purpose  and  that  is  to  make  the  ac- 
countability function  of  the  corporation  work,  to  make  it  work  so 
that  the  funds  which  this  Congress  gives  the  Legal  Services  pro- 
grams are  used  as  effectively  and  as  efficiently  as  possible  to 
produce  high  quality  services. 

I  am  also  equally  mindful  of  the  importance  of  programs  comply- 
ing with  the  act  and  the  regulations.  In  my  work  as  a  consultant, 
much  of  the  work  I  did  was  advising  programs  how  to  do  that  prop- 
erly and  well  because  one  of  the  things  that  has  been  missing  with 
the  corporation  in  the  previous  administration  was  a  willingness  to 
evaluate  that  question  without  a  commensurate  willingness  to  help 
programs  understand  how  to  comply  with  the  maze  of  regulations. 
My  effort  up  to  this  point  continues  to  be  to  make  this  program 
work. 

And  the  suggestion,  if  I  may  say,  that  I  would  operate  for  any 
other  motive  than  that,  I  find  personally  deeply  offensive. 

Mr.  Moran.  You  can  disprove  it  and  I  would  be  very  happy  to 
see  that. 

Mr.  Eakeley.  That  is  really  awfully  hardened  and  unfair,  to  dis- 
prove a  negative.  It  is  normal — forget  the  normal,  but  it  is — ^you 
have  a  function  that  was  described  by  this  Congress  as  doing  an 
intrusive,  unnecessarily  disruptive,  hostile  and  nonproductive  wast- 
ing of  corporation  assets  over  a  period  of  a  number  of  years.  I  sus- 
pect that  every  program,  my  programs  in  New  Jersey  personally 
experienced  it,  too.  It  is  kind  of  hard  to  ask  Mr.  Tull  now  to  prove 
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that  he  is  a  person  of  integrity  having  attacked  his  integrity  with- 
out giving  us  the  record  that  forms  the  basis  for  the  attack, 

DECISIONS  ABOUT  TERMINATIONS 

Mr.  MORAN.  Mr.  Eakeley,  I  appreciate  what  you  are  saying,  but 
I  don't  think  it  holds  water.  We  have  a  very  unusual  situation 
where  a  monitoring  division  of  29  people  who  were  never  cited  by 
their  supervisors  for  doing  anything  wrong,  who  always  received 
satisfactory,  many  of  them  outstanding  performance  ratings,  all  of 
a  sudden  within  a  month  of  your  taking  office  of  being  the  transi- 
tion before  you  do  any  analysis  of  whether  they  were  doing  the  job 
or  not  within  a  month,  you  fire  half  of  them  and  there  does  appear 
to  be  a  correlation  between  that  monitoring  staff  having  been  in- 
volved in  monitoring  and  citing,  in  fact,  legal  aid  organizations  for 
improper  practices  and  their  getting  fired. 

You  can  disprove  that,  but  there  is  sufficient  preponderance  of 
evidence  that  charge  can  be  substantiated.  So  this  is  not  something 
out  of  the  blue.  We  have  a  very  unusual  situation.  If  you  wanted 
to  RIF  these  people  or  you  wanted  to  do  a  reorganization,  there 
were  proper  procedures.  You  didn't  follow  proper  procedures. 

You  fired  half  a  division  within  a  month  and  the  only  division 
for  which  there  would  have  been  negative  feelings  on  the  part  of 
grantees  and  here  you  had  a  grantee  who  had  clearly  been  cited 
for  improper  practices  leading  the  transition  team. 

I  don't  know  any  of  these  people.  I  am  looking  at  the  evidence 
and  I  think  there  is  adequate  reason  to  ask  these  kinds  of  ques- 
tions. And  they're  a  lot  of  nice  words,  but  I  am  not  interested  in 
nice  words.  I  just  wanted  to  get  specific  responses. 

Mr.  Rogers,  do  you  have  questions? 

REPROGRAMMING 

Mr.  Rogers.  Let  me  follow  up  on  that.  The  Subcommittee  proce- 
dures require  that  15  days  before  you  take  any  action  that  affects 
personnel,  you  have  got  to  give  notice  to  the  Subcommittee. 

Mr.  Eakeley.  That  means  if 

Mr.  Rogers.  That  is  in  the  law. 

Mr.  Eakeley.  You  mean  if  we  have  a  $2  million  deficit  in  the 
House,  for  the  most  people  we  have  to  give  notice  of 

Mr.  MORAN.  Is  it  the  law  or  isn't  it  the  law?  You  are  lawyers. 
Are  you  saying  that  you  don't  have  to  obey  the  law  because  of  some 
extenuating  circumstances? 

Mr.  Eakeley.  Certainly  not.  I  am  just  asking  that  is  it  the  law 
that  any  termination  of  any  employment  requires  advance  notice  to 
the  Subcommittee?  I  don't  know  that. 

Mr.  MoRAN.  It  is  the  law. 

Ms.  Mercado.  Before  we  terminate  anyone,  the  Subcommittee 
needs  to  know  about  it? 

Mr.  Rogers.  Terminate  the  positions;  not  the  people,  the  posi- 
tions. 

Ms.  Mercado.  What  is  that  regulation? 

Mr.  Rogers.  It  is  not  a  regulation,  ma'am.  It  is  in  the  United 
States  statute.  It  is  in  the  code. 

Mr.  Eakeley.  We  were  going  to  have  to 

Ms.  Mercado.  I  need  to  look  at  that. 
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Mr.  MORAN.  You  took  the  action.  You  are  lawyers.  Out  of  all  the 
people  that  know  what  the  law  is,  you  should. 

Mr.  Rogers.  Let  me  give  you  a  citation  if  you  are  interested.  Sec- 
tion 605,  Subsection  B  of  Title  VI  of  Public  Law  103-121,  which  is 
the  fiscal  year  1994  Appropriations  Act. 

Mr.  Forger.  That  is  a  reduction  in  force,  sir. 

Mr.  Rogers.  That  is  a  reprogramming  of  funds  or  any  reduction 
in  personnel  positions.  And  this  Committee  was  never  notified  be- 
fore the  action  took  place.  I  don't  know  that  these  people  were 
given  any  reason  for  their  termination.  What  was  the  cause  of  their 
termination? 

After  all  we  are  talking  about  the  manager  of  the  OPEAR  R&A, 
and  the  manager  of  the  OPEAR  compliance,  the  assistant  manager 
of  OPEAR  R&A.  The  senior  attorney  PM&E,  the  senior  attorney  of 
PM&E,  staff  attorney  at  compliance,  senior  auditor,  R&A,  assistant 
to  the  director  of  OPEAR/Central,  and  so  forth  and  so  on.  These  are 
substantial  people,  as  the  Chairman  has  said,  with  no  blemish  on 
their  record. 

What  was  their  cause  of  termination?  Surely  they  were  entitled 
to  be  told  you  did  so  and  so  and  so,  or  you  didn't  do  so  and  so, 
therefore  you  are  fired. 

Mr.  Eakeley.  I  will  5deld  to  Mr.  Forger  on  what  they  were  told. 
My  understanding  of  the  situation  was  we  had  a  deficit.  We  had 
a  well  documented 

Mr.  Rogers.  Don't  you  know  in  that  case  if  you  have  got  a  deficit 
you  are  supposed  to  come  back  to  the  Subcommittee  if  you  are  to 
reprogram  monies  to  cover  that?  We  are  talking  about  the  termi- 
nation of  qualified  senior  stafi"  people  and  you  absolutely  decimated 
an  entire  section  of  that  agency  without  any  notice  even  to  the  Sub- 
committee, let  alone  our  approval. 

And  as  I  say,  and  as  you  have  said,  this  is  the  office  that  guaran- 
tees us  that  you  are  spending  the  money  well  and  according  to  sta- 
tistics. Now,  we  are  willing  to  take  your  word  on  certain  things,  but 
we  are  not  going  to  take  anybody's  word  except  an  independent 
auditor  on  whether  or  not  monies  are  being  spent  well.  We  have 
gotten  in  trouble  on  that  in  the  Congress  down  through  the  years. 

Mr.  Eakeley.  We  share  your  concern.  We  have  been  doing  our 
utmost 

Mr.  Rogers.  How  can  people  be  fired  without  any  notice  or  with- 
out any  reason,  half  of  the  senior  staff"  of  the  monitoring  and  audit- 
ing division?  Now,  doesn't  that  raise  some  suspicion  in  any  reason- 
able person's  mind? 

SUPPLEMENTAL  SUBMISSION  TO  COMMITTEE 

Mr.  Eakeley.  I  thought  we  had  pretty — ^well,  we  did  our  best  to 
answer  that  concern  when  it  was  raised  last  time  with  our  supple- 
mental submission.  Had  everybody  been  doing  an  essential  job  and 
had  we  had  the  money  to  employ  everyone  throughout  the  fiscal 
year,  then  there  might  have  been  more  reason  after  we  made  the 
submission  and  after  we  submitted  the  independent  auditor's  re- 
port about  the  way  the  monitoring  was  being  performed  to  raise 
these  questions. 

Mr.  Rogers.  All  you  had  to  do  is  come  to  the  Subcommittee  and 
ask  for  a  reprogramming  of  funds. 
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Mr.  Eakeley.  To  my  understanding,  first  we  took  legal  advice 
and  we  were  advised  that  we  didn't  need — this  was  not  a 
reprogramming,  not  a  reduction  in  force. 

Mr.  Rogers.  Who  told  you  that? 

Mr.  Eakeley.  Our  counsel. 

Mr.  Rogers.  Who  is  that? 

Mr.  Eakeley.  Mr.  Fortuno  and  we  have  outside  counsel. 

Mr.  Rogers.  Is  Mr.  Fortuno  here? 

Mr.  Eakeley.  I  don't  think  so. 

Mr.  Rogers.  Who  is  the  outside  counsel? 

Mr.  Eakeley.  Michael  Trister. 

Mr.  Rogers.  Who  is  that? 

Mr.  Eakeley.  Somebody  with  whom  we  have  been  consulting  as 
we  learn  what  the  situation  is  we  inherited. 

Mr.  Rogers.  Are  these  the  people  who  said  you  could  fire  the 
people? 

terminations 

Mr.  Eakeley.  I  didn't  fire  the  people  and  maybe  the  best  thing 
to  do  is  ask  Mr.  Forger  what  he  said  to  the  people  whose  employ- 
ment was  terminated.  We  go  back  to  that  earlier  question  of  yours. 

Mr.  Forger.  I  would  like  guidance  from  the  Chair,  if  I  may,  in 
that  we  had  heard  these  allegations  with  the  implications  that 
were  behind  them  and  we  sought  to  respond  in  quite  some  detail 
with  our  supplemental  submission.  I  spent  time  with  Mr.  Rogers' 
staff  seeking  to  answer  every  question  to  see  if  there  was  any  addi- 
tional information  that  I  could  conceivably  offer,  whether  there  was 
any  other  information  that  was  requested,  and  I  was  told  no.  That 
was  yesterday  and  then  there  were  conversations  this  morning  in 
that  same  vein  and,  therefore,  we  are  now  to  this  point  where  it 
has  taken  quite  a  different  turn. 

When  we  submitted  the  names  of  the  people  who  were  termi- 
nated, I  asked  for  guidance  from  the  Committee  as  to  the  degree 
of  description  that  was  required,  should  we  disclose  names?  I  was 
reluctant  to  publicize  names  of  people  not  knowing  where  the  docu- 
ments would  go.  So  we  have  not  put  in  all  of  the  data  here. 

I  personally  spoke  with  each  one  of  the  13  people  who  left.  I  gave 
them  the  reasons.  I  explained  to  Mr.  Rogers'  staff  the  reasons.  I 
share  Mr.  Eakeley's  concern.  You  expect  something  else  from  us  to 
show  you  that  we  did  not  act  out  of  malice  or  retribution. 

I  welcome  your  guidance  from  lawyers  as  well  how  I,  for  exam- 
ple, can  demonstrate  to  you  that  I  am  not  evilly  motivated  or  this 
wasn't  a  matter  of  retribution.  All  I  can  offer  to  you  is  the  reputa- 
tion I  have  earned  in  70  years  in  the  community  and  that  certainly 
won't  satisfy  you.  I  knew  none  of  these  people.  I  explained  that, 
yes,  they  had  good  evaluations,  but  the  evaluations  they  had  were 
in  a  function  and  in  a  process  that  was  not — has  been  severely 
criticized  and  we  were  found  to  be  derelict  in  our  responsibility  if 
we  continued  in  that  same  mode. 

Mr.  Moran.  Who  was  it  criticized  by? 

INSPECTOR  general's  REVIEW  OF  MONITORING 

Mr.  Forger.  It  was  criticized  by  the  Inspector  General  and  it 
was  criticized  before  Congress  of  the  United  States. 
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Mr,  Eakeley.  We  cite  that  report  in  our  supplemental  submis- 
sion to  House  Judiciary — the  report  of  the  House  Committee  on  the 
Judiciary  accompanying  H.R.  2309,  the  Cotton  report,  which  was 
the  report  of  the  outside  auditor  retained  by  our  Inspector  General 
with  whom  our  Inspector  General  agreed  and  submitted  his  report 
to  the  Congress  independently  and  the  independent  evaluation. 

I  mean,  I  know  we  can  disagree  about  how  independent  our  man- 
agement team  is,  but  the  board  is  deeply  conscious  of  its  obliga- 
tions and  trying  to  discharge  them  as  best  we  can. 

Mr.  MORAN.  But  the  proper  thing  is  to  submit  that  with  your  re- 
quest for  reprogramming,  your  RIF  notice,  but  this  is  still  Mr.  Rog- 
ers' time. 

Excuse  me,  Mr.  Rogers. 

RESPONSIBILITIES  OF  THE  COMMITTEE 

Mr.  Rogers.  I  thank  the  Chairman,  but  I  think  we  are  on  the 
same  subject  here.  I  will  let  the  Chairman  talk  about  these  individ- 
uals who  were  fired,  but  the  thing  that  bothers  me  is  the  attitude 
of  the  new  board  about  just  going  off  on  their  own  without  any  rec- 
ognition that  the  Subcommittee  has  any  concern  or  interest  about 
this  whole  topic.  After  all,  we  have  to  report  to  the  full  Committee, 
the  full  Congress,  and  the  American  people  about  these  things,  in- 
cluding not  only  your  agency  but  of  course  all  other  agencies  we 
fund.  I  don't  know  if  we  have  seen  the  kind  of  attitude  we  have 
seen  here  from  anybody  that  we  have  dealt  with  before. 

Ms.  Mercado.  Congressman  Rogers,  we  did  submit  testimony 
from  Congress  themselves  who  questioned  the  effectiveness  and  the 
waste  of  funding  in  the  monitoring  evaluation.  Out  of  the  13  people 
that  you  are  sajdng  that  we  terminated,  only  about  seven  of  those 
actually  did  monitoring.  The  other  people  work  in  the  division,  but 
they  didn't  do  monitoring. 

reprogramming 

Mr.  Rogers.  Let's  not  quibble  about  that.  I  am  talking  about 
why  you  didn't  notify  the  Subcommittee  about  such  a  drastic 
change  in  personnel  policy,  the  reorganization  of  your  agency.  The 
statute  clearly  says  that  you  should  give  this  Subcommittee  at 
least  15  days  notice  and  that  is  the  law.  Irrespective  of  the  law, 
and  it  is  the  law,  you  should  have  done  it  in  the  interest  of  comity 
with  our  Subcommittee.  This  is  a  drastic  change. 

The  new  attempt  at  monitoring  that  you  have  put  in  place,  we 
don't  know  that  it  has  been  tested  anywhere  before.  You  had  peo- 
ple in  place.  I  don't  know  them.  Maybe  the  grantees  that  you  have 
to  deal  with  were  complaining.  I  am  sure  they  were.  If  they 
weren't,  they  weren't  humans,  I  am  sure.  If  these  monitors  were 
doing  a  good  job  of  keeping  track  of  monies  and  effectiveness 

Ms.  Mercado.  But  they  weren't. 

Mr.  Rogers  [continuing].  Grantees  wouldn't  have  been  complain- 
ing. I  understand  that.  But  all  that  this  Subcommittee  is  looking 
for  and  I  am  looking  for  is  that  you  treat  this  Congress  with  some 
degree  of  respect. 

Mr.  Eakeley.  Well,  I 

Mr.  Rogers.  We  want  to  know  in  a  reprogramming  request  if 
you  are  going  to  be  reducing  significant  numbers  of  personnel  in 
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various  departments  and,  number  two,  if  the  Chairman  is  right  in 
his  assessment  in  his  own  mind  that  these  firings  were  done  out 
of  a  retribution  from  grantees,  then  we  have  got  a  serious  problem 
here. 

Mr.  Eakeley,  Mr.  Rogers,  we  do  not  mean  to  project  any  attitude 
that  is  disrespectful  in  any  way  of  the  Congress.  Obviously,  we  are 
here  because  this  is  a  program  that  we  think  should  have  the  high- 
est priority  of  the  Congress.  It  seeks  to  do  justice  which  we  think 
is  an  important  function  of  government  and  we  mean  no  disrespect. 

We  did  not  submit  a  notice  of  reprogramming  before  other  than 
the  notice  that — I  believe  there  was  one  that  went  in  before  we  ap- 
peared here  last  time,  but  we  haven't  because  the  board  hasn't 
asked  to  approve  a  reorganization  yet,  and  it  was  my  understand- 
ing that  when  that  is  presented  to  us  for  consideration,  that  is 
when  we  are  supposed  to  put  in  the  notice  of  reprogramming.  We 
didn't  deal 

Mr.  Rogers.  Your  staff- 


Mr.  Eakeley.  Let  me  just  finish  responding  to  what  you  said. 
That  may  be  wrong,  but  that  was  my  understanding  of  the  timing 
of  it  and  that  was  our  intention.  And  there  was  a  notice  of  what 
went  in,  of  what  was  in  process  but  yet  has  not  been  accomplished. 
OPEAR  and  OPS  still  remain  as  divisions  of  the  corporation.  There 
have  been  personnel  changes  within  that.  It  was  not  my  under- 
standing that  every  tim.e  we  cut  back  in  personnel  because  of  one 
reason  or  another  that  we  had  to  report  back,  and  if  we  do,  I  apolo- 
gize for  that.  We  will  try  to  remedy  that. 

Mr.  Rogers.  Are  you  telling  me  that  you  didn't  think  firing  half 
of  the  compliance  and  monitoring  division  would  not  gain  the  no- 
tice of  a  Member  of  Congress  or  the  Congress  at  large? 

Mr.  Eakeley.  We  did  this  on  the  record.  We  did  this  in  every 
meeting  with  a  transcript  of  the  record.  W^e  did  it  with  200  or  more 
people  in  the  audience  every  time.  It  is  an  open  record. 

NOTICE  TO  committee 

Mr.  Rogers.  But  did  you  not  give  any  notice  to  this  Subcommit- 
tee or  the  Congress. 

Mr.  Eakeley.  That  is  apparently  and  unfortunately  the  case. 

Mr.  Rogers.  Of  all  the  people  that  you  should  have. 

Mr.  Eakeley.  I  am  going  to  have  to  take  responsibility  for  that, 
sir,  because  that  I  think  comes  with  being  chair  of  this  organiza- 
tion. 

Mr.  Rogers.  What  about  these  people?  What  do  they  say  about 
that? 

Mr.  Eakeley.  We  are  personally  hearing  this  only  today.  Mr, 
Forger  spent  an  hour-and-a-half  with  your  staff  yesterday.  We 
spent  another  two  hours  this  morning  answering  questions.  None 
of  these  questions  came  up  during  that  meeting  or  those  telephone 
conference  calls.  If  I  appear  unprepared,  again  it  is  because  I  am 
and  was  unprepared  for  the  personal  attacks  that  we  have  had  to 
fend  off,  and  if  I  get  a  little  edgy,  it  is  not  out  of  any  disrespect 
to  the  Congress. 

Mr.  Rogers.  You  have  violated  the  statute  in  not  notifying  the 
Subcommittee  of  the  firing  of  these  people.  Now,  what  are  they  to 
think  about  all  this?  They  have  lost  their  jobs.  They  are  out  of  a 
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place  to  work.  They  have  got  families.  How  can  we  justify  that  to 
them? 

Mr.  Forger.  Well,  Mr.  Rogers,  can  we  at  least  respond  to  the 
question  of  why  didn't  we,  and  it  may  be  out  of  ignorance,  and  if 
it  was,  so  be  it. 

Mr.  Rogers.  What  is  it  about  ignorance  and  the  law? 

Mr.  Eakeley.  Ignorantia  facti  excusat. 

Mr.  Forger.  All  I  am  trying  to  tell  you,  Mr.  Rogers,  and  maybe 
this  isn't  the  appropriate  forum  in  which  to  do  that,  but  I  have 
heard  you  voice  a  concern  whether  we  complied  with  the  proce- 
dures and  the  law.  I  was  simply  offering  to  give  you  a  submission 
on  that,  whatever  it  may  show. 

I  don't  think  it  shows  malice  or  evil  intent.  It  may  show  igno- 
rance or  a  failure  on  our  part.  I  would  hope  not,  but  at  least  in  try- 
ing to  get  some  resolution  to  the  issue  here,  offering  to  respond  to 
those  concerns  that  you  express.  If  you  do  not  want  us  to  make  a 
submission,  we  shall  not. 

Mr.  MORAN.  If  you  had  made  the  proper  submission  initially,  it 
wouldn't  be  up  here  again.  None  of  this  would  have  occurred. 

Mr.  Forger.  But  I  grant  you  that  the  submission  aside  from  the 
April  11th  notice  was  not  made.  All  that  I  offered  to  do  is  tell  you 
why  it  was  not  made.  Was  there  any  rationale  on  our  part  and  if 
not 

Mr.  MoRAN.  That  is  an  insufficient  response. 

Mr.  Forger.  I  beg  your  pardon? 

Mr,  MoRAN.  It  is  certainly  an  insufficient  response. 

Mr.  Forger.  If  you  don't  want  us  to  respond  further,  Mr.  Moran, 
we  shan't. 

Mr.  Eakeley.  But  you  have  reached  a  conclusion  that  we  vio- 
lated the  law  and  that — well. 

Mr.  Moran.  Well,  the  Congress 

Ms.  Mercado.  Mr.  O'Hara  submitted  some  notice  to  the  Con- 
gress. When  we  came  on  board,  Mr.  O'Hara,  the  former  President 
of  Legal  Services  Corporation  presented  to  the  board  his  new  reor- 
ganization of  the  divisions.  They  used  to  be  called  MACK,  and  he 
submitted  to  us  this  reorganization  to  OPEAR  and  OPS  from 
MACK  and,  you  know,  he  was  working  with  counsel  and  every- 
thing else.  Somewhere  along  that  process  all  of  that  was  deemed 
to  have  been  given  notice  to  Congress  that  we  were  reorganizing. 
They  were  reorganizing  with  the  old  board. 

We  came  in  a  time  when  they  were  still  working  for  the  reorga- 
nization from  MACK  to  OPEAR  and  OPS.  And  then  when  we  start- 
ed looking  at  it  maybe  that  reorganization  wasn't  exactly  the  most 
effective  and  efficient. 

Mr.  Eakeley.  We  haven't  reorganized  yet.  That  is  pending  before 
the  board. 

Ms.  Mercado.  That  is  right. 

proposal  to  respond  in  writing 

Mr.  Eakeley.  You  know  it  is  hard  for  us — we  have  clearly  run 
our  rope  with  respect  to  responding  to  further  factual  inquiries  and 
I  do  think  we  have  a  looming  disagreement  over  the  legal  conclu- 
sions to  be  drawn  from  our  actions  and  bona  fides  of  the  actions 
that  were  taken  and  I  hate  to  say  it  because  I  know  I  am  going 
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to  draw  Mr.  Rogers'  ire  and  probably  yours,  as  well,  when  I  say  it 
seems  to  me  that  the  only  thing  or  the  best  thing  we  can  do  under 
these  circumstances  at  this  moment  is  to  offer  to  respond  very 
briefly  and  very  quickly  in  writing  to  these  additional  concerns  ex- 
pressed by  the  Chair  and  by  Mr.  Rogers. 

Mr.  MORAN.  Well,  just  speaking  for  myself,  I  am  not  so  concerned 
about  brevity  as  I  am  accuracy  and  as  far  as  the  speed  of  your  re- 
sponse, we  are  going  to  go  ahead  and  mark  up  and  you  can  take 
your  chances.  I  would  assume  that  if  you  clarify  this,  your  chances 
of  getting  anywhere  near  what  you  are  requesting  are  enhanced, 
but  that  is  up  to  you. 

You  have  got  to  understand — there  seems  to  be  a  disconnect  in 
understanding  here — the  Congress  provides  you  with  all  the  legal 
authority  that  you  have.  The  executive  branch  doesn't  provide  you 
with  legal  authority,  the  Congress  does.  And  every  dollar  that  you 
have  to  spend  is  provided  by  the  Congress. 

And  it  has — so  it  is  up  to  you,  it  is  incumbent  upon  you  if  you 
change  the  justification  that  is  submitted  to  the  Appropriations 
Committee  for  personnel,  for  activities,  for  whatever,  you  have  to 
get  approval.  You  can't  act  unilaterally  and  you  ought  to  also  when 
you  go  back,  and  you  may  feel  a  little  less  defensive  than  you  are 
now,  understand  that  if  you  come  in  and  within  a  month  you  fire 
half  of  the  monitoring  division,  that  it  is  going  to  raise  some  ques- 
tions and  it  sure  raises  questions  in  my  mind  and  apparently  Mr. 
Rogers  and  perhaps  other  Members  of  the  Committee  and  I  think 
justifiably  so. 

Hal,  did  you  have  any  other  questions? 

Mr.  Rogers.  No. 

Mr.  MORAN.  David,  do  you  have  anything  further  you  wanted  to 
ask? 

Mr.  Price.  No. 

Ms.  Mercado.  Congressman  Moran. 

Mr.  MORAN.  Yes. 

Ms.  Mercado.  I  guess  I  am  still  a  little  perplexed  because  we 
have  spent  several  hours  with  the  Subcommittee  staff  since  our 
last  meeting  asking  for  whatever  additional  information  that  we 
need  and  I  personally  would  like  to  get  that  request  in  writing  so 
there  is  no  confusion  about  what  it  is  that  you  need  from  us  be- 
cause it  is  obvious  that  the  five  or  six  hours  we  spent  with  the  Sub- 
committee staff  since  our  last  Subcommittee  hearing  has  not  been 
sufficient  to  provide  the  information  that  we  need.  And  I  don't 
want  us  going  away  from  here  and  having  poor  people  suffer  be- 
cause there  was  a  lack  of  communication. 

Mr.  Moran.  Don't  pull  that  "poor  people  suffering,"  Ms.  Mercado. 
We  have  made  it  clear,  as  far  as  I  am  concerned,  what  you  ought 
to  do  and  you  ought  to  do  it  and  the  staff  is  not  going  to — it  is  up 
to  the  staff.  I  am  certainly  not  going  to  suggest  to  the  staff  that 
they  spend  any  more  time  with  you  and  we  are  not  going  to  give 
you  anything  more  in  writing  than  you  have  got  now  and  it  is  up 
to  you  to  give  us  a  responsible  response. 

The  meeting  is  concluded. 

[The  following  questions  were  submitted  to  be  answered  for  the 
record:] 
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QUESTION  1:  Program  Monitoring  and  Oversight 

It  is  my  understanding  that  the  Corporarion  has  made  significant  changes  to  monitoring  and 
evaluation. 

l.a.       Please  describe  for  us  all  changes  that  have  taken  place  to  date,  and  vour  future  plans. 

Changes  to  Date: 

The  Legal  Services  Corporation  has  not  yet  instituted  changes  to  monitoring  policy  and 
procedures.  Its  staff,  however,  has  been  engaged  in  a  thorough  review  of  LSCs  monitoring  and 
evaluation  policy  in  response  to  wide  and  consistent  criticisms  expressed  by  the  Authorization 
and  Appropriations  Committees  of  Congress  and  by  LSCs  Office  of  Inspector  General.  Staff 
will  soon  begin  a  field  test  of  monitoring  and  evaluation  procedures  before  submitting  a 
recommendation  to  the  LSC  Board  of  Directors  regarding  the  monitoring  and  evaluation  function. 
While  determining  the  appropriate  course  to  follow,  the  Corporation  continues  its  oversight  of 
programs,  as  follows: 

a)  Completion  of  Pending  Reports.  When  the  new  administration  of  the  Corporation 
assumed  its  duties  in  January  1994,  a  total  of  71  draft  or  final  reports  of  previous 
monitoring  visits  awaited  completion.  By  March  25,  1994, 41  final  reports  and  30 
draft  reports  were  completed. 

b)  Review  of  Program  Audits.  Audited  financial  statements  have  been  submitted  by 
270  programs  whose  fiscal  year  ended  December  31,  1993,  and  are  being 
reviewed  using  streamlined  procedures  to  make  the  process  more  efficient  than  it 
has  been  in  the  past  As  of  the  date  of  this  submission,  130  such  reviews  have 
been  completed. 

c)  On-site  Visits  to  Programs.  Staff  has  identified  programs  which  are  currently  in 
urgent  need  of  assistance,  and  four  on-site  interventions  have  taken  place  or  are 
planned  immediately.  An  additional  five  on-site  visits  will  be  made  to  programs 
in  June.  These  visits  will  constitute  the  first  test  of  an  on-site  performance 
evaluation  method  described  more  fully  in  response  to  the  following  discussion 
of  futiu'e  plans. 

d)  Investigation  of  Complaints.  LSC  staff  continue  to  investigate  complaints 
regarding  alleged  violations  of  the  LSC  Act  and  regulations  from  applicants  who 
have  been  denied  assistance,  from  third-party  complainants  and  from  current  or 
former  staff  members. 

e)  Approvals  of  Consulting  Contracts  and  Property  Purchases.  LSC  staff  continue: 
1)  to  approve  or  deny  requests  for  approvals  of  consulting  contracts  and  property 
purchases  pursuant  to  45  C.F.R.  Part  1630;  2)  to  resolve  or  disallow  potential 
questioned  costs,  pursuant  to  45  C.F.R.  Part  1630;  3)  to  grant  or  deny  requests  for 
waivers  of  the  12.5%  Private  Attorney  Involvement  requirement,  pursuant  to  45 
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C.F.R.  Part  1614;  4)  to  approve  or  disapprove  fund  balance  plans  pursuant  to  45 
C.F.R.  Part  1628,  and  5)  to  modify  and  approve  subgrants  pursuant  to  45  C.F.R. 
Part  1627. 

Future  Plans: 

Proposed  additions  to  the  monitoring  and  evaluation  process  are  being  formulated  and 
tested  for  review  and  adoption  by  the  LSC  Board  of  Directors.  The  approaches  under 
consideration  are  being  developed  consistent  with  the  approach  taken  in  other  agencies  and 
departments  of  the  federal  government  pursuant  to  the  Government  Performance  and  Results  Act 
of  1993.  Two  significant  areas  of  change  may  be  recommended  to  the  Board:  1)  to  increase  the 
frequency  and  the  cost-effectiveness  of  monitoring  for  compliance  with  the  requirements  of  the 
LSC  Act  and  regulations;  and  2)  to  evaluate  programs'  performance  in  order  to  meet  the 
Corporation's  responsibility  to  assure  that  the  legal  assistance  that  clients  receive  is  of  high 
quality  and  is  delivered  economically  and  effectively. 

Compliance  Monitoring: 

The  objective  of  the  changes  under  consideration  with  regard  to  compliance  monitoring 
is  to  increase  the  capacity  of  the  Corporation  for  more  ongoing  oversight  of  the  programs  for 
which  it  is  responsible.  The  monitoring  policies  of  the  previous  administration  of  the  Corporation 
provided  compliance  checks  only  at  intervals  of  about  32  months,  when  on-site  visits  to  programs 
were  conducted. 

Plans  are  being  developed  and  tested  that  contemplate  much  more  thorough  and  frequent 
attention  to  compliance  with  the  Act  and  regulations.  As  currently  envisioned,  there  would  be 
three  methods  by  which  compliance  matters  will  be  addressed  with  funded  programs. 

1)  On-site  verification  of  compliance  by  the  program's  independent  program  auditor. 
Current  LSC  practice  requires  each  grantee  to  have  an  annual  financial  audit 
conducted  by  an  independent  auditor.  Consistent  with  auditing  practices  of  most 
Federal  agencies,  the  independent  auditor  will  be  asked  to  verify  compliance  with 
those  aspects  of  the  regulations  which  do  not  call  for  judgment  outside  the 
expertise  of  the  auditor. 

2)  An  Annual  Desk  Review  conducted  in-house  by  the  staff  of  the  Corporation  which 
will  obtain  and  assess  information  in  order  1)  to  establish  that  adopted  policies 
and  procedures  comply  with  statutory  and  regulatory  requirements;  2)  to  identify 
possible  areas  related  to  program  operations  calling  for  follow-up,  including  an  on- 
site  compliance  audit;  and  3)  to  identify  areas  in  which  LSC  might  provide 
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technical  assistance  to  the  grantee.  LSC  will  soon  conduct  desk  reviews  of  thirty 
programs  to  test  proposed  procedures. 

3)  On-site  targeted  compliance  audits  will  be  conducted  by  LSC  staff  to  assure 
compliance  with  statutory  and  regulatory  requirements  that  cannot  be  verified 
through  either  of  the  above  processes. 

Performance  Accountability: 

Plans  are  being  developed  and  tested  that  will  allow  performance  accountability  of  its 
grantees  through  on-site  evaluations  by  persons  with  experience  in  the  practice  of  law  and  who 
understand  the  operation  of  legal  services  programs.  This  is  consistent  with  the  recommendation 
of  the  Inspector  General  that  performance  audits  of  LSC  grantees  be  conducted  by  persons  with 
legal  services  experience.  "It  is  axiomatic  that  a  person  is,  in  general,  better-suited  to  evaluate 
how  well  an  activity  is  being  performed  if  that  person  has  actual  experience  in  performing  that 
activity."  LSCs  Inspector  General's  Audit  Report  on  the  Legal  Services  Coiporation's  Grantee 
Monitoring  Function.   (May  5,  1994)  p.  11-12. 

Performance  reviewers  will  evaluate  programs  against  a  set  of  accepted  performance 
measures.  The  performance  measures  are  being  developed  drawing  on  the  guidelines  developed 
by  LSC  in  1993  as  part  of  its  Comparative  Demonstration  Project  Consistent  with  common 
practice  in  the  area  of  performance  accountability,  the  performance  evaluation  will  begin  with 
a  thorough  self  assessment  conducted  using  an  instrument  developed  by  the  Corporation. 

Performance  accountability  is  an  aspect  of  program  oversight  which  has  been  the  subject 
of  increasing  attention  in  the  Federal  Government  and  a  concern  of  Congress  with  regard  to  LSC 
for  a  number  of  years.  In  1992,  the  House  Judiciary  Committee  found  that  because  of  a  failure 
to  evaluate  whether  recipients  are  providing  economical  and  effective  legal  services  of  high 
quality,  "The  Corporation  is  simply  not  in  the  position  to  make  an  objective  determination  of 
whether  a  recipient  is  faithfully  meeting  the  goals  of  the  Act"  Report  of  the  House  Committee 
on  the  Judiciary  to  accompany  H.R.  2039  (Legal  Services  Corporation  Act  of  1991).  This 
concern  is  also  expressed  in  the  LSCs  Inspector  General's  Audit  Report  on  the  Legal  Services 
Corporation's  Grantee  Monitoring  Function.  (May  5,  1994). 

The  Government  Performance  and  Results  Act  of  1993  (GPRA)  reflects  the  same 
approach  to  performance  accountability  currently  being  considered  at  LSC.  In  adopting  the 
GPRA,  Congress  found  that  "Federal  managers  are  seriously  disadvantaged  in  their  efforts  to 
improve  program  efficiency  and  effectiveness,  because  of  insufficient  articulation  of  program 
goals  and  inadequate  information  on  program  perfomnance."  (Public  Law  103-62  §2(a)(2)). 
Among  the  purposes  articulated  by  the  Act  is  to  "inq>rove  Federal  program  effectiveness  and 
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public  accountability  by  promoting  a  new  focus  on  results,  service  quality,  and  customer 
satisfaction."  (Public  Law  103-62  §2(b)(3)). 

l.b.      What  are  vou  not  doing  now  that  was  previously  being  done?. 

LSC  has  not  eliminated  any  activities  previously  utilized  to  conduct  monitoring.  We  do 
contemplate  streamlining  the  monitoring  process,  not  relying  exclusively  on  on-site  visits  which 
when  used  alone  have  proven  to  be  costiy  and  relatively  ineffective.  The  changes  respond  to  the 
concerns  expressed  consistendy  over  the  years  by  both  the  Senate  Committee  on  Appropriations 
and  the  House  Authorizing  Committee  regarding  the  Corporation's  conduct  of  monitoring.  (See 
for  example,  the  Reports  of  the  Senate  Committee  on  Appropriations  to  accompany  H.R.  5161 
(1986)  and  H.R.  2763  (1987)  and  the  Report  of  the  House  Committee  on  the  Judiciary  to 
accompany  H.R.  2039  (Legal  Services  Corporation  Act  of  1991).  More  recentiy,  the  Inspector 
General's  Audit  Report  on  the  Legal  Services  Corporation's  Monitoring  Function  found  among 
other  things  that  monitoring  policies  resulted  in  questionable  resource  allocations  and  that 
monitoring  procedures  did  not  appear  to  be  cost-effective. 

I.e.       How  will  vou  change  on-site  audits  under  your  new  proposal  —  who  will  conduct  them 
and  what  will  vou  audit? 

Three  types  of  on-site  audits  are  contemplated  under  the  proposals  now  being  considered: 

a)  Compliance  audits  conducted  by  local  program  auditors  to  verify  compliance 
with  the  statutory  and  regulatory  requirements  appropriate  for  such  review. 

b)  Compliance  which  will  be  conducted  by  staff  of  the  Corporation,  targeted  to 
matters  which  are  not  susceptible  of  review  by  program  auditors  or  through  an  in- 
house  desk  review. 

c)  Performance  audits  which  will  examine  the  quality  of  the  legal  work  produced 
by  the  program  for  its  clients  and  the  efficiency  and  effectiveness  of  its  operation. 
Performance  audits  will  be  conducted  by  persons  with  experience  in  the  practice 
of  law  and  the  delivery  of  legal  services  to  low  income  persons.  Teams  will 
generally  include  a  staff  member  of  the  Legal  Services  Corporation.  Performance 
will  be  evaluated  against  an  accepted  set  of  performance  standards.  The 
evaluation  will  be  designed  to  identiiy  areas  in  which  improvement  is  needed  and 
to  help  the  program  plan  how  to  correct  deficiencies  and  to  identify  any  program 
whose  performance  is  so  deficient  as  to  require  significant  intervention  by  the 
Corporation. 
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l.d.      Please  describe  the  concept  of  "peer  review."  self-assessment,  and  desk  review? 

The  terms  "peer  review"  and  "self  assessment"  describe  two  activities  which  are 
commonly  used  as  part  of  the  performance  accountability  process.  Self-assessment  is  a  process 
used  by  a  legal  services  program  to  assess  its  level  of  performance  over  a  specified  time  period. 

Peer  Review  is  an  on-site  process  that  utilizes  persons  experienced  in  the  woric  carried  out 
by  programs  to  conduct  a  review  of  the  quality  of  the  legal  work  and  to  assess  the  efficiency  and 
effectiveness  of  program  operation. 

Desk  Review  is  an  off-site  review  of  program  activities  reflected  in  program 
documentation,  including  compliance  with  regulatory  and  statutory  requirements  and  performance 
standards. 

I.e.      Have  these  new  changes  been  tested  previouslv?  If  so.  where? 

Yes.  The  components  of  the  Corporation's  proposed  approach  to  monitoring  and 
evaluation,  including  particularly  self  assessment,  performance  evaluation  using  "peers"  and  desk 
reviews  are  not  new  or  untested  concepts.  The  Legal  Services  Corporation  has  had  significant 
experience  with  the  use  of  peer  review.  The  Delivery  Systems  Study  mandated  by  Congress  with 
the  passage  of  the  Legal  Services  Corporation  Act  utilized  peers  to  examine  98  participating 
programs.  More  recentiy,  Uie  Comparative  Demonstration  Project  developed  in  1992  by  tiie 
Legal  Services  Corporation,  utilized  peer  reviewers  as  its  principal  mode  of  evaluating  20 
participating  programs. 

The  Inspector  General's  Audit  Report  on  LSC  monitoring  recommends  peer  review  and 
notes  that  the  recommendations  "have  adapted  to  LSC's  needs  the  peer  review  and  quality  review 
approaches  developed  and  implemented  successfully  by  the  AICPA  over  the  past  20  years." 
(Emphasis  added.)  Audit  Report  on  the  Legal  Services  Corporation's  Grantee  Monitoring 
Function,  (May  5,  1994)  p.  U-l. 

The  Medicare  program  also  relies  on  peer  review  to  identify  substandard,  unnecessary  or 
inappropriate  services  rendered  to  Medicare  beneficiaries.  They  oversee  corrective  actions  for 
substandard  providers  (hospitals)  and  medical  practitioners  and  recommend  to  HHS  that  it 
sanction  providers  and  practitioners  for  unnecessary  services. 

These  concepts  have  been  used  in  non-governmental  areas  for  even  longer.  The  post- 
secondary  education  accreditation  process,  established  during  the  1920s  and  administered  by  the 
Council  on  Post-secondary  Accreditation,  utilizes  self-assessment,  peer  review,  and  desk  review 
components  in  its  accreditation  processes.    Health  care  facilities  are  accredited  by  the  Joint 
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Commission  on  Accreditation  of  Healdi  Care  Organizations  (Commission).  Like  the  post- 
secondary  process,  accreditation  of  health  care  £>cilities  was  established  ova:  40  years  ago  and 
utilizes  peer  review  and  desk  review  conqwnents. 

l.f.      Do  vou  have  data  to  base  a  comparison  on  the  effectiveness  of  diese  new  methods  versus 
the  old  mediod? 

Yes.  The  prior  nnonitoring  process  was  the  subject  of  a  number  of  inquiries  which 
provide  baseline  data  regarding  its  operation.  Hearings  before  Congress  over  die  course  of 
several  years  established  baseline  findings  regarding  delays  in  the  issuance  of  reports,  the  lack 
of  developed  standards  regarding  either  the  monitoring  and  evaluation  function  or  the  operation 
of  programs.  See  for  example,  the  Riqtorts  of  the  Senate  Conunittee  on  Appropriations  to 
accompany  H.R.  S161  (1986)  and  H.R.  2763  (1987)  and  the  Report  of  the  House  Committee  on 
the  Judiciary  to  acconq>any  H.R.  2039  (Legal  Services  Corporation  Act  of  1991). 

The  Audit  Rqxwt  of  the  Jagpector  General  on  the  Legal  Services  Corporation's  Grantee 
Monitoring  Function  also  provides  baseline  data  with  regard  to  costs.  The  Corporation's  internal 
records  offer  another  source  of  baseline  data  against  which  to  compare  the  effectiveness  of 
proposed  changes. 

l.g.      I  understand  that  is  being  done  as  a  "reorganization." 

l.g.l.  WHl  vour  reorganization  proposal  submitted  to  this  Subcommittee  prior  to  y"V  T"*"'"!^ 

Yes. 

l.g.2.   When  can  we  expect  to  see  vour  reorganization  proposal? 

The  monitoring  and  evaluation  policies  under  consideration  will  be  presented  to  the  LSC 
Board  of  Directors  for  its  review  in  June  and  for  action  in  July.  If  they  call  for  a  permanent 
restructuring  of  the  Corporation  a  formal  reprograiiuiiing  notice  will  be  sent  to  die  Conunittee 
in  a  timely  foshion.  We  will  keq>  this  Committee  infonned  of  progress  being  made  in 
development  and  inq>lementation  of  policy  changes. 
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QUESTION  2:  National  and  State  Support  Centers 

You  are  requesting  a  30%  increase  in  both  the  National  and  state  suptwrt  centers. 

2.a.      Please  describe  what  type  of  support  these  centers  provide? 

National  and  state  support  centers  assist  local  program  advocates  to  provide  high  quality 
legal  representation  to  their  clients.  In  the  areas  of  service  most  often  needed  by  poor  clients  - 
housing,  elder  law,  public  benefits,  consumer  law,  family  law  and  others  --  the  national  support 
centers  respond  to  questions  of  local  legal  services  lawyers  and  paralegals  about  cases  they  are 
handling.  They  also  provide  counselling  and  co-counselling  in  litigation,  administrative  and  other 
matters,  training  sessions,  practice  manuals,  newsletters  and  other  publications. 

State  support  funding  provides  backup  services  to  clients  and  their  lawyers  in  every  state. 
State  support  advocates  provide  training  and  statewide  legal  representation  in  courts  and  other 
forums,  maintain  brief  banks,  and  produce  manuals  and  newsletters.  They  provide  assistance  to 
clients  and  local  program  advocates  on  issues  of  statewide  significance  and  in  matters  of  practice 
and  procedure  specific  to  their  states. 

2.b.      How  specifically  will  this  increase  be  used? 

The  proposed  increase  in  funding  will  be  used  for  three  purposes.  First,  some  existing 
centers  will  get  increases  to  expand  and  improve  their  capacity  to  provide  the  support  services 
described  above  and  to  begin  to  offset  the  effects  of  years  of  stagnation  in  funding.  Second, 
since  there  has  been  no  comprehensive  review  of  the  legal  services  program's  support  needs  for 
more  than  15  years,  LSC  is  beginning  an  assessment  of  both  clients'  substantive  legal  needs  and 
the  types  of  support  services  advocates  require  to  provide  effective  representation.  Finally, 
support  funding  will  be  allocated  to  address  the  needs  identified  by  LSC  in  its  comprehensive 
review  of  support  services. 

2.C.      What  will  be  the  impact  if  this  increase  is  not  funded? 

Just  as  federal  funding  for  basic  field  programs  has  failed  to  maintain  even  "minimum 
access"  to  legal  services  for  poor  people,  so  too  the  national  and  state  support  centers  have 
funding  levels  far  below  those  of  1981  and  have  suffered  continuing  cutbacks  in  staff  available 
to  provide  specialized  assistance  to  local  program  advocates.  If  the  increase  is  not  funded,  LSC 
will  nevertheless  undertake  a  review  of  support  services  in  order  to  determine  if  changes  are 
warranted  to  insure  that  support  funding  is  focused  on  the  most  pressing  substantive  legal  needs 
of  clients  and  on  the  types  of  services  local  advocates  require  to  respond  to  those  needs.  Without 
the  requested  increase,  LSC  will  be  unable  to  address  either  the  immediate  need  of  existing 
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centers  to  shore  up  their  support  efforts  or  die  newly  identified  needs  of  clioits  and  dieir 
advocates  for  additional  suiq>ort  services. 

2.d.      Wm  vou  be  establishing  additional  centCTS? 

The  contenq>lated  review  of  support  sovices  is  likely  to  identify  both  substantive  legal 
needs  of  clients  which  would  benefit  firom  national  and/or  state  support  services  and  types  of 
support  services  which  would  improve  the  quality  of  legal  sovices  delivery.  However,  since 
state  support  funding  is  now  allocated  to  all  SO  states,  the  requested  increase  for  state  support  will 
be  used  to  improve  and  expand  the  services  of  existing  centers  and  no  additional  state  support 
centers  will  be  established.  As  for  national  support,  the  requested  increase  will  be  used  to 
increase  funding  to  existing  centers  and  address  support  needs  identified  by  LSC's  review. 
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QUESTION  3:  Timekeeping 

Particularly  in  tight  budgets,  and  when  there  are  poor  people  that  need  your  services,  it 
is  critical  that  we  are  able  to  show  that  the  funds  are  being  spent  wisely. 

3.a.      What  is  your  view  on  timekeeping  initiatives? 

Timekeeping  initiatives  are  one  of  several  approaches  that  are  being  studied  by  the 
Corporation  (1)  to  determine  how  to  improve  LSC's  ability  to  monitor  grantee  performance  and 
(2)  to  help  recipients  better  manage  their  programs. 

The  Corporation  accepts  the  recommendations  of  the  General  Accounting  Office  that 
before  it  should  implement  any  new  timekeeping  requirement^-  LSC  must  undertake  a 
systematic  study  to: 

"(1)  determine  what  information  LSC  and  grantees  need  to  better 
monitor  and  manage  grantee  programs,  (2)  establish  objectives  and 
functions  for  its  management  information  system,  (3)  use 
systematic  analytical  techniques  to  assess  the  costs  of  such  a 
system,  and  (4)  prepare  a  plan  for  the  orderly  design,  development, 
and  implementation  process." 

Legal  Services  Corporation:  Benefits  and  Costs  of  Proposed  Information  System  Improvements 
Not  Clear.  GAO/HRD-88-5  (March  1988)  at  p.5. 

The  Corporation  has  started  its  systematic  inquiry  by  making  eighteen  one-time  grants  for 
a  total  cost  of  $298,428  in  its  Timekeeping  Demonstration  Project.  These  FY  1994  grants  were 
awarded  for  a  two-year  period  which  ends  in  November  of  1995.  In  addition,  as  pointed  out  in 
the  answer  to  Question  1,  the  Corporation  is  engaged  in  a  comprehensive  review  of  monitoring. 
The  results  obtained  from  these  two  efforts  should  provide  a  basis  for  determining  whether  a 
more  detailed  timekeeping  requirement  would  provide  LSC  with  information  that  would  enable 
LSC  to  better  monitor  grantees  and  better  show  that  LSC  funds  are  being  spent  wisely. 


7  Part  1630  of  LSC  regulations  (45  C.F.R.  1630)  imposes  cost  accounting  requirements  on 
all  recipients.  There  are  also  cost  accounting  requirements  in  the  Audit  and  Accounting  Guide 
for  Recipients  and  Auditors. 
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3.b.      Does  the  Corporation  plan  to  institute  timekeeping?  If  not,  why? 

The  Corporation  does  not  intend  to  implement  any  new  timekeeping  requirements  until 
it  has  completed  the  systematic  study  recommended  by  GAO  and  examined  timekeeping  in  the 
context  of  an  overall  effort  to  improving  compliance  and  performance  accountability.  In  the 
context  of  this  comprehensive  review,  the  Corporation  will  detennine  (1)  its  necessary  and 
important  national  information  needs,  (2)  potential  approaches  and  methods  to  meet  those  needs, 
including  timekeeping,  and  (3)  the  precise  costs  of  these  approaches  weighed  against  the  purposes 
and  benefits  of  any  one  approach,  such  as  timekeeping. 

The  Corporation  is  aware  of  the  concerns  raised  by  Congress  in  the  1986  appropriation 
process^^  that  LSC  failed  to  justify  the  cost  of  timekeeping  requirements  with  the  usefulness  of 
the  information  to  be  produced.-  In  fact,  those  concerns  resulted  in  the  Senate  Appropriations 
Committee  directing  the  Corporation  not  to  proceed  with  a  timekeeping  requirement  until  it  could 
justify  the  need  for  such  a  requirement  and  weigh  the  precise  costs  against  the  benefits  that 
would  accrue  to  LSC.  In  addition.  Proviso  21  of  the  current  appropriation  law  prohibits  the 
Corporation  from  implementing  timekeeping  requirements  unless  such  requirements  are  adopted 
as  rules  or  regulations  in  accordance  with  section  1008(e)  of  the  LSC  Act 

3.C.      What  alternatives  do  vou  propose  to  timekeeping  to  help  ensure  this  accountabilitv? 

As  detailed  in  our  answers  to  Question  1,  the  Corporation  is  exploring  a  number  of 
alternative  approaches  to  increase  both  compliance  and  performance  accountability.  However, 
LSC  has  already  in  place  the  system  that  is  used  by  all  other  federal  departments  and  agencies 
in  order  to  determine  whether  federal  funds  provided  to  non-profit  organizations  by  grant  or 
contract  are  being  spent  in  accordance  with  federal  requirements.  Consistent  with  0MB  Circular 
A- 122,  LSC  grantees  must  meet  the  same  standards  as  aU  other  federal  grantees  with  regard  to 
cost  accounting,  recordkeeping  and  timekeeping.  Part  1630  requires  that  all  costs  charged  to  LSC 
must  be  "reasonable  and  necessary,"  in  compliance  with  all  laws  and  regulations  and  "adequately 
and  contemporaneously  documented."  This  requires  that  recipients  have  a  system  in  place  that 
provides  contemporaneous  documentation  that  the  activity  of  any  of  its  staff  members  was 
permissible  with  LSC  funds.  If  any  activity  of  a  staff  member  cannot  meet  these  tests,  there 
must  be  documentation  that  the  cost  of  such  activities  has  been  charged  to  a  non-LSC  funding 
source. 


^    See  131  Cong.  Rec.  H  10828  G^ec.  4, 1985)  containing  the  Conference  Report  on  the  FY 
86  Appropriations  bill. 

^    The  cost  estimated  for  the  LSC  1985  proposal  went  as  high  as  $17  million  per  year. 
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QUESTION  4:  LSC  appropriations  vs.  non-LSC  funding 

1.  What  was  total  non-federal  LSC  funding  for  calendar  year  1993.  including  all  non-federal 
funds?  , 

According  to  the  FY  1994  Applications  for  Funding  from  LSC,  the  total  amount  of 
non-federal  LSC  funding  for  calendar  year  1993  was  $213,658,000.  Non-federal  LSC  funding 
for  legal  services  programs  supported  by  LSC  includes  Interest  on  Lawyer  Trust  Accounts 
GOLTA),  State  Grants,  Miscellaneous  Private  Funds,  Local  Grants,  United  Way  Grants,  Attorney 
Fee  Awards,  and  Revenue  from  Publications. 

2.  Again,  including  all  non-federal  LSC  funding,  what  is  vour  total  projected  LSC  funding 
for  1994  and  1995? 

The  total  amount  of  non-federal  LSC  funding  projected  for  calendar  year  1994  for  legal 
services  programs  supported  by  LSC  is  $199,491,172.  Non-federal  funding  includes  Interest  on 
Lawyer  Trust  Accounts  (lOLTA),  State  Grants,  Miscellaneous  Private  Funds,  Local  Grants, 
United  Way  Grants,  Attorney  Fee  Awards,  and  Revenue  from  Publications. 

Based  on  non-LSC  funding  data  for  1992  through  1994,  we  project  1995  non-LSC  funding 
will  be  between  $230  million  and  $240  million. 

3.  Please  provide  for  the  record  a  historical  table  of  total  LSC  funding,  including  all  non- 
federal sources  from  fiscal  1981  to  vour  fiscal  1995  request 

Below  is  a  historical  table  of  total  funding  for  legal  services  programs  supported  by  LSC 
funding  including  all  non-federal  sources,  from  fiscal  1981  through  fiscal  1995.  Non-LSC 
funding  reflects  funding  from  all  sources  other  than  LSC. 
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TOTAL 
LSC 

APPROPRIATION 

TOTAL  NON-LSC  FUNDING 

TOTAL 
ALL 

FUNDING 

FEDERAL 

NON- 
FEDERAL 

YEAR 

($000) 

($000) 

($000) 

{$000}     "\ 

1981 

321 ,300 

32,124 

16.076 

369,500 

1982 

241,000 

26.372 

21 .528 

288,900 

1983 

241 .000 

25.490 

26.465 

292.955 

1984 

275,000 

23.167 

40.525 

338.692 

1985 

305,000 

24.719 

56.732 

386.451 

1986 

292,363 

25.400 

79.009 

396.772 

1987 

305.500 

26.539 

96,616 

428.655 

1988 

305.500 

27.678 

101,540 

434.718 

1989 

308,555 

28.132 

120,971 

457,658 

1990 

316,525 

28.473 

155.388 

500,386 

1991 

328.186 

29.513 

184.756 

542,455 

1992 

350.000 

31 .434 

207.203 

588,637 

1993 

357,300 

32.182 

213.658 

603,140 

1994 

400,500 

33.117    2/ 

199.491    2/ 

633,108 

1995 

500,000    1/ 

34.000    2/ 

206,000    2/ 

740.000 

1/  1905  LSC  BUDGET  REQUEST 

2/  PROJECTED  NON-LSC  FUNDING 


1791 


Response  of  the  Legal  Services  Corporation 

to  Questions  Raised  By  Representative  James  P.  Moran 

At  the  Mav  11.  1994.  Hearing  of  the  Subcommittee 

on  the 

Departments  of  Commerce.  Justice.  State. 

The  Judiciary.  And  Related  Agencies 

of  the 

House  Appropriations  Committee 


1792 

Response  of  the  Legal  Services  Corporation 

to  Questions  Raised  By  Representative  James  P.  Moran 

At  the  May  11.  1994.  Hearing  of  the  Subcommittee 

on  the 
Departments  of  Commerce.  Justice.  State. ' 

Th9  jMdtgjary.  An<a  Rgl■^^tgd  Aqgpgjgg 

of  the 
House  Appropriations  Committee 


During  the  Subcommittee's  Hearing  on  May  11,  1994,  questions 
were  raised  by  Representative  James  P.  Moran  concerning  recent 
actions  of  the  Legal  Services  Corporation  ("LSC"  or  "Corporation**) 
in  connection  with  the  staffing  of  its  Office  of  Program 
Evaluation,  Analysis  and  Review  (OPEAR) .  This  memorandum  responds 
to  these  questions. 

During  the  Nay  11  hearing,  it  was  suggested  that  a 
correlation  exists  between  the  termination  of  thirteen  OPEAR 
employees  in  March  1994  and  those  employees'  prior  involvement  in 
monitoring  and  enforcement  activities  Involving  certain  LSC 
recipients.^  Specifically, although  the  terminations  were,  in  fact. 


^  A  number  of  other  legal  questions  regarding  the 
terminations  were  raised  during  the  hearing.  The  Corporation  has 
asked  outside  counsel  to  review  these  questions  and  will  submit  his 
findings  and  analysis  to  the  Subcommittee  in  the  next  several  days. 
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made  by  the  Corporation's  President,  Alexander  Forger,  it  was 
stated  that  six  of  the  OPEAR  employees  were  terminated  because  they 
had  been  involved  in  monitoring  and  compliance  issues  concerning 
recipients  for  whom  the  new  Director  of  OPEAR,  John  Tull,  had  been 
a  paid  consultant.  Transcript,  p.  60.  During  the  hearing,  Mr. 
Tull  denied  that  these  monitoring  and  compliance  activities  were 
considered  in  the  terminations. 

It  was  also  stated  during  the  hearing  that  the  OPEAR  employees 
who  had  cited  Evergreen  Legal  Services  for  violations  were 
terminated.  The  Executive  Director  of  Evergreen  Legal  Services  is 
Ada  Shen-Jaffe,  who  has  served  as  a  member  of  the  transition  team. 
Transcript,  pp.  62-64.  Mr.  Tull  stated  that  Ms.  Shen-Jaffe  was  not 
involved  in  the  discussion  of  who  would  be  recommended  for 
termination.  Ms.  Shen-Jaffe  was  not  present  during  the  hearing. 

The  Corporation  has  taken  two  steps  to  examine  these  serious 
allegations  regarding  management's  motivations  in  terminating  OPEAR 
employees.  First,  it  has  reviewed  the  prior  monitoring  and 
compliance  activities  of  the  terminated  OPEAR  employees  to 
determine  whether  there  is  any  correlation  between  their 
terminations  and  their  prior  monitoring  and  compliance  activities 
with  regard  to  Evergreen  Legal  Services  or  recipients  for  whom  Mr. 
Tull  had  been  a  paid  consultant.   It  found  none. 

Second,  the  Board  of  Directors  of  the  Corporation  at  its 
meeting  on  May  13,  1994,  formally  asked  its  Inspector  General  to 
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investigate  the  OPEAR  teminations  and  specifically  to  review  the 
facts  relating  to  the  allegations  discussed  in  this  nemorandun. 

The  Director  of  OPEAR  during  the  current  transition  period, 
John  Tull,  has  served  as  a  management  consultant  for  numerous  legal 
services  programs  during  the  past  ten  years.  In  the  vast  majority 
of  Mr.  Tull's  consulting  assignments  he  was  not  in  any  way 
concerned  with  the  relations  between  the  recipient  and  LSC.  In  a 
handful  of  assignments,  however,  he  was  asked  by  recipients  to 
assist  them  in  developing  corrective  plans  to  deal  with  management 
and  administrative  problems  which  had  caused  LSC  to  restrict  the 
organizations'  funding.  In  these  cases,  Mr.  Tull  did  not  provide 
legal  representation  to  the  recipients  or  otherwise  seek  to 
influence  LSC's  decisions  regarding  his  clients,  although  reports 
which  he  wrote  to  assist  the  recipients  may  have  been  made 
available  to  LSC.  The  three  recipients  in  question  are  North 
Mississippi  Rural  Legal  Services,  Legal  Aid  Society  of  Hawaii  and 
Western  Reserve  Legal  Services.^  The  OPEAR  employees'  who  took 
part  in  the  monitoring  of  these  recipients,  the  dates  of  their 
visits  to  these  programs,  and  their  current  employment  status  are 
as  follows: 


^  Although  it  was  not  raised  in  the  hearing,  it  should  be 
noted  that  the  Executive  Vice-President  of  LSC  during  the 
transition  period,  Martha  Bergmark,  also  provided  technical 
assistance  to  the  Mississippi  and  Hawaii  programs  in  connection 
with  the  restricted  funding  in  her  capacity  as  Civil  division 
Director  of  the  National  Legal  Aid  and  Defender  Association. 

'  A  number  of  consultants  also  participated  in  these 
visits. 
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Employee 

Monitoring 
Dates 

Dean  Reuter 

3/89,  12/90 

Robert  Millen 

8/89,  12/90 

Bert  Thomas 

7/91 

Richard  Solomon 

9/92 

William  Logan 

2/91 

Lauren  Fuller 

12/90,  7/91 
9/92 

Pat  Grigsby 

2/91,  7/91 

Bill  Sulik 

12/90,  7/91 
9/92 

Lluana  McCann 

7/91,  5/92 
4/93 

Jack  Walker 

8/89 

Leslie  Russell 

8/89 

Kimberly  Torrence 

8/89,  4/92 

Danilo  Cardona 

5/92 

Anthony  Ramirez 

2/91,  7/91 
9/92 

Scott  Young 

12/90,  4/92 

Status 

Separated  prior  to  1/94 

Separated  prior  to  1/94 

Separated  prior  to  1/94 

Separated  prior  to  1/94 

Separated  prior  to  1/94 
Terminated  3/94 

Terminated  3/94 
Still  employed 

Still  employed 

Still  employed 

Still  employed 

Still  employed 

Still  employed 

Still  employed 

Now  employed  in 

LSC  Office  of 

of  Inspector  General 

Thus,  of  the  employees  remaining  in  OPEAR  in  March,  1994,  who  had 

participated  in  the  monitorings  of  Mr.  Tull's  three  recipient 

clients,  two  were  terminated  and  seven  were  retained  (and  an  eighth 

was   still  employed  but  moved  to  another  division  of  the 

Corporation) . 

During  the  period  from  1987  through  1992,  Evergreen  Legal 

Services  was  the  subject  of  a  series  of  monitoring  and  compliance 

4 
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visits  conducted  by  employees  and 
following  LSC  employees  took  part  in 


consultants  of  LSC. 
these  activities: 


The 


Employee 

Monitoring 
Dates 

Kwesi  Wood 

7/87 

Dean  Reuter 

3/89 

Paul  Mensah  Kane 

3/89,  2/90 
4/90 

Lauren  Fuller 

2/90,  4/90 

Lluana  McCann 

7/87 

Bill  Sulik 

2/90,  4/90 

Danilo  Cardona 

8/92 

Anthony  Ramirez 

8/92 

Scott  Young 

2/90,  4/90 

Status 
Separated  prior  to  1/94 
Separated  prior  to  1/94 
Terminated  3/94 

Terminated  3/94 

Still  employed 

Still  employed 

Still  employed 

Still  employed 

Now  employed  in 

LSC  Office  of 

of  Inspector  General 

Thus,  of  the  employees  remaining  in  OPEAR  in  March,  1994  who  had 
participated  in  the  Evergreen  monitorings,  two  were  terminated  and 
four  were  retained  (and  a  fifth  was  still  employed  in  another 
division  of  the  Corporation) . 

Considering  the  Evergreen,  North  Mississippi,  Hawaii  and 
Western  Reserve  monitorings  together,  only  three  of  the  thirteen 
terminated  employees  had  participated  in  OPEAR 's  monitoring  of  the 
programs.  Seven  employees  who  participated  in  monitoring  at  least 
one  of  the  four  programs  still  remain  in  OPEAR  and  an  eighth  still 
works  for  the  Corporation's  Inspector  General. 

The  Corporation  has  also  made  an  effort  to  determine  whether 
any  of  the  management  officials  who  participated  in  the  OPEAR 
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review  attended  the  meeting  at  the  annual  convention  of  the 
National  Legal  Aid  and  Defender  Association  described  in  the  May  11 
hearing.  Transcript,  p.  53.  Alexander  Forger,  Martha  Bergmark, 
John  Tull,  Ada  Shen-Jaffe  and  James  Head  have  stated  that  they  are 
completely  unaware  of  any  meeting  at  which  LSC  recipient 
representatives  shouted  out  the  names  of  LSC  monitors  whom  they 
desired  to  have  fired.  If  such  a  meeting  took  place,  it  did  not 
play  any  part  in  the  Corporation  managers'  decisions  regarding 
staff  in  OPEAR.  I 
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